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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Vance Eichelberger,
Plaintiff,

VS.

Mark Keel in his official
Capacity as Chief of the South
Carolina Law Enforcement

Division, and State of South Carolina,

Defendants.

N N N N N N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS

THIRTEENTH JUDICAL CIRCUIT

Case No.: 2019-CP-23-5360

ORDER OF REMOVAL
FROM SEX OFFENDER REGISTRY

This matter came originally before the Court on the Defendant’s Motion for Summary

Judgment. The Plaintiff Vance Eichelberger was represented by Attorney Christopher Brough and

the Defendant South Carolina Law Enforcement Division was represented by Attorney Paul Ahern.

At the call of the case the parties indicated that they stipulated and agreed on what the underlying

fact of the case were but disagreed as to how to apply the law to the facts. The parties jointly asked

the Court to decide the final outcome of the case based on the stipulated facts and their respective

legal arguments.

Stipulated Facts

Plaintift Eichelberger was arrested for Criminal Sexual Conduct with a minor in the second

degree on April 22, 1988. Plaintiff ultimately pled guilty on November 30, 1988 to the lesser

offense of Lewd Act Upon a Minor. Plaintiff received a 3 year sentence suspended upon the service

of 4 months or $400 plus 5 years of probation with 200 hours of community service. Plaintiff

completed his sentence and was discharged from supervision prior to the enactment of the sex

offender registry in 1994. Plaintiff has not been charged with any additional offenses since being
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released from supervision. On March 18, 2019, Plaintiff was personally served a letter from the
Spartanburg County Sheriff’s Office directing him to register as a sex offender based on his
November 30, 1988 conviction for Lewd Act Upon a Minor or face being arrested. Plaintiff
registered and avoided arrested and now brings this action seeking removal from the Sex Offender
Registry.

Legal Analysis

Plaintiff seeks removal from the registry based on two contentions: 1) that the State is in
violation of S.C. Code Ann. § 23-3-440; and 2) that Plaintiff’s conviction for Lewd Act Upon a
Minor is not an offense requiring registration under the current version of S.C. Code Ann. § 23-3-
430. The Defendant contends that Plaintiff’s conviction requires registration, that the sex offender
registry applies retroactively, and that Plaintiff does not meet any of the avenues for removal from
the registry. In assessing the stipulated facts and having heard the arguments of the parties, the
Court finds that the question of whether or not Plaintiff should be removed from the registry is not
based on whether or not Plaintiff meets one of the enumerated criteria for removal from the registry
under S.C. Code Ann. § 23-3-430(E), (F), or (G), but whether or not requiring Plaintiff to register
was unlawful at the time he was asked to register in March of 2019.

The Court notes that the Sex Offender Registry was enacted in 1994. The purpose of the
registry was to provide for the public health, welfare, and safety of its citizens and to provide law
enforcement with the tools necessary for investigating criminal offenses. State v. Ross, 423 S.C.
504, 509 (2018). The Court finds that the legislature intended for the sex offender registry to be
retroactive and indeed the Courts of this State have applied the registry retroactively to require
individuals convicted of sexual offenses as early as in the 1970s to register as a sex offender prior to

their release from custody. Hazel v. State, 377 S.C. 60 (2008). However, this Court also finds that
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the legislature knew that the Sex Offender Registry would be applied retroactively and laid out a
framework for how that retroactive application would take place under S.C. Code Ann. § 23-3-440.
Certainly, the legislature could have left the implementation of registration to the discretion of the
State Law Enforcement Division as to when and how registration would occur. However, the
legislature chose not to do so.

In interpreting any statute, the court must give that statute its plain and ordinary meaning
and must not render language from the statute invalid or ignore provisions included by the
legislature. As such, this Court finds the language in S.C. Code Ann. § 23-3-440 (4) instructive in
that “The Department of Corrections, the Department of Probation, Parole and Pardon Services, and
the Department of Juvenile Justice shall provide to SLED the initial registry information regarding
the offender prior to his release from imprisonment or relief of supervision.” The Court must look
at all provisions under the sex offender registry and cannot ignore this provision or render it
meaningless. The Court cannot find any statutory or other authority allowing for the State to require
an individual to register as a sex offender more than 26 years after being released from supervision.
The Court notes that other decisions applying the registry retroactively to individuals from
convictions before the registry took place when those individuals were still incarcerated or under
supervision. The Court also has concerns about the public policy implications of applying a statute
retroactively to someone more than a quarter century after his release from all supervision where the
statute did not exist at the time of sentencing and the Plaintiff has not been convicted of any
additional offenses. The Court does not believe that requiring Plaintiff to register would help
promote the safety of the citizens of the State nor would it help law enforcement solve additional
crimes. This Court finds that S.C. Code Ann. § 23-3-440 lays out a timeline of when sex offender

registration should occur and that if it occurs outside this timeline, then it is unlawful.
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The Court must also consider whether or not the Plaintiff’s conviction of Lewd Act Upon a
Minor is a qualifying offense requiring registration under the sex offender registry. In determining
whether or not it is a qualifying offense, the Court must first determine which version of the sex
offender registry is applicable in this case as the registry has undergone several amendments and
revisions since its enactment in 1994. The Court notes that under the original version of the registry
in 1994 that Plaintiff’s conviction would be a qualifying offense. However, under the current
version of sex offender registry, the offense is not specifically enumerated under S.C Code Ann. §
23-3-430 as an offense requiring sex offender registration. The Court notes that an offense not
specifically listed under S.C. Code Ann. § 23-3-430 could require registration if the sentencing
Judge makes such a finding at the time of sentencing. Given that Plaintiff was convicted in 1988
before the enactment of the registry that exception would not be applicable.

In determining when to apply the provisions of the sex offender registry to a conviction,
Courts now generally apply the S.C. Code Ann. § 23-3-430 at the time of sentencing of the
individual. Given that the registry was not yet in existence at the time of Plaintiff’s sentencing,
this would not be possible in this case. In situations where the Courts have applied sex offender
registry requirements retroactively, such as in Hazel v. State, 377 S.C. 60 (2008) and State v.
Walls, 348 S.C. 26 (2002), the Court has applied the provisions of the sex offender registry that
existed while the individual was still either incarcerated or under supervision at the time that the
State exercised its right to have the individual register as a sex offender. (The Court also notes
that in the Walls case, the Court applied the 1998 version of the sex offender registry to Walls
which included the provision for Lewd Act Upon a Minor and that Walls was still incarcerated at
the time he was required to register). The Court notes that at this case is unique in that Plaintiff

had discharged all aspects of his sentence before the sex offender registry was created. As such,
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the Court finds that the most appropriate time to apply the provisions of S.C. Code Ann. § 23-3-
430 is the time at which the State asserted its right to have Plaintiff register by serving him with
its notice to register on March 18, 2019.

While the Court is mindful that the legislature changed the statutory framework for
certain sex crimes in 2012, the Court is also mindful at the time of that change and in the same
bill, the legislature also amended the provisions of S.C. Code Ann. § 23-3-430. That
Amendment removed the offense of Lewd Act Upon a Child as being a specifically enumerated
offense requiring registry pursuant to S.C. Code Ann. § 23-3-430 and listed the current statutory
framework for different degrees of criminal sexual conduct with a minor. The Court notes that
the legislature could have introduced language into S.C. Code Ann. § 23-3-430 indicating that a
person previously convicted of S.C. Code Ann. § 16-15-140 would still have to register, but it
declined to do so. The Court also notes that S.C. Code Ann. § 16-15-140 has been repealed by
the legislature.

This Court finds that it is bound by the current provisions of S.C. Code Ann. § 23-3-430
in determining whether or not the State’s mandate to Plaintiff to register in 2019 was lawful. As
the statute Plaintiff was convicted of under S.C. Code Ann. § 16-15-140 is not listed as an
enumerated offense requiring registration, he cannot be required to register. As such, this Court

finds the State’s requirement that Plaintiff is to register to be unlawful.

This Court has further reviewed the Supreme Court ruling in State v. Ross, 423 S.C. 504
(2018). Although the State does not seek to impose registration pursuant to 23-3-540(E) as in
Ross, the ruling is nonetheless instructive. In order for registration in this unique set of

circumstances to pass constitutional muster, there should be a determination by the Court as to
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whether “electronic monitoring would ... be an unreasonable search based on the totality of the
circumstances presented in [this] individual case.” Id. at 515. Given the State’s failure to strictly
comply with the statute, the substantial length of time between satisfaction of the sentence and
imposition of the registration requirement, and the Plaintiff’s lack of record in the interim, the
Court is obliged, under notions of fundamental fairness, to conduct a review to determine
whether the registration requirement is reasonable under the circumstances.! In that hearing, the
Court may find it dubious that registration in this case meets the statutory intent of protecting the
public and preventing further crime. Further, the Court should determine whether unilateral
imposition of a registration requirement roughly a quarter of a century after the fact is an
appropriate, or arbitrary, exercise of power by the Executive Branch.
Conclusion

For the foregoing reasons, this Court finds that the State’s mandate to Plaintiff to register
as a sex offender on March 18, 2019 was unlawful and that Plaintiff’s name shall be removed
from the sex offender registry.

IT ISHEREBY ORDERED THAT THE DEFENDANT SHALL REMOVE
PLAINTIFF FROM THE SEX OFFENDER REGISTRY.

IT IS SO ORDERED.

Robin B. Stilwell
Circuit Court Judge

1 This Court is wary of prescribing the process through which a hearing would be conducted.
However, the Court of General Sessions would seem to be the appropriate forum to make a
determination of whether the imposition of registration is appropriate under the circumstances.
That hearing would most probably be brought before the Court on motion of the State. To the
extent that this is the method or process employed, this Order is without prejudice to any
ultimate finding of the Court of General Sessions.
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Greenville Common Pleas

Case Caption: Vance Eichelberger vs. Mark Keel , defendant, et a
Case Number: 2019CP2305360

Type: Order/Summary Judgment

So Ordered

< Robin B. Stilwell 2158

Electronically signed on 2020-07-15 15:26:44 page 7 of 7

007

09€50€2dD6T0Z#ASVD - SYATd NOWINOD - ITTANIIHO - Nd ZT:¥ ST INC 020¢ - d3I 114 AT1TVIOINOH LD T3



Mark Keel, Chief
State Law Enforcement Division,

Defendant. C. A. No.: 2019-CP-23-05360

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
)
Vance Eichelberger, )
) ORDER DENYING DEFENDANT'S
Plaintiff, ) MOTION TO ALTER, AMEND OR
) SET ASIDE ORDER GRANTING
Vs. ) RELIEF TO PLAINTIFF
)
)
)
)
)
)

This matter comes before the Court pursuant to the Defendant/State’s July 27, 2020, Motion to
Alter or Amend the Court’s Order pursuant to Rule 59 of the South Carolina Rules of Civil Procedure.
First, the State’s Motion mischaracterizes the Court’s Order and suggests findings that do not appear
therein. The Court’s Order is craved for specific findings. Second, the undersigned has no evidence that the
Motion has been served on the Court as required under SCRCP Rule 59(g). (I stand to be corrected and

defer to the Defendant for a certificate of service evidencing compliance.)

Therefore, after having had the opportunity to carefully review the State’s Motion, the same is

respectfully denied.

AND IT IS SO ORDERED.

ROBIN B. STILWELL

August , 2020
Greenville, South Carolina
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Greenville Common Pleas

Case Caption: Vance Eichelberger vs. Mark Keel , defendant, et a
Case Number: 2019CP2305360

Type: Order/Other

So Ordered

< Robin B. Stilwell 2158

Electronically signed on 2020-08-23 05:26:24 page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
)
Vance Eichelberger, )
) AMENDED ORDER DENYING
DEFENDANT'S MOTION TO
Plaintiff, ) ALTER, AMEND OR
) SET ASIDE ORDER GRANTING
Vs. ) RELIEF TO PLAINTIFF
)
Mark Keel, Chief )
State Law Enforcement Division, )
)
Defendant. ) C. A. No.: 2019-CP-23-05360
)

This matter comes before the Court pursuant to the Defendant/State’s July 27, 2020, Motion to
Alter or Amend the Court’s Order pursuant to Rule 59 of the South Carolina Rules of Civil Procedure. The
State’s Motion mischaracterizes the Court’s Order and suggests findings that do not appear therein. The

Court’s Order is craved for specific findings.

This Court’s previous Order included an additional ground for dismissal based upon SCRCP Rule
59(g). Counsel has provided proof of service on the Court and that ground is hereby amended, deleted, and

vacated.

Therefore, after having had the opportunity to carefully review the State’s Motion, the same is

respectfully denied.

AND IT IS SO ORDERED.

ROBIN B. STILWELL

September , 2020
Greenville, South Carolina
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Greenville Common Pleas

Case Caption: Vance Eichelberger vs. Mark Keel , defendant, et a
Case Number: 2019CP2305360

Type: Order/Amend

So Ordered

dJAlex Kinlaw, Jr., #2763

Electronically signed on 2020-09-01 15:43:48 page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

COUNTY OF GREENVILLE

Vance Eichelberger,

Plaintiff, Case No.: 2019-CP-23-

Vs. »
SUMMONS

Mark Keel in his official

Capacity as Chief of the South

Carolina Law Enforcement

Division, and State of South Carolina,

Defendants.

N e N’ N’ N N N N N N N N

TO: THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a
copy of which is herewith served upon you, and to serve a copy of your ANSWER to the said
Plaintiff or her attorney, Christopher D. Brough, at 275 E. Henry St., Spartanburg, South Carolina,
29306, within thirty (30) days after the service, thereof, exclusive of the day of service, and if you
fail to answer the Complaint within the time aforesaid, the Plaintiff in this action will apply to the

Court for the relief sought in the Complaint.

THE BROUGH LAW FIRM

/s/ Christopher D. Brough
CHRISTOPHER D. BROUGH
Attorney for the Plaintiff

S.C. BarNo.: 71856

275 East Henry Street
Spartanburg, SC 29306

(864) 585-3088

Dated: G] l\o ' VI
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICAL CIRCUIT
) .
Vance Eichelberger, )
Plaintiff, ) Case No.: 2019-CP-23-
)
Vs. )
) COMPLAINT FOR REMOVAL
Mark Keel in his official ) FROM SEX OFFENDER REGISTRY
Capacity as Chief of the South )
Carolina Law Enforcement )
Division, and State of South Carolina, )
)
Defendants. )
)

NOW COMES the Plaintiff above-named, complaining of the defendants herein, and

would respectfully show unto this Honorable Court as follows:

1. That the Plaintiff, Vance Eichelberger, is a citizen and resident of the county of
Spartanburg, State of South Carolina.

2. That the Defendant Mark Keel is the current Chief of the South Carolina State Law

Enforcement Division, an organization designed to enforce the laws of the State of South Carolina.

3. The Defendant State of South Carolina through the Greenville County Solicitor’s

Office prosecuted Plaintiff on the charge he was convicted of in 1988.

Factual Allegations

4, That on November 30, 1988, Plaintiff pled guilty in Greenville County to Lewd Act
Upon a Child in front of the Honorable Robert L. McFadden.

5. Plaintiff was sentenced to a term of imprisonment of 3 years suspended upon the
service of 4 months followed by 5 years of probation with the additional special condition that he
comply with the terms of his existing family court order regarding his contact with the victim (see

attached — Exhibit 1).
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6. Plaintiff successfully completed his suspended sentence prior to July 1, 1994, and
was no longer under the supervision of the South Carolina Department of Probation and Parole on
July 1, 1994, the date the sex offender registry first became the law of the State of South Carolina.

7. The State of South Carolina enacted the original version of the sex offender registry
which became effective on July 1, 1994,

8. Pursuant to S.C. Code Section 23-3-410 the sex offender registry is under the
direction and control of the Defendant Keel (hereinafter “Keel”), as Chief of the South Carolina
Law Enforcement Division.

9. Under the original version of the sex offender registry pursuant to S.C. Code Section
23-3-440 (4), the offender’s information was required to be sent to the South Carolina Law
Enforcement Division by the Department of Corrections, the Department of Probation, Pardon and
Parole Services, or the Department of the Juvenile Justice, prior to the offender’s release from '
prison or relief of supervision. The offender is also required to be notified before his release from
prison or when he is placed on probation of his obligation to register as a sex offender pursuant to
S.C. Code Section 23-3-440.

10.  Plaintiff was notified on March 14, 2019 pursuant to a letter from Master Deputy
Debra Blanton of the Spartanburg County Sherriff’s Office (see attached — Exhibit 2) that he was
required to register as a sex offender based upon his conviction from November 30, 1988.

11.  Since being released from probation, Plaintiff has maintained a good job working at
Siemens Energy for over 11 years and has had no additional criminal charges.

12.  Plaintiff’s job requires him to be able to leave the State of South Carolina in order to
travel to different job sites.

13.  Since 1994, the sex offender registry laws have undergone several revisions, with

the current version of the registry being effective on April 2, 2015.
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14.  Under the current version of S.C. Code Section 23-3-430, the crime of Lewd Act
Upon a Child is not specifically listed as an offense that would qualify someone as being a sex
offender.

15.  Under the current version of S.C. Code Section 23-3-430 (D), offenses not
specifically enumerated can result in registration if the presiding Judge at sentencing orders sex
offender registration as a condition of the individual’s sentence.

16.  The Judge did not require sex offender registration for Plaintiff at the time of
Plaintiff’s plea in 1988.

17.  Plaintiff contends that his name should be removed from the sex offender registry as
there is no legal basis for placing his name on the registry under State Law.

First Basis for Removal from Registry

18.  All previous paragraphs are re-alleged and incorporated herein.

19.  There is no provision under State Law allowing for the Sheriff’s Office of any
county to notify Plaintiff that he is required to register as a sex offender 26 years after Plaintiff has
been released from custody and supervision by the State.

20.  While there is a retroactive application for individuals convicted before the
enactment of the registry and still under an active sentence at the time of their release, under S.C.
Code Section 23-3-440, both as originally enacted in 1994 and as its stands currently, offender’s
information is required to be forwarded to the South Carolina Law Enforcement Division to be put
on the registry before the offender is released from prison or supervision by the listed agencies of
the Department of Corrections, the Department of Probation, Parole, and Pardon Services, or the
Department of Juvenile Justice.

21.  As such, Plaintiff’s name being added to the registry by the Spartanburg County

Sheriff’s Office 26 years after his release from custody and supervision by the State was unlawful
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and Plaintiff’s name should be removed from the sex offender registry.
Second Basis for Removal from Registry
22.  All previous paragraphs are re-alleged and incorporated herein.
23.  Pursuant to the current version of S.C. Code Section 23-3-430 (C), the crime that the
Plaintiff was convicted of is not listed as an offense requiring sex offender registration.
24. At the time of the Plaintiff sentencing, he was not ordered to register as a sex
offender.
25.  Plaintiff has never had any additional hearings where he was ordered by the
sentencing Judge to register as a sex offender after the enactment ofthe Sex Offender Registry.
26.  As such, Plaintiff is not required to register as a sex offender and his name being
added to the registry is unlawful.
27.  Plaintiff’s name should be removed from the sex offender registry.
WHEREFORE, the Plaintiff prays unto this Honorable Court as follows:
(a) For an order of the Court requiring the Defendants to remove Plaintiff’s name from the
sex offender registry;

(b) For Such other and further relief as this Court may deem just and proper.

/s/ Christopher D. Brough
CHRISTOPHER D. BROUGH
Attorney for the Plaintiff

S.C. Bar No.: 71856

275 East Henry Street
Spartanburg, SC 29306

(864) 585-3088

September 10, 2019
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LY

pas_;iorxs, '1 sexual desires of hmself or such child.

EXHIBIT 1

FORM 16 (9/86)

" At a Court of General Sessions, convened on

‘the Grand Jurors of , _, : cmmty present upon their oath:

. ,mlfully and lewdly
cclmu.a_u tenptalewdandlasclviwsactupmormththebo&{ofme
S : : , achlldunderﬂxeageoffourteen

t.he intent of amusmg, appealmg to, and grat:.fying the lust,

Aga.instthepeaceanddignityoftheState, andcmtra:yto'thestatute

: -
‘o ~
. N
. < N !
.\\
..... o
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ATTEST:

Clerk of Court

The defendant : ‘ :
commmed to the Stare Dept. of Cortechons/County for a ter

monrhs/ €agd and/or to pay a fine $ ; provided upon the| service of

’/years an’ payment of § m , plus pay/ygive

costs and assesSr@nts as applicable®, the balance suspended with probation for

month @

Restitution For physical injury $

Yes / No Property damage §

to be paid

to clerk for —~ s

.thezonditions

4 I

Presiding Judge

* Costs and Assessments

Non-waivable $ 3
Not waived $
Total $ ‘

Clerk of Court ‘;

* Pay to Victim's Compenéution Fund if subrogated. |
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EXHIBIT 2

® SPARTANBURG COUNTY SHERIFF’S OFFICE
CHUCK WRIGHT, Sheriff

14 March 2019

Mr. Vance Edward Eichelberger,

Sir, it has been brought to our attention that you were convicted of
Lewd Act Upon Child in Greenville County, SC on 11/30/1988. South
Carolina is a life time registry state and there is no grandfather clause.

You will need to report to our office to register no later than 0700 18
March 2019. You will need to bring your SC drivers license and
~ vehicle registration to all vehicles that you drive.

Failure to report to our office to register is an offense that would
require a warrant to be issued for your arrest.

3 f; W0
" Master Deputy Debra Blanton '

Sex Offender Registry Coordinator "

Spartanburg County Sheriff's Office

8045 Howard Street

Spartanburg, SC 29303

(office) 864-503-4643

An Accredited Law Enforcement Agency
P.O. BOX 771 - SPARTANBURG, SOUTH CAROLINA 29304 - (864) 503-4500
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) Case No.: 2019-CP-23-05360
Vance Eichelberger,
Plaintiff,
V. ANSWER

Mark Keel in his official capacity as Chief
of the South Carolina Law Enforcement
Division

Defendant.

N N N N N N N N N N N N

Defendant Mark Keel in his official capacity as Chief of the South Carolina Law
Enforcement Division (SLED), hereby answers the Complaint of the Plaintiff as follows:

FOR A FIRST DEFENSE
Failure to State a Claim

The Complaint fails to state a claim upon which relief can be granted and should be
dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FOR A SECOND DEFENSE
Improper Venue

The Complaint was improperly filed in Greenville County and should be dismissed
pursuant to Rule 12(b)(3) of the South Carolina Rules of Civil Procedure. Specifically, the
Plaintiff resides in Spartanburg County and registers as a sex offender with the Spartanburg County
Sheriff’s Office. Further, the South Carolina Law Enforcement Division’s Headquarters is in
Richland County. As such, venue is improper in Greenville and this Complaint should be

dismissed. In the alternative, venue should be changed to an appropriate county with jurisdiction.
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FOR A THIRD DEFENSE
Response to Allegations

1. SLED denies each and every allegation of the Plaintiff’s Complaint not herein specifically
admitted, qualified, explained, or addressed.

2. Paragraph one (1) is admitted upon information and belief.

3. Paragraph two (2) is admitted insofar in that Mark Keel is the Chief of the South Carolina
Law Enforcement Division, a law enforcement entity that does enforce the laws of the State of
South Carolina. Additionally, Defendant would aver that the South Carolina Sex Offender Act
(SORA) registry is under the direction of the Chief of SLED.

4. Paragraphs three (3), four (4), and five (5) are admitted upon information and belief.

5. Defendant is without information to admit or deny Paragraph six (6) and would therefore
deny the same.

6. Paragraphs seven (7) and eight (8) are admitted upon information and belief.

7. Paragraph nine (9) contains conclusory statements of law to which no response is
necessary. However, to the extent a response is required, Defendant craves reference to South
Carolina’s Sex Offender Registry and all other law applicable in this matter, and Defendant denies
any allegation inconsistent therewith. Further, Defendant would aver that S.C. Code Ann. § 23-3-
430 is the operative statute regarding the requirement to register in South Carolina and does in fact
require registration in this instance.

8. Paragraph ten (10) is admitted on information and belief. Further, the Defendant would
aver that the Plaintiff’s statutory requirement to register in accordance with S.C. Code Ann. § 23-
3-430 arose in 1994 and has existed since that time. This requirement existed statutorily and was

merely confirmed when the Plaintiff signed the “statement of conviction” on March 30, 2019, in
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which he acknowledged his obligation to register for life as a Sex Offender in the State of South
Carolina. See Attachment 1.

0. The Defendant is without specific information from which to admit or deny the allegations
of Paragraph eleven (11) to the extent they are characterizations of the Plaintiff’s job history upon
which the Defendant has no knowledge and would therefore deny the same. Moreover, Defendant
denies that the Plaintiff has had no additional criminal charges. The Plaintiff alleges in Paragraph
six (6) that he completed his suspended sentence and probation prior to July 1, 1994. However,
upon information and belief, the Defendant was convicted in Greenville County in 2005 of
“Fraudulent Check”.

10. The Defendant is without specific information from which to admit or deny the allegations
of Paragraph twelve (12) to the extent they are characterizations of the Plaintiff’s job history upon
which the Defendant has no knowledge and would therefore deny the same. Moreover, Defendant
would aver that sex offender registration would not prohibit the Plaintiff from leaving the State of
South Carolina to travel to different job sites.

11. To the extent the allegation of Paragraph thirteen (13) is a synopsis of the legislative history
of the South Carolina Sex Offender Registry, no response is necessary. However, to the extent a
response is required, Defendant craves reference to all law applicable in this matter, and Defendant
denies any allegation inconsistent therewith.

12. As to Paragraph fourteen (14), Defendant admits that S.C. Code Ann. § 16-15-140 was
repealed by the South Carolina Legislature. However, the Defendant would aver that this
provision was repealed and replaced by S.C. Code Ann. § 16-3-655(C) in a general recodification
of sex offenses by the General Assembly. As such, pursuant to S.C. Code Ann. § 23-3-430(C),

the Crime of Lewd Act Upon a Child is now Criminal Sexual Conduct with a Minor in the Third
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Degree. See State v. Ross, 423 S.C. 504, 815 S.E.2d 752 (2018). Accordingly, the Plaintiff is
lawfully required to register as a sex offender.

13. To the extent the allegations of Paragraph (15) are conclusory statements of law, no
response is necessary. However, to the extent a response is required, Defendant craves reference
to all law applicable in this matter, and Defendant denies any allegation inconsistent therewith.
14. Paragraph (16) is admitted upon information and belief. Furthermore, the Defendant would
aver that the South Carolina Sex Offender Registry did not exist at the time of the Plaintiff’s
conviction. In addition, Lewd Act Upon a Child was an enumerated mandatory registry offense
in accordance with S.C. Code Ann. § 23-3-430 in 1994 and the Plaintiff’s statutory requirement to
register has existed since that time.

15. Paragraph seventeen (17) is denied.

16. Paragraph eighteen (18) is a statement to which no response is required or necessary.
However, Defendant would incorporate all of its responses to the previous paragraphs.

17. Paragraphs nineteen (19), twenty (20), and twenty-one (21) are denied. Furthermore,
Defendant craves reference to all applicable South Carolina Law and jurisprudence in this matter.
18.  Paragraph (22) is a statement to which no response is required or necessary.

19. As to Paragraph twenty-three (23), Defendant admits that S.C. Code Ann. § 16-15-140 was
repealed by the South Carolina Legislature. However, the Defendant would aver that this
provision was repealed and replaced by S.C. Code Ann. § 16-3-655(C) in a general recodification
of sex offenses by the General Assembly. As such, pursuant to S.C. Code Ann. § 23-3-430(C),
the Crime of Lewd Act Upon a Child is now Criminal Sexual Conduct with a Minor in the Third
Degree. See State v. Ross, 423 S.C. 504, 815 S.E.2d 752 (2018). Accordingly, the Plaintiff is

lawfully required to register as a sex offender.
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20. Paragraph twenty-four (24) and twenty-five (25) are admitted upon information and belief.
21. Paragraph twenty-six (26) and twenty-seven (27) are denied. Moreover, it is particularly
noteworthy that the only grounds for removal from the South Carolina Sex Offender Registry are
found in S.C. Code Ann. § 23-3-430 (E), (F), and (G), and the Plaintiff has not met any of the
aforementioned criteria for removal.

FOR A FOURTH DEFENSE
Proper Inclusion on the Registry

22. The Defendant would aver that the Plaintiff’s inclusion on the South Carolina Sex Offender
Registry is proper, constitutional, and in accordance with South Carolina law. Accordingly, the
Defendant is informed and believes that this action should be dismissed.
WHEREFORE, having fully answered the Plaintiff’s complaint, Defendant prays that this
Honorable Court:
A. dismisses the Plaintiff’s Complaint entirely;
B. denies any and all relief sought by the Plaintiff; and
C. grants such other and further relief as the Court may deem just and proper.
Respectfully Submitted,
s/ Paul T. Ahearn II1
Paul T. Ahearn, III, Esquire
Litigation Counsel
South Carolina Law Enforcement Division
Post Office Box 21398
Columbia, South Carolina 29221-1398
Phone: (803) 896-4395

Email: pahearn@sled.sc.gov
S.C. Bar Number: 103321

ATTORNEY FOR MARK KEEL, CHIEF, AND THE
SOUTH CAROLINA LAW ENFORCEMENT DIVISION

COLUMBIA, SOUTH CAROLINA
NOVEMBER 18, 2019
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STATE OF SOUTH CAROLINA )
COUNTY OF GREENVILLE ;
Vance Eichelberger,

Plaintiff,
V.
Mark Keel in his official capacity as

Chief of the South Carolina Law
Enforcement Division

N N N N N N N N N N N N

Defendants.

TO: CRISTOPHER BROUGH, ESQUIRE

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
Case No.: 2019-CP-23-05360

MOTION FOR SUMMARY
JUDGMENT

PLEASE NOTE THAT the Defendants move for summary judgment, pursuant to Rule

56(a), SCRCP, as there is no genuine issue of material fact in dispute in this matter. Further, there

is no factual dispute requiring the services of a fact finder. Accordingly, Defendants are entitled

to judgment as a matter of law. See George v. Fabri, 345 S.C 440, 452, 548 S.E.2d 868, 872

(2001); Rule 56(c). The Plaintiff petitioned this court for removal from the South Carolina Sex

Offender Registry. South Carolina’s Sex Offender Registry statutes make it clear that the Plaintiff

is required to register and does not meet any of the statutory mechanisms or avenues for removal

from the Sex Offender Registry. See S.C. Code Ann. § 23-3-410, et seq. The Defendants will

submit a memorandum in support of this motion near the date of the hearing.

[SIGNATURE PAGE TO FOLLOW]
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FEBRUARY 10, 2020

Respectfully Submitted,

/s/ Paul T. Ahearn III

PAUL T. AHEARN III

Litigation Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
Phone: (803) 896-4395

Fax: (803) 896-7588

Email: pahearn@sled.sc.gov

S.C. Bar Number: 103321

ADAM L. WHITSETT

General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
Phone: (803) 896-0647

Fax:  (803) 896-7588

Email: awhitsett@sled.sc.gov

S.C. Bar Number: 74888

ATTORNEYS FOR MARK KEEL, CHIEF,
SOUTH CAROLINA LAW ENFORCEMENT
DIVISION
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) Case No.: 2019-CP-23-05360
Vance Eichelberger, )
)
Plaintiff, )
)
V. ) MEMORANDUM IN SUPPORT OF
) SUMMARY JUDGMENT
Mark Keel, Chief, )
State Law Enforcement Division, )
)
)
Defendant. )

PLEASE TAKE NOTICE THAT the Defendant South Carolina Law Enforcement
Division by and through Chief Mark Keel (hereinafter “SLED”), by and through its undersigned
attorneys, hereby move this Honorable Court for summary judgment pursuant to Rule 56 of the
South Carolina Rules of Civil Procedure in this matter. The grounds for this motion and arguments
in support thereof are as follows:

STANDARD OF REVIEW

A motion for summary judgment shall be granted “if the pleadings... show that there is

no genuine issue as to any material fact and that the moving party is entitled to a judgment as a

matter of law.” George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001) citing Rule

56(c), SCRCP (emphasis in original).
“The purpose of summary judgment is to expedite disposition of cases which do not

require the services of a fact finder.” Bankers Trust of South Carolina v. Benson, 267 S.C. 152,

155,226 S.E.2d 703, 704 (1976).
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FACTUAL BACKGROUND

The Plaintiff was arrested for Criminal Sexual Conduct with a minor in the second Degree
on April 22, 1988. The arrest report reads:

Affiant has a formal written statement which was given by a thirteen year old

female that implicates the defendant. In the statement the victim indicated the

defendant did perform digital vaginal intercourse on her against her will. The

victim identified the defendant to be her stepfather and stated this occurred at her

residence which is [omitted].

A copy of this arrest warrant is attached hereto and identified as “Attachment 1 (Arrest Warrant)”.
Thereafter, on November 30, 1988, the Plaintiff pled guilty to Lewd Act Upon a Minor. The
sentencing sheet for this plea is attached hereto and identified as “Attachment 2 (Sentencing
Sheet)”.

At the time of the above mentioned conviction, the South Carolina Sex Offender Registry
(SORA) was not yet law. However, it is particularly noteworthy that SORA has been upheld to
apply retroactively by the South Carolina Supreme Court and this is well established precedent in
this state. Accordingly and properly, the plaintiff acknowledged his obligation to register as a sex
offender and began doing so in March of 2019.

In addition, upon information and belief, the Plaintiff did not appeal his 2009 conviction
or sentence. Moreover, the Plaintiff did not apply for post-conviction relief challenging the
sufficiency of the legal representation for his criminal matter or any other matter that could be
challenged through post-conviction relief. The Plaintiff has not sought a pardon for his conviction.
The Plaintiff has not filed a petition for a writ of habeas corpus or a motion for new trial pursuant
to Rule 29(b), South Carolina Rules of Criminal Procedure. Accordingly, the Plaintiff’s conviction

has not been reversed, overturned or vacated on appeal. As such, the Plaintiff does not meet any

of the statutory criteria for removal set forth in South Carolina law.
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ARGUMENTS
Based on the following, there is no genuine issue of material fact in dispute in this matter.
Further, there is no factual dispute requiring the services of a fact finder. Accordingly, Defendants

are entitled to a judgment as a matter of law. See George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d

868, 874 (2001); Rule 56(c), SCRCP.

LEWD ACT ON A MINOR IS A MANDATORY REGISTRATION OFFENSE THAT
REQUIRES MR. EICHELBERGER TO REGISTER AS A SEX OFFENDER

Plaintiff’s sex offense, formerly called Lewd Act on a Minor and now recognized as
Criminal Sexual Conduct with a Minor — Third Degree (“CSCM-Third”), requires him to register
as a sex offender. See S.C. Code Ann. § 23-3-430(C)(6). Compare S.C. Code Ann. § 16-15-140
(repealed) with S.C. Code Ann. § 16-3-655(C).!

Legislative history confirms this logical conclusion. When Lewd Act on a Minor was
repealed, the legislature made clear that CSCM — Third was replacing it in nearly every respect:

AN ACT TO AMEND SECTION 16-3-655, AS AMENDED, CODE OF LAWS
OF SOUTH CAROLINA, 1976, RELATING TO CRIMINAL SEXUAL
CONDUCT WITH A MINOR OFFENSES, SO AS TO CREATE THE OFFENSE
OF CRIMINAL SEXUAL CONDUCT IN THE THIRD DEGREE WHEN THE
ACTOR IS OVER THE AGE OF FOURTEEN AND COMMITS CERTAIN
ACTS WITH A CHILD UNDER THE AGE OF SIXTEEN,... TO AMEND
SECTION 23-3-430, AS AMENDED, RELATING TO THE SEX OFFENDER
REGISTRY, TO AMEND SECTION 23-3-490, AS AMENDED, RELATING TO
PUBLIC INSPECTION OF THE SEX OFFENDER REGISTRY, TO AMEND
SECTION 23-3-540, AS AMENDED, RELATING TO ELECTRONIC
MONITORING OF PERSONS CONVICTED OF CERTAIN CRIMINAL
SEXUAL CONDUCT WITH A MINOR OFFENSES, ...AND TO AMEND
SECTION 63-7-2360, RELATING TO PLACEMENT OF MINOR SEX
OFFENDERS PURSUANT TO THE CHILDREN'S CODE, ALL SO AS TO

! “It shall be unlawful for any person over the age of fourteen years to wilfully and lewdly commit
or attempt any lewd or lascivious act upon or with the body, or any part or member thereof, of a
child under the age of fourteen years, with the intent of arousing, appealing to, or gratifying the
lust or passions or sexual desires of such person or of such child . . . .” State v. Hardee, 279 S.C.
409, 412, 308 S.E.2d 521, 524 (1983) (quoting S.C. Code Ann. § 16-15-140).
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MAKE CONFORMING AMENDMENTS TO REFERENCE APPROPRIATE
CRIMINAL SEXUAL CONDUCT WITH A MINOR OFFENSES AND TO
DELETE REFERENCES TO THE FORMER LEWD ACT UPON A CHILD
UNDER THE AGE OF SIXTEEN; AND TO REPEAL SECTION 16-15-140
RELATING TO COMMITTING OR ATTEMPTING TO COMMIT A LEWD
ACT UPON A CHILD UNDER THE AGE OF SIXTEEN.

South Carolina Bill History, 2012 Reg. Sess. H.B. 3667 (emphasis added).
Additionally, the South Carolina Supreme Court has repeatedly acknowledged the
equivalency of the former lewd act on a minor and CSCM-Third in appeals concerning the sex

offender registry. See State v. Nation, 408 S.C. 474, 477, 759 S.E.2d 428, 430 (2014), abrogated

on other grounds by State v. Ross, 423 S.C. 504, 815 S.E.2d 754 (2018) (“At the time of
Appellant’s indictment, section 16—15-140 codified the crime of ‘lewd act upon a child under
sixteen.” S.C. Code Ann. § 16—15-140 (1996). However, the General Assembly later renamed this
crime CSCM-Third and re-codified it in S.C. Code Ann. § 16-3—655(C) (Supp. 2010). For ease
of reference, we refer to ‘lewd act upon a child under sixteen” as CSCM—-Third.”); See also State
v. Ross, Id. (“His conviction for lewd act—which is now reclassified as criminal sexual conduct
(CSC) with a minor in the third degree'—is the only sexual offense of which Ross has been

convicted....In 1979, the crime of lewd act upon a child was codified in section 16-15-140 of the

South Carolina Code (1976) (repealed 2012). CSC with a minor in the third degree is codified in
subsection 16-3-655(C) of the South Carolina Code (2015)”.)

Mr. Eichelberger’s complaint attempts to draw a distinction between SORA as it was
originally passed in 1994, and SORA as it currently exists, after numerous amendments. While
the current provisions of the sex offender registry act control, at all times and through all iterations,
Mr. Eichlberger’s conviction required him to register as a sex offender. In 1994, S.C Code Ann.
§ 23-3-430(12) provided that a conviction for committing or attempting lewd act upon child under

fourteen (Section 16-15-140) was a mandatory registrable offense. See 1994 South Carolina Laws
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Act 497 (H.B. 4820). There is no factual dispute that Lewd Act on a Minor is the offense that the
plaintiff pled guilty to in 1988. See Attachment 2. As discussed above, the current version of the
Sex Offender Registry also requires Mr. Eichelberger to register. See S.C. Code Ann. § 23-3-
430(C)(6).

Plaintiff’s sex offense, committing a Lewd Act on a Minor, is, for all intents and purposes,
the same thing as CSCM-Third, and is a mandatory registration offense. Not only has such
equivalency been recognized by the South Carolina Supreme Court, but it was also the clear intent
of the General Assembly to replace § 16-15-140 with § 16-3-655(C). Since the inception of the
registry, this crime has been a mandatory registry offense, and continues to be so to this day. Stated
plainly, Plaintiff must register as a sex offender for this offense and his obligation. His obligation

to do so was lawfully triggered upon the passage of this law in 1994, and continues today.

THE SOUTH CAROLINA SEX OFFENDER REGISTRY APPLIES RETROACTIVELY
AND REGISTRATION IS FOR LIFE

The Plaintiff’s contentions in this matter rest on the flawed premise that the registry cannot
be applied retroactively applied to individuals after their sentence and supervision have ended, and
that the only avenue of notice to provide a convicted person of their obligation to register exists in
S.C. Code Ann. § 23-3-440. This argument is flawed and without legal merit. The binding
precedent of this State can be found in State v. Walls, which is a South Carolina Supreme Court
decision largely analogous to the action brought by the plaintiff in this matter. 348 S.C. 26, 558
S.E.2d 524 (2002). The Supreme Court in Walls held that an individual who committed a sexual
offense in offense in 1973, prior to the enactment of the sex offender registry, was lawfully

required to register as a sex offender. Specifically, the court stated that
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Pursuant to S.C. Code Ann. § 23—-3-480(B) (Supp.2000), a person convicted of an
offense provided in S.C. Code Ann. § 23—3-430 (Supp.2000) prior to July 1, 1994,
and who was released from custody prior to that date will not suffer the penalties
enumerated in section 23—3-470 for failing to register. However, if that person has
been served notice of the duty to register, then section 23-3-470 does apply.
Accordingly, because appellant was given notice of the duty to register, he was
required to register.

See Id. The Supreme Court in Walls makes clear that the registry applies retroactively to people
released from custody prior to the enactment of the registry, like Mr. Eichelberger. They further
explain that lack of notice does not excuse someone from the requirement to register, but only
provides that they cannot be criminally charged for failure to register. They go on to state that if
a person convicted before the registry went into effect is served notice of the duty to register, he is
required to register. Therefore, even though Mr. Eichelberger was released from custody before
the sex offender registry act became effective, the act still applies to him and because he has been
served with notice of the duty to register, he must register.

Furthermore, while S.C. Code Ann. § 23-3-440 does set forth notification procedures for
individuals who are being released from incarceration, it does not contain an exclusive list of the
avenues by which a convicted person may be notified of their obligation to register. A closer
examination of S.C. Code Ann. § 23-3-480 is instructive.

(A) An arrest on charges of failure to register, service of an information or

complaint for failure to register, or arraignment on charges of failure to register

constitutes actual notice of the duty to register. A person charged with the crime

of failure to register who asserts as a defense the lack of notice of the duty to register

shall register immediately following actual notice through arrest, service, or

arraignment. Failure to register after notice as required by this article constitutes

grounds for filing another charge of failure to register. Registering following arrest,
service, or arraignment on charges does not relieve the offender from the criminal
penalty for failure to register before the filing of the original charge.

(B) Section 23-3-470 shall not apply to a person convicted of an offense provided

in Section 23-3-430 prior to July 1, 1994, and who was released from custody prior
to July 1, 1994, unless the person has been served notice of the duty to register
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by the sheriff of the county in which the person resides. This person shall register
within ten days of the notification of the duty to register.

S.C. Code Ann. § 23-3-480 (emphasis added). Mr. Eichelberger’s argument that that S.C. Code
Ann. § 23-3-440 provides the only mechanisms for notification to a convicted person of their
obligation to register is unsustainable after reading State v Walls and S.C. Code Ann. § 23-3-480.
S.C. Code Ann. § 23-3-480(A) clearly provides for actual notice when an individual is charged
with or arrested for failure to register. Additionally, S.C. Code Ann. § 23-3-480(B) provides that
notice of the duty to register may be also be sent by the sheriff of the county in which the person
resides. Obviously, in Mr. Eichelberger’s case, he was not charged with failure to register, but he
was provided notice by the Sheriff’s department, in accordance with S.C. Code Ann. § 23-3—
480(B)

The sole reason the plaintiff has not been on the registry since 1994 is because law
enforcement was not made aware of his conviction until March of 2019. As soon as it was brought
to the Spartanburg County Sheriff’s Office’s attention, law enforcement appropriately provided
the plaintiff notice of his obligation to register as a sex offender, and the plaintiff fully complied
with such requirements. A copy of this registration paperwork in which the plaintiff acknowledged
such is attached hereto and identified as “Attachment #3 (Spartanburg County Registration
Documentation)”. Accordingly, the plaintiff has now been given proper notice of his duty to
register and is required to register as a sex offender. As discussed in more detail below, his

obligation to register is for life.
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PLAINTIFF DOES NOT MEET ANY OF THE ENUMERATED AVENUES FOR
REMOVAL FROM THE REGISTRY

Despite the above mentioned and well established precedent of this state, the plaintiff
nonetheless contends that he is entitled to removal from the registry. South Carolina law clearly
specifies lifetime registration for all persons required to register pursuant to S.C. Code Ann. §§
23-3-430 and 23-3-460. South Carolina’s Sex Offender Registry statutes, S.C. Code § 23-3-400
et seq., list the only mechanisms and avenues by which an individual can be removed from the Sex
Offender Registry.? See S.C. Code Ann. § 23-3-430(E), (F), (G). South Carolina law is clear that
these are only lawful and permissible avenues by which an individual placed on the Registry can
be removed. However, there is no genuine issue of material fact to suggest that Plaintiff meets
any of these statutory criteria. Rather, the Plaintiff was convicted of Lewd Act Upon a Minor in
1988, and this conviction mandates lifetime registration. See S.C. Code Ann. §23-3-430; S.C.
Code Ann. § 23-3-460 (setting forth lifetime registration in South Carolina in an unambiguously
worded statute - “for life””). Accordingly, there is no legal or constitutional basis for the Plaintiff
to be removed from South Carolina’s Sex Offender Registry and the Defendants are entitled to
judgment as a matter of law. See S.C. Code Ann. § 23-3-460 (mandating lifetime registration in
South Carolina); S.C. Code Ann. § 23-3-430 (setting forth the only avenues for removal).

CONCLUSION

Mr. Eichelberger was convicted of a mandatory registration offense, given proper notice
by the Spartanburg County Sheriff’s Department that he was required to register, is properly
registering, and does not meet any of the specifically enumerated avenues for removal.

Disregarding Supreme Court precedent or any binding precedent is legal error. See State v.

2 In fact, the mechanisms for both placement on and removal from the South Carolina sex offender
registry are provided by this same code section. See S.C. Code § 23-3-430.
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Phillips, 416 S.C. 184, 194, 785 S.E.2d 448, 453 (2016) (“[I]Jt is incumbent upon the court of
appeals to apply this Court’s precedent.”); S.C. Const. art. V, § 9 (“The decisions of the Supreme
Court shall bind the Court of Appeals as precedents.”) As such, the binding precedent of this State
as set forth above is determinative in this matter.

Accordingly, for the reasons stated above, any to be set forth in any subsequent
memorandum of law, and all those advanced at any hearing on this matter; judgment as a matter

of law on all issues should be granted to the Defendants.

Respectfully Submitted,

s/ Paul T. Ahearn, III

Paul T. Ahearn III, Esquire

Litigation Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
S.C. Bar Number: 103321

Adam L. Whitsett, Esquire
General Counsel

South Carolina Law Enforcement Division
S.C. Bar Number: 74888

ATTORNEYS FOR CHIEF KEEL AND SLED

COLUMBIA, SOUTH CAROLINA
MAY 31,2020

037

09€50£2dD6T0Z#ASYD - SYI1d NOWINOD - ITTIANIILO - Wd L€:0T T€ AeIN 0202 - 3114 ATIVOINOY1D3 13






. FORM 16 (9/86)

STATE OF SOUTH CAROLINA ) TNDICIMENT FOR LEWD ACT ‘UPON CHIID
COUNTY OF )

" ;At a Court of General Sessicns, convened on

1

‘the Grand Jurors of County present upon the:.‘r oath:

mmm Fdwacd E\r helberaer :
helng over the age of fourteen years, did in (Qr@anmllé j
cabot Opell 1Q L 1RY, witfally and 1ewy
COMIL.. & "tatptalmdandlasciviwsact@onorwithﬂxebdyofone
| E"JL.... : achildunderthéageoffourteen

the intent of arousing, appealing to, and grat:.fyinglthe lust,
passione, 1 seomal desives of himself or such child, |

Agamstﬂlepeaceanddimtyofthestate,andcmrtrarytomestaurte
msuc:hcasemadeandprwided
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and consents to sentence th1s 5[) day ofj/l.&(j 19 S’f

ATTEST:
W 22l

(s adais. 6
Clerk of Court %ﬁceﬂﬂdz_y/éﬁy

SENTENCE

The defendant ) ( > 1
commlt’red to the Sta're Dept. of Correcnons/Coun’ry for a ter  of 2

monfhs/ €apd and/or to pay a fine $ ; provided upon the service of

’/years an’ yor) payment of § ﬁ ., Plus pay/ymive
costs cnd asse

ssrrients as applicable®, the balance suspended wn‘h probation for

monfh @

Restitution For physical injury §
Yes / No Property damage §
to be paid

to clerk for ,—-,

thegc’ﬂdxhons Cﬂ”'ﬁﬂdl suik m’ g MM%%%;M =

Dflerdnuf audl] vreHte

Date NOV § & 1368

Presiding Judgige

* Costs and Assessments

Non-waivable $

Not waived

Total

Clerk of Court
* Pay to Victim's Compensation Fund if subrogated.
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[ A I

:,hng;,;" ucknowledge that I have pled

el

oA TR ;
guilty to the‘orrensq of*

: @J%m

'! - . .
iand ave recaived a seqtenca of

r*j- !‘Fﬁ#@% 1‘E"Il‘:;’ T r

I further understand thnt I must report to the South

W r.m

Carolina Probation nnd Pnrole Drfica
I l»,‘.! .J"‘\;t P am.f‘«a] ﬂii‘.i-u i :

h Carolina byf

Assenament& Nnived
Z’ ] E {3’2:\‘.1' ) M







form 2

. STATE OF SOUTH CARGLINA : COURT ____ GENERAL SESSIONS
COUNTY OF CREENVILLE : , “"1‘11‘]%'1&'['71'13T ER 78 y
. - eri
: STATE
PROBATLON ORDER
=YS= : .
. ' ' ‘ No. 88-08-23-6460
VANCE EDWARD EICHELBERCER n : ; ;
Derendant ' ‘ o !
OFFENSE ____ LEWD_ACT UPON A CHILD . . i :
The sentence of Lhe Court 18 tha e dstandant . ) P lehelberger ., shall be 1n Che cuatody of the
Board of Corrections of the State of South Carolifia Tor a Lsii o rae ears __ Xancymmopmy mx fRsangy ;
FRAXXAXXXAX XXX provided that upon the service of _four (U months  (Ha@yor Fayment of $1100+cost§$51§.25,
that tha balarice of {he aforesaid sentence be and the same 18 hereby suspendsd and that the seid defendant 1s hereby

placed on probation for a period of f£1ve (5Yeara under tha supervision of the South Carolina Board of Probatian,
Parols, and Pardon Services and ite aden 8, subject to the pravisiona of the laws of this State and the rules and .

ordera of the Board and ite agents, with leave that the suspended sentence may be revoked at eny tims during the
poriod of probation, _ ) i ' .

) THAT AS CONDITIONS OF PROSATION THE AFORESAID SHALL: P o
1. Repart in person within 48 hours efter arrival at his destination to the Supervisin Agent.
2. Restrict his activities as directed by hia Supervising Agent and sgree:té future m ificatione by duly authorized
) téprasentatives of the Court, o ) o - o .
3. Refrain from.changing his residence or employment without first procuring the consent pf hies suparvising agasnt, .
4. Make a complete and truthful report to hia Supervising Agent sach month 'and whenever ipstructed to by his
Superviaing Agent until his final relegse, . Lo
2. Not use a eantrolled eubstences, sxcept when properly prescribed by a licensed physician,

Not ‘consume mlcohelic beverages to excess or vieit establishments whoae primery businepa is the dispensation and
consumption of alcchelic beverages, . C

7. "Avold injuricus habits and shall asgociate only with lew-abiding peraens, ) < . - .

8. In all respects, cenduct himaslf honorably, work diligently at a lawful beoupation, snil support his dependents,
if any, to the best of his ability, B ?

9. Refrain from the violation of any Federal, State, or Looal penal lsw, end shall unntact his supervieing agent
immadiatel{ if arrested or ‘questioned by -a law enfaorcement official. :

10. Not leava the State without suthorization end ghall weive all extradition righte and process ond sgres to return

to South Cargline when directed to by the Court or purauant to a warrant, i
1l. Not pogsess or purchese a wempon, . i ) .
12, Promptly end truthfully enewer sll inguirize from the Court or Suparvising Agent end alllow the Agent to visit at
eny time in his home, at his esployment site.or elsephers, and carry out all instructibns given by the Agent,
13, Pay any restitution, finse, or other payments which have besn ordered a= a pert of thip ordse, ‘
14, iTTediatquin?tify his supervising agent in cese of unemployment end/or absanteeism from work and in case of
nesa oF injury. ‘ : . ‘ g
15, Submit to urinalysis test and/or & blood test whan requestad by hie Supervising Agent and sgres that the test
rasults way be used as evidence that ha did nor did not violates thesea coenditions. P
16. Pay e supervision fee to the South Carolina Department of Probetion, Parols, and Pardon Services of $10 per week
uhila under intsnsive supervision and $240 per yesr while under ahy other, level of aupsrvision during conditionml
relegss, o : C :
* Additional Conditions ordered by ths Court: Comply with the terms of presently exigsting Family Court
Order regarding defemdant and vietim. Pay fine at the rate of $100.00 per morth as ordered

by the Court beginning [-{4-74 {TL-

IT IS FURTHER ORDERED: that the Sheriff or other law enforcemant officars who hsve the cusﬁody of the defendent is
. hereby arderad ta dsliver sald defendent to the Probation OFfice of this district, or if derandant is under bond, then
auch bond shall remein in full force until said defendant reports to the Probaticn Office. |The conditiona of probe-

tion bagin (today/xﬁnmxmxmmmmmwmmswwmsmx It ies further ordered that the Clark of
‘Court in hie office and thet he Forthwith forward a cupy (certified) of this order, the, Propatiop-f r the
- South Carelina Depertment of Probation, Parole, and Parden Services, , o 'J??c: '
This ____ 30th day of November ' Robert L. McFadden
S . ! . —_—Presiding Judge
19 88, -_Greenville , SC. _ Thirteenth

Circuit

You are hersby edvised that under the law ths Court may at any time revoke or medify any condition of this proba~
tions impose eny apecial conditions it desme proper; or it may extend your psriod of probation nat to excasd fiva (5)
years, . : - L . : : . _ ‘
You shall be eubject to arrest, upsn order of the Court, or without order, by the Probation Agent, At any time
within the period of your probation, the Court may, {f it eses fit, imposs the judgment andieentence it might heve
. 'imposed in the first instence, “ ! : .

Thiz ie to certify that I have raad or have had read to me the Order of Prebation and the Conditigns ast out )
therein, I mgree to comply with such conditiona during the period of my prcbation, I have receivad a copy of thia

court order, /4/ . / :
Witnessed by: /7 f / AM ' ﬁ M& Signeds - 'ét‘{"
: ‘ M LT T ; rebationér

. Gigned fhis_lsi__duy of __ December » 19 88 , at ] Greenville ‘i _, §C,
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Form 2 :
. STATE OF SOUTH CAROLINA

COURT ___ GENERAL SESSTONS i
COUNTY OF GREENVILLE ' — NUVEVMBER 28 .17 88
- . ; . Term ]
STATE - . :
vs o ) : ' . ' PROBATION ORDER
o : : . " “No. _ B8-0S-23-6460
VANCE EDWARD EICHELBERGER - - : . -
Defendant i . ‘
| OFFENSE ____LEWD ACT UPON A CHILD . A
The santencé af the Court is that the defendant, Veance b T i ..+ 8hall' Be in the custody of the
giuard of Corrections of the State of South I:uroliﬁ'%%nﬁﬁrg’yﬁ% 2mﬂkmsﬁmrmxxx

AXXXXAAXXXXX 5 provided that upon the service of Ffoup Y mon azv/or) payment of $400+cogt($515,25'
that the galance af the aforenaid aentence be and the same is ereby suspsnded and that th% gaid defendant 1s eraby
placed on probation for & perdod of five (5yeara under the supervision of the South Carolina Board of Probation,

Parole, and Pardon Services and its agents, subject to the provisions of the laws of this $tate and the rules and

orders of the Board and ita agents, with leave that the suspended sentence may be revoked gt any time during ths
period of probation, _ . b S

. THAT AS CONDITIONS OF PROBATION THE AFORESAID SHALL: : .

1. Report in peracn within 48 hours after arrival at his destination to the .Supervising ﬁgant.
2., Restrict his activities aa ‘directed by hia Supervising Agent and agree té future modifications by duly autherized
. reprasentatives of the Court, o . ) . o . :
3. Refrain from changing hie residence or employment without first peocuring the consent :of his suparvising agent, .
4. Make & complests and truthful roport to hia Supsrvieing Agent each month -and whenever instructed to by his

Supervising Agent until hia final release, L '
5, Not uss @ controlled substencea, except whan propsrly preseribed by a licensed physician,

6., Not coneume alccholic baverages to excess or visit establishmenta whose primery buainaga is the dispensation end
consumption of alecholic beverages, L . '

7. “Avald injurious habits and shall associate only with lew-agbiding persons, P ) ‘

8. In all respacta, conduct himself honorably, work diligently at a lawful accupation, and support his dependents,
if any, to the best of his abllity. ) . : i

%. Refrein from the violation of any Faderal, State, or Local penal law, and shall nontact his superviaing agent
immediately if arrested or ‘questioned by -3 law enforcament official, _ P

10. Mot leave the State without authorization and shell waive all extradition righta snd procese and sgree to return
to South Caralina when directed to by the Court or pursuant to a warrant, : . '

1l. Not posmess or purchase a weapon, ’ : .

12. Promptly and truthfully answer all inquiriss frum the Court or Suparviasing Agent and allow the Agent to visit at
any tima in hie home, at his employment site.or elsewhere, and carry out all instructibns given by the Agent,

13, Pay any restitution, fines, or other paymants which have been ordered as a part of thib order, ‘

14, I?Tadiately ngtify his supervising agent in case of unemployment and/or absenteeiam from work and in case of
illneas dr injury; . : ‘ . !

15, Submit to urinalysis teet and/or a blood test when requeetsd by his Supsrvising Agent and agree that the test
reaulte may be used aa evidence that he did nor did not vinlate these conditions. -

1é. Pay @ supervision fee tu ths South Caralina Department of Probation, Parole, and Pardop Servicea of $10 per week

while under intensive supervision and $240 per year while under any other. level of supsrvieion during conditional
relszse, - :

Additional Conditiona ordered by the Court: G
Order regarding defendant and vietim,

by the Court beginming /{474 {’Q

IT 1S FURTHER ORDERED: that the Sheriff or ather law anforcement officers who have the custody of the dsfendant ie
_hereby ordered to deliver said defendant to the Probation OFfice of this district, or if defendant is under bond, then
such bond shall remsin in full fores until eeid defendant reporta to the Probation Office, iThs conditions of proba-
tion begin (tuday/x%mxmxwummnmmwm@umxmumx It ie further grdered that the Clerk of

‘Court in his office and thet he forthwith forwerd 8 copy (cartified) of this order the, Probatiop-Of r the
. South Carolina Department of Prabation, Parole, and Parden Services. y .
. F

omply with the terms of presently'exﬁsting Family Court
Pay fine at the rate of $100.00 per month as ordered

<
. ) S .
Thie ___ 30ih day of Noyember : Roberti'L. McFadden
, N - ’ - » Prealding Judge
19 88, -_Greenville . S§C. ‘ Thirteenth ! : Cireuit

You are hereby advissd that under the law the Court may at any tima revoke or modify é?y condition of this probe-
tiony impose any epecial conditions it deems Praperi or it may extend your period of probat on not to sxceed five (5)
BALS. ' : ) : . : ; . . .
Y You shsll be eubject to arrest, upon order of the Court, or without order, by the Probgtion Agent, At any time
within the period of your probation, the Court may, if it seca fit, impose the judgment and eentence it might have
‘imposed in the First instance, - . ' -
S Thia io.to certify that I havs read or have had read to me tha Drder of Probation and #he Conditions set out
therein. I agree to cumply with such conditions uring the period of my probation. I have received a copy of thie

court order, |

Vitneassd bys ﬂ{{ﬁla{{({ﬁ ‘ u/1/7 JML  signeds \ ,

Signed this ist _day of _ Docember » 19 88 , at __ Greenville 7 o SC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE THIRTEENTH JUDICAL CIRCUIT
Vance Eichelberger,
Plaintiff, Case No.: 2019-CP-23-5360
Vs.

MEMORANDUM IN OPPOSITION
Mark Keel in his official TO SUMMARY JUDGMENT
Capacity as Chief of the South
Carolina Law Enforcement

Division, and State of South Carolina,

Defendants.

N N N N N N N N N N N N N N N N

Factual Backeround

Plaintiff pled guilty to lewd act upon a child on November 30, 1988 and received a 3 year
sentence suspended upon the service of 4 months or $400 plus 5 years of probation with 200 hours
of community service. (See Exhibit 1 — Affidavit of Vance Eichelberger and Exhibit 2 — Certified
Copies of Indictment and Sentencing Sheet). Plaintiff completed all portions of his sentence
including being released from probation before the sex offender registry was created (see Exhibit 1
— Affidavit of Vance Eichelberger). The original version of the sex offender registry became
effective on July 1, 1994 (see Exhibit 3 — original version of sex offender registry).

The Plaintiff received a letter dated March 14, 2019, that was hand delivered to him at his
home by Deputy Mike Gabriel of the Spartanburg County Sheriff’s Office directing him to report to
the Sherift’s Office by March 18, 2019 to register as a sex offender based on his 1988 conviction or
he would be arrested (see Exhibit 1 — Affidavit of Vance Eichelberger and Exhibit 4 — Letter from
Sheriff’s Office). The Plaintiff ultimately signed the contract to register after being told he could
not have an attorney review the contract and that if he did not immediately register he would be

arrested (see Exhibit 1 — Affidavit of Vance Eichelberger). Plaintiff has not been convicted of any
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sex related offenses since his conviction in 1988 (see Exhibit 1 — Affidavit of Vance Eichelberger).
Plaintiff has filed this action seeking injunctive relief requiring that his name be removed from the
sex offender registry.

Legal Analysis

The South Carolina Sex Offender Registry was enacted into law in 1994. It has been
held to be a retroactive statute that is procedural in nature, meaning that it lays a procedural
groundwork for the manner that the law is to be applied. It is instructive to note that the Court
has required those convicted of sexual of the offenses even as early as 1979 to register as a sex
offender prior to their release from custody. Hazel v. State, 377 S.C. 60 (2008). In previous
cases, the Court has held that the current version of the statute to be controlling in cases where
the Defendant was convicted before the enactment of the sex offender registry. Id. The Court
has also held repeatedly that the retroactive application of the sex offender registry to individuals
convicted before its enactment does not violate constitutional ex post facto principals. State v.
Walls, 348 S.C. 26 (2002). However, Plaintiff believes that this is an exceptional and unique
case in that Plaintiff has been unable to find any case dealing with an individual being required
to register approximately 27 years after being released from supervision.

First Basis for Removal from Registry

The purpose in enacting the sex offender registry can be found in S.C. Code Section 23-
3-400. It is to “provide for the public health, welfare, and safety of its citizens’ and ‘provide law
enforcement with the tools needed in investigating criminal offenses.”” State v. Ross, 423 S.C.
504, 509 (2018). S.C. Code Section 23-3-400 also indicates that “[s]tatistics show that sex
offenders often pose a high risk of re-offending.” In this case, Plaintiff completed his entire
sentence and was discharged from probation before the enactment of the sex offender registry in

1994. Plaintiff has not been on probation or in the custody of the Department of Corrections
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since the enactment of the sex offender registry.

In determining whether Plaintiff should be required to register as a sex offender for a
crime that was committed before the enactment of the registry, the Courts should look to the
plain language of the statute that refers to how the registration process is to occur. S.C. Code
Section 23-3-440 (4) provides that “The Department of Corrections, the Department of
Probation, Parole and Pardon Services, and the Department of Juvenile Justice shall provide to
SLED the initial registry information regarding the offender prior to his release from
imprisonment or relief of supervision.” This language has not changed from the original version
of the statute that was enacted in 1994 (see Exhibit 3). Plaintiff takes the position that this
language evinces the Legislature’s intent that while the registry was to be applied retroactively, it
was only to be applied retroactively to those individuals currently under supervision subject to
being released for concerns about re-offending. There is no provision allowing any State actor to
require a person to register as a sex offender approximately 27 years after being released from
supervision. As such, Plaintiff contends that he was unlawfully required to register.

Second Basis for Removal from Registry

Plaintiff contends that if the version of the sex offender registry used to evaluate his case
was the one in place at the time of his release from supervision, he would not be required to
register as the sex offender registry did not exist until 1994. If the Court were to apply the
current version of the registry in place at the time Plaintiff was notified of his requirement to
register, the crime of Lewd Act Upon a Child is not listed as an offense requiring registration
(having been deleted in the 2012 amendment to the Statute) pursuant to S.C. Code Section 23-3-
430 (C) requiring sex offender registration. However, there is a provision under S.C. Code
Section 23-3-430 (D) that indicates an offense not listed could require registration if a finding is

made by the Judge at the time of sentencing. In this case, no such finding was made by the
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sentencing Judge (see Exhibit 2). As such, Plaintiff contends that his conviction is not one that
requires registration.
Conclusion

Summary Judgment is a drastic remedy that should be cautiously invoked so that no
person will be improperly deprived of a trial of disputed factual issues and is not appropriate
where further inquiry of the facts is desirable to clarify the application of the law. McNair v.
Rainsford, 330 S.C. 332, 341-342 (Ct. App. 1998). All ambiguities, conclusions, and inferences
arising from the evidence must be strictly construed against the nonmoving party. Staubes v.

City of Folly Beach, 331 S.C. 192, 197 (Ct. App. 1998). Even when there is no dispute as to

evidentiary facts, but only as to the conclusions or inferences that can be drawn from them,
summary judgment should be denied. Id. As such, given the disputed law and factual analysis in

this case, Plaintiff asks the Court to deny the Defendant’s motion for Summary Judgment.

/s/ Christopher D. Brough
CHRISTOPHER D. BROUGH
Attorney for the Plaintiff

S.C. Bar No.: 71856

275 East Henry Street
Spartanburg, SC 29306

(864) 585-3088

May 31, 2020
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

o’

COUNTY OF GREENVILLE

N’

Vance Eichelberger,

Plaintiff, Case No.: 2019-CP-23-05360
Vs,
AFFIDAVIT OF VANCE EICHELBERGER
Mark Keel in his official
Capacity as Chief of the South
Carolina Law Enforcement
Division, and State of South Carolina,

Defendants.

h S N N I N N

I, Vance Edward Eichelberger, was arrested on April 22, 1988 and charged with criminal
sexual conduct. I pled guilty on November 30, 1988 to lewd act, commit or attempt and received
3 years suspended to 4 months or $400 with probation for 5 years, I was also required to complete
around 200 hours of community service. I was not required to register as a sex offender, I
completed the community service requirement and was released from probation supervision before
the sex offender registry was created.

I received a letter dated March 14, 2019 that was hand delivered to me at my home by
Deputy Mike Gabriel of the Spartanburg County Sheriff's Office. The letter stated that [ was
required fo report by March I8, 2019 and failure to report would require a warrant to be issued for
my arrest. I made Deputy Gabriel aware that [ was recovering from cancer surgery and I had a
drainage tube and bag as well as a catheter with a bag that I had to wear.

My wife, Susan, and [ went to the Spartanburg County Sheriff’s Office and met with
Deputy Victoria L. Horton. I was told that I must register with the Spartanburg County Sheriff’s
Office to be placed on the Sex Offenders Registry in South Carolina. I was required to sign a
confract that had many requirements. I asked Deputy Horton if I could have an attorney to review
the contract with me before I signed it. Deputy Horton told me that was not allowed, She further
stated that [ needed to sign the contract immediately or a warrant would be issued for my arrest, |
was physically and mentally under duress as I could not believe I was being forced to sign a
contract that would place me on the Sex Offenders Registry, As of March 20, 2019, I was placed
on the SC Sex Offenders Registry listing me as a Tier Il Dangerous Repeat Offender, 31 years
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after pleading guilty to a misdemeanor offense in 1988 and being released from probation
supervision before the sex offenders registry was even created.
I have not been charged with any additional related offenses since this charge in 1988 and

[ want my name removed from the South Carolina Sex Offenders Registry.

owete_2[13 /20 20 ot ch%a/é?;@

Vance Edward Eichelberger

Sworn to before me this , _2) day of

}W U\{/j , 2020,
A IR

=3

Notary PU.bI[IC for South Carolina
My Commission expires: l ( alg{ gU}Z
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. FORM 16 {9/86)

. : INDICTHENT FOR LB ACT {UPON CHIID
COUNTY OF : }

. At a Court of General Sesslons, convened on

the Grand Jurorg of

County present upen theif caths

; l
cmmmm: LEWD ACT' UPON CHILD '

balng over the age of fourteen years, dig in_g&q:eaﬂ tJl [é’
+ about Onr‘tl IR N = 1

« _Mave Fduwacd Cie hel h@ra@f" - !

v Wilfully ami lewdly

commL: ¢ fmpta]eadandlascwmmsactupmorwmthﬂmbodyofone

jr\

a chs.ld under the age of tfcm:t-l,aan

appealing to, and gratifymg&ﬂm lust,
passlons, A sesual desives of himself ar such child,

tha intent of grousing,

Agamat the peace and dignity of the State
in sueh r:aae mde and provrided,

+ and contrary to Pxe statuta
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NOW OMES THE RS
&4J%Mﬂ£/ diod 7N

and consants to senfence ’rhis & dcsy of ”@3! ) l? S’f

ATTEST: i

Toree diad 2T oo,

SENTENCE

The defendant Lf//}/viz’;& %)a/ﬁd és/}ﬁdbfﬁ%& is

commltred to the State Dept. of Corrections/County for o feré), of i ]

mon’rhs/ €ard andfor to pay a fine $ ; provided upcn ’rhe| service of

’/yeurs an Yor) payment of § ﬁ@____, PlUSl pay/ ygisee
costs cmd asse

séments as applicable®, the balance suspended with probation for
monfh

Restlutlon For physical injury $

Yes / No Property demage §$
to be pald

ta clerk for

Q‘zc«'&_

4
7

-the;%ondlﬂﬂons CGWM i & P {MW%.% M Md"?ﬁg@.&_

Cate HEY 30 19%

Presiding Judge

* Costs and Assessments

Non-walvable $
Not waived $
Total

. Clerk of Court
" Pay to Victim's Compensation Fund if subrogated.

(4%¢94%§bgﬁaﬁhw )
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TO AMEND CHAPTER 3, TITLE 23 OF THE 1976 CODE, RELATING TO THE SOUTH CAROLINA LAW
ENFORCEMENT DIVISION, BY ADDING ARTICLE 7 SO AS TO CREATE A SEX OFFENDER REGISTRY
WHICH REQUIRES STATE RESIDENTS WHO HAVE BEEN CONVICTED OF CERTAIN SEX OR OTHER
OFFENSES TO REGISTER WITH THE SHERIFF OF THE COUNTY IN WHICH THEY RESIDE.

A. Chapter 3, Title 23 of the 1976 Code is amended by adding:
"Article 7
Sex Offender Registry

Section 23-3-400. The intent of this article is to promote the State's fundamental right to provide for
public health, welfare and safety of its citizens. Notwithstanding this legitimate state purpose, these
provisions are not intended to violate the guaranteed constitutional rights of those who have violated

our nation's laws.

The sex offender registry will provide law enforcement with the tools needed in investigating
criminal offenses. Statistics show that sex offenders often pose a high risk of re-offending.
Additionally, law enforcement's efforts to protect communities, conduct investigations, and apprehend
offenders who commit sex offenses, are impaired by the lack of information about these convicted
offenders who live within the law enforcement agency's jurisdiction.

Section 23-3-410. The registry is under the direction of the chief of the State Law Enforcement
Division (SLED) and may be organized and structured in a manner as the chief considers appropriate
to ensure the availability of information regarding the location of persons convicted of certain
offenses. SLED shall develop and operate the registry to collect, analyze, and maintain information,
to make information available to every enforcement agency in this State and in other states, and to
establish a security system to ensure that only authorized personnel may gain access to information
gathered under this article.

Section 23-3-420. The State Law Enforcement Division shall promulgate regulations prescribing:
(1) procedures for accepting and disseminating information maintained;

(2) the confidentiality of the data and information maintained in the registry;

(3) the proper disposition of all obsolete data;

(4) forms necessary for the efficient and proper operation of the registry.

Section 23-3-430. Any person, regardless of age, residing in the State of South Carolina who has been
convicted in this State, or who has been convicted in any comparable court in the United States, or
who has been convicted in the United States federal courts, of the offenses described below or of
similar offenses in other jurisdictions shall be required to register pursuant to the provisions of this
Article. For purposes of this article, a person convicted of any of these offenses shall be referred to as

offender.

(1) criminal sexual conduct in the first degree (Section 16-3-652)
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(2) criminal sexual conduct in the second degree (Section 16-3-653)

(3) criminal sexual conduct in the third degree (Section 16-3-654)

(4) criminal sexual conduct with minors (Section 16-3-655)

(5) engaging a child for sexual performance (Section 16-3-810)

(6) producing, directing or promoting sexual performance by a child (Section 16-3-820)
(7) criminal sexual conduct: assaults with intent to commit (Section 16-3-656)

(8) kidnapping (Section 16-3-910)

(9) incest (Section 16-15-20)

(10) buggery (Section 16-15-120)

(11) indecent exposure (Section 16-15-130)

(12) committing or attempting lewd act upon child under fourteen (Section 16-15-140)
(13) eavesdropping or peeping (Section 16-17-470)

(14) conspiracy to kidnap (Section 16-3-920)

(15) violations of Article 3, Chapter 15 of Title 16 involving a minor which violations are felonies.

Section 23-3-440. (1) Prior to an offender's release from the Department of Corrections after
completion of the term of imprisonment, or being placed on parole, the Department of Corrections or
the Department of Probation, Parole and Pardon Services, as applicable, shall notify the sheriff of the
county where the offender intends to reside and SLED that the offender is being released and has
provided an address within the jurisdiction of the sheriff for that county. The Department of
Corrections shall provide verbal and written notification to the offender that he must register with the
sheriff of the county in which he intends to reside within twenty-four hours of his release. Further, the
Department of Corrections shall obtain descriptive information of the offender, including a current
photograph prior to release.

(2) The Department of Probation, Parole and Pardon Services shall notify SLED and the sheriff of the
county where an offender is residing when the offender is sentenced to probation or is a new
resident of the State who must be supervised by the department. The Department of Probation, Parole
and Pardon Services also shall provide verbal and written notification to the offender that he must
register with the sheriff of the county in which he intends to reside. An offender who is sentenced to
probation must register within ten days of sentencing. Further, the Department of Probation, Parole
and Pardon Services shall obtain descriptive information of the offender, including a current
photograph that is to be updated annually prior expiration of the probation sentence.

(3) The Department of Juvenile Justice shall notify SLED and the sheriff of the county where an
offender is residing when the offender is released from a Department of Juvenile Justice facility or

when the Department of Juvenile Justice is required to supervise the actions of the juvenile. The
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Department of Juvenile Justice must provide verbal and written notification to the juvenile and his
parent, legal guardian, or custodian that the juvenile must register with the sheriff of the county in
which the juvenile resides. The juvenile must register within twenty-four hours of his release or within
ten days if he was not confined to a Department of Juvenile Justice's facility.

(4) The Department of Corrections, the Department of Probation, Parole and Pardon Services, and the
Department of Juvenile Justice shall provide to SLED the initial registry information regarding the
offender prior to his release from imprisonment or relief of supervision. This information shall be
collected in the event the offender fails to register with his county sheriff.

Section 23-3-450. The offender shall register with the sheriff of the county in which he resides. To
register, the offender must provide information as prescribed by the SLED. The county sheriff shall
then forward to SLED the registry information and any updated information regarding the offender.
A copy of this information must be kept by the sheriff's department.

Section 23-3-460. Any person required to register under this article shall be required to register
annually for a period of life. The offender shall register at the sheriff's department in the county
where he resides.

If any person required to register under this article changes his address within the same county, that
person must send written notice of the change of address to the county sheriff within ten days of
establishing the new residence.

If any person required to register under this section changes his address into another county in South
Carolina, the person must register with-the county sheriff in the new county within ten days of
establishing the new residence. The person must also provide written notice within ten days of the
change of address in the previous county to the county sheriff with whom the person last registered.

If any person required to register under this article moves outside of South Carolina, the person must
provide written notice within ten days of the change of address to a new state to the county sheriff
with whom the person last registered. If any person required to register under this article moves to
South Carolina from another state and is not under the jurisdiction of the State Department of
Corrections, the State Probation and Parole Services, or the Department of Juvenile justice at the time
of moving to South Carolina, must register within sixty days of establishing residence, or re-

establishing residence, if the person is a former South Carolina resident.

The South Carolina Department of Motor Vehicles shall inform in writing to any new resident who
applies for a drivers license, a chauffeur's license, vehicle tag or a state identification card the
obligation of those offenders to register.

Section 23-3-470. It is the duty of the offender to contact the sheriff in order to register. The failure
of an offender to register as required by this article is a felony and, upon conviction, the offender

must be:

(1) fined one thousand dollars and sentenced to a mandatory ninety days in jail for a first or second
offense. In no event does the court have the power to absolve a person who willfully violates this

section; and
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(2) sentenced to a mandatory one year not to exceed five years imprisonment and may be fined one
thousand dollars for a third or subsequent offense. In no event does the court have the power to
absolve a person who willfully violates this section from the obligation of serving at least one year of
imprisonment.

Section 23-3-480. An arrest on charges of failure to register, service of an information, or a complaint
for failure to register, or arraignment on charges of failure to register, constitutes actual notice of the
duty to register. A person charged with the crime of failure to register who asserts as a defense the
lack of notice of the duty to register shall register immediately following actual notice through arrest,
service, or arraignment. Failure to register after notice as required by this article constitutes grounds
for filing another charge of failure to register. Registering following arrest, service, or arraignment on
charges does not relieve the offender from the criminal penalty for failure to register before the filing
of the original charge.

Section 23-3-490. Information collected for the offender registry shall not be open to inspection by
the public. The information shall be made available only to law enforcement, investigative agencies
and those authorized by the court."

B. This section takes effect July 1, 1994.
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SPARTANBURG COUNTY SHERIFF’S OFFICE
CHUCK WRIGHT, Sheriff

14 March 2019

Mr. Vance Edward Eichelberger,

Sir, it has been brought to our attention that you were convicted of
Lewd Act Upon Child in Greenvilie County, SC on 11/30/1988. South
Carolina is a life time registry state and there is no grandfather clause.

You will need to report to our office to register no later than 0700 18
March 2019. You will need to bring your SC drivers license and
vehicle registration to all vehicles that you drive.

Failure to report to our office to register is an offense that would
require a warrant to be issued for your arrest.

1 RQ’O\Q\

¢
(D a3k Wakd

Master Deputy Debra Blanton

Sex Offender Registry Coordinator
Spartanburg County Sheriff's Office
8045 Howard Streeat

Spartanburg, SC 29303

{office) 864-503-4643

An Accredited Law Enforcement Agency

F.O. BOX 771 - SPARTANBURG, SOUTH CAROLINA 29304 - {B64) 503-4500 073
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) Case No.: 2019-CP-23-05360
Vance Eichelberger, )
)
Plaintiff, )
)
V. ) NOTICE OF MOTION AND
) MOTION TO ALTER OR AMEND
Mark Keel, Chief ) THE GRANT OF RELIEF TO
State Law Enforcement Division, ) PLAINTIFF
)
)
Defendant. )

PLEASE TAKE NOTICE THAT the Defendant South Carolina Law Enforcement
Division by and through Chief Mark Keel (hereinafter “SLED”), by and through its undersigned
attorneys, hereby move this Honorable Court for to alter, amend, or set aside this Court’s grant of
relief to the Plaintiff due to the factual and legal errors contained therein. Defendant would also
incorporate any and all arguments set forth in the Memo filed on May 31, 2020, which is attached
hereto and incorporated herewith as Attachment 1.

THE COURT’S ORDER PROVIDES FOR RELIEF THAT WAS NOT SOUGHT
NOR PROPERLY RAISED IN THIS MATTER

On June 2, 2020, the Court heard arguments on the Defendant’s Motion for Summary
Judgement. The only matter properly before the Court at that time was whether or not to grant
Summary Judgment to the Defendant. Any other finding, specifically this Court’s order of
removal from the South Carolina Sex Offender Registry, is relief that was not sought nor properly
raised before the Court at a motion hearing on the Defendant’s Motion for Summary Judgment.
As such, the order must be altered, amended, or set aside as a matter of law as this Court granted

relief on an issue not properly before the Court.
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Specifically, the Defendant asked the Court that “the law be upheld here as it has
consistently been in South Carolina to find that summary judgment is proper as a matter of law
and that Mr. Eichelberger will be required to continue registering as a sex offender for life.” See
Attachment 2 (Transcript p. 10). In regards to the Plaintiff’s position at this hearing, it was
specifically stated that “[w]e would ask the Court to deny the defendant’s motion.” See Attachment
2 (Transcript p. 15). After consideration, the Court concluded that “this court finds that the State’s
mandate to Plaintiff to register as a sex offender on March 18, 2019 was unlawful and that
Plaintiff’s name shall be removed from the sex offender registry. It is hereby ordered that the
defendant shall remove plaintiff from the sex offender registry.” See Attachment 3 (Order of
Removal from Sex Offender Registry). Accordingly, based on the Defendant’s Motion before the
Court at this hearing and the relief respectively sought by the parties, it is legally improper to grant
such relief in this matter. The only matter properly before the Court was whether or not to grant
Summary Judgment to the Defendant. Any other finding, specifically an order of removal from
the South Carolina Sex Offender Registry, is relief that was not sought nor properly raised before
the Court. As such, the order must be altered, amended, or set aside as a matter of law.

ADDITIONAL GROUNDS TO ALTER, AMEND, OR SET ASIDE ORDER

In addition, this order must be altered, amended, or set aside as a matter of law for the
following additional grounds:

1. The Court improperly found it was not proper to determine whether or not the Plaintiff
may be removed from the registry based upon the enumerated criteria for removal as
set forth in S.C. Code Ann. § 23-3-430 (E), (F), or (G). It is binding precedent in this
state that these are the only proper avenues of removal from the registry. In Johnson
v. Lloyd it was held that “[t]he general assembly enacted an unambiguously worded
statute that sets forth the legal remedies available to an individual on the registry.” 399

S.C. 470, 476-477, 732 S.E.2d 198, 201 (Ct. App.2012) reversed on other grounds by
Johnson v. Lloyd, 407 S.C. 610, 611, 757 S.E.2d 705, 706 (2014).
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10.

The Court erred in finding that the only retroactive application of the Sex Offender
Registry must take place under S.C. Code Ann. § 23-3-440. See Attachment 1
(Memorandum in Support of Summary Judgment).

The Court improperly found that no authority exists allowing for the State to require
an individual to register as a Sex Offender more than 26 years after being released from
supervision. See Attachment 1 (Memorandum in Support of Summary Judgment).

The Court erred in providing that the notice given to the Plaintiff that he register as a
Sex Offender was unlawful. See Attachment 1 (Memorandum in Support of Summary
Judgment).

The Court did not properly evaluate which version of the registry legally applies to the
Plaintiff. See Attachment 1 (Memorandum in Support of Summary Judgment).

The Court erred in finding that Lewd Act Upon a Minor is not a qualifying offense
mandating the Plaintiff register as a Sex Offender under South Carolina law. See
Attachment 1 (Memorandum in Support of Summary Judgment).

The Court incorrectly finds that State v. Ross, 423 S,C, 504 (2018) is analogous and
instructive to the question of whether Sex Offender registration in this unique set of
circumstances passes constitutional muster. Specifically, the Supreme Court in Ross
stated that “[w]e emphasize that our decision in this case is precedential only in cases
in which the State requests the imposition of electronic monitoring pursuant to
subsection 23-3-540(E).” See Id.

The Court provided guidance regarding a hypothetical hearing based upon subjective
registration criteria that is not set forth in any statute or established jurisprudence of
this state as the proper to determine if registration is mandated. Such a hearing would
constitute an unconstitutional violation of the South Carolina Constitution’s mandate
for the separation of powers between the judicial and legislative branches of
government. See S.C. Const. art. I, § 8.

The Court’s order disregards established binding legal precedent and relies on
numerous errors of law.

The Court did not apply the correct standard of review, in light of the facts, procedural
posture of this case, and the established binding jurisprudence.

Therefore, based upon the foregoing, as well as the oral arguments presented at the June 2,

2020 hearing in this matter (Attachment 2), the Defendant’s previously submitted

memorandum in support of summary judgment (Attachment 1), any additional reasons set forth

in a subsequent memorandum of law, and all those advanced at any hearing on this matter, the
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Defendants request that this Honorable Court alter, amend, or set aside its Order finding it was
unlawful that the State mandate the Plaintiff register as a Sex Offender and providing for the

Plaintiff’s removal from the South Carolina Sex Offender Registry.

Respectfully Submitted,

S/ Paul T. Ahearn, III

Paul T. Ahearn III, Esquire

Deputy General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
Email: pahearn@sled.sc.gov

S.C. Bar Number: 103321

Adam L. Whitsett, Esquire

General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
Email: awhitsett@sled.sc.gov

S.C. Bar Number: 74888

ATTORNEYS FOR CHIEF KEEL AND SLED

COLUMBIA, SOUTH CAROLINA
JuLy 27,2020
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE THIRTEENTH JUDICAL CIRCUIT
Vance Eichelberger,
Plaintiff, Case No.: 2019-CP-23-5360
Vs.

RESPONSE TO MOTION
Mark Keel in his official GRANTING RELIEF TO PLAINTIFF
Capacity as Chief of the South
Carolina Law Enforcement

Division, and State of South Carolina,

Defendants.

N N N N N N N N N N N N N N N N

The Defendant’s motion essentially asserts that the Defendant did not have proper notice
that a final ruling on this case would be considered by the Court and that it did not have proper
notice. The Defendant’s motion then goes on to assert the same legal reasoning that it relied
upon during the hearing as to why the Court should rule in the Defendant’s favor.

“As a general rule, a party must establish prejudice as the result of another's failure to

comply with Rule 7(b)(1), SCRCP. See M&M Group, Inc. v. Holmes, 379 S.C. 468, 474, 666

S.E.2d 262, 265 (Ct. App. 2008) (subjecting Rule 7, SCRCP, to a prejudice analysis). To

demonstrate prejudice in a matter involving allegedly insufficient notice, an appellant must
establish if he or she had received appropriate notice, he or she would have done something
different, thereby affecting the decision of the trial court and advancing his or her

case. Gardner, 353 S.C. at 14, 577 S.E.2d at 197.” Chastain v. Hiltabidle, 381 S.C. 508 (Ct. App.

2009).
The Defendant’s motion fails to meet this test. In Defendant’s motion, the Defendant
articulates a number of legal grounds in which it disagrees with the Court, however, it has not

alleged that it would have argued any different facts were this case presented at a trial. In fact,
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Defendant’s attorney stated the following during the hearing: “I did just have a brief
conversation with plaintiff’s counsel in the hallway, and in large part, we’re in agreement that
there really aren’t any factual issues in this matter that are up in the air or for dispute.”
Transcript p. 3, lines 20-24. Defendant’s attorney further stated that ““... we really do agree that
this one is properly determined by the Court as a matter of law.” Transcript p. 4, lines 1-2. As
such, Plaintiff respectfully requests that the Defendant’s motion to set aside the Court’s Order

Removing Plaintiff from the Sex Offender Registry be denied.

/s/ Christopher D. Brough
CHRISTOPHER D. BROUGH
Attorney for the Plaintiff

S.C. Bar No.: 71856

275 East Henry Street
Spartanburg, SC 29306

(864) 585-3088

August 4, 2020
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COURT OF COMMON PLEAS
2019-CP-23-05360

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

PLAINTIFF,

vS. TRANSCRIPT OF RECORD
MARK KEEL, CHIEF, STATE LAW

ENFORCEMENT DIVISION, AND

THE STATE OF SOUTH CAROLINA,

)

)

)

)

)

)

)

)

VANCE EICHELBERGER, )
)

)

)

)

)

)

)

DEFENDANT . )
)

June 2, 2020
Greenville, South Carolina

BETFORE:

THE HONORABLE ROBIN B. STILWELL, JUDGE

A PPEARANTCE S:

CHRISTOPHER D. BROUGH, ESQ.
Attorney for the Plaintiff

PAUL T. AHEARN, III, ESQ.
Attorney for the Defendant

CHERYL A. SMITH
Circuit Court Reporter
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INDEX
(SW) - Denotes State's Witness
(DW) - Denotes Defense Witness
(IC) - Denotes In Camera

There were no witnesses called.

EXHIBITS

DESCRIPTION ID EVD

There were no exhibits introduced.
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PROCEEDTINGS

(WHEREUPON, proceedings commenced at 2:00 p.m.)

THE COURT: Let's call to bar the case of
Eichelberger vs. Keel. And that is Case Number
2019-CP-23-5360. And it's a motion for summary Jjudgment.

So I believe it's the plaintiff's motion, if I'm
not ---

MR. AHEARN: Defendant's motion, Your Honor.

THE COURT: Okay. All right. Good enough. 1I'll be
happy to hear it.

MR. AHEARN: All right. Good afternoon, Your Honor.
May it please the Court.

THE COURT: Yes, sir.

MR. AHEARN: Paul Ahearn for defendant Mark Keel and
the State Law Enforcement Division.

THE COURT: Yes, sir.

MR. AHEARN: And as we just mentioned, you know,
we're here on the defendant's motion for summary Jjudgment
in this matter. I did just have a brief conversation with
plaintiff's counsel in the hallway, and in large part,
we're in agreement that there really aren't any factual
issues in this matter that are up in the air or for
dispute. There is one matter that I'll address in a

moment that we both kind of see a little bit differently.
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But for the most part, we really do agree that this one is
properly determined by the Court as a matter of law.

So by way of kind of brief background, and, you know,
I would just simply incorporate the briefs filed in this
matter and all their subsequent attachments into this
argument. But everything was spelled out, I believe,
pretty clearly in there for the Court.

THE COURT: Okay.

MR. AHEARN: 1In 1988 the plaintiff, Mr. Eichelberger,
pled guilty to lewd conduct upon a minor. And at the time
that he committed this offense, there was no sex offender
registry. The registry, of course, came into be in 1994.
And SLED's contention, and this has been upheld by the
South Carolina Supreme Court in some case law that I'll
get into in a moment, applies retroactively. There's no
ex post facto violation to making someone have to register
even i1f their offense occurred before the registry came

into be, the seminal case there, of course, being State v.

Walls where it was an individual who committed a sexual

offense back in the 1970s, and then upon arrest in 1998,
before he went to go be released, he was provided notice
that he needed to go register.

Now, the facts of that case are slightly different
than the one in Mr. Eichelberger's here where in 1994 when

the registry was created, I would respectfully contend
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that Mr. Eichelberger has in essence been a sex offender
in South Carolina for 26 years. The registry, as it
applied to him in '94, technically triggered his
requirements to register, which are for life in South
Carolina absent certain avenues of removal, which I'1ll
also briefly touch on here. However, when that happened
in '94, that was the triggering event. And when the
registry was created, lewd act upon a minor was a
specifically enumerated offense in the 1994 registry. I
have the cite to the legislative language at the time in
my brief that shows that unequivocally a conviction for
that offense mandates registration for life.

Now, in the alternative, I recognize that was
26 years ago, and the registry, as it exists to now, has
certainly changed a little bit over time. There have been
certain offenses added to it, and in this case, certain
offenses that have been recodified. Lewd act upon a minor
has been held by -- well, has been stated in the Supreme

Court decision of State v. Ross to be nothing more than a

recodification into CSC with a minor, third. The elements
of the offense are the same. It was in a general
recodification of statutes. And so if it weren't the '94

registry that applies, which I do certainly make my
position that it is, the current registry also provides

that the offense he committed in 1988 still exists on the
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registry just under albeit a different name.

Now, when it comes to one of the plaintiff's main
issues, here is the issue of the manner in which he was
notified and whether there was legal grounds to actually
notify him at all of his obligation to register. You
know, I say respectfully, but I believe the plaintiff's
argument is a bit -- it has some tunnel vision to it when
it's looking at the statute of 23-3-430 that provides that
a person can only be -- you know, they shall be notified
by the Department of Corrections, by PPP upon release from
that jurisdiction if they have to register as was the case
in Walls. He had been arrested and was being released in
1998.

Well, that's not to the exclusion of all the other
avenues by which the State can lawfully inform someone and
serve upon them notice that they have to register as an
offender. It's also found in South Carolina Code
23-3-480, which is also instructive, that provides that,
you know, immediately following actual notice through
arrest, service or arraignment, that a person is required
to register.

You know, we have individuals that move here from out
of state in which, you know, there's a body of
jurisprudence that dictates what will trigger registration

here. But the ability for the sheriff's office to provide
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notification, you know, 440 was not meant to be an
exclusive statute. That's why there's other language that
exists out here, especially even just going to 23-3-430,
which provides that a conviction for any of these offenses
mandates registration in South Carolina as a sex offender
for life.

And so, you know, I would just respectfully contend
here that, you know, while it may be that -- you know, if
they wanted the registry to function in a way that an
individual who committed an offense before the registry
was created in an offense that was enumerated could only
go on the registry upon the commission of an entirely
separate offense, let's say one that wasn't even sexually
related, sexually involved, but then they could only be
notified to go register when they're being released from
incarceration of that offense, that would, frankly, kind
of be an absurd result for the legislative intent behind
the registry, which is, of course, stated very cleanly and
very plainly in 23-3-400 to say that it's to inform the
public and to give law enforcement information. That's
been the stated purpose of the registry since its
inception, and it's been upheld numerous times by the
Supreme Court as being constitutional in all grounds.

Now, going off of that one step further to say that,

you know, he wasn't, you know, here properly notified to
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have to register, there was one point of contention with
the plaintiff here in regards to the manner in which he
was notified. He was served with notice by the
Spartanburg County Sheriff's Office to register as a sex
offender, at which point I don't know the exact amount of
days or hours that passed, but he then voluntarily went
into the sheriff's department. During that window, I
don't know if he contacted an attorney, I don't know what
steps he made, but he went in there, and they told him
this is the law and you have to register, at which point
he was told that if you don't register, you will be
charged with failure to register. That's a statement of
fact. 1If you don't register and you've been provided
actual notice as provided in the statute, you are going to
be charged with failure to register. He acknowledged his
obligation, and he signed all the requisite documents
recognizing that he is properly identified as a sex
offender in South Carolina.

With that being said, then we get to kind of the back
end in which, you know, there are three avenues of removal
in South Carolina to come off the sex offender registry.
While it is for life, it's also very clear that the
registry sets forth in 23-3-430(E), (F) and (G) the three
avenues by which an individual can come off the registry.

The first, of course, is if their sentence is vacated on
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appeal. The second is a pardon specifically with a
finding of not guilty. And the third is through a habeas
action in which an individual is granted a new trial.

Absent one of those avenues, it's been consistently
upheld by courts in this state that registration is for
life. I can certainly, you know, appreciate that 26 years
later, you know, being hit with this reality is difficult,
but it is in full spirit with South Carolina law and
established jurisprudence of this state, and SLED would
certainly take the position that it's proper and that it
must continue to be for life.

The last thing I would add is that upon information
and belief in this matter, at the time of the 1988
conviction for lewd act upon a minor, the plaintiff was
charged initially with CSC with a minor, second. The
arrest report read that the police officer, the affiant,
has a formal written statement which was provided by a
13-year-old female that implicates the defendant. In the
statement, the victim indicated the defendant did perform
digital vaginal intercourse on her against her will. The
victim identified the defendant to be her stepfather and
stated this occurred at her residence, which I omitted
from the factual recitation.

And then furthermore, there is no information that I

found to show that he appealed this 1998 conviction, that
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he applied for any postconviction relief challenging the
sufficiency of his legal representation in the matter, he
hasn't sought pardon, he hasn't filed a writ of habeas
corpus, his conviction has not been reversed, overturned
or vacated, and as such that he does not meet any of the
statutorily enumerated criteria of removal as set forth in
South Carolina law.

And with that, Your Honor, I will take a seat. But
we would just simply ask that the law be upheld here as it
has consistently been in South Carolina to find that
summary judgment is proper as a matter of law and that
Mr. Eichelberger will be required to continue registering
as a sex offender for life.

THE COURT: Okay. Thank you.

Yes, sir?

MR. BROUGH: May it please the Court, Your Honor.

THE COURT: Yes, sir. Absolutely.

MR. BROUGH: Your Honor, Chris Brough representing
Mr. Eichelberger.

Judge, in going through this case, and we would
incorporate into our argument the memorandum in opposition
to summary judgment that we had filed along with the
exhibits, including Mr. Eichelberger's affidavit in which
we would contend that he was under duress given the fact

he was not allowed to consult with an attorney and told he
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would be arrested if he did not sign on the dotted line.

In looking at this case, Judge, he was convicted in
1988. His sentence essentially was a suspended one on a
lewd act on a minor including a term of five years of
probation. He completed all of his supervision before the
enactment of the registry in 1994.

In looking at the registry -- and the registry, I
would contend, contains not just the 23-3-430, but all of
the related statutes. One of the things that I find
extremely interesting is that both in the original version
of the sex offender registry as well as in the current
version, there has been no amendment or changes under
Section 23-3-440. And in that section in Subsection 4, it
specifically states that the Department of Corrections,
the Department of Probation, Parole and Pardon Services,
and the Department of Juvenile Justice shall provide to
SLED the initial registry information regarding the
offender prior to his release from imprisonment or relief
from supervision. And that's wvery clear that that is the
initial registry information. Now, that was not done here
because he was not on probation, nor was he in the custody
of the Department of Corrections. But that language has
not changed.

In looking over the memorandum in support that was

filed after the memorandum that we had filed, you know, I
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was struck by what I thought was the State's intent to
essentially rewrite the law during different periods in
order to basically require Mr. Eichelberger to register.
In saying that, they are ignoring that 440 provision,
Judge. It's like they're rendering it completely invalid.
And I would ask the Court to strictly construe the statute
to indicate what the legislature's intent was.

By contrast, in a different type of crime -- and I
just want the Court to consider this in terms of how the
legislature could have provided for things, but if the
Court looks at, for example, the implied consent statute
on DUI cases under 56-5-2950, in there in Subsection E,
one of the paragraphs basically indicates that SLED shall
administer the provisions of this subsection and shall
make regulations necessary to carry out this subsection's
provisions.

Now, I find that very interesting given the arguments
in this case specifically because that language or that
type of language could have been used in terms of
requiring people to register, but it wasn't. It was just
the registration shall be forwarded to SLED under
23-3-440, Subsection 4, and that initial registry
information shall be provided to them prior to the
person's release from supervision.

We would contend that when the legislature enacted
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this, they foresaw the problems of trying to get all the
information if you're going to make a statute retroactive
in the people in the system, and that, yes, it was
retroactive, but it was only meant to deal with the people
that were still in custody when they came out. It was
never intended to go ahead and require someone who was off
all supervision to then go forward and register. There's
nothing in the law that indicates that.

The other issue that we have is under the current
version of the registry, which I will contend was in force
at the time in 2019 when Mr. Eichelberger was served by
the sheriff's office in person of his requirement that he
had to report to register, the current version of the
statute does not indicate anywhere in it the crime that
which he was convicted of. Now, there is a subsection in
there talking about if you were convicted of a different
offense that could require registration, that certainly
you could be required to register if the sentencing judge
so provides, which, of course, did not happen in this
case, Judge.

But I would also -- and I've reviewed the cases that
have been submitted in support of summary judgment, and,
Judge, those cases are very distinguishable from the one
here. The Walls case that is referred to, that was an

individual who was under supervision at that time. And,
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yes, you know, he was someone that was convicted prior to
the enactment of the registry, but he was under
supervision, he was on probation, and it was his agent who
forwarded that information to SLED. That's very
distinguishable from this case here.

The other thing is that case was argued on ex post
facto grounds, which we're not arguing here today, Judge.
And so, you know, I want the Court to consider that as
well.

And, Your Honor, that other case, that State wvs. Ross

case, I reviewed that case as well. It looks like Your
Honor might have been the Circuit Court judge on that
case, 1f I looked at it correctly. And in reviewing that
case, you know, what I saw is the reference to the
recodification. The recodification didn't take place
until 2012. That was when that recodification took place.
I believe this court originally heard that case back in
2011. So the fact that the Supreme Court goes by and says
that somehow there's a recodification, I don't think that
was ever even considered at that point in time, Judge. So
we would ask the Court not to look at that as being some
sort of evidence that there's a recodification that takes
place.

And we would simply ask the Court to follow the law

on this case, Judge. And this is an individual that
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should have never been put on the registry. There was no
legal authority that justifies law enforcement coming back
to him 27 years after he was relieved from supervision to
say all of a sudden now you're required to register as a
sex offender, Judge. And so that would be our position.
We would ask the Court to deny the defendant's motion.

THE COURT: And I'll ask both of you this. Has the
specific offense for which the plaintiff was convicted
ever appeared in the statute as requiring registry?

MR. AHEARN: Yes, Your Honor. 1In the original 1994
iteration of the registry, this offense was specifically
enumerated as a mandatory registerable offense. You can
find that actually in my -- the citation to that exact
legislative language in my brief on pages 3 and 4 where we
specifically lay out the legislative history confirms the
conclusion here that lewd act on a minor was in the
initial 1994 iteration of the registry.

MR. BROUGH: Judge, I believe we included that as
Exhibit 3, the original registry, in our memorandum, Your
Honor.

THE COURT: Okay, okay. So it was included.

MR. BROUGH: Yes, sir.

THE COURT: But then it fell off in 20157

MR. BROUGH: 2012.

MR. AHEARN: So respectfully, I wouldn't say it fell
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off so much as ---
THE COURT: Just recodified the definitions.
MR. AHEARN: It was recodified.

And I would state, you know, it was really in State

v. Ross the Supreme Court had a note in the body of their

decision as well as the footnote that really just stated
that simply as a matter of fact that lewd act upon a minor
became CSC with a minor, third.

THE COURT: Yeah.

MR. AHEARN: It really wasn't -- it wasn't an issue
at hand in the case other than they wanted to make clear
that this is the same offense. It is still lewd and
lascivious act upon a minor of a certain age and that
those are the same charges, just simply under different
statutory designations.

THE COURT: Okay. Anything else?

MR. BROUGH: Just that they did not address how that
relates to the sex offender registry when they laid that
out, Judge.

THE COURT: Okay. Well, I'll take it under
advisement. I'll take a look at it.

I have a vague recollection of that State v. Ross,

but I can tell you, when it was published, I have no
recollection of it having come before me. And it occurred

to me it was because two good lawyers came into the
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courtroom and talked to me and said, "We've got this issue

and nobody knows the answer to it. We need to get it up
to the Supreme Court." So that's kind of how that came
about.

So notwithstanding that I may have been the trial
judge in that case, I need to go back and look at it
because I didn't commit the issues to memory.

I will say that, you know, ultimately, this is a
question of public policy as much as anything else, and
that's why I need it to go to the Supreme Court, because
the Supreme Court determines public policy more so than
the trial court does. And the question is, is it fair to
the citizens of the State of South Carolina to
retroactively, almost 30 years after the fact, to impose
an administrative penalty that wasn't articulated on the
record at the time of the plea? And, you know, there are
competing public policy concerns, and that's an issue for
the Supreme Court. They may have resolved it in Wall and
they may have resolved it in Ross. I'm just going to go
back and look at it, okay?

MR. BROUGH: Yes, sir.

THE COURT: 1I'll go back and look at it. I don't
particularly like it, but I understand the public policy
behind it too. So, you know, what I think personally

doesn't make a hill of beans.
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MR. BROUGH: Yes, sir.

THE COURT: I'm just going to look at the law and see
how it applies to the case at bar, okay?

All right. Good luck to you. Thank you.

(WHEREUPON, proceedings concluded at 2:22 p.m.)
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From: Ahearn, Paul

To: "Christopher Brough"; Stilwell, Robin B.

Cc: Stilwell, Robin B. Law Clerk ()

Subject: RE: [EXTERNAL] RE: Eichelberger v. Keel (Case No. 2019-CP-23-05360)
Date: Tuesday, September 1, 2020 5:12:00 PM

Judge Stilwell,

I agree with Attorney Brough and think that the record demonstrates that we were all in agreement that there were
no facts in controversy at the hearing (summary judgment would not have been appropriate otherwise). That said, I
don’t believe this issue was ever actually addressed or raised during this hearing, which is why we included that
argument in our motion for reconsideration.

However, having fully considered the matter, it is SLED’s position that there is no need for all parties to get together
to re-litigate this issue or this matter and we would simply prefer to drop that argument and proceed on the merits on
appeal in the interests of judicial economy.

Regards,
Paul

Paul T. Ahearn, III

Deputy General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
Office: (803) 896-4395

Cell: (803) 638-1645

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this
message or any attachment. If you have received this message in error, please contact the sender immediately and
delete all copies of the message and any attachments.

From: Christopher Brough <christopherbrough@broughlaw.com>

Sent: Tuesday, September 1, 2020 1:07 PM

To: Stilwell, Robin B. <rstilwellj@sccourts.org>; Ahearn, Paul <pahearn@sled.sc.gov>
Cec: Stilwell, Robin B. Law Clerk () <rstilwelllc@sccourts.org>

Subject: [EXTERNAL] RE: Eichelberger v. Keel (Case No. 2019-CP-23-05360)

EXTERNAL EMAIL: Do not click any links or open any attachments unless you trust the sender and know the
content is safe.

Judge Stilwell,
That was my understanding, as there were no facts in controversy.

Sincerely,
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Christopher D. Brough, Esq.
The Brough Law Firm

275 East Henry Street
Spartanburg, SC 29306

Ph: (864) 585-3088

Fax: (864) 585-3058

Attorney Profile for Chrisopher Brough

From: Stilwell, Robin B. <rstilwellj@sccourts.org>

Sent: Tuesday, September 1, 2020 1:03 PM

To: Ahearn, Paul <pahearn@sled.sc.gov>; Christopher Brough <christopherbrough@broughlaw.com>
Cec: Stilwell, Robin B. Law Clerk () <rstilwelllc@sccourts.org>

Subject: Re: Eichelberger v. Keel (Case No. 2019-CP-23-05360)

Gentlemen:

I have drafted an Amended Order denying the Motion for Reconsideration. In doing so, I re-read your respective
submissions. (As you may know, I am not in optimal circumstances as [ am deployed to Kuwait currently.) I was
under the impression at the hearing that both parties wanted me to make a dispositive ruling. After reading the
motion and response, it occurs to me that perhaps I was mistaken. I agree with the State that if all that was before the
Court was a motion for Summary Judgment by the Defendant, the appropriate adjudication would simply be a denial
of the same based upon the applicable Summary Judgment standard. Honestly, I thought both parties were asking
for a dispositive ruling.

Please advise if I am mistaken. If so, I will amend the order to a standard denial and the parties can continue
proceedings in the Circuit Court.

Robin B. Stilwell

Judge, Thirteenth Judicial Circuit
305 East North St., Suite 315
Greenville, SC 29601

(864) 467-8406

From: Ahearn, Paul <pahearn@sled.sc.gov>

Sent: Friday, August 28, 2020 2:56:07 PM

To: Stilwell, Robin B.

Cec: Stilwell, Robin B. Law Clerk (); Christopher Brough
Subject: Eichelberger v. Keel (Case No. 2019-CP-23-05360)

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. *** Judge Stilwell,

I hope this email finds you well. In regards to your second ground for denying SLED's Motion to Alter or Amend
the Grant of Relief to Plaintiff in Eichelberger v. Keel (Case No. 2019-CP-23-05360), please know that I reviewed
my hard copy case file in this matter and located a copy of the letter that was mailed to your office on July 29, 2020
to satisfy the requirement of Rule 59(g). I have attached the same to this email.
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Regards,
Paul

Paul T. Ahearn, III

Deputy General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
Office: (803) 896-4395

[sled photo]

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this
message or any attachment. If you have received this message in error, please contact the sender immediately and
delete all copies of the message and any attachments.

EXTERNAL EMAIL: Do not click any links or open any attachments unless you trust the sender and know the
content is safe.

101



102



»

Jan 222021
Certificate of Counsel SC Court of Appeals

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

s/ Paul T. Ahearn, |1l

Paul T. Ahearn Ill, Esquire

Deputy General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221-1398
(803) 896-4395

S.C. Bar Number 103321

Attorney for Appellant

January 21, 2021

103





