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(The hearing commenced at approximately

10:09 a.m.)

THE COURT: Please be seated, please.

MS. LIVESAY: Judge, apparently there was a
misunderstanding. We made an offer of a cap of 25
years on voluntary manslaughter for a recommendation
for the Court. They've told us now that they are not
interested in taking that offer and that they want to
proceed to trial on May the 8th; is that correct?

MR. McCOY: Not May the 8th. I'm protected until
the 11th.

MR. IRVIN: May I speak?

THE COURT: Yeah.

MR. IRVIN: I've always told him that it was a
negotiated cap of 25.

THE COURT: That's what she said, manslaughter.

MR. IRVIN: Never have I said differently to the
State or otherwise.

THE COURT: Isn't that what you said, a cap of 257

MS. LIVESAY: Yes. But what their problem is that
they are saying they want it negotiated. What I
offered was I'm recommending a cap of 25 years.

THE COURT: Well, what's the max on it, 3072

MS. LIVESAY: The max is 30 years on voluntary

manslaughter. We offered that. The original charge
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was murder. So I brought it down, of course, to be
reasonable to plead to voluntary manslaughter with a
cap of 25 years. That was the offer I extended to
them.

THE COURT: All right. Then the discrepancy is
whether it's a negotiated cap or recommended cap?

MR. IRVIN: Yes, sir.

MR. McCOY: Yes, sir.

THE COURT: Right?

MS. LIVESAY: I mean, yes. I mean, my
understanding is I told them I was recommending a cap
of 25 years.

THE COURT: And they want you to say I'm
negotiating a cap?

MS. LIVESAY: That's what they are saying. That's
what their argument is, yes.

THE COURT: Okay. All right, so the deal is off;
right? Is that what you're telling me?

MR. IRVIN: Let me tell the Court. I have prior
to today, we had talked about an Alford plea. We
changed our idea on the Alford plea based on my
co-counsel Johnnie McCoy's comments last night in
talking with our client last night, okay, yesterday.

We had never -- I had never said the

recommendation. I'd always said that it was a
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negotiated plea. I've never said that to him, and I
have to go with that.

THE COURT: You understand what the difference
between negotiated cap and recommended?

MR. McCOY: Absolutely, Your Honor. And I was
appointed to this case in late February to insure that
if Mr. Irvin had any difficulties with health issues
that we'd have somebody here just in case. So as far
as plea negotiations are concerned, everything has been
handled with Mr. Irvin.

What I can tell you is every time I've been with
him talking with this man, he's always said negotiated
cap, negotiated cap. Now, we're here today to plead to
manslaughter, and he's going to address the Court and
the family about -- and he's going to do an allocution.
And the only problem is, judge, you know how it is when
they get back in that room if one thing changes.

So our issue now or Jim's issue now 1s he's Dbeen
telling this guy, our client, for several months, you
know, the best we can do is a negotiated cap, a
negotiated cap. And now it's a recommendation on a
cap. I mean, we're fighting over 5 years. I
understand it, Jjudge.

THE COURT: Let me see you guys.

(WHEREUPON, a brief recess was taken at
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10:12 a.m.)

THE COURT: Thank you, thank you, please be
seated. Is there a sentencing sheet?

CLIFFORD W. POWELL, JR., after being duly sworn,
testified as follows:

MS. LIVESAY: Judge, this is Clifford Powell.

He's here with his co-counsel, Jim Irvin and Johnnie

McCoy. He was originally indicted for murder. That
indictment number ends in 3666. He is here to plead to
the lesser included of voluntary manslaughter. The

State i1s making a recommendation of a cap of 25 years.
Voluntary carries from zero to 30.

THE COURT: All right. Mr. Powell, how are you
today?

THE DEFENDANT: I'm okay, sir.

THE COURT: Mr. Powell, you are here today with
your attorneys, Mr. Irvin and Mr. McCoy; 1is that
correct?

THE DEFENDANT: Yes, sir.

THE COURT: And you are before me, I'm informed,
on the charge of voluntary manslaughter; is that
correct?

THE DEFENDANT: Yes, sir.

THE COURT: And that charge is different from the

charge which you were indicted for. You were indicted
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for murder. Have your attorneys explained the
difference in the charges to you?

THE DEFENDANT: Yes, Your Honor.

THE COURT: And what you're pleading to?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand what voluntary
manslaughter means?

THE DEFENDANT: Yes, sir, I do.

THE COURT: Okay. You've had ample time to
discuss that with your attorney?

THE DEFENDANT: Yes, sir, I have.

THE COURT: Do you need to ask me any qguestions
about it?

THE DEFENDANT: No, sir.

THE COURT: Okay. Now, Mr. Powell, were you aware
that this charge carries up to 30 years?

THE DEFENDANT: Yes, sir, I am.

THE COURT: Okay. All right. ©Now, Mr. Powell,
have you had an opportunity to go over the evidence,
the discovery materials, that have been provided by the
State to your attorneys?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And have you discussed that
with them?

THE DEFENDANT: Yes, sir.
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THE COURT: And have they explained to you how the
State would attempt to use those materials or the
matters discussed or reflected in those materials
against you if you were to have a jury trial?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Okay. So there's no gquestion that
Mr. Irvin and Mr. McCoy have discussed with you the
matter of a jury trial?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And do you understand what a
Jury trial is?

THE DEFENDANT: Yes, sir, I do.

THE COURT: Generally speaking, do you understand
how it works?

THE DEFENDANT: Yes, sir.

THE COURT: Do you have any questions for me about
how a jury trial would work?

THE DEFENDANT: No, sir.

THE COURT: Okay. Do you realize, sir, that you
have an absolute right to be tried by a jury; you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And do you realize, sir, that
if you plead guilty, which you do not have to do, I

want to make that very clear, you do not have to enter
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any kind of a plea, you have the primary and absolute
right to be tried by a Jjury; you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. But if you choose to plead
guilty, you would be forfeiting, you would be giving up
permanently, forever, your right to be tried by a Jjury
on this charge or the charge that you were indicted
for. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. When you do that, Mr. Powell,
there's a little more to it than would be indicated by
saying, I give up my right to a jury trial. Because
associated with a jury trial are many, many, many other
very important rights, rights that go along with a jury
trial. And I will tell you right now that if
Mr. McCoy, Mr. Irvin, Ms. Livesay and I sat down with
you and discussed them with you for a month, we could
probably not cover every nuance, every right that's
associated with a jury trial.

But I would like to point out a few of those
rights, a few of those rights that at least in my view
are some of the more important ones. And I point them
out to you just by way of illustration, give you an
idea of what I'm talking about when I speak of these

rights.
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For instance, you have what we call the Fifth
Amendment right. You probably have heard of that
right. It's what we call, refer to commonly, as your
right to remain silent. Most people associate that
with an arrest or questioning by the police. It also
extends into a trial. What it means is that if you had
a trial, no one could make you testify. Certainly you
would have the right to testify on your own behalf, you
could do that in a jury trial. But if you chose to,
you would not have to say a word and no one could make
you do 1it.

This right is so important that if you chose to
remain silent, I would tell the Jjury they could not use
that against you in any form or fashion, they could not
even consider it in their deliberations. You also have
the right to have an attorney, we often refer to that
as your Sixth Amendment rights. Of course you got an
attorney here with you today in a plea. But I would
suggest to you that in a trial, an attorney's duties
are guite different.

Because in a trial, there could be no conviction
unless the State put up enough evidence to convince
each and every one of the 12 jurors that you were
guilty beyond a reasonable doubt. We call that the

burden of proof that the State has to meet. That's
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another right that you have. I would tell the jury
that they couldn't convict you unless they were
unanimously convinced of your guilt beyond a reasonable
doubt.

But in that process, the State would have to
convince a jury by putting up evidence, testimony.

They may have physical evidence, I don't know, but
typically we see a mixture. Mr. McCoy and Mr. Irvin
would have the right, you would have the right to
confront all of the witnesses the State had against
you. They could challenge all of the evidence that
they have against you.

See, in a plea, the State doesn't have to put up
the witnesses or the evidence, the attorneys don't have
the opportunity to challenge it. You give up that
very, very important right in a jury trial if you plead
guilty.

Also, you would have the right through your
attorneys to put up evidence, witnesses, physical
evidence, that might be helpful to you if you had any.
That would also be an opportunity that the attorneys
would have to assist you in your defense.

You have many rights like this. But if you plead
guilty, you give them up; do you understand?

THE DEFENDANT: Yes, sir, I do.

11
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THE COURT: Is that what you want to do?

THE DEFENDANT: Yes, sir.

12

THE COURT: You've discussed that fully with your

attorneys?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. All right. I want you to tal
to me a little bit about your attorneys. I looked at
your sentencing sheet, and it indicates that the date
of the offense is June of 2014. And I believe before
we began these proceedings the attorneys told me that
you were arrested sometime shortly after?

THE DEFENDANT: Yes, sir.

THE COURT: After that, okay. So you have been
jail now about three years; is that right?

THE DEFENDANT: Yes, sir.

k

in

THE COURT: Okay. And during that time, have you

had the benefit of counsel?

THE DEFENDANT: Yes, sir, I have.

THE COURT: And are you satisfied with your
attorneys?

THE DEFENDANT: Extremely.

THE COURT: Do you need any more time to discuss
this matter with your attorneys?

THE DEFENDANT: No, Your Honor.

THE COURT: Have they answered all of your
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gquestions?

THE DEFENDANT: Clearly, vyes, sir.

THE COURT: Okay. All right. They've met all of
your expectations?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Now, I can't give you legal
advice, but I would be happy to answer any questions
that you might have concerning this process, this
procedure that we're engaged in right here. Do you
have any questions for me about what we're doing or
anything like that?

THE DEFENDANT: No, sir, I don't.

THE COURT: All right. Well, Mr. Powell, I see
here that you are 35; 1s that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And Mr. Powell, how far did you
go in school?

THE DEFENDANT: Two years at Horry-Georgetown
Technical College.

THE COURT: Okay. Did you receive any special
training in any field there?

THE DEFENDANT: Just criminal justice.

THE COURT: Okay.

THE DEFENDANT: Two years.

THE COURT: What kind of work have you done,

13
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Mr. Powell?

THE DEFENDANT: I've owned -- I started off with
my ex-wife with an ice crime business and went from
there. And I opened an air brush business with her,
and we built our empire from there. And things Jjust
fell apart.

THE COURT: Okay. So you've been engaged in the
business world over the course of your work career?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Have you ever had any mental
health problems, addiction issues, anything of that
nature, that you feel would impair your ability to
understand what we're doing here today?

THE DEFENDANT: No, sir.

THE COURT: Okay. Have you taken in the last 48
hours any substance that would be intoxicating, drugs,
alcohol, anything like that?

THE DEFENDANT: No, sir.

THE COURT: Okay. Mr. Powell, I asked you these
questions because I want to know if there is any reason
in the world that you can think of or suggest to me
that might keep you from fully appreciating what we're
doing here and the consequences of your plea.

THE DEFENDANT : Absolutely clear, Your Honor.

THE COURT: Okay, you understand.
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THE DEFENDANT: Yes, I do.

THE COURT: All right. I'd be happy to answer any
questions you have. Okay, all right. I want you to
listen carefully to Ms. Livesay. Ms. Livesay 1is going
to tell me why you were charged with this.

MS. LIVESAY: Yes, sir, Your Honor. On June
the 1st of 2014 in the early morning hours of around
1:30 a.m., 2 a.m., Angela Powell, the victim of the
attempted murder that's been dropped, was out
celebrating her birthday with three other friends,
including the victim Charles Royal.

When they were out that night, they saw Clifford
Powell. There was no altercation at that time, no
issues. She saw him, he saw her, there was a brief
speaking, that was the end of it. They then make
arrangements all to come back to Angelina Powell's
apartment to continue hanging out for her birthday.
Her and Mr. Royal, the wvictim, get there first. They
get out of the wvehicle.

Charles Royal is walking up first. Clifford
Powell is there waiting. They both approach, there's
some words exchanged. The Defendant then shoots the
victim six times with a 9 millimeter. He then holds
the gun up to Angelina Powell's head, makes some

statements to the gist of, you would be dead too, but I

15
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still love you. He then takes off running.

The six gunshot wounds to the victim were all to
the right side, the right back of the head, the right
elbow, the right abdomen, the right thigh and below the
kneecap. I just bring that up because the State
believes it's indicative of some sort of defensive
position where he's leaning to the right. And the
shots are fired.

He then takes off running. There i1s a fence that
separates where the victim's apartment is to where the
Defendant lives. A witness sees him run to that fence,
climb over the fence. He then is seen minutes later at
a trash can or a dumpster a few blocks down, a witness
sees him dumping things into the dumpster. He gets
back in the wvehicle, takes off to his apartment.

Later on what's found in that dumpster is a
9 millimeter, two holsters and 9 millimeter bullets.
The State through investigator Popp and the ATF was
ultimately able to trace that gun back to Clifford
Powell. He goes back to the apartment, the roommate
testifies he then sees the Defendant in a towel,
indicating that he had showered. He says he then tells
him that he is going to the gold club.

Later on that night he's at the gold club, the

police of course come to the scene. Angelina Powell
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immediately identifies Clifford Powell, she recognizes
his voice and she recognizes all the clothes he's
wearing. The police immediately go pick up Mr. Powell
and interview him. At that time, of course, he denies
any sort of involvement with the murder.

The police arrest him, of course, on the evidence
of Ms. Powell's eye witness testimony and the testimony
from the witness seeing him throw the items in the
dumpster. Those are the facts. The victim's family is
here, and they want to be heard whenever you're ready,
judge.

THE COURT: All right. Mr. Powell, the solicitor
has described the basis for the State's case, the basis
for the charge against you. Do you understand it?

THE DEFENDANT: Yes, sir.

THE COURT: Is that what occurred?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And did you shoot and kill the
victim in this matter?

THE DEFENDANT: Yes, sir, I did.

THE COURT: Now, Mr. Powell, I am told that the
State is recommending a cap of 30 -- excuse me -- 25
years 1in this matter. Do you understand, though, that
I could sentence you from zero to 30, that's the

sentence range?

17
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THE DEFENDANT: Yes, sir.

THE COURT: You understand that. I'm not bound by
any caps. I would certainly consider it, but I'm not
bound by it; you understand that?

THE DEFENDANT: Yes, sir, I do.

THE COURT: Okay. Now, Mr. Powell, has anybody
promised you anything, threatened you in any way, has
anyone done anything inappropriate or improper, has
anyone mistreated you in any way to make you feel as
though you had to enter this plea?

THE DEFENDANT: No, sir.

THE COURT: Okay. Are you entering this plea
freely and voluntarily?

THE DEFENDANT: Yes, sir, I am.

THE COURT: Now, have you had plenty of time to
think about it?

THE DEFENDANT: Yes, sir, I have.

THE COURT: Do you need to discuss it further with
your attorneys?

THE DEFENDANT: No, Your Honor.

THE COURT: Okay. Do you believe, Mr. Powell,
considering all the circumstances of this case, that
this plea would be in your best interest?

THE DEFENDANT: Yes, sir, I do.

THE COURT: Okay. All right, sir. Now,
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Mr. Powell, I therefore find that this plea is made
freely, voluntarily, knowingly and intelligently after
the advice of very competent counsel with whom you tell
me you're satisfied. And I will then accept your plea
to this charge.

Mr. Powell, I want to advise you that in a moment
I'll be sentencing you. You certainly may appeal my
sentence. But your right to do so would require, let
me put it that way, would require your filing of a
notice of intent to appeal within the next ten days.
Now, I'm sure you don't know what that is or where you
would do that, but Mr. Irvin and Mr. McCoy do. And 1t
would be their obligation to assist you in getting that
notice of intent to file.

And you would do so; wouldn't you, Mr. McCoy?

MR. McCOY: I would, Your Honor.

THE COURT: And Mr. Irvin?

MR. IRVIN: Yes, sir.

THE COURT: Okay. Thereafter, if you could not
afford an appellate attorney to perfect your appeal to
go forward with it, one would be appointed for you at
no cost to you; do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. All right. I'll hear from the

victims.

19
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MS. LIVESAY: Thank you, Jjudge. Okay.

MS. KENNEDY: Your Honor, my name is Sherry

Kennedy. I'm Charles Royal's mother. Since my son's
death, life has been crazy. I have a granddaughter
that won't never know her father. She asks me

questions 1like, when is my daddy going to wake up, when
is my daddy coming back. Mr. Powell, he took my son's
life. I'm sorry. I'm angry, I'm angry all the time.

I can't find any happiness in nothing because my son is
gone, he was my one and only son. And he Jjust took his
life with no regard.

And, Your Honor, I understand the 25 years, but I
definitely think he deserves more because I can never
have my son back. He's alive, he gets to see his
family, he gets to visit with his family. But I don't,
my granddaughter don't. And I been coming here month
after month through all these trials, and I see his
face. And he don't even look like he's remorseful, he
don't even act like he's remorseful. We haven't gotten
an apology, we haven't gotten anything. And I'm just
--— I'm sorry. It's just so -- okay. I'm done.

THE COURT: Okay, thank you.

MS. POWELL: I'm Angelina Powell, ex-wife of
Clifford Powell. And it happened three -- almost three

years ago, and —-- but it's still all feeling the same.
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And it's definitely not involuntary murder. It was

21

premeditated, he wanted to kill me. He didn't want to

kill the other guy. He didn't want to kill Charles

Royal, he planned to kill me on my birthday. And I'm

sure he planned for it so many times, but he didn't do

it until that day.

So there is no reason for him to get out. So many

bond hearings he tried to get out saying he's not

guilty. After three years he decided to plead guilty

finally, because he is a coward. He was scared to say

that it was him. And it's stupid for him to say that

it wasn't him because I saw him, he talked to me, and

recognize him from the first sight when I saw him.
And he doesn't deserve any freedom at all. And

years, 1t's very low for him to get out. And I don't

I

25

know when he get out what, if he's going to look for me

and my family again. He took a life from the family,

he took 1life for no reason.

So many times he told me he want to kill me, but I

didn't take it serious. And then when we're separated,

he filed for divorce first. He kicked me out so many

times from the house, but I keep coming back because I

want to fix it. And then, finally, I gave up and left.

And it still was more than one and -- a year after

everything he did this.

21
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He follow me around everywhere, everywhere I go
with friends he's -- I understand Myrtle Beach is a
small town, you can see people everywhere the same, but
he was stalking me everywhere. So it's up to you,
judge, to give judgment. But he doesn't deserve low
punishment.

THE COURT: Thank you, ma'am.

MS. KIMBALL: Your Honor, my name is Rashema
Kimball. I am the aunt of Charles Royal. And I Jjust
want to come before you today to let you know that we
have been going through this for two years, ten months,
25 days, to this day with the pain and the hurt that he
has caused our family.

I have a great niece who will never, never know

her father. And I just think that this -- you should
just never, never see the light of day. We have to
deal with this everyday. We go and visit him at his

gravesite, not in the jail cell or not in a home, you
know. So I just think that he deserves to stay locked
up .

THE COURT: Thank you.

MS. GEE: Your Honor, I'm Earleen Gee, and I'm a
owner of a cafe on Ocean Boulevard, and I saw Charles
every single day for four years. He considered me his

second mother. He told everyone I was his number two
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mom. I told everyone he was my -- I claimed him as my
number two son.

The morning after the shooting his roommate came
to the cafe, was eating and he was bragging about how
CJ had just murdered Charles. I said, what do you
mean. He says -- CJ came into the apartment and he
said he was leaving, and he said he was -- I don't use
these words.

THE COURT: Who is CJ?

MS. GEE: That's what I know Clifford by is CJ.

THE COURT: All right.

MS. GEE: I'm sorry. His roommate Robert said
that CJ left the room, and he said that he was going to
go kill him a nigger. And said he came back later and
he was covered in blood. He went and took a shower, he
changed clothes, and then he went out.

Now, he told me that in the restaurant. I didn't
believe him. I went right down the street to where he
worked. Charles was trying to make -- he was trying to
make his daughter proud of him. He finally got his
life straight. He had a good heart and was a good
soul. He didn't deserve to die. He was wanting to
live, he wanted to show his daughter that he was a good
father. He loved his little girl.

He loved me and I loved him. He doesn't deserve
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to get out in 25 years. He doesn't deserve to get out
in 30 years. You ought to die in jail. That's what --
I'm sorry.

MR. CARIANOQOUS: Your Honor, my name is James
Carianous. I am the owner of the cafe. I knew Charles
for probably four years prior to his death. He used to
come by the cafe everyday. He treated me like a mentor
and a second father. He even brought me Father's Day
presents. But he used to come to me just for advice.
He introduced me to his family, they all came up, and
he told me how much he wanted to be a better person for
them and for his daughter.

All I could say is that a very, very good man has
left us. And I believe that he'll never be replaced,
and he's in our hearts all the time. But I also
believe that 25 years is not enough. Thank vyou.

THE COURT: All right, thank you.

MR. ROYAL: My name is Charles Royal. My son had
issues in his life. He moved up in Myrtle Beach to
make a better man of himself.

I remember the second time I was up here and I
looked at Clifford, and I wanted to kill him because he
took something precious from me that I would never see
again. I don't want him to die because God gave me a

forgiving heart. And I know that justice is in your
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hands, and I know that my family is mourning because I
don't get to see my son again.

I was raised in the streets, I know the streets.
But God has changed my heart. I don't hate Clifford, I
pray that he will allow for God to come into his heart
to at least have a heart to say that I'm sorry or
something, you know what I'm saying. Because we need
closure, and I'm not wishing for him to get life. I
don't know what I want.

But I do know this here, that I love my son, I'll
never get to see my son. And on my birthday, his
birthday, I have to go through all of these emotional
traumas. I feel for his family have to sit here and go
through this, having to hear all of this. And I didn't
know it at that time that he shot my son in the
bike (bite) . Because I had to get a body bag for them
to keep his innards inside of him before they buried
him.

And it never crossed my mind to get even, never
crossed my mind to be hateful. And it took everything
that I had to just to come up here. I wanted everybody
else to get out their emotions what they had to say.
Charles is my only grandchild, he was my only son. And
I won't get to spend life with him anymore in the

natural.
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And I leave everything into your hands. I don't
-- like I said, I don't hate him. God took hate out of
my heart. I just -- I need closure Jjust to hear him
say, you know what, I'm sorry, at least show some kind
of remorse, you know.

I have a lot of anger and frustration, upset, and
that come from the flesh side of me. But my spiritual
side will not allow me to address him in a way that I
know would not be pleased with God. So I stand before
you today, Jjudge, Jjust saying, you know, whatever your
judgment would be, I accept it. Thank you.

THE COURT: Thank you.

MS. LIVESAY: Judge, the Defendant did have a
prior record just for PWID marijuana which was a
felony. They had found some guns, an AR and couple
handguns, in the apartment, so he was charged with
felony possession and some other charges. We are
dismissing those charges for exchange of the guilty
plea today.

THE COURT: All right. And his prior record is a
PWID marijuana, possession with intent to distribute
marijuana?

MS. LIVESAY: I'm sorry, Your Honor?

THE COURT: His prior 1s a possession with intent

to distribute?
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MS. LIVESAY: One more time, Jjudge.

THE COURT: His prior 1s a possession with intent

to distribute marijuana?

MS. LIVESAY: Yes, sir, that's the only one.

THE COURT: How long ago was that?

MS. LIVESAY: Was in, I believe, 2011, Jjudge.

THE COURT: Okay, all right.

MR. McCOY: 2002, Your Honor.

THE COURT: 20027

MR. McCOY: Yes, sir.

MS. LIVESAY: It was 2006, judge.

THE COURT: Okay. It really doesn't matter.
That's his record.

MS. LIVESAY: Yes, sir.

THE COURT: All right. Mr. McCoy, Mr. Irvin?

MR. IRVIN: Your Honor, let me give to you an

affidavit done by his uncle in writing,

and he had to

be out of town today. And I would like to read it to

the Court. It basically says that...

THE COURT: All right.

(WHEREUPON, Court's Exhibit No. 1 was marked for

identification only.)
MR. IRVIN: One thing I'd like the Court to know,
he will be 36 years old next week.

THE COURT: Okay.

27




28

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

MR. IRVIN: And I have known and spent many hours
with him in the last three years, almost three years,
and that he has his family in the courtroom, his both
brothers are there and his brother's wife. The man
that taught him how to earn a living being an artist on
the boulevard and was in business with his wife,
Angelina, until they divorced.

I personally have not seen in his heart any
madness, any evilness towards me or anyone in my time
of the hours that I spent over three years with him. I
think Johnnie is going to close our closing, but that's
what I wanted to share with the Court.

THE COURT: All right, Mr. McCoy.

MR. McCOY: Your Honor, briefly can he address
Your Honor and the Court.

THE COURT: Certainly.

MR. McCOY: And then I will close 1it.

THE COURT: All right.

THE DEFENDANT: I'm guilty for what I'm charged
with. There's nothing that I can say or do to replace
Charles Royal. There's nothing that I can say or do to
please his family. For three years I've had this on my
conscience. And I've wanted to come forward, but I had
to find God, like Mr. Royal said. And I have, but it's

been hard for me to forgive myself for what happened.
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I can never go back to that split second that I saw him
with my wife, I had a break. In that split second I
did something terrible and I've --

THE COURT: Did you know him? I mean, there seems
to be some people who know you and knew him. I just
wonder 1f you knew him.

THE DEFENDANT: I knew him on the boulevard.

THE COURT: Okay.

THE DEFENDANT: And he had come to work, my wife
had hired him at the air brush store, and we began to
work together. And then things started arising between
us three, and then he left our -- he stopped working.
And then he began working across the street at our
other air brush store.

But there's not a day that goes by that I'm not
sorry for this. I feel so much remorse because I
can -- they can never see their son again, and I feel
the worst for his daughter because I know what it's
like to grow up without a father, it hurts. And
there's nothing that I can do to replace him. There's
nothing that I can say. And I'm sorry for what I did,
and I'm guilty of it. And I'm sorry.

THE COURT: All right.

THE DEFENDANT: There's nothing I can do, just go

back and stop what I did. I wish I could, but I can't.

29
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That's all I got to say.

THE COURT: All right, Mr. McCoy.

MR. McCOY: Your Honor, I just briefly in further
mitigation, I just want the Court to know that an
Alford plea was offered in this case where he did not
have to take responsibility. It was Mr. Powell who
wanted to address Your Honor in this court and say, I
did this. Under North Carolina versus Alford, you can
say it's only enough evidence to convict me. But he
said that the family deserves closure.

And it took three years, Your Honor. And we have
some outstanding -- he has some outstanding random
violations. I mean, not random. Brady violations
because we got evidence on Friday during our
negotiations with him. I'm not saying that for any
other reason than when I took that out to him, we had
completed our -- we finally completed our quest to
figure out whether or not there was a constitutional
violation or otherwise.

But this man, every time I've encountered him or
Mr. Irvin has, has been repentant, he has been someone
who's been reluctant to even feel as though he deserves
a shot in court. His day in court today 1is here for
nothing of sentencing or anything else other than to

give the family closure. And he did so on his own
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accord, not asking for an Alford plea.

And when we had the discussion with him regarding
the amount of time and how and why, I went over the
difference between murder and manslaughter with him.
Because I have had murder trials and I have had
manslaughter cases and manslaughter pleas. And this
man has never been violent but for ten seconds his
entire life. I know I say it to you every time I'm in
front of you, judge. We graduated together in Myrtle
Beach High School. I knew him then, and he was a nice
kid. I mean, he probably was more afraid of me than I
was of him in high school.

But to say that this man committed a split second
decision when he saw his wife with another -- his soon
to be ex-wife with another man, it forever changed the
course of Mr. Royal's entire family and their 1life.
And only those ten seconds in a mirror, that is exactly
what the definition of manslaughter is.

And also, if you take into account the fact that
this is a manslaughter case and he does not have a
record and he is not a violent man, we would ask for
mercy, Your Honor, as he is trying to give the family a
little bit of closure today. I know that there's
nothing that can bring them complete closure or any

absolution.
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But this was his idea not to plead under Alford,
it was his idea to say, I'm sorry, it was his idea to
stand here with us today regardless of what we wanted
to go forward with on the trial.

And we Jjust ask Your Honor for mercy for the ten
seconds that he made a ridiculously horrific decision
less than a mile away from the school I graduated from
and two miles away from my house. He knows the gravity
of the situation. But it was ten seconds, Your Honor,
that he'll never get to take back. And we Jjust
respectfully request that leniency be granted under the
law and this Court be merciful. Thank you, Your Honor.

THE COURT: All right, Mr. McCoy, do you have
anything else you would like to offer?

MR. McCOY: Your Honor, we would ask for credit
for the three years time served.

THE COURT: Well, he's entitled to that.

MR. McCOY: Thank you, Your Honor.

THE COURT: All right. I'm going to follow the
recommendation of the State, 25 years.

MR. McCOY: Thank you, Jjudge.

(The hearing concluded at approximately

11:15 a.m.)

(End of Transcript of Record)
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT

INSUPPORT THEREOF = 2 0/l cpoe ™

LEAARD h).@kﬂ[.:rﬁ. . hereby apply for leave to proceed in this action without prepayment of

fees or costs or security therefor. In support of my application [ declare under penalty of perjury
that the following facts are true:

(1)
(2)

1 am the applicant in this action and I believe I am entitled to redress.

Because of my poverty I am unable to pay the costs of said proceeding or give

security thercof. Z)% /{ /4: %%
P

SWORN or affirmed to and subscribed before me this
21 day of v ,2017.

/'_-_'--‘
Notary Public O

My Commission Expires: _QQQ_‘_ITM
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STATE OF SOUTH CAROLINA

)
) VERIFICATION
County of [’_‘bRR( )

20 / 1 rrog
1 @H’%U.%ﬂ{ﬂ , being duly sworn upon my

oath, depose and say that I have sfbﬁ!:u_;zﬁ
to the foregoing application; that I know the contents thereof; that it includes every ground

known to me for vacating, setting aside or correcting the conviction and sentence attacked in this

application; and that the matters and allegations there:n set fortW

SWORN to and subscribed before me this _(9\[
day of N6 Ove mbc& 2011
o Losio ,O.&uq,—-

(L.S.)
Notary Publik

My Commission Expires: 1 2&(; 1 2035

—
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
' ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY }
Clifford Wayne Powell, Ir., ) Case No.: 2017-CP-26-07756
S.C.D.C. No. 372293, )
)
Applicant, )
) RETURN AND -3
V. ) PARTIAL MOTION TO DISP&ISS f—,
) SR B
State of South Carolina, ) a’%’t{‘ ~
) n‘;;‘ﬂ G‘n "z
Respondent. ) STt 5 =2
) Boe * o
ZEE =
= D¢y

In response to the application for post-conviction relief filed by Clifford3Wayne elli,'
J r; (Applicant) on November 28, 2017, Respondent would show this Court:
L
Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Horry County Clerk of Court. Applicant was indicted at the September
2014 term of the Horry County Grand Jury for murder (2014-GS-26-03666)." The underlying
facts of the matter, affirmed by Applicant, are as follows:

On June the 1™ of 2014, in the early moming hours of around 1:30 a.m., 2
a.m., Angela Powell, the victim of the attempted murder that’s been dropped, was
out celebrating her birthday with three other friends, including the victim Charles
Royal.

When they were out that night, they saw Clifford Powell. There was no
altercation at that time, no issues. She saw him, he saw her, there was a brief
speaking, that was the end of it. They then make arrangements all to come back
to Angelina Powell’s apartment to continue hanging out for her birthday. Her and
Mr. Royal, the victim, get there first. They get out of the vehicle.

' Applicant was additionally indicted at the September 2014 term for attempted murder (2014-GS-26-03665), and
unlawful possession of a firearm by a person convicted of a violent offense (2014-GS-26-03667). Applicant was
additionally indicted at the QOctober 2014 term for an additional count of attempted murder (2014-G8-26-04029),

and at the January 2015 term for possession of a weapon during the commission of a violent crime (2015-GS-26-

00423). These indictments were dismissed nolle prosequi as part of Applicant's plea.
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Charles Royal is walking up first. Clifford Powell is there waiting. They
both approach, there’s some words exchanged. The Defendant then shoots the
victim six times with a 9 millimeter. He then holds the gun up to Angelina
Powell’s head, makes some statements to the gist of, you would be dead too, but 1
still love you. He then takes off running.

The six gunshot wounds to the victim were all to the right side, the right
back of the head, the right elbow, the right abdomen, the right thigh and below the
kneecap. Ijust bring that up because the State believes it’s indicative of some sort
of defensive position where he’s leaning to the right. And the shots are fired.

He then takes off running. There is a fence that separates where the
victim’s apartment is to where the Defendant lives. A witness sees him run to that
fence, climb over the fence: He then is seen minutes later at a trash can or a
dumpster a few blocks down, a witness sees him dumping things into the
dumpster. He gets back in the vehicle, takes off 1o his apartment.

Later on what’s found in that dumpster is a 9 millimeter, two holsters and
9 millimeter bullets. The State through investigator [Pop] and the ATF was
ultimately able to trace that gun back to Clifford Powell. He goes back to the
apartment, the roommate testifics he then sees the Defendant in a towel,
indicating that he had showered. He says he then tells him that he is going to the
gold club. ' :

Later on that night he’s at the gold club, the police of course come to the
scene. Angelina Powell immediately identifies Clifford Powell, she recognizes
his voice and she recognizes all the clothes he’s wearing. The police immediately
go pick up Mr. Powell and interview him. At that time, of course, he denies any
sort of involvement with the murder.

(Tr. 15-17.) James Irvin, Esq.,? and Jonny D. McCoy, Esq. represented Applicant. Nancy
Livesay and Chris Helms, of the Fifteenth Circuit Solicitor’s Office, prosecuted the case. On
April 26, 2017, Applicant pled guilty to the lesser-included offense of voluntary manslaughter.
Upon recommendation by the State of a sentence of no more than 25 years, the Honorable Larry
B. Hyman, Jr. sentenced Applicant to imprisonment for a term of 25 years. Applicant did not

appeal his plea or sentence.

? Deceased as of October 22, 2017.
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I1.

In his post-conviction relief application, Applicant alleges he is being held unlawfully for

the following reasons:

. “Ineffective Assistance of Counsel”

“For Failure to File Notice of Appeal”
i. “Applicant did not knowingly, intelligently, and voluntarily waive
his rights to a direct appeal.”
. “For Failure to Present a Competency and Insanity Defense”
i. *“Counsel failed to present a competency and insanity defense.”
“For Failure to Advise and Assert Defenses to Applicant”

1. “Counsel failed to inform Applicant adequately of all available
defenses including failure to inform Applicant of the M’Naughten
insanity defense, codified as S.C. Code 17-24-10”

. “For Failure to Adequately Investigate and Prepare for Trial”

i. “Counsel failed to adequately investigate and prepare for trial by
not investigating mental illness claims of Applicant by State’s
witnesses, State’s victim/witness, Applicant’s family, Applicant
himself, and a psychiatrist’s diagnosis informing Applicant’s
counsel of findings of mental illnesses.”

“For Failure to Challenge Statements Presented By State’s Witness At
Sentencing”

i. “Counsel failed to challenge statement’s presented by State’s
witness at sentencing to the Court, towards Applicant which was
blast, held no value, was no evidence to support witness’ claim
accusing the Applicant of a hate crime using racial terminology.
Counsel’s failure to raise challenge to this statement as well as
notify the Court of Applicant’s mental illnesses was erroneous and
possibly affected the Court’s consideration for leniency and a
considerably lower sentence.”

“By Dual Representation”

i. “Applicant’s counsel began representing Applicant on June 10,
2014 and dual represented a State’s witness in November 2014,
This State witness had collected evidence and turned said evidence
over to police, gave statements to State prosecutor and a detective
interview which was used in having Applicant plead guilty.
Counsel represented said State’s witness, in the company of the
State’s “star” witness/viclim in a separate hearing/case. The
Applicant’s counsel maintained a close relationship with this State
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witness throughout pre-trial. This believability affected
Applicant’s case and in tum prejudiced counsel towards
Applicant’s defense and decisions concerning trial.”
. “For Faiture to Move For Suppression of Evidence”
i. “Counsel failed to move to suppress evidence used in having the
Applicant plead guilty, such as:” :
1. “Written statement, (2) detective interviews of State’s
“star” witness/victim/[illegibie]”
2. “Written statement, (2) detective interviews of State’s
witness/roommate of Applicant.”
3. “Investigative report of State’s 2™ Eyewitness provided by
: Ginger Pop in April 2017.”

ii. “Incorrectfmlsdated residential search warrant used to collect items
. from Applicant’s home used in having the Applicant plead guilty.”
iii. “The items listed [above] were used to get- the Applicant to plead
guilty. These witnesses gave inconsistent statements and in audio
_ recordmg_s on 911 calls, detective interviews and written;
Investigator Pop’s investigation report of eyewitnesses in April

2017 completely contradicts and is very inconsistent with his (2)
911 calls and detective interview on June 1% 2014.”

. “For Advice Concerning Plea, Going to Trial And Preserving the

Applicant’s Rights”

i. “Counsel advised Applicant to plead guilty despite the repeated
objections to doing so by the Applicant on April 24% 2017 at the
Horry County Courthouse and repeatedly on April 26™ 2017 at the
Horry County Courthouse immediately before the hearing for
sentencing, at which time Applicant was coerced and frightened
into pleading guilty.”

“Miscellaneous Ineffectiveness of Counsel”

i, “Applicant’s counsel was undergoing treatrment for lung cancer
while representing Applicant at the January 2017 bond hearing and
at the April 26" 2017 sentencing hearing. Counsel never informed
Court of life threatening illness, treatment of disease including
medication, or the Applicant. It is possible Applicant’s Counsel’s
judgment and performance was effected by his illness, treatment
and medication.”

“For Failure to Investigate Witnesses™

i. “Counsel failed to investigate all witnesses who had information
concerning the Applicant’s guilt and innocence. Counsel had a
duty and obligation to investigate all witnesses who may have had
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information conceming the Applicant. Counsel failed to contact
and investigate all alibi witnesses. Complete failure to investigate
these witnesses can hardly be considered a tactical decision.”
2. “Voluntariness of Plea Unrelated to Attorney Error”
a. “The court failed to advise the Applicant about supervised release upon
completion of prison sentence term at the sentencing hearing.”

Applicant thereafter reserved the right to further amend the application.

Attached to and. inoorpérated herein are the records of the Homry County Clerk of Court
regarding the subject conviction, Applicant’s records from the South Ca:oiina Depaﬁment of
Corrections, the plea transcript, and the current application for relief. Respondent reserves the
right to amend this Return upon receipt.'of relevant information.

II1.

Applicant’s allegations of ineffective assistance of counsel are without merit. In a PCR

action, Applicant bears the burden of proving the allegations in his application. Butler v. State,
286 S.C. 441,-334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of
counsel as a ground for relief, Applicant must prove that “counsel's conduct so undermined the
proper functioning of the advérsarial process that [it] cannot be relied upon as having prd_duced a

just result.” Strickland v. Washington, 466 U.S, 668 (1984); Butler, 286 S.C. at 442, 334 S.E.2d

at 814.
In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland v. Washington, 466 U.S. 668. First, Applicant must

prove that counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 {quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the

attorney provided representation within the range of competence required in criminal cases.
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Butler, 286 S.C. at 442, 334 SE.2d at 814. “Counsel is strongly presumed to have rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional

judgment.” Id. (citing Strickland, 466 U.S. at 690). Applicant must overcome this presumption
to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's deficient
performance must have prejudiced Applicant such that “there is a reasonable probability that, but
for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, Applicant
must show that there is a reasonable probability that, but for ;:ounsel's alleged errors, he would

not have pleaded guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52,

59 (1985).
A. Right to Appeal

Applicant alleges that he was denied the right to a direct appeal of his plea and sentence.
Though counse! is required to make certain that a defendant is made fully aware of his or her
right to appeal after a trial, a different standard applies to a guilty plea:

Absent extraordinary circumstances, such as when there is reason to think a

rational defendant would want to appeal (for example, because there are

nonfrivolous grounds for appeal) or when the defendant reasonably demonstrated

an interest in appealing, there is no constitutional requirement that a defendant be
informed of the right to a direct appeal from a guilty plea.

Turner v. State, 380 S.C. 223, 224-25, 670 S,E.2d 373, 374 (2008) (citations omitted).

Therefore,.in a collateral action attacking a guilty plea, the “bare assertion that a defendant was
not advised of appellate rights is insufficient to grant relief.” Jones v. State, 382 S.C. 589, 598,

677 S.E.2d 20, 23-24 (2009) (quoting Weathers v. State, 319 S.C. 59, 61, 459 S.E.2d 838, 839

(1995)).
Applicant narrowly alleges that he did not knowingly, intelligently, and voluntarily waive

his right to a direct appeal. The application does not indicate whether or not Applicant asked for
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an appeal, nor does it indicate any obvious, non-frivolous grounds for appeal. The plea transcript
shows the Court explicitly informed Applicant of his right to file an appeal, and that Applicant
confirmed his understanding of that right and how to act upon it. (Tr. 19, IL 6-23;) As such,
Respondent lacks sufficient information to admit or deny this allegation at this time. Respondent
requests an evidentiary hearing on this ground for relief. See Sharper v. State, 279 S.C. 264, 305
S.E.2d 247 (1983).
B. Mental Health / Insanity / Competence

One of Applicant’s ineffective assistance allegations raises a question of mental

competence. Due process prohibits the conviction of a person who is mentally incompetent, and

that right cannot be waived by a guilty plea. Jeter v, State, 308 S.C. .230, 232, 417 S.E.2d 594,

595 (1992) (citing Bishop v. U.S., 350 U.S. 961 (1956); Pate v. Robinson, 383 U.S. 375 (1966)).
The test of competency to enter a plea is the same as required to stand trial: the accused must
have sufficient capability to consult with his lawyer with a reasonable degree of rational
understanding and have a rational as well as factual understanding of the proceedings against
him. Id., 417 S.E.2d at 396 (citing State v. Lambert, 266 S.C. 574, 225 S.E.2d 340 (1976);

Carnes v. State, 275 S.C. 353, 271 S.E.2d 121 (1980)). An applicant alleging incompetence in

fact must show by a preponderance of the evidence he was incompetent at the time of his plea.
id.

An applicant alleging ineffective assistance of counsel for failure to seek a mental health
evaluation, however, must still satisfy the two prongs of Strickland, though considered in reverse
as a practical necessity: applicant must demonstrate (1) a ‘reasonable probability” that he was

not competent at the time of the crime or at the time of the plea, and (2) that counsel’s failure to
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seek an evaluation was unreasonable, Id. at 233, 417 S.E.2d at 596. Counsel may reasonably

rely on his own perceptions in deciding if a client is competent to stand trial. Id.
C. Investigation & Preparation

In order to prevail upon a claim that counsel did not adequately prepare or investigate a
case, an applicant must present evidence of what counsel could have discovered or what other
defenses applicant could have requested counsel develop and present had counsel been more
prepared. Harris v. State, 377 8.C. 66, 75-76, 659 S.E.2d 140, 145-46 (2008} (citing Jackson v.
State, 329 S.C. 345, 353-54, 495 S.E.2d 768, 772 (1998)). Furthermore, an applicant must also
present evidence to show how the discoverable matters or defenses would have resulted in a
different outcome. Id. (citing Davis v. State, 326 S.C. 283, 288, 486 S.E.2d 747, 749 (1997);
Skeen v. State, 325 S.C 210, 214, 481 S.E.2d 129, 132 (1997)). Mere speculation as to how the
alleged lack of preparation prejudiced an applicant is not sufficient to support a grant of relief.

1d., 377 S.C. at 75, 659 S.E.2d at 145 (citing Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538,

540 (1995)).
D. Conflict of Interest
“An actual cbnﬂict of interest occurs where an attomey owes a duty to a party whose
interests are adverse to the defendant's.” Staggs v. State, 372 S.C. 549, 551, 643 S.E.2d 690, 692
(2007). The South Carolina Supreme Court has further stated that a conflict of interest occurs
when “a defense attorney places himself in a situation inherently conducive to divided loyalties.”

Lomax v. State, 379 S.C. 93, 101, 665 S.E.2d 164, 168 (2008).

Until a defendant shows that his counsel actively represented conflicting interests, he has
not established the constitutional predicate for a claim of ineffective assistance of counsel arising

from multiple representation. Langford v. State, 310 S.C. 357, 359, 426 S.E.2d 793, 795 (1993)

Page 8 of 12



s

‘ (citing Cuyler v. Sullivan, 446 U.S. 335, 350 (1980)); see also Burger v. Kemp, 483 U.S. 776,

| 783 (1987). “The mere possibility defense counsel may have a conflict of interest is insufficient

to impugn a criminal conviction.” State v. Gregory, 364 S.C. 150, 152--53, 612 S.E.24 449, 450 ‘

(2005).

Notably, Applicant fails to identify by name the person who allegedly forms the basis of
his conflict of interest allegation.

E. Generally

Applicant can satisfy neither requirement of the Strickland test by way of any of his
allegations. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, Respondent
respectfully requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279
S.C. 264,305 S.E.2d 247 (1983).

IV,

Applicant proposes as an independent ground that Coumsel Irvin was potentially
ineffective because he was battling cancer throughout the course of his representation and did not
inform the Court of as much on the record. Whether Applicant wishes to argue Counsel Irvin’s
illness as the underlying cause of the deficiencies alleged is within his prerogative, but the fact
that his attorney was deathly ill does not, in and of itself, constitute an independent ground for
relief cognizable under the Uniform Post-Conviction Procedure Act. Accordingly, Applicant’s
allegation that Counsel Irvin was ineffective due to cancer shoutd be summarily dismissed.

V.
Applicant’s last allegation, that his plea was rendered involuntary by the Court’s failure

to advise him regarding supervised release, is without merit. “The imposition of a sentence may
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have a number of collateral consequences, and a plea of guilty is not rendered involuntary in a
constitutional sense if the defendant is not informed of the collateral consequences,” Williams v.

State, 378 8.C. 511, 514-15, 662 S.E.2d 615, 617 (Ct. App. 2008); see also Brown v, State, 306

S.C. 381, 382-83, 412 S.E.2d 399, 400 (1991). Thus, a defendant need not be advised of all
collateral consequences of his or her plea in order for the plea to withstand constitutional
scrutiny, [d.

A consequence that the defendant must be informed of is one which impacts the sentence
imposed on the defendant, and as such, is a direct consequence. See State v. Armstrong, 263
S.C. 594, 598, 211 S.E.2d 889, 891 (1975) (stating the defendant must be apprised of the direct
consequences, which are the direct and immediate results, of his guilty plea). “The distinction
between ‘direct’ and ‘collateral’ consequences of a plea, while sometimes shaded in the relevant

decisions, turns on whether the result represents a definite, immediate, and largely automatic

effect on the range of the defendant’s punishment.” Cuthrell v. Dir.. Patuxent Inst., 475 F.2d'

1364, 1365-66 (4th Cir. 1973).

Parole cligibility is a collateral consequence, and a defendant need not be specifically
advised of it before entering a guilty plea. Smith v, State, 329 5.C. 280, 283, 494 S.E.2d 626,
628 (1997). As such, Applicant’s claim that his guilty plea was rendered involuntary by the
Court’s failure to discuss parole eligibility with him is without merit as a matter of law and

should be summarily dismissed.

VI,
Applicant must specify any claims he intends to raise at the PCR evidentiary hearing.
Any claims not specifically laid out in this PCR application or in amendments will be opposed by

the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code
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of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),

SCRCP; Mangal v. State, 421 S.C. 85, 805 S.E.2d 568 (2017). All claims should be made well

in advance of the evidentiary hearing. Because Applicant has been appointed an attorney, the
attorney, and not Applicant, is the only individual authorized to file amendments to this
application. See Rule 11, SCRCP. Pro se filings will not be considered at the PCR hearing.
Respondent reserves the right to request that aﬁy amendments withheld until the last minute be
stricken because of undue prejudice to Respondent. See Rule 15(a), SCRCP.

Pursuant to § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
formal discovery processes to issue subpoenas or othem;ise obtain discovery materials unless
granted leave from the Court upon a showing of good cause. Furthermore, Respondent requests
that all potential exhibits and materials used to produce potential expert witness testimony be
sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to
request a continuance and oppose witness testimony and exhibits that are withheld until the last
minute resulting in undue prejudice to Respondent.

VII,

Respondent denies each allegation not expressly admitted, qualified, or explained.

{Conclusion and signature an following page]
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VIIL.

WHEREFORE, Respondent respectfully requests that this Court grant its partial motions
to dismiss, set forth in Sections IV and V, above, and thereafter convene an evidentiary hearing
on the allegations of ineffective assistance of counsel.

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attormmey General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JOHNNY ELLIS JAMES JR.
Assistant Attorney General

,‘. j 3
P.O. Box 11549

Columbia, S.C. 29211
(3/ / , 2018

Page 12 of 12

59



60

STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
)
) 2017-CP-26-7756
CLIFFORD W, POWELL, JR,, #372293, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
) =
p = = ~
STATE OF SOUTH CAROLINA, ) %crg o 2 G
_ ) an% B %
Respondent. ) <= Ty <
) gc:,‘.'.' 2 L
e . 2
-:-:18‘1:" = x
L I am an employee of the Respondent in the above-captioned action. ctga"”_ =
2

Regular communication by e-mail exists throughout the State of South Carolina and that
this is a proper circumstance of service by mail

I have this day served a copy of the Return and Partial Motion to Dismiss on the
above-captioned matter on the following person by e-mail

Steven W. Fowler, Esquire
Fowler Law Firm

730 Main Street, Unit 237
North Myrtle Beach, SC 29582

DATED this 1* day of March, 2018.

\N\HMM\CM N

Mallory Morris, Assistant
For Respondent




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY

CLIFFORD W.

Applicant,
Vs.
STATE OF SOUTH CAROLINA,

Respondent.

POWELL, Jr.,

) 2017-CP-26-7756

Transcript of Record

)
)
)
)
)
) OCTOBER 9, 2019
)
)
)
)

BEVFORE:
Honorable William H. Seals

Horry County Courthouse
Conway, South Carolina

APPEARANCES:

Steven W. Fowler, Esquire
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THE COURT: All right. I'm ready when you are.

MR. JAMES: If it may please the Court. Your Honor, this
is the matter of Clifford Wayne Powell versus the State of
South Carolina, docket number 2017-CP-26-07756. Mr. Powell
is present here in the courtroom today and is represented by
Mr. Steven Fowler, Esquire. Mr. Powell was indicted at the
September 2014 term of the Horry County Grand Jury for murder.
He was additionally indicted at that term for attempted
murder, unlawful possession of a firearm by a person convicted
of a violent offense. He was additionally indicted at the
October 2014 term of an additional count of attempted murder,
and at the January 2015 term for possession of a weapon during
the commission of a violent crime. All of those indictments,
not withstanding the first murder indictment, were dismissed
nolle prosequi as part of his plea. He was represented on
those charges by James Irvin, Esquire and Jonny D. McCoy,
Esquire. Mr. McCoy is present here in the courtroom today,
and unfortunately Mr. James Irvin passed away on October 22nd,
2017. That case was prosecuted by Nancy Livesay and Chris
Helms of the 15th Circuit Solicitor's Office. On April 2016,
I'm sorry, April 26th, 2017, applicant plead guilty of the
lesser included offense of voluntary manslaughter. On the
recommendation by the state of no more than 25 years, the
Honorable Larry B. Hyman, Junior sentenced him to imprisonment

for a term of 25 years. The applicant did not appeal his plea
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or his sentence. Your Honor, the state's understanding of the
allegations that we are going forward on today are as they are
set forth in the original application and restated in the
state's return to that application. I believe there is
roughly ten, give or take, allegations that we'll be
proceeding on today. With that set forth, I will give the
floor over to Mr. Fowler to proceed with his case.

THE COURT: All right. Yes, sir.

MR. FOWLER: Your Honor, I'd like to call Clifford Wayne
Powell, Junior to the stand, please.

THE COURT: All right.

CLIFFORD WAYNE POWELL, JUNIOR, HAVING BEEN

FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

THE CLERK: Please have a seat and state your name for
the Court.

MR. POWELL: Yes, ma'am. My name is Clifford Wayne
Powell, Junior.

THE COURT: Yes, sir.

MR. FOWLER: Thank you, Your Honor.

DIRECT EXAMINATION OF MR. POWELL BY MR. FOWLER:

Q: Mr. Powell, you have filed an application for post-
conviction relief in this matter; is that correct?

A: Yes, sir.

Q: And I was looking at the date, apparently you signed it

on November 21st, 2017; is that correct?
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A: Yes, sir.

Q: And you plead in April of 2017; is that correct?

A: Yes, sir.

Q: All right. So, that's approximately six months after you

plead, you filed this PCR; is that correct?

A: Yes, sir.
Q: Now, we'll get to some specifics with the pleasure of the
Court in a minute. But tell me, why did you -- to me that's a

relatively short period of time from April to November. Why
did you file a PCR application so quickly after your April
17th plea?

Ac: I had been reviewing some of the evidence that I had
carried with me from county jail after I plead guilty. I
noticed things in the discovery that were very important and

had never been basically investigated. And ---

Q: Okay. Let me stop you right there.

A: Yes, sir.

Q: And I might piece mill your testimony from time to time.
A: Yes, sir.

Q: What things specifically did you notice that caused you

concern?

A: Things concerning my mental health, basically, mainly my

mental health things. And not only that, I began responding
to a Doctor Harold C. Morgan, Medical Doctor. He's a

psychiatrist. Jim Irvin had had Doctor Irvin come interview
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me on January 10th, 2015 while I was still in pretrial
detention here in Conway. Doctor Morgan and I met for two
hours in a private room. He left me a Multiphasic Minnesota
Test with about 500 personality questions that I filled out

and mailed to him.

Q: And when was that specifically?
Ac: That was January 10th, 2015, pretrial.
Q: So that could have easily been provided. Did you provide

that to Mr. Irvin or how did Mr. Irvin get that document?

Ac: Mr. Irvin -- I made payments to Mr. Irvin to personally
hire a psychiatrist to basically check my mental health status
and if I had any mental health issues to help build a defense.
Mr. Irvin then contacted Harold C. Morgan, who he had worked
with in previous cases or worked with before. Harold Morgan
then came from Atlanta, Georgia and visited me. He basically
interviewed me for two hours and then after that him and
Counsel Irvin both went to lunch and from that point, I didn't
know anything else. All throughout Irvin's representation of
me I requested numerous times results from Doctor Morgan, what
did Doctor Morgan say? Do I have issues? Why am I feeling
this way a lot of times or that way? I was told consistently
you're fine, nothing's wrong with you. Doctor Morgan said
you're fine, there's no mental health issues with you
whatsoever. So, once I had plead guilty on April 26th, 2017 I

had an officer at SCDC, South Carolina Department of
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Corrections, who basically got the information for Doctor

Morgan in Atlanta. I began corresponding with Doctor Morgan.
Q: And what year and month was this again?
Ac: This was October 2017.

Okay. So that was after your plea in April of '17.

> 0

Yes, sir.

Q: Okay. Go ahead.

A Okay. So I began writing him and I mentioned who I was
and if he had any information, and I basically expressed what
Counsel Irvin had been telling me for two years plus that I
had no mental health issues. So, I received a letter back
from Doctor Morgan around, I think it was October 17th, 2017.
And he stated in his letter that he did remember who I was and
that he had told Jim Irvin, Counsel Irvin, that I did have

significant mental health issues that would be helpful in a

defense. He stated to me that Jim Irvin —---
Q: When did he tell him that?
A: He had told him —---

MR. JAMES: Objection: hearsay.
THE COURT: Sustained.

BY MR. FOWLER:

Q: Go ahead.
A: Okay.
Q: Without the hearsay element of it. I mean, your

discussion —-- Doctor Morgan is in the courtroom today,
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correct?

A: Yes, sir.

Q: Okay. What did you and Doctor Morgan talk about?

Ac: We talked about -- sir?

Q: Your conversation between you and Mr. Morgan, who is here

today. Tell us a little bit about what your conversations
were with him only.
Ac: Okay. With him only, which I have exhibits for the
Court. We basically discussed my mental health issues that he
did notify her (sic) from the day of us meeting that I had
significant mental health issues. He said in the letters,
through the corresponding letters over two years, that Counsel
Irvin never paid him the fees, which I had given Counsel Irvin
to pay Doctor Morgan. And —---

MR. JAMES: I -- strike that, Your Honor.

THE COURT: Go ahead.

BY MR. FOWLER:

A: Yes, sir. And that Counsel Irvin never contacted him in
any way regarding me.

Q: All right. So, basically, based on your testimony here
over the last few minutes, you're saying that after April 17th
you received some information that you feel warrants a PCR; 1is
that correct?

A Yes, sir. That's correct.

Q: Now, you've been in contact with Doctor Morgan fairly
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regularly over the last several years, correct?

A: Yes.
Q: And you asked us to have him appear in court?
A: Yes, sir.

Q: And he's here today, correct?
A Yes, sir.

Q: Okay. And you and I've met about this a few -- we've
talked several times, correct?

A Yes, sir.

Q: And even this morning at 7:30 at the jail, you and I had
a fairly good conversation, correct?

A: Yes, sir.

Q: Okay. So, based on your testimony over the last several
minutes, you're saying that probably the main thing is your

mental health issues and how they relate to your PCR appeal,

correct?
A: Yes, sir.
Q: And also, how you —-- the reasoning behind the pleading in

April of 2017.

A: Yes, sir.

Q: But in your PCR application you list several reasons,
correct?

A Yes, sir. That's correct.

Q: All right. Let's take a look at what you filled out and

provided to the Court, and the ones that we need to go more in
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depth in we will. You indicated on question 10 (a) that you
were provided ineffective assistance of counsel for failure to

file notice of appeal.

A: Yes, sir.
Q: Tell me a little bit about that.
Ac: Okay. After the sentencing on April 26th, 2017 I was

taken from the Horry County Courthouse to the J. Reuben Long
Detention Center. Approximately four to five hours later
Counsel Irvin came with a Ronald Duncan who worked for him at
his law firm. They came, they called me down to the
attorney/client room. I spoke with Counsel Irvin and he began
to ask me things about my laptops and things that he had at
his office and what he wanted me to do with them. In turn, he
started discussing other things as far as his health wise. He
had notified me at that time that his biopsy was clean and at
first, I wasn't familiar with the scientific terminology. I
said, "Well what is a biopsy?" He said, "Well I've had cancer
and I've been going through successive chemo and radiation
therapy over the past year or so." And immediately I was -- I
was stunned because I thought as a client, I have the right to
know when my counsel has declining representation. He never
told me throughout the entire representation of me of almost
three years. So as soon as he told me that I felt as if he
could have been better at what he was doing if he was not

sick. So I asked him to file an appeal in front of Ronald
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Duncan. Counsel Irvin said, "There's no need to file an
appeal. You took a guilty plea and there's nothing an appeal
will do for you." And I still insisted on him to file the
appeal and he never carried through with my wishes.

MR. FOWLER: If I may address the Court briefly. Your
Honor, I was involved in an automobile accident in September
of '"17 and I still have some problems with my legs, so I may
rise and sit from time to time if that's okay?

THE COURT: Sure.

MR. FOWLER: Thank you, Your Honor. I appreciate that.

BY MR. FOWLER:

Q: So, you did indicate to him that you wanted to file a

notice of appeal, right?

A Yes, sir. That's correct.

Q: Now, let's -- based on your own personal knowledge, the
appeal —-- the plea was in April of 2017, correct?

A: That's correct.

Q: When did Mr. Irvin die?

A: Mr. Irvin died, I believe it was October 22nd, 2017,

approximately five months after the sentencing plea hearing.

Q: So, he died relatively soon after your plea.

A: That's correct.

Q: And based on your -- now, you're no expert, are you-?
A: No, sir. I'm not.

Q: But he could have had a condition possibly that had a
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declining health over time?

A Yes, sir. That's correct.
Q: Okay. So, you did tell him to file an appeal?
A: Yes, sir.

And he did not.

> 0

Correct.

Q: Okay. And why did you go to him only on that?

A Well, because Mr. McCoy was basically appointed just to -
- as a co-counsel by Judge John in case, from what I read in
the transcripts of the sentencing plea hearing, which I
received after the sentencing, months later. You provided
that to me. And it said -- Counsel McCoy said that he was
only appointed in case Jim Irvin could not be present for the
trial.

Q: Well, let's talk about that.

MR. FOWLER: Your Honor, I'd like for the Court to take
judicial notice of the transcript of record in the underlying
case on April 26th, 2017.

THE COURT: Yes, sir.

MR. FOWLER: No objection, correct?

MR. JAMES: No objection from the State, Your Honor.
That should be included in the Judge's packet.

BY MR. FOWLER:

Q: So, you're telling me that you -- that most of your, if

not all -- would you say you only communicated with Mr. Irvin
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on these matters or you mostly spoken contacted, spoke with

him on them?

Ac: One hundred percent Counsel Irvin.

Q: Okay.

A: Counsel McCoy was appointed late January by Judge John at
a hearing to appoint him as a -- I think it was a Rule 608

appointment of conflict attorney. And at the time I didn't
understand what that was until I started researching law. And
once he was appointed, he officially came on, I think it was
late February. And at the time he had his assistant, Allie
Argoe, assisting Counsel Irvin because he was in Brazil a

couple of times throughout late January, early February, until

March.

Q: Okay. And Mr. McCoy's here in the courtroom, correct?
A Yes, sir. He is.

Q: So, you're saying that even Mr. McCoy, by his own

admission in court, said that he was not your primary counsel,
correct?
Ac: That's correct. And the order by Judge John clearly
states that he was co-counsel, that Jim Irvin was the lead
counsel in my case.
Q: Okay. Well, let's ---

MR. FOWLER: May I approach liberally, Your Honor, if I
may?

THE COURT: (Affirmative response.)
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MR. FOWLER: Thank you.

BY MR. FOWLER:

Q: A moment ago I mentioned judicial notice of transcript of
record. Could you look at page 5 and read lines 5 through 107?
Ac: Yes, sir. Okay. Page 5, lines 5 through 10. The Court
addresses Mr. McCoy, and Mr. McCoy answers:

MR. MCCOY: Absolutely, Your Honor. And I was appointed
to this case in late February to ensure that if Mr. Irvin had
any difficulties with health issues that we'd have somebody
here just in case. So, as far as plea negotiations are
concerned, everything has been handled with Mr. Irvin.

Q: Okay. So even by his, Mr. McCoy's own admission, Mr.

Irvin was the one responsible for everything, correct?

A Yes, sir. That's correct.

Q: Is that your understanding from this transcript?

A: Yes, sir.

Q: Okay. Alright so we mentioned that you -- under 10 (a)
you mentioned that you wanted to file a notice of appeal. 1In

(b) you state ineffective assistance of counsel for failure to

present a competency and insanity defense. Tell me a little
about that.
A: Okay. Basically, after I began researching -- once I was

incarcerated at South Carolina Department of Corrections I
began researching law to try to understand things about my

case that I was never explained. So, I noticed once thing in
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the PCR Handbook from Charleston Law that there's something
titles as the M'Naghten Insanity Defense. And it went through
to, you know -- basically all of the counsel and officers of
the law would know what that is as far as mental health issues
concerning a defense strategy at trial or concerning a plea or
anything of that nature. So, when I started reviewing that, I
was never informed by Counsel Irvin of what a M'Naghten
defense was or what an insanity plea was, and it continued on
from there. From that research I continued on to discover
more things, especially with Doctor Morgan, that had never

been addressed to me and was never investigated.

Q: Now, has this been a problem all of your life?
A Yes, sir, from early childhood.
Q: Okay.

MR. FOWLER: If I may approach, Your Honor.

BY MR. FOWLER:

Q: You stated earlier that this has been a problem. Now,
I'm not entering this into evidence necessarily at this point,
but can you identify this document?

A: Yes. This is a Denver Developmental Screening Test and
results from the United Cerebral Palsy of Crawford, Venango,
and Clarion Counties in Meadville, Pennsylvania and it's dated
May 26th, 1985.

Q: Okay. So, this is a document that you say is relevant to

this case?
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Ac: Yes, sir. It would be of some significance.

Q: Is this something that was provided to counsel?

A: No, sir.

Q: Okay. Why was it not provided to -- well, let me -- when

did this document come into your possession?

Ac: This document came into my possession about one month ago
at the beginning of September.

Q: Okay. All right. And how did you get it?

Ac: I contacted my youngest brother, Jarred Knowdon, his
father Reverend Malcolm P. Knowdon (ph), III in Rock Hill,
South Carolina, who had been investigating some things of my
mother from the past. And he had done some research through a
clerk of court in that township in Pennsylvania and had
discovered that a specialist or somebody had testified in
court to mental health issues that I had at the age of four
years old. So ---

MR. JAMES: Your Honor, I must respectfully objection at
this time to any further testimony on the United Cerebral
Palsy document. I had a private conversation with Mr. Fowler
off the record indicating that the State would not necessarily
object to this testimony if the foundation for it could be
brought back around through the expert witness. My impression
was that the expert witness was going to rely upon it as part
of his testimony today. Upon consultation with that witness,

my understanding is that he did not see this document until
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this morning. So, Your Honor, there is nobody present here
today of which I am aware who can establish a foundation for
this document from the United Cerebral Palsy.

THE COURT: I agree.

MR. FOWLER: Okay. Thank you, Your Honor.

BY MR. FOWLER:

Q: So, you mentioned the competency and insanity defense.
So, you're saying that there was various things that happened
that you feel like, other than the M'Naghten test, that you

feel like was relevant.

A Yes, sir. That's correct.

Q: Such as?

Ac: Such as the investigation or ---

Q: As to -- let's stay on target here.

A: Okay.

Q: The competency and insanity defense. You're saying that
Mr. Irvin -- are you saying that Mr. Irvin's performance in

representing you was deficient as to those topics, competency
and insanity?

A: Yes, sir. That's correct.

Q: And you were discussing, you were talking about it; just
briefly, why do you feel like he did not do his job?

A: He never informed me of any defense whatsoever. There
was never any defense discussed. I didn't even know what this

was until after I was researching it at law in South Carolina
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Department of Corrections. I didn't even know —---
Q: So, and that goes to number (c) on your application. So,

you're saying that he did not give you any information on any
defenses that were available.

A: That's correct.

Q: Okay. Did you discuss with him any opportunity -- did
you have any opportunity to talk about defenses or your

interest in having a defense in this matter?

A: No, sir.

Q: Okay. Why not?

Ac: Basically, it was at the very end of everything it was
take a plea, take a plea, take a plea. It was never as if I

had any option of any defense, no defense strategy. Nothing
was ever discussed with me, ever, about any kind of defense to
go to trial or a defense for a plea or anything of that
nature.

Q: Okay. So, not only did he not -- just to conclude on
this section, not only did he fail, in your opinion, he failed
to present a competency and insanity defense, correct?

A: Yes, sir.

Q: And also, he failed to advise and assert any defenses.
He, he, he did not provide you any defenses available,
correct?

A: Yes, sir.

Q: Okay. Very good. You mentioned here that he failed to
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adequately investigate and prepare for trial, in section (d)
on your number 10. Tell me a little bit about that. Why do
you feel like he failed to investigate and prepare for trial?
A: Okay. He never investigated the claims, and let me, let
me Jjust say adequately investigated. He was given discovery
documents, my evidence, around August 2014 by Assistant
Solicitor Donna Elder. Immediately after he received those,
he brought those to me at the J. Reuben Long Detention Center
and he told me to review them as well as him and Sharde
Crawford, at the time his assistant attorney, was going to be
reviewing the documents together. I received those documents;
I went through it and it was basically, you know, what a basic
discovery consists of: detective notes, different things of
that nature. One thing that it did not have and I did not get
until the -- almost the second or third year of my pretrial
detention was the detective interviews, which were on an audio
file that the solicitor's office was having a problem
transferring over. In one of the documents that clearly
states, by who was my wife at the time, she is in the
courtroom, my ex-wife. She states to the detective in her
Horry County Police Department detective interview, her first
statement was, "My ex-husband is bi-polar and has mental
issues." She goes on from there to give ---

Q: And this is documentation that was provided to Mr. Irvin?

A: Yes, sir, numerous times through numerous requests for
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discovery evidence through the solicitor's office here in
Horry County.

Q: Okay. Now, Mr. Irvin after -- and I don't want to get
too far off target here. But Mr. Irvin, did he ever provide
you the full discovery on this case?

A: I was, I was provided full discovery a few days before, I
think it was maybe two or three days before we went to the
sentencing plea hearing. Counsel McCoy had even addressed
that to the Court of the outstanding numerous Brady violations
that was, was into the case concerning that evidence.

Q: Okay. Now, did he provide you additional evidence after
you plead in April?

A: No. Nothing was given to me except Counsel McCoy his
office had sent my brother, who is in the courtroom, had sent
him a external flash drive with the entire discovery documents
on it that was given to him by either Counsel Irvin or the
solicitor's office.

Q: Okay. And that was, that was after your plea, right?

A: Yes, sir. That was around mid-July 2017. It was
provided to my brother. I had directed Counsel McCoy's office
to relinquish whatever documents he was allowed to to my
family member.

Q: Okay. Now, we have kind of a mix here. Your application
goes over several, but there's an underlying theme of your

mental health; is that correct?
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Ac: That's correct. Yes, sir.

Q: Okay. Now, Mr. Morgan is still here in the courtroom,
correct?

A: Yes, sir.

Q: All right. And you corresponded with him fairly

frequently, right?
A Yes, sir. Numerous times.
Q: Okay. Can you —-- this is a document that you provided to

me, correct?

A: Yes, sir. This document ---

Q: And let me, let me just --

A: I'm sorry.

Q: That's fine. That's fine. What is it?

A: This is an e-mail from Doctor Morgan to Counsel James T.

Irvin, Junior also known as Jim Irvin.
Q: Okay. Did you receive this in your e-mail?
A: No. I received this, Doctor Morgan had printed this up

and mailed this to me while I was at Kirkland Correctional

Facility.

Q: But it's in the form of an e-mail, correct?

Ac: That's correct. Yes, sir.

Q: Who is the e-mail -- it says at the top Harold, Clifford

Powell and then it says Harold Morgan. So, how is that
document transported or transmitted?

A: Okay. Doctor Morgan had sent this to Jim Irvin with my
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name, Clifford Powell, as the subject and it basically goes --

would you like me ---

Q: Well, let's just hold on a second. Generally, what does
it say?
Ac: It tells me from what Doctor Morgan did was he notified

Jim Irvin again on March 28th, 2015 of my mental health
issues. And not only does he notify Jim Irvin of my mental
health issues, he also suggests to him about a guilty but

mentally 111 plea ---

Q: Okay.

Ac: --—- would be appropriate.

Q: All right. So that is correspondence addressed to you,
correct?

A Yes, sir. And one other thing ---

Q: Hold on a second.

A: I'm sorry.

Q: That's kept in the ordinary course of business at your

files, right?
A: Yes, sir.
MR. FOWLER: Your Honor, at this time ---

BY MR. FOWLER:

Q: And Mr. Morgan is still here in the courtroom, right? Is
that correct?
A: Yes, sir.

Q: Okay.
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MR. FOWLER: So, at this time I'd like to enter this into
evidence as Exhibit 1 or A, Your Honor.

THE COURT: Any objections from the state?

MR. JAMES: No objection from the state, but I would like
to hear just a little bit more foundation from Doctor Morgan
when he takes the stand to establish that he did in fact send
that e-mail

MR. FOWLER: Okay. All right. 1I'll approach the clerk
and enter this or have the Court enter it as A or 1.

(PLAINTIFF'S EXHIBIT 1 IS
ADMITTED INTO EVIDENCE.)

BY MR. FOWLER:

Q: All right. This has now been identified as Exhibit 1 and
Doctor Morgan is here, and he can talk about it as well. Can
you read this to the Court starting -- and we've identified it
as —-- who's it from again?

A: It's from Doctor Harold C. Morgan.

Q: To you, correct?

A: This is to Jim Irvin.

Q: Oh.

A: This was an e-mail to Jim Irvin.

Q: Okay. Can you read from Jim to best regards at the end,
please?

A: Yes, sir. "Jim, it will come as no surprise to you that

your client has lots of problems. He is sensitive and tends
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to be volatile and acts impulsively. His excessive drinking
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makes all of these qualities more extreme. I have not seen

any of the investigative material yet, so don't know what the

police and prosecution are saying about his behavior. If it

comes to a plea, guilty but mentally ill may be appropriate.

Please send me the investigative material when it is

available. Best regards, Harold Morgan, 3/28/15."

Q: Okay. So, that basically, in March of 2015, shows that

Doctor Morgan raised some concerns, right?

A: Yes, sir.

Q: And he also stated that if there was a plea, that there

needed to be some kind of caveat to it or a qualifier; is that

correct?
A: Yes, sir.
Q: Okay. And that did not happen?
A No, sir. It didn't.
Q: Okay.
MR. FOWLER: I'd like to submit this to the Court. If I

might have just a moment, Your Honor.
THE COURT: Yes, sir.
MR. FOWLER: If I may approach, Your Honor.
THE COURT: Yes.

BY MR. FOWLER:

Q: Now, Doctor Morgan and you —-- you and Doctor Morgan

continued to correspond after your plea; is that correct?
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Ac: That is correct.

Q: How did you correspond with him?

Ac: I corresponded by letters.

Q: Okay. Did he write you back?

A Yes, sir. He did.

Q: Okay. Can you identify without reading it, just identify

what this is, this document?
Ac: Okay. This is a letter from Doctor Harold C. Morgan

dated October 16, 2017 to me, Clifford Powell.

Q: So, it was addressed to you, correct?

A: That's correct.

Q: From Doctor Morgan.

A: Yes, sir.

Q: Okay. And you'd had a long-standing professional

relationship with Doctor Morgan, correct?

A: Well, we had a brief relationship for the day while he
met with me and then I lost contact with him over my pre-trial
detention. Then once I was incarcerated I researched to find
his address through numerous times different addresses and I
finally was able to reach him at a Folly Beach address, I
believe it was, and we began communicating there. And I sent
him a letter, I think it was early October and this was the
first response back including that e-mail which you just
turned over to the Court as Exhibit 1 was in this.

Q: But you, you --- what I mean long-standing is you spoke
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with him several years ago and then followed up after your
plea, correct?

Ac: Yes, sir. That's correct. I'm sorry.

Q: And what is this document, without reading it
specifically. What does this go over?

Ac: This is a letter from Doctor Morgan. Basically, this is
the letter that opened me up to research for my post-
conviction relief and had me start researching issues. This
is the letter that opened the can of worms, basically.

MR. FOWLER: Your Honor, at this time I'd like to enter
into evidence this October 16th, 2017 letter form Doctor
Morgan to Mr. Powell and Doctor Morgan remains 1in the
courtroom.

THE COURT: Any objections?

MR. JAMES: I apologize. Mr. Fowler, may I see that
letter one more time?

MR. FOWLER: Sure.

MR. POWELL: Your Honor ---

MR. FOWLER: No, no.

MR. POWELL: Oh, I'm sorry.

MR. FOWLER: Your Honor, I'd like to withdraw that, Your
Honor.

BY MR. FOWLER:

Q: But just one more time for clarification, what was this

letter about?
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Ac: This letter was basically to notify me of Doctor Harold
Morgan contacting Jim Irvin and letting him know that my
mental health issues -- and that Doctor Morgan wanted to be in
the loop for my defense. And from what Doctor Morgan had told
me in this letter ---

MR. JAMES: Objection: hearsay.

THE COURT: Sustained.

MR. FOWLER: All right.

BY MR. FOWLER:

Q: But I guess my question was by October of 2017 Mr. Irvin
had died; is that correct?

Ac: No. He died five days after I received this letter.

Q: Really? Okay.

A Yes, sir.

Q: All right. You mentioned in your application in section
(e) ineffective assistance of counsel for your failure to
challenge statements presented by the state's witness at

sentencing. Tell me a little bit about that.

A: Can you repeat that one more time. I'm sorry.

Q: Yes. On (e), just to show you this to refresh your
memory.

A: Okay. Okay. Okay. As far as that, it's in the
transcripts which have been provided to the Court. There was
a witness, her name was Earline E. Gee. She began to

basically provide I guess her testimony in the sentencing
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phase of the guilty plea. She began to tell how she knew me,
how she knew Charles Royal, the victim, and she stated things
that were not in any of the discovery that had been provided
to us up to that point of my ex-employee, room —---

Q: When you say up that point, what month?

Ac: That was April 26th, 2017.

Q: Okay.

Ac: And the terminology she used was very racist, trying to
insinuate that I committed a hate crime. Which there was
nowhere in any of the evidence that any detective, solicitor,
or anybody had stated throughout the discovery evidence that
had any information whatsoever that pointed me to be a racist

person or commit any type of hate crime whatsoever.

Q: Okay.
Ac: And she used very racist terminology.
Q: Was it just -- was that written, or in a statement, or

how was 1it?

A: What she had stated is that she was at her business on

Ocean Boulevard —---

Q: Let me, let me rephrase the question.

A: Okay.

Q: Was it a statement that she gave to the police or to law
enforcement?

A: She gave it to the Court.

Q: Okay. When?
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Ac: At the sentencing hearing.

Q: Okay. All right. So, you had an issue with that,
correct?

A: Correct.

Q: Okay. And just explain that one more time briefly or

continue on.

Ac: Okay. She had stated that my roommate had come down to
get food from her restaurant and was bragging that I had, I
had killed somebody. It's all in the transcripts there. She
states that my roommate told her that I ---

Q: So, whatever she said in the transcript is ---

Ac: Yes, sir. Which if you would allow me, I could read it

to the Court for the record if that's feasible.

Q: Sure. Do you know which page it's on?
A: Yes, sir. 1It's highlighted if you grab my packet right
there. It's under the -- it's in the manilla envelope, the

one that you sent me a few months back.
Q: Okay.
A: That's correct. Yes, sir.

MR. JAMES: To guide everybody along efficiently my
understanding is Ms. Gee addresses the Court on pages 22
through 24 of the transcript.

MR. FOWLER: If T may have a moment, Your Honor.

THE COURT: Sure.

BY MR. FOWLER:
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Q: The Court took judicial notice of this transcript
earlier.

A: Yes, sir.

Q: I'm not asking you read everything but -- this is my

copy, although you stated you had a copy in your notes. Was

there a particular area or line?

Ac: Yes. It starts on page 23, verses 3 and am I allowed to
Q: Where would you read to?
A: I would read down to 8 and then I'd like to just read a

few sentences of this.
Q: Okay.
A: What would you suggest?

Q: Read from 12 to 24.

Ac: Okay. Okay. You said 12 to 247
Q: Yes.
Ac: The Court addresses Ms. Gee. She says, "I'm sorry. His

roommate Robert", which is Robert Orr (ph), "said that CJ left
the room and he said that he was going to kill him a nigger.
And CJ -- and said he came back later, and he was covered in
blood. He went and took a shower, he changed clothes, and
then he went out." So, that's, that's what she said and
there's nowhere in any evidence through the two detective
interviews of Robert Orr (ph), who was my roommate, or in his

written statement to the Horry County Police Department he
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never states that at all.

Q: And so the racial epitaph was her words not yours.
A Her words, not mine.
Q: And you're saying that that was entered in at your plea

on April 2017; and are you saying that that is incorrect?

Ac: That is incorrect.

Q: Did Mr. Irvin ever bring that to your attention?

A: No, sir.

Q: Did you ever go over that with Mr. Irvin before April of

-— your plea date in April of 20177

A: No, sir. It was never in any of the discovery evidence
what she had stated at that time.

Q: Do you think that might have had some kind of impact on
your sentencing?

Ac: It quite possibly could have with all of the things that
are happening in society for the past five years. I do
believe so.

Q: Now, you mention in 10 (f) ineffective assistance of
counsel by dual representation. What did you mean by that?
A: Okay. And I don't have the exact date, November of 2014,
Counsel Irvin represented Tom Davis, my landlord, at a
magistrate's hearing in front of Judge Chris Arakas at the
magistrate courthouse in Myrtle Beach, South Carolina on ---
Q: And how do, how do you know that?

A: I found out from my mother and then I found out from Tom
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Davis himself.

Q: And that would be public record, correct?
A: That's correct.
Q: Also, I wanted to let you know that Tom Davis was a

witness for the prosecutor. He had collected evidence and
turned said evidence over to the detectives and the Myrtle
Beach Police Department.

Q: So, you're referring to Tom Davis when you're talking
about dual representation?

Ac: That's correct.

Q: And just to refresh my memory, Tom Davis was a co-
defendant of yours?

Ac: No. He was my grandmother's sister's husband.

Q: Okay. So, grandmother's sister's husband. So, how does
that relate to your case that you plead to in April of 20177
A: Okay. Mr. Davis gave a detective interview, he gave
evidence to Horry County Police, and he turned over evidence
to the Myrtle Beach Police Department that was used in my
case. He was going to be called and listed as a witness for
the prosecution. At that time, Mr. Irvin represented, without
my permission, represented Tom Davis in a magistrate's hearing
with -- it was my ex-wife, who is in the courtroom,
represented with her at that hearing for Mr. Davis in an
eviction notice towards me and my mother. And that was

clearly —---
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Q: Did he ever -- did Mr. Irvin ever provide you any kind of

e-mails stating that he represented Tom Davis?

A: No, sir. No letter, no e-mail, nothing.

Q: Okay. So, why do you -- do you feel like that's a
conflict?

Ac: I do feel that that is a conflict.

Q: Do you think -- why do you think that is a conflict?
Ac: Because he has a right to me as his paying client to

represent me in all aspect. No matter who it is, he doesn't
have the right to represent them in another fashion,
especially when they're going to be used to testify against me
if we were to go to trial for the prosecution.

Q: Now, was the -- what type of matter did he represent Tom

Davis in again?

Ac: It was a magistrate's eviction hearing.

Q: Okay. So, it was, so it was a business matter, correct?
Ac: That i1s correct.

Q: So, but still, you still feel like there was a conflict,
correct?

A: Yes, sir.

Q: Did you ever think about taking it to the State Bar or

discussing it that way?
Ac: Not at the time. I didn't even know what the State Bar
was until I started researching. I knew little of anything of

law until I was incarcerated.
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Q: You mention in 10 (g) -- okay. Anything else about the
dual representation that concerning?

Ac: No. Just the fact that he was there with the state's
star witness and another state's prosecutor's witness
testifying or representing him against me and then that's
pretty much after that it goes from there. Nothing else.
Yes, sir.

Q: In 10 (g) you mention ineffective assistance of counsel
for failure to move for suppression of evidence. What

evidence are you referring to in terms of suppression?

Ac: Okay. And this one 1is kind of extenuating.
Q: And I would just ask that you be as precise as —---
A: Okay. I understand. Okay. Robert David Orr (ph) made

two detective interviews and he made one Horry County Police
Department voluntary statement. If the notes were compared
from the two detective interviews in the Horry County Police
Department voluntary statement, all three of those are
inconsistent with each other. There times are off, there's
things that he stated and then he goes back and states other
things, there's a lot of things in there that could easily be
reviewed and looked at as though there could have been a
motion to suppress the evidence. And it's possible that it
could have been suppressed. There's other evidence as far as
the Horry County Police Department going to the residence with

a false dated search warrant to gain access through Robert
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David Orr (ph) and begin investigating with an incorrect dated
or false dated search warrant that was a month ahead of time
before the incident or before it was even issued.

MR. FOWLER: If I might have a moment, Your Honor. Your
Honor, may I approach?

THE COURT: You may.

BY MR. FOWLER:

Q: So, you talked about three different interviews and you

provided me with some information here ---

A: Yes, sir.

Q: -—— about this. Could you tell me a little bit about
this?

Ac: Okay. This is the detective interview on June 1lst, 2014.

The detective was Jeffrey Cauble; he's an Horry County Police
Department Detective. The witness giving the statement was
Ms. Angelina Gee (inaudible) Powell, at the time she was the
wife of me. We're now we're not married anymore obviously.

And basically, she gives her entire testimony to Detective

Cauble concerning me. And this was her first interview on
June 1lst.

Q: So, this is a -- how did you come into possession of this
document?

A: This document was transcribed word for word in times

aligning with external hard drive that Mr. McCoy provided to

my brother.
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Q: All right.

Ac: And they're also on the disk drive that were copied from
that external hard drive that were given to you by my brother.
Q: So, this was something that was provided by Mr. McCoy to
you; 1is that correct?

A: This was provided by Mr. McCoy to me after sentencing,
post-sentencing. This -- I never had a chance to review her
second detective interview by McCoy, I mean by Counsel Irvin.
But Jonny McCoy did come out with Allie Argoe two days before
the sentencing hearing and she had brought everything, but at
that time we had went over a lot of details in the case.

Q: And how is this relevant to today's action for PCR?

Ac: This is relevant due to the fact that Ms. (inaudible)
Powell basically states to the detective numerous times

throughout our marriage mental health issues that I had had --

Q: Wait. Okay.
A: I'm sorry.

MR. JAMES: I must respectfully object to hearsay at this
point and lack of foundation.

THE COURT: Sustained.

MR. JAMES: If he wants to bring in the original
statements, the recorded statements, I don't think I can
object to that. That would be something his attorneys relied

upon, but the transcription I, I don't have the statements
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here to compare them against to judge their accuracy.
MR. FOWLER: Okay. All right.

BY MR. FOWLER:

Q: Well, we'll just discuss these briefly without entering
them into evidence.

A: I do have -- listen to me, okay. Because that's
important that I get that into evidence.

Q: Okay. But we've discussed interview one, correct? Now,

just briefly without reading it verbatim, you said there was a

second interview. Is that the June 5th, 2014 interview?

A: Yes, sir.

Q: And who was that with?

A: That's Thomas W. Davis, Senior.

Q: Okay. And who is it with?

Ac: It's with Detective Jeffrey Cauble.

Q: Okay. And you're saying that there's an issue with this
as well?

A: That's correct.

Q: What is he issue with that in your recollection?

A: He states throughout on the recorded detective interview

that I have numerous mental health issues from childhood up to
my adult until the crime. And he states that, you know, in
his opinion ---

Q: And don't get into hearsay here.

A: Okay. Okay.
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Q: But you're just saying that he provides, generally, he
provides —---

Ac: A background detail of my mental health issues that he's
Seen raising me.

Q: Okay. Very good. And then there was this third one and

I'm not asking to enter it into evidence, but who was it with?

A: It was with Angelina Gee (inaudible) Powell, my wife at
the time.

Q: Okay.

A: To Detective Jeffrey Cauble.

Q: All right. And how is that relevant?

Ac: She states again four days after ---

Q: Just generally, I mean, you know, it's an interview with

her, correct?

Ac: Again, addressing my mental health issues.

Q: Okay. So, and these three documents that you discussed
in general to the Court, how, how do they relate to this

matter? You're saying that Irvin did not suppress these or --

A: No. Those were never, they were never investigated by
Counsel Irvin.

Q: Okay. How do you know that?

Ac: He never brought the issue to me about addressing the
mental health issues that I had.

Q: Okay. Did he ever provide anything -- what do you mean?
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Just briefly, what do you mean by that? That he never showed
you that he was objecting to these or had a problem with them
or how did that go?

Ac: I think those are mixed up with the suppression of
evidence. The main thing that I was bringing up that Counsel
Irvin should have filed a motion to suppress was that the
detective interviews of Robert Orr (ph), Robert Orr's (ph)
voluntary -- Horry County Police Department voluntary
statement. The, the search warrant, which was noted by his at
the time co-counsel Sharde Crawford, that was misdated and was
incorrect. And there's a little other minor things, but it's
all included there. But there was never a motion filed to
suppress any kind of evidence whatsocever because there was no

defense ever put up.

Q: And you feel like he should have done that before your
plea?

A: That's correct. Yes, sir.

Q: Okay. In 10 (h) you mention ineffective assistance of

counsel for advice concerning plea going to trial and

preserving the applicant's rights. What did you mean by that?

Ac: Well, basically, he -- okay. Will you read that one more
time?
Q: Sure. And I'll approach to refresh your memory. There's

a lot here so I can understand. Number (h) ineffective

assistance of counsel for advice concerning plea going to
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trial and preserving the applicant's rights.

Ac: Okay. There was never any -- as far as in finding out if
Counsel Irvin would have done his due diligence in
investigating Doctor Morgan's claims and investigating
witnesses, he would have had due diligence to basically
discover that I had significant mental health issues that
would have been helpful in a defense or with concerning a
plea. There was never any defense built around all of these
claims mainly concerning the mental health.

Q: Anything else about that that you feel in (h) that you
feel is relevant?

A: I feel that, you know, preserving my rights, my rights
weren't preserved as far as it goes for my mental health with
anything. As far as the advice, I do feel if Counsel Irvin
would have given some kind of due diligence in investigating
the witnesses, the detective, Doctor Morgan, that he would
have been able to build a defense around a mentally ill but
guilty or going to trial. It was never, it was never

suggested to me and I never found out until after a post-

conviction.

Q: Okay. Anything else about that that you feel is
relevant?

A: No, sir. That's pretty much all I can really touch on on
that.

Q: In 10 (i) you mentioned miscellaneous ineffective
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assistance of counsel and in your facts you mention -- in
number 10 (i) you mention miscellaneous ineffective assistance
of counsel and then in your factual background you talk about
Mr. Irvin's lung cancer and, you know, life threatening
illness and, you know, perhaps his performance was affected by
his illness. In your words, how do feel like someone in a
court of law in April and who died from a lingering illness

apparently, how do you think that his health impacted your

plea?

A: I feel that it impacted it severely.

Q: How so?

A: Failure to investigate, let me just be specific, when

Counsel Irvin told me that his biopsy was clean and he was
going through successive radiation and chemotherapy, radiation
and chemotherapy very much affects the body and the brain.
It's factual evidence that you tend to decline from these
things and can't function properly.

Q: Did you -- okay, when did he begin -- this is a 2014 case
that you plead to in April of 2017. 1In your eyes, did his
health deteriorate over that time since his initial
discussions, and I'm talking your own personal observations.
What happened to him health wise over that period of his
representation of you?

Ac: When I first met him, he was a healthy individual. He

was strong; he was, he was very adamant about everything. And
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over time his, his wvisits stopped, phone calls stopped, the
letters stopped, things started slowing down towards the end

of my pre-trial detention. And I saw him from a healthy 74-

year-old man into his 77 and he looked very sick. I mean, it
was bad.
Q: Well, now, did that -- I guess my question to you is this

-- and also, Jonny McCoy was appointed as counsel in this,

correct?

A Co-counsel. Yes, sir.

Q: Why was he appointed counsel in this matter?

Ac: Well, according to what I've researched, Rule 608 states

conflict of attorney has to do with indigent defendants. At
that time, I was not indigent. I still had three successful
businesses on Ocean Boulevard. But according to what I've
researched, besides that amended order by Judge John, is that
Mr. McCoy states for the record at the sentencing hearing on
April 26th, 2017 is that he was only appointed if Counsel
Irvin's health issues became a part at the trial and he was
going to be there for Counsel Irvin.

Q: Okay.

MR. FOWLER: Now, Your Honor, I'd like the Court to take
judicial notice of the -- signed by Judge John on 3/31/17, the
amended order appointing conflict attorney pursuant to the
608. I'd like you to take judicial notice of that.

THE COURT: Yes.
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MR. FOWLER: Do I need to hand this to the clerk or ---

THE COURT: If it's in the packet ---

MR. JAMES: No objection from the state, but it's not in
the packet, so I would respectfully request that it go ahead
and be entered in as an exhibit and the state has no objection
to that.

THE COURT: All right.

(PLAINTIFF'S EXHIBIT NUMBER 2
IS ADMITTED INTO EVIDENCE.)

MR. FOWLER: Under judicial notice. Thank you.

And the transcript, if I may address Mr. James. The
transcript is in the packet?

MR. JAMES: Absolutely. Yes.

MR. FOWLER: Okay. Very good. Thank you.

BY MR. FOWLER:

Q: All right. So, what we've got here is plaintiff's
exhibit number 2. Tell me what this is?
A: Okay. This is an amended order appointing conflict

attorney pursuant to Rule 608 by the Honorable Stephen H.
John, Chief Administrative Judge for the General Sessions 15th
Judicial Circuit.

Q: Okay. So, let's talk about your understanding of 608.
You had paid Irvin's law firm gquite a bit, hadn't you?

A Yes, sir. That is correct.

Q: How much did you pay him?
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Ac: We paid him $19,000 in cash. I signed over my 2012 Jeep

Patriot which he sold for $7,500 cash, so $26,500.

Q: And you can verify that through ---
Ac: Through my brother who is in here, who was basically
helping maintain my stores. Counsel Irvin had also collected

from my brother, who is in the courtroom, at his business
location in Myrtle Beach, collected numerous payments form my
business.

Q: Okay.

MR. FOWLER: Your Honor, at this time I'd like to enter -
- I'd like to ask the Court to approve a judicial notice -- I
apologize, Your Honor, to take judicial notice of an order
signed by Judge Steven John on 1/4/17 appointing conflict
attorney.

THE COURT: I think I've already done that, I'm not sure,
but ---

MR. FOWLER: Well, we have two order from Judge John. 1In
talking with Attorney James, I don't know if this has been
entered into the packet or not.

MR. JAMES: It has not, Your Honor, and I informed him as
much. The state has no objection to it coming in.

MR. FOWLER: All right. It sounds like this is number 3.

(PLAINTIFF'S EXHIBIT NUMBER 3
IS ADMITTED INTO EVIDENCE.)

BY MR. FOWLER:
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Q: Okay. Mr. Powell, I want you to help me out here a
little bit.

A: Yes, sir.

Q: By judicial -- and they're backwards from the three to

two to two to three.

A: Yes, sir.

Q: We've got an order, Exhibit Number 3, signed by Judge
John on 1/4/17, clocked in in January of 2017. And then we've
got this other order signed by Judge John on March 31st, 2017
appointing conflict attorney pursuant to Rule 608. So, let's,
let's ask a simple question and then get to the larger one.

If 608 is the -- what's your understanding of Rule 6087

Ac: Rule 608 is to appoint a conflict attorney when a client
can no longer afford to retain his counsel or has fail beyond

indigent status as far as financial wise.

Q: Were you indigent at that time?
A: No, sir. I was not.
Q: Well, why did the Court appoint an attorney pursuant to

608 1if you were not indigent at that time?

MR. JAMES: Objection: calls for speculation.

THE COURT: Yeah. I think it's already been asked and
gone over with and answered a half a dozen times. I have an
idea as to what's going on.

MR. FOWLER: I apologize, Your Honor.

BY MR. FOWLER:
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Q: Well, Jjust in general, why was there two orders signed
three months apart by Judge John appointing counsel and
changing it from this to this?

Ac: I had wrote to Ms. Orrie West of the public defender's
office here in Horry County and I was confused because I was
under the impression that Counsel Irvin and Ronald Duncan --
it had been explained to me that they were the lead counsel,
that Jonny McCoy was going to be in the background. He was
the co-counsel. And I was confused because I was being told
one thing, but the order said something else. So, I wrote Ms.
West and she sent me a letter apologizing and then sent that
amended application or motion signed by Judge John.

Q: Okay. Anything else about your miscellaneous
ineffectiveness of counsel that you'd like to bring to the

Court's attention?

A No, sir. Not at this time.
Q: Okay. Under (j) you mention ineffective assistance of
counsel for failure to investigate witnesses. I think that

might have been gone over earlier, but are there any issues
that you did not go over earlier that you feel is relevant
here that needs to be brought to the Court's attention? I
think in your explanation it -- failed to contact and
investigate all alibi witnesses is one thing you mentioned in
(7). What do you mean by that?

A: This was, this was before I began researching my notes
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and getting better into it. An alibi witness was as far as,
you know, as kind of -- you know I put that together so -- can
you, can you ---

Q: Yeah. And I apologize.

A: I'm sorry. I could have just brought my packet up here
if T was allowed.

Q: It's okay. I'm referring to (j), 10 (j). You mentioned

ineffective assistance of counsel for failure to investigate

witnesses.

Ac: Okay. Mainly that was the -- I'm sorry.

Q: Anything that you haven't gone over previously in court.
A: Okay.

Q: And there's your facts based on -- in number 11 if you

that's different that what you stated earlier.

A: Yes. He had failed to investigate at the time, which was
Anthony Schnyder, who was with me at the time that the police
had come up there and began questioning me at the Gold Club
back in 2014. But the main cause of that claim was for
failure to investigate, which I've already told the Court;
Doctor Morgan, Angelina Powell, my now ex-wife, my
grandmother's sister's husband, detectives, police in the case
that had information that was effective in building a defense
for my mental health issues.

Q: All right. Anything else on that (j), 10 (3j), that you

feel needs to be brought to the Court's attention?
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A: Just, just, well the main thing was those detective
interviews. It wasn't allowed that we have the original flash

drive from Mr. McCoy.
Q: Got you. In 10 (k) the voluntariness of plea unrelated
to attorney error. What did you mean by that?
A: Okay. That was, that was on -- I had been doing some
research with Supreme Court cases. And I was not aware that
once I was sentenced, once my sentence was complete that I
would get out and have to do another two years supervised
release with the probation, parole, and pardon service. That
was never addressed to me. And in the transcripts of the
sentencing plea hearing it was never addressed that I would be
doing that, which I should have had a right to know what
immediate and long-lasting affects were going to be from that
guilty plea. Also, there was an error in the Court
administratively ordering my driver's license to be revoked.
They used a South Carolina Code that revoked my driver's
license, but the only -- the South Carolina Code specifically
stated that a driver's license is to be suspended or revoked
if a vehicle was used in the commission of the crime. There
was no vehicle used in that crime.
Q: Okay.

MR. FOWLER: Just a moment.

BY MR. FOWLER:

Q: We've gone over your application for 10 (k). Now, you
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did ---
MR. FOWLER: If I may approach.

BY MR. FOWLER:

Q: --—- you did write McCoy a letter; is that correct?
A: That's correct.
Q: Okay. And without getting too specific into it, what did

you discuss with him? You sent him a letter in March before

the plea; is that correct?

A: Yes, sir.
Q: And why did you reach out to Jonny McCoy?
Ac: Because I was worried about Counsel Irvin. Like you said

earlier, he had seen a decline in his health. And every time
I'd ask him, "my back's hurting me, I've got problems with my
back." He never would come forward and tell me what his real
underlying health issue was. And at the time, I grew up with
Jonny, we went to Myrtle Beach High School together. I knew
Jonny was a standup guy. I knew, you know, he was strong, he
was adamant, he had a very good reputation in the community as
a great attorney and I wanted him to be lead counsel. Once I
had been notified that he was co-counsel that's when I became
worried because Irvin had declined over my representation --
health and making decision concerning my case.

Q: Okay. And you stated in a letter that there was a
possible May 8th, 2017 trial upcoming; is that correct?

A: That's what I was informed by Counsel Irvin.
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Q: Okay. So, this is your letter, in your handwriting to

Jonny, correct?

A: That's correct.
Q: Jonny McCoy.
A: Yes, sir.

Q: And it's relevant in terms of how?
A Just stating my concerns over Irvin's ineffectiveness
throughout my representation, pretrial representation, and

requesting Mr. McCoy to be my lead counsel.

Q: Okay. Did he become your lead counsel?
A: No, sir. He never did.
Q: Okay.

MR. FOWLER: Your Honor, at this time I'd like to enter
this into evidence for Exhibit 4.
MR. JAMES: No objection, Your Honor.
THE COURT: All right.
(PLAINTIFF'S EXHIBIT NUMBER 4
IS ADMITTED INTO EVIDENCE.)

BY MR. FOWLER:

Q: All right. You had a fairly lengthy list of things that
you mentioned in your application, particularly in number 10.
Is there any other things that you feel like needs to be
brought to this Court's attention from your opinion and your
point of view?

A: Well, I, I only know as far as the detective interviews -
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Q: But you've gone over those at least on the stand,
correct, and your understanding of them, right?
Ac: On the stand?
Q: Right here.
A: I've tried the best that I could, but they weren't
allowed to go into detail unless they were heard and entered
into evidence. Which I would request that they do be entered
into evidence because it's important that the Court hears what
my ex-wife, at the time my wife, was stating to the detective
in two detective interviews. Also, her Horry County Police
Department voluntary statement that clearly states that I have
mental issues and her first statement and her last statement
saying that I was crazy —---
MR. FOWLER: If I may have a moment with Attorney James.
Your Honor, we ——-—

BY MR. FOWLER:

Q: You provided ---
MR. FOWLER: If I may approach, Your Honor.
THE COURT: Yes.

BY MR. FOWLER:

Q: You provided, through your agent, this disk; is that
correct?
A: That's correct.

Q: Okay. And what -- and earlier you stated that that disk
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has what on 1it?

Ac: That has all of my entire discovery on it up until April
26th, 2017.
Q: Okay. And you indicated that those witness -- we

discussed in general those three statements up here on the
witness stand.
A Yes, sir. The three detective interviews.
Q: Okay. And that's what you provided my office in regards
to this?
A: Correct. This was mailed from Counsel McCoy's office to
my brother who is in the courtroom, Christopher Parker. I
have the original letter that it came in, with the letter --
with the tracking number and everything. And this was given
by my brother to make copies of the disk to provide to you and
then it turned over to you.

MR. FOWLER: Your Honor, I'd like to ask that this be
stipulated into evidence at this time.

THE COURT: Any objection?

MR. JAMES: No objection from the state, Your Honor.

THE COURT: All right.

(PLAINTIFF'S EXHIBIT NUMBER 5
IS ADMITTED INTO EVIDENCE.)

MR. FOWLER: Now, this is an envelope with a disk in it

so I'm going to hand it to the clerk in the envelope that was

provided to me.
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MR. JAMES: And not to be a stickler, but just to be
clear on the record, it is a flash drive is my understanding.
MR. FOWLER: Right.

BY MR. FOWLER:

Q: All right. At this time, is there anything else about

your application that you feel like needs to be stated to the

Court?
A: As far as?
Q: As far as your case. I mean, is your -- we've discussed

everything that you mentioned to my understanding in your
application. Is there anything outside of this that you feel
like is relevant and needs to be brought to the Court's
attention? And as I approach, we went over from number 10
everything that you listed.
A: Yes, sir.
Q: Okay. So, 1s there anything outside of this that you
feel like needs to be brought to the Court's attention?
A: No, sir. Because Mr. James had identified and told me
that if was not brought up to prior to this it would be
objected to and not allowed.

MR. FOWLER: Your Honor, no further gquestions.

THE COURT: All right. Cross?

MR. JAMES: Before we proceed with cross, may I
respectfully request a 2-3-minute break to use the restroom?

THE COURT: All right. Sounds good.
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(COURT IN RECESS)
MR. JAMES: If it may please the Court.
THE COURT: Yes.

CROSS EXAMINATION OF MR. POWELL BY MR. JAMES:

Q: Mr. Powell, do you recall about how many times you met
with Mr. Irvin prior to your plea?
Ac: The entire pretrial detention?
Q: Over the course of his entire representation with you.
Prior to that guilty plea, do you recall roughly about how

many times you met with him in preparation?

A: Numerous times, it was at least once a month.

Q: Were you incarcerated prior to your plea or were you out
on bond?

A: I never, I was incarcerated.

Q: Okay.

A: For three years.

Q: So, at least once a month over the course of three years.

We're talking about dozens of meetings, correct?

A: Yes, sir.

Q: All right. And does that, does that count include the
number of times you met with Mr. McCoy?

Ac: I met with -- the first time I met with Mr. McCoy was at
my final bond hearing in January for about 7 to 10 minutes
before the hearing. Counsel Irvin then entered late from a

car accident he had had the night before. The second time
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that I had met with Counsel McCoy was two days before the
sentencing, and then the third time I met with Counsel McCoy
was at the sentencing hearing. Three times total.

Q: Did you ever meet with Mr. McCoy separate from Counsel
Irvin aside from that one-time Mr. Irvin was running late?
A: No, sir.

Q: And you indicated that you did receive what you believe
to be your discovery, correct?

A: Yes, sir.

Q: And you received a very full and complete copy of that
discovery additionally after your plea, correct?

A: Yes, sir.

Q: And said you also got all of your materials before your

plea, correct?

A: Materials, as 1in?

Q: The discovery materials.

A: From what the state had provided?

Q: Yes.

A: Yes, sir.

Q: And you've had time to review those materials?
Ac: Since after the hearing?

Q: Before your plea?

Ac: Somewhat. I never had copies of the detective

interviews. We were allowed those at J. Reuben Long Detention

Center.
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Q: Did Mr. Irvin or Mr. McCoy ever explain to you what the

contents of those interviews were?

A: No, sir.

Q: Did Mr. Irvin or Mr. McCoy ever play the recordings to
you?

Ac: No, sir. Mr. Irvin had Ronald Duncan play the interviews
for me.

Q: So, a member of their staff did play those interviews for
you?

A Yes, sir. Of Counsel Irvin's staff.

Q: Okay. Mr. Powell, today you have spoken primarily at

length about your mental health and the role that your mental
health, you believe, played in your role in this crime and

your culpability as to this crime; is that correct?

A: Correct.
Q: You also indicated failure to investigate alibi, and your
testimony on direct was not entirely clear to me. Is it your

position here today that your counsel should have established
a defense that you were not there and could not have done it?
A: No, sir.

Q: Okay. It is your position that your counsel should have
establish a defense somehow based upon your mental health?

A: Yes, sir.

Q: Okay. Do you understand what an alibi is?

A: Yes, sir. I do.
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Q: Okay. And that's why I had to ask that question.
Ac: Yes, sir. That was just the first time I had filled out

a post-conviction relief application and I had saw that and I

ran it all together. It should have been worded a little bit

better.
Q: Was this your first run in with law?
A As far as —---

MR. FOWLER: Objection, Your Honor, relevance. This case
is about the relationship with Mr. Irvin ---

MR. JAMES: I'm not trying ---

MR. FOWLER: --- and his representation.

MR. JAMES: I apologize. I'm not trying to impeach him
with any priors or anything like that. I'm just trying to
explore his experience with the criminal justice system and
his experience with the law.

MR. FOWLER: Once again, that's -- he might have had a
lengthy -- I don't know his rap sheet ---

THE COURT: And how it may be relevant.

MR. JAMES: He made some miscellaneous allegations of
ineffective assistance of counsel on the part of Mr. Irvin
based upon his observations that Mr. Irvin's health was
declining over the course of time and I was going to explore
the extent to which he would know or not know how that might
impact his effectiveness as an attorney.

MR. FOWLER: That's -- Your Honor, I'd still renew my
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objection. This is ---

THE COURT: I'm going to sustain your objection. I don't
think we need it anyway.

MR. JAMES: Thank you, Your Honor.

BY MR. JAMES:

Q: Did you tell Mr. Irvin your version of events of what

occurred on the day in question?

A: Yes, sir,

Q: Did you tell Mr. McCoy what happened?

A Yes, sir. I did.

Q: Did you tell him right away or did it take you some time

for you to open up to him?

Ac: It took some time.

Q: Okay. Did you open up to him before Mr. McCoy came
along?

A No, sir.

Q: Okay. So, it wasn't until after Mr. McCoy came into the

picture that you gave him a full recollection of what

occurred?

A: Correct.

Q: Mr. McCoy didn't join until late in the process, correct?
A: Correct.

Q: You indicated that Mr. Irvin never discussed any

potential defenses with you?

A: Correct.
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Q: Did you have any idea of what defense you wanted to

pursue or could try to pursue before you told him what

happened?
Ac: As in for myself?
Q: From your perspective, did you have any ideas of defenses

that you wanted your attorneys to pursue?

Ac: I knew that I had some mental health issues. I --
growing up my family telling me, my wife constantly putting it
in my face. I just knew that there was some things wrong with

me, but I was told by Counsel Irvin that nothing was wrong

with me. Doctor Irvin said I was fine. So, I really ---

Q: Was ---

A: I'm sorry. I'm sorry.

Q: You don't have to apologize. 1It's your day in court,
sir. Just, I'll try and guide us along as best I can.

A: Yes, sir.

Q: Did you hear from Mr. Irvin that your mental health was

fine before or after you told him what happened on the day in

question?

A: Before.

Q: Before?

A: Yes, sir. And I'd like to address, also after, when we
were —-- before we were going into that sentencing hearing, I

had refused twice to sign that guilty plea. And at that time

my mental health issues, that I know now that Doctor Morgan is
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helping me realize that I had, were kicking in. And there was
-— Counsel Irvin said I was fine and then brought up the fact
about he had knew of a client that his dog had told him to
kill his wife on a cruise and nothing happened with him. He
was found guilty and not insane or any mental health problems.
He had brought that up, but other than that it was before and
after when I brought it up again directly before I went into
the courtroom about my mental health issues.

Q: My apologizes if I'm misunderstanding you, but is it your
testimony today that you understood that even people with very

severe conditions could be found guilty?

A: Correct.

Q: Okay.

Ac: It's the culpability of their actions.

Q: Were you able to talk to your attorneys over the course

of your representation?
Ac: I was able to talk to Counsel Irvin quite often. I only

got to speak with Jonny three times.

Q: Did you understand that questions and comments they had
for you?

A: Somewhat. Not completely, but somewhat I understood.
Q: To the extent that you didn't understand things, was it

simply because you weren't familiar with the legal concepts
that they were trying to communicate?

A: Yes, sir.
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Q: Okay. And to clarify, because there are a number of
different issues that can be raised in the context of mental
health, is it your position today that you were not competent
to plead at the time of your guilty plea?

A: Yes, sir.

Q: Is it your position that you were legally insane at the
time that you committed the crime?

A: I wouldn't have directly knowledge of that until further
review with Doctor Morgan or another appointed psychiatrist.
I can't make that claim at this time.

Q: And so on the day of your plea, did you still understand
what Mr. Irvin and Mr. McCoy were trying to say to you?

Ac: As far as?

Q: In the general course of your conversations with them.
Did you understand the words that they were saying and ideas
that they were trying to communicate to you?

Ac: Honestly, I was really stressed out because it was once
again my day in court and I was terrified. And I, I didn't
understand why I was being rushed into -- what I felt was
being rushed into signing a guilty plea. There is numerous
questions and let me -- in that room, you know, I was directed
exactly what to say when I walked into that courtroom and what
not to do and what to do. And as far as that, I understood
some things but not all things I didn't understand.

Q: Who directed you to say and do things?
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Ac: Counsel Irvin and Co-counsel McCoy directed me to when I
entered the courtroom to not say anything, to not have any
kind of appearance on my face, to answer simple questions and
just be quiet and don't make any kind of facial expressions.
And they told me that my opening statement needed to be, "I'm
guilty for what I'm charged with here today." Which it
clearly states in the record of the court that I did exactly
what they said. And the victim's mother also notified -- said
that I sat there with a no expression on my face, which I did
exactly as co-counsel and lead counsel had directly me to do,

had advised me.

Q: You indicated that you felt rushed into the plea,
correct?

A: Yes, sir.

Q: Did you feel that you needed more time with your

attorneys?

A: I, I felt -- yes, sir. I did.

Q: Did you tell the Court that you wanted more time with
your attorneys?

A: No, sir, because I was following advisement of counsel
just to keep it short and simply.

Q: In fact, you told the Court that you didn't need anymore
time, correct?

A: I believe I might have said that. Yes, sir. Do you know

exactly which line I stated that?
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Q: By my notes, sir, I am looking at page 7, lines 6 through
14 1if you have a copy of the transcript up there.
Ac: It's -- my counsel has it.

MR. JAMES: May I approach?

THE COURT: Here's one right here if you want it.

MR. POWELL: Thank you.

BY MR. JAMES:

Q: Can you flip the pages, or do you need assistance?

A: I think I can. What page did you say?

Q: I'm looking at page 7.

Ac: Okay. All right. Which line.

Q: And to get the full context, lines 6 through 14.

A: Okay. Okay. Yes, they explained to me what voluntary

manslaughter was.

Q: Okay.

A: I didn't need to ask Judge Hyman what manslaughter was or
anything.

Q: So, you understood what voluntary manslaughter was?

A: Yes, sir.

Q: And the elements of that crime that the state would have

to prove?

A: Yes, sir.
Q: Okay. If you'll flip over to page 12 for me.
A: Yes, sir.

Q: If you will look at lines 3 through 24. It's almost the
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entire page.
Ac: Okay.
Ac: And at that time, the Court again and more broadly asked

you if you were satisfied with you counsels and you said,

"Extremely."
Q: And the Court asked you i1if you needed anymore time to
prepare with your attorneys and you said, "No." But deep down

you felt rushed and you needed more time?

A: Correct.
Q: But you didn't communicate that to the Court?
A: No, sir. And may I Jjust add that at the time I was

satisfied, but once I began to research and came into contact

with Doctor Morgan, I was extremely dissatisfied.

Q: Thank you for that clarification.
A: Yes, sir.
Q: And as I'm up here taking notes, in the silence if you

think of anything else that you want to clarify, feel free to
fill the silence.

MR. FOWLER: Objection, Your Honor.

THE COURT: Overruled.

MR. FOWLER: Thank you.

BY MR. JAMES:

Q: And once last time, I hate to beat the horse, but if
you'll flip over to page 18. We're going to look at lines 15

through 20. And one last time that Court asks you if you've
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had plenty of time to think about your plea. And you say,
"Yes", correct?

Ac: Let's see. Okay. What was -- will you repeat that
question? I'm sorry.

Q: You told the Court that -- you agreed with the Court that
you had plenty of time to think about your plea, correct?

A: Yes, sir.

Q: And that you did not need to discuss it any further with
your attorneys?

A: Correct.

Q: So, i1t was three times that the possibility was raised by

the Court to ask for more time, correct?

A: Yes, sir.
Q: But you never asked for it.
A: No, sir, because I was directed by counsel to keep short,

simple answers and get it done with as fast as possible.
Q: What did you tell your attorneys occurred on the day in
question?

MR. FOWLER: Objection, Your Honor. That doesn't go to
the plea or anything like that. 1It's irrelevant to this case,
Your Honor.

THE COURT: Why don't you clarify your question a little
bit more. That's a little broad gquestion.

MR. JAMES: 1It's a very broad question, Your Honor.

However, I think it's necessarily (inaudible) in this context
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because it is important to gage what the attorneys knew about

the viability of any kind of insanity defense or any kind of

competency issues.

THE COURT: That might

What did you tell your lawyer I regard to ..

be the better way to phrase it:

I mean, he could

sit here all day talking about what he talked about.

MR. JAMES: True.
BY MR. JAMES:
Q: What did you tell your attorneys about your mental
health?
A: What did I tell them about my mental health?
Q: Correct.
A Basically, some of the issues that I had been

experiencing that I had had,

to them anything.

Doctor Morgan to even know that I had any mental issues.

evidence was there.
them on August 2014, almost

they never investigated it,

Q: Did you ever tell them
question?
A: Yeah. I told -- I was

Q: And how did you feel?
A: So many different ways

the emotions that were over

I never had a chance to explain

They never investigated the evidence or

The

The discovery evidence that was given to

three years to the sentencing and
any of it, any of the claims.

how you felt on the day in

that I felt. It was unbelievable

me, up and down, sad, happy at the
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same time, racing thoughts, anxious. There's so many
different ways that I felt. And I believe if I would have
known these things everything could have been prevented. If I
would have listened to my wife and her telling me over and
over that I had issues, mental health issues, instead of not
wanting to face it an realize it and I, I didn't listen to
her. And I did and it took me finding this out by talking to

Doctor Morgan.

Q: You shot Charles Royal, correct?

A: Correct.

Q: And then you held the gun to Angelina Powell's head,
correct?

MR. FOWLER: Your Honor, I'd like to object to this line
of questioning including the previous question. This is not
about the substance of the case, this is about the interaction
between Mr. Irvin, and possibly Mr. McCoy, and my client in
terms of what their relationship was. Any factual substance
of the case, I don't think is relevant at this time.

THE COURT: All right. Let me hear from you, Mr. James.

MR. JAMES: I am attempting to very narrowly set the
predicate to question as to his thoughts and his feelings at
the time of the crime as would be relevant to his allegations
relating to mental health, including not in this case his
competence to enter a plea but rather any viability of an

insanity defense.
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MR. FOWLER: And, Your Honor, I would contend that it's
not --—-
THE COURT: Overruled. Go ahead.

BY MR. JAMES:

Q: You then held the gun up to Angelina Powell's head,
correct?

A: Incorrect.

Q: Incorrect.

A: Incorrect.

Q: That is not what occurred?

Ac: No. A witness saw me after Charles Royal and I got into

it. Angelina came up behind me, I was startled. The witness
saw me turn around as in a state of panic because when you
have shot somebody there is a feeling you get inside of you
that I've never experienced anything like it before. It was
terrifying. And she came behind me and I heard her. She
stepped on some twigs and I turned around and had the gun
pointed at her. I never pressed it to her head, ever.

Q: So, 1t was pointed at her but not pressing it right up
against her?

A: Correct.

Q: You said it was a feeling unlike anything else you'd ever
felt, correct?

A After I'd shot him. Yes, sir.

Q: How did you feel immediately after you'd shot him?
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Ac: Horrified that the whole situation had happened. It
was, it's not like, it's not like going hunting or anything
like that. 1It's something different because when you go
hunting you're proud to, you know, for your game. Whatever
you get you're proud of it. This was just, it was just, it
was insane. I Jjust couldn't believe that it had happened.
There's no way that I can describe it. You know, maybe
further review with Doctor Morgan he could help me describe it
more because I don't know. There was so many different

feelings inside of me at that time.

Q: You were afraid?

A: Yes, sir.

Q: Did you regret what you had done?
A: Yes, sir.

Q: You knew it was wrong?

MR. FOWLER: Objection, Your Honor. This seems to be
some kind of deliberation in terms of ---

THE COURT: Well, I think he's going toward mental health
and the issues of mental health.

You can answer it.

BY MR. JAMES:

Ac: Did I think it was wrong? Is that what you're ---
Q: Yes.
A At the time I was, I was -- the whole interaction between

me and him that night from what I thought might have happened




130

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Powell vs State 70 2017-CP-26-07756

to what had happened, we were in further discussion with
Doctor Morgan the initial time that he had met me. He had
told Mr. Irvin that he believe that I had suffered from some
type of black out due to high levels of anxiety or stress or
something like that. So, from what I remembered, when I
remembered when Charles fell, Charles Royal fell I stopped. I

stopped immediately because he was no longer a threat to me.

So, at that time I was just -- I didn't know if it was right
or wrong because of the whole situation. So, it could be yes,
it could be no. I don't know. I need further, I need further

psychiatric evaluation with somebody qualified as Doctor
Morgan to review and go back and open up some of the whole

situation of what happened. So, that could be a yes or a no.

Q: And do you remember running off afterwards?
A: Yes, sir.
Q: And do you remember being picked up at the club later

that night?

A: Yes, sir. 1In fact, the police officers called me, and I
told them where I was. And they asked if they could come
speak to me and I told them yes, and I told them exactly where
I was sitting. They came in, they gave me a Terry pat, they
escorted me to their police car, and I sat out there for about
three hours talking to detectives. And there was a -- the
first detective on the scene was a Mr. Troy Allen Large. He

was the first detective to question me and my first detective
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interview.

Q: And you denied any involvement?

A: Correct.

Q: Were you then taken into custody at that time?

A: I was in -- they kept -- yes, sir. I guess that was I

was being detained. They served the first arrest warrant on
June 2nd, 2014.

Q: Did you tell Mr. Irvin or Mr. McCoy any witnesses that
they should go speak with?

A: Yes, sir. Now as far -- let me be direct with that. I
told Counsel Irvin. Now, what he told Counsel McCoy, I'm not
certain of that. I only met with McCoy briefly for maybe a

total of an hour and 15 minutes combined.

Q: Who'd you tell Mr. Irvin to go speak with?
A: I asked him to speak to my wife, Angelina (inaudible)
Powell. I asked him to speak to Thomas W. Davis, Senior. I

asked him to speak to my mother. I asked him to speak to all
of my family members. Pretty much anybody that might have
known issues that might have helped me out in a defense. And
he never, never even talked to my wife. In fact, my wife came
into his store with her mother to file a civil suit on
somebody who spilt some kind of substance on one of her
mother's dresses or gowns and —---

Q: I'm going to stop you there because I think ---

A: Okay.
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Q: --- that's a little bit more of your personal knowledge.
Ac: Okay. He directly told me this, Counsel Irvin told me

that she came into the office and he decided that he didn't
want to talk to her or have any kind of interview with her.
And I was real upset about that. He needed to get facts, it's
important to get facts from witnesses in a case.

Q: It is. And I understand that you want to communicate

that to the Court.

A: Yes, sir.

Q: Ultimately, what we need to focus on ---

A: I'm sorry.

Q: --- 1s what you saw, what you did, your communications

with Mr. Irvin.
A: Okay.
Q: And getting a little bit beyond that, what you saw in

your discovery and relied upon in pleading guilty.

A: Yes, sir.
Q: You feeling okay up there?
Ac: I'm just -- it's, 1it's really stressful. This has been

the most stressful part of my life.

Q: Are you as stressed today as you were at the time of your
guilty plea?

A: Yeah. I'm kind of there. ©No. Not really, because this
is, this is trying to get some kind of relief for the

ineffectiveness of counsel. That was being told I was going
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to prison the rest of my life if I didn't take the guilty
plea. That's kind of terrifying for anybody, especially if
you have mental health issues that haven't been investigated.
Q: When did you first learn of the offer to plead guilty to
the lesser included offense of voluntary manslaughter?

A: On April 24th, 2017, I believe. Mr. McCoy, Allie Argoe,
Counsel Irvin, and Ronald Duncan came out to the detention
center to briefly talk to me about it. No. Let me -- that
was the second time. The first time was at the courthouse. I
have in my notes over there that Allie Argoe and Counsel Irvin
had me called out in the morning. I came up here and they

presented it to me, and I refused it. And Counsel Irvin got

upset I wouldn't sign it. I refused politely again and ---
Q: What date was that?

A: It was —-- I believe it was -- it was mid-April 2017.

Q: And you rejected it once?

Ac: Beforehand and then I rejected it again that day, which

it says in the notes that Judge Hyman took a recess so they
could come back and talk to me. And that's when they came
back, and I was terrified with what they told me and went with
exactly what they told me to do.

Q: So, ultimately that was the third time that the plea
offer had been brought to you and the attorneys said you need
to consider this?

A: Right. The first time was when his assistant attorney,
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Allie Argoe, and Counsel Irvin met me here in mid-April. Then
it was brought to me April 26th, 2017 at the hearing. They
came, I refused it, they went back in there and discussed and
then came back to see me again and that's when everything
started happening right there. I was frightened, I felt as
though I was being coerced to sign this plea and if I didn't I
was going to go to prison for the rest of my life. So, right
there you have a fight or flight response and I was terrified.
So, I did what my counsels had advised me to do, I plead
guilty under advisement of now deceased plea counsel Jim
Irvin, who had everything to do with the plea hearing
according to Counsel McCoy's testimony at that hearing.

Q: You were afraid that you were going to get a life
sentence if you went to trial?

Ac: I was —-- that's what I was told. They said, "if you go
to trial, you're going to spend the rest of your life in
prison.”" But there's no way that they could know that 100
percent, because Jim Irvin always told me, "every case is
different and you can never know what those jurors are going

to do until you've presented your case."

Q: And you understood that murder carried 30 years to life?
A: Yes, sir.
Q: You mentioned that Counsel Irvin represented your former

landlord, correct?

A: Correct.
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Q: That was for an apartment?

Ac: That was for an apartment that I had rented. Yes, sir.
Q: It was rented in your name or in your wife's name, I'm

sorry, ex-wife's name?

Ac: It was rented in both of our names.
Q: Both of your names.
A: But the lease had my name on it. She would make payments

every now and then to him. But from the separation Ms. Powell
had her own apartment at Broadway Station. She, she had moved

out, I think it was March 16th, 2013.

Q: Was the eviction before or after your plea?

A: It was before my plea.

Q: Was it before or after the shooting?

Ac: It was after the shooting.

Q: And when Mr. McCoy came on to the case you didn't object

to him joining Mr. Irvin?

A: No, sir.
Q: In fact, you wanted him to be the lead counsel, correct?
Ac: That's, that's after I started seeing Counsel Irvin --

three months after he was appointed by Judge John, Counsel
Irvin was just showing, he was showing significant health
decline. And I actually sent that letter to Counsel McCoy
requesting him to be lead counsel, but it was not, it's didn't
happen.

Q: You indicated that you asked Mr. Irvin to appeal your
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plea and sentence, correct?

A: Yes, sir.

Q: And you insisted on it?

A: Yes, sir.

Q: Even though he was telling you, you don't have a chance?
A: Correct.

Q: Okay. Did you ever ask Mr. McCoy to file an appeal for
you?

A No, sir. I didn’t because he was co-counsel.

Q: Did you primarily communicate with Mr. Irvin or Mr. McCoy

after your plea?

A: Equal.
Q: Equal.
A: That's correct. I sent two letters to Mr. McCoy's

office: one, requesting that my documents from my case be
turned over to my brother. And the second time I asked them
about a post-conviction relief at which time Allie Argoe
responded with a lengthy letter trying to tell me that I had
every right to file a PCR and what happened if I was
successful in providing enough evidence for the PCR for the

Court to decide in my favor.

Q: Gave you a quick primer on what PCR is?
A: Yes, sir.
Q: So, you did ultimately ask Jonny McCoy to do things for

you, correct?
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A: After, after -- I just asked him to -- which I had a
right for any counsel that was representing me to turn over
that evidence to a family member or somebody that I deem
necessary. So, that, yes, that is by South Carolina code of
laws I asked him to do that. And the second thing is that I
told -- I sent him a letter notifying him that I thought as
respect for fellow Seahawks graduating, that I wanted to file
a post-conviction relief hearing and I got a letter back.
That's the only two letters I ever sent him.
Q: But you didn't ask him to file the appeal because he was
co-counsel?
A: No, sir. Because I consistently asked him that day,
asked Counsel Irvin when he came to visit me that night with
Ronald Duncan, who unfortunately is not in the courtroom, to
file that appeal. Because I was kind of upset at the
declining representation. He was sick and he didn't tell me
until after I plead guilty. I think I had a right to know
before I plead guilty that he was sick.

MR. JAMES: I beg a moment of the Court's indulgence.

BY MR. JAMES:

Q: So, you understood that Mr. Irvin was your lead counsel
and that Mr. McCoy was your co-counsel?

A: Correct.

Q: And was it your understanding that if you sent something

to one of them that it would also go to the other?
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Ac: I would hope so.
Q: All right. So, if you sent a letter to Jonny McCoy, Mr.

Irvin would also get it, correct?

Ac: That's correct.

Q: And if you sent a letter to Mr. Irvin, Mr. McCoy would
also get it?

A: I believe so. Now, I've got some letters here, I don't

know if Mr. McCoy's received them or not from Counsel Irvin

while I was pre -- post-conviction.
Q: That was certainly your expectation.
A: Well, not necessarily because, I mean, his representation

just declined and, I mean, there's certain things that Mr.
McCoy, I mean Counsel McCoy didn't even know of until Jim
Irvin had told him at the time about certain Brady violations.
I still remember our last hearing McCoy was real upset with
Irvin that he didn't press Solicitor Livesay for certain
things that he was allowing her to get away with. It was
clear Brady violations. So, there was things that Jim Irvin
was not keeping Counsel McCoy in the loop on everything.
There's a lot of things that Counsel McCoy don't know that
Irvin had done over the three years ---

Q: Well, you're speculating, you're speculating a little bit
right now.

A: Okay. I'm sorry. Okay.

Q: You would concede that?
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Ac: The speculation?

Q: Just a little bit.

Ac: What is the definition of speculation?

Q: We'll not go down that road.

A: Okay.

Q: I think it's something more appropriate that I would

argue to His Honor than with you directly.
A: Okay.
Q: Did you ever specifically ask Mr. Irvin or Mr. McCoy to

try to suppress evidence?

Ac: I specifically asked Counsel Irvin. Yes, sir.

Q: Did he give you a response as to why he did not do so?
Ac: He just told me he'd take care of it.

Q: Okay.

A Sharde Crawford, who is an assistant public defender
here, was the co-counsel on my case. I had asked for her to

be here today to possibly offer some extra evidence to support
some of my client. Unfortunately, she's not here. And she
knows, she witnessed me specifically ask him to do certain
things that he never did.

MR. JAMES: I beg a moment of the Court's indulgence. I
have no further questions for this witness, Your Honor.

THE COURT: All right.

REDIRECT EXAMINATION OF MR. POWELL BY MR. FOWLER:

Q: How long did you know Mr. Irvin?
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Ac: I had met Mr. Irvin previously and he had reminded me
that I had met him about two weeks before the incident
occurred with me and Charles Royal. So, from May 2014 up
until I'd spoke to him about a week and a half before his
passing in October 2017. So, close to three, three years and

a couple of months.

Q: Okay. But did you know him before that?
A: No, sir.
Q: Well, now you said in one of your letters or the letter

that is in evidence that he's a great friend to me and has

been a good friend to family members you state; is that

correct?
A: Yes, sir.
Q: So, did you rely on his expertise in these matters, at

least initially?

A: Yes, sir.

Q: Okay. And by that, him being an attorney, you took his
word as truth; is that correct?

A: Yes, sir.

Q: Okay. Now, when Attorney McCoy came on, he was named co-
counsel eventually, correct?

A: That's correct.

Q: All right. ©Now, but in your mind were McCoy and Irvin
equal as co-persons or did you see as Mr. Irvin as more of the

lead attorney and Jonny as the secondary, Mr. McCoy as a
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secondary?

Ac: Mr. Irvin was the boss.

Q: Okay. Why do ---

Ac: Because he specifically -- I'm sorry. I didn't mean to

interrupt you.

Q: Why did you say that?

A: He specifically told me that Jonny McCoy was his protégé
and that he taught Jonny McCoy everything he knows.

Q: So, you viewed it, I don't know the word to say, but like
you said Mr. Irvin was the boss.

Ac: He made all the decisions. He handled everything.

Q: You mentioned the letter that was entered into evidence,
you stated on March 21st that you were uncomfortable with Mr.
Irvin being your lead counsel, correct?

A: Yes, sir.

Q: Okay. You also stated that he, that Mr. Irvin, had
allowed you to sit in jail for 35 months; is that correct?

A: Yes, sir.

Q: Now, what did you mean by, other than -- what did you
mean by he had let you sit in jail for 35 months?

A He -- I had requested numerous times for him to file a
motion for a fast and speedy trial to hurry things up because
at that time that's what I wanted. He never did it. And then
Jonny McCoy when we met in January for the bond hearing Jonny

got onto him for some of those things. And Mr. Irvin was a
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very prideful man, so.

Q:

2017

All right. And you stated in the letter of March 21st,

that Irvin had not made any headlines in your case. What

did you mean by that?

A: He —-—-—-
MR. JAMES: Objection. This is beyond the scope of cross
examination.

THE COURT: Sustained.

BY MR. FOWLER:

Q: The attorney general asked you what kind of defense you
wanted, you're not familiar -- you were not familiar with the
type of defenses that you were eligible for, were you?

A: It's ——-

Q: In cross examination ---

A: Okay.

Q: -—-— Mr. James asked you were you aware of the types of

defenses you would want.

A:

0Q:

Right.

Do you remember that question?

Yes, sir.

But you had no -- did you have any idea of what defense
available for you?

No, sir. None was ever discussed with me.

Also, on cross examination there was a conversation about

you refusing to sign something. What was that specifically
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that refused to sign, the plea?
A: On which cross examination?
Q: Johnny James, he mentioned -- you guys went over the

refusal to sign.

A: Yes, sir.

Q: What was that specific document that you refused to sign?
Ac: That was a plea, a plea offer from the solicitor's office
for 25, 25 years negotiated -- recommended.

Q: And you refused to sign it at least twice; is that

correct?
A: That's correct.
Q: So, so does that mean that you were uncomfortable with
signing the plea?
Ac: Yes. It wasn't what I was -- Counsel Irvin and I had
talked previously before Jonny McCoy had arrived on to the
case; and he had told me that if it ever did come down to a
plea that it was going to be a negotiated plea between 10 to
15 years, but that never happened.
Q: You requested Jonny McCoy to be your lead attorney. Why
did that not happen?

MR. JAMES: Objection: Speculation.

MR. FOWLER: Well, I will rephrase the question, Your
Honor.

BY MR. FOWLER:

Q: In March, in the letter specifically provided, you asked
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Jonny to be your lead attorney and this was discussed on cross
examination.

MR. JAMES: Additionally, Your Honor, I'm going to
objection it's outside of the scope of cross examination and
asked and answered. I'm pretty sure we went over this in
pretty good detail on direct.

THE COURT: I think we've gone over everything that's
been asked in the last 10 minutes before.

MR. FOWLER: No further questions, Your Honor.

THE COURT: I mean, if you've got something new feel free
to do it but make it new.

MR. FOWLER: There was the direct -- cross examination
covered several topics in my notes, so I just wanted to be
clear.

THE COURT: All right.

MR. FOWLER: But no further questions, Your Honor.

THE COURT: You may take a seat.

MR. POWELL: All right. Thank you, sir.

THE COURT: Let's take a 5-minute break and we'll come
back and wrap it up.

MR. JAMES: Absolutely, Your Honor.

THE COURT: Thank you.

(COURT IS IN RECESS)
THE COURT: All right. Call your next witness.

MR. FOWLER: Your Honor, I'd like to call Harold Morgan
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to the stand.

THE CLERK: Please have a seat and state your name for
the Court, please.

DOCTOR MORGAN: Harold Clifford Morgan.

MR. FOWLER: Your Honor, at this time I'd like to ask if
the attorney general's office would stipulate to Mr. Morgan
being an expert witness.

THE COURT: Any objections?

MR. JAMES: Just specify the field right quick.

MR. FOWLER: He's a medical doctor and psychiatrist in
the psychiatry field.

MR. JAMES: No objection.

THE COURT: All right.

DIRECT EXAMINATION OF DOCTOR MORGAN BY MR. FOWLER:

Q: Mr. Morgan, you have dealt with my client, Mr. Powell; 1is
that correct?

A: That's correct. Yes.

Q: And if I may -- and you've billed him for services

previously; 1is that correct?

A: I beg your pardon.

Q: You've billed my client for services, correct?

Ac: Well, indirectly, vyes.

Q: Okay.

A: I was retained by Mr. Irvin and I billed Mr. Irvin.

Q: Okay. So, how did -- let's ask you that question. How
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did you come to find out about my client? Did Mr. Irvin bring
him to your attention?
A: Mr. Irvin, with whom I worked on several other cases,

asked me to examine Mr. Powell.

Q: Okay. So, how often did you examine Mr. Powell.

A: I examined him one time in January, I think it was, in
2015.

Q: Okay. All right. And you have documentation to that

effect, correct? You have records showing that you --

A: Sure. Yes, I do. I also gave him a psychological test
to administer -- it's a self-administered thing, so I left it
with him to complete and send back to me. So, my examination
and psychological testing was the basis for the brief note I
sent to Mr. Irvin.

Q: But you did -- but you did show that you billed Mr. Irvin
to pay you for services rendered, correct?

A: Yes.

Q: Okay. And what I'm showing you now is a bill from July

5th, 2015. 1Is that a bill that you provided to Mr. Irvin?

A: Yes.

Q: Okay. Was that ever paid?

Ac: It's never been paid.

Q: Okay. Now, so this was in ---

MR. FOWLER: I'd 1ike to ask the Court to enter this in

to evidence by stipulation the July 5th, 2015 bill.
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MR. JAMES: No objection. It is my understanding that

this is number 6.
THE COURT: All right.
(PLAINTIFF'S EXHIBIT NUMBER 6
IS ADMITTED INTO EVIDENCE.)

BY MR. FOWLER:

Q: So, getting back to your interviews with Mr.

Powell, or

your discussions with Mr. Powell. So, basically you and Mr.

Irvin set up an appointment in January of 2015; is that

correct?

A: That's correct.

Q: Okay. And where did you examine Mr. Powell?

A: I beg your pardon.

Q: The place, the place? Where did you examine Mr. Powell?
Ac: At the detention center here in Conway.

Q: Okay. And what were the issues that Mr. Irvin has asked

for you to go over?

Ac: Well, basically he asked me to examine him for the usual

things of competency to stand trial and criminal
responsibility.

Q: Okay.

A: Did you understand what charges Mr. Powell was charged

with?
Ac: I did. Yes.

Q: Okay. And what, based on your recollection,

were those
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charges?
Ac: Murder was the main one. There might have been some

incidental charges too.

Q: Okay. Did Mr. Irvin say that the funds were available to

pay for your professional services?

A Yes, he did.

Q: Did he indicate if that would be through Mr. Powell or

some other source?

Ac: To bill him.

Q: Okay. To bill him.

A: He said, he said he had funds to pay me so to bill him.
Q: All right.

A: I had worked with Mr. Irvin before. He had always paid
his bill, so I took him at his word and didn't send him for a
retainer.

Q: Okay. So, in retrospect should you have done that in
this case?

Ac: Not the first time it's happened, so no.

Q: Very good. So, you examined Mr. Powell in January of
2015, correct?

A: That's correct.

Q: Was it the 10th of January?

A: I'll have to look at my chart to see, but that sounds
right. I assume it's on the bill. 1I've got lots of notes

here. Yes. January the 10th, 2015.
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Q: What kind of psychological test did you give to Mr.
Powell?

A He had something called the Millon, M-I-L-L-0O-N, Clinical

Multiphasic Inventory III, Roman numeral III.

Q: Okay. 1Is that the Minnesota Multiphasic Personality ---
Ac: No. It's kind of a variation of that in that it's a
bunch of true/false questions about one's self and it's
computerized kind of score sheet.

Q: What did you find out from those -- that testing-?

A: Well, it just shows that he's -- you want to know Jjust

from the test or from ---

Q: Well, from the test what did you find out?
Ac: Okay. It shows that he has emotional problems. The
scores -- I've got it here somewhere. It's scored along

several lines, but he's got personality problems; he's got
emotional problems. This is not a test that gives you a
diagnosis. It gives you some things to consider, but it
doesn't, does not make a definitive diagnosis. But I'll tell
you —-- here was go. It can be a very lengthy interpretation,
and this is what comes out of it, a lot of scales on there.
But it's reduced to a summary over here and I'll just, if I
may, read you pretty much what it says.

It says, "Capsule Summary. Profile Severity. On the
basis of the test data, it may be assumed that the offender",

they know he is awaiting trial, "is experiencing a sever
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mental disorder. Further professional observation and
inpatient care may be appropriate. The text of the following

interpretive report may need to be majorated up or be given
the probable measure of severity." And then it says,
"Possible diagnosis: Narcissistic Personality Disorder,
Borderline Personality Features, and Depressive Personality
Features." And other clinical syndromes suggested by the
profile are: delusional, that is Paranoid Disorder; Bipolar
Disorder; Manic Severe without psychotic features; and
Adjustment Disorder with anxiety. Then it goes on to talk
about therapy.

Q: So, tell me, what was your diagnosis of him based on
those results?

A: I did not make a diagnosis as a final conclusion. I Jjust
said there's enough here to warrant further investigation.
It's pretty clear that he met the standards for competency to
stand trial and did not have an insanity defense at all,
that's very clear. But in the process of this examination, my
own examination and this testing, it was clear that it needed
further evaluation to come up with a clear diagnosis that
would be -- could hold up in court and the possibility then of
using the -- I mean, I'm not an attorney I don’t make the
advice, I just suggest the possibility that guilty but
mentally i1l may be a possible plea.

Q: So, how did you express that guilty but mentally ill as
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a possible plea to Mr. Irvin?
Ac: I sent him an e-mail. It took a while to get all of this
together.

MR. FOWLER: May I approach, Your Honor?

THE COURT: Yes.

BY MR. FOWLER:

Q: Is this the e-mail that you're referring to?
A: No. This is a letter to Mr. Powell. There's a brief e-
mail somewhere. I think you have it but I -- it looks like an

e-mail rather than a letter.

Q: Is this what you're looking for?

Ac: Yes. Yeah.

Q: Okay. Tell me about what you discussed with Mr. Irvin in
that.

A: Okay. On March 28th of 2015 I sent Mr. Irvin an e-mail

and said, "It will come as no surprise to you that your client
has lots of problems. He is sensitive and tends to be
volatile and acts impulsively. His excessive drinking makes
all of these qualities more extreme. I have not seen any of
the investigative material yet, so I don't know what the
police and prosecution are saying about his behavior. If it
comes to a plea, guilty but mentally i1l may be appropriate.
Q: Okay. So, it was your advice that if he did plea, guilty
but mentally ill would be the proper ---

A: Yes. He needs treatment.
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Q: Okay. So, you based on this that he needed treatment,
correct?

Ac: Yes, because the mentally ill plea, I'm sure as you know,

essentially promises treatment even if you're in prison.

Q: Did you request to have any additional meetings with Mr.
Powell?

A: I did not. At that time, I assumed that he would want to
pursue this further. I mean, I didn't know if he was going to

take my suggestion or not.

Q: Right.

A: But if he did, then certainly we needed to do more work.
Q: Okay.

A: I asked for the investigative material. That's an

important part in making the final diagnosis.
Q: Did you -- did he provide you that material?
Ac: I never received anything, anything by writing, anything
by phone, or any other communication, e-mail or anything from
Mr. Irvin.
Q: Okay. Now, let me ask you this question. In terms of
the clinical scales, you mention I think ---

THE COURT: Just a moment, Your Honor.

BY MR. FOWLER:

Q: You mentioned, I think, you did not mention, the early
life. He did the testing on January 10th, 2015, but did you

do any kind of discussion of Mr. Powell's early life?
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Ac: Oh yes. We spent two hours talking about all of that.
Q: Tell me about your findings from that.

Ac: Well, it's hard to know where to start. Let's just say

it was chaotic. A lot of instability, a lot of you might say
abuse, and he described his mother as being very emotional and
very volatile. Once she told him that she wished she's had
him aborted and things like that. And this was when he was
very small, not a toddler but maybe grade school. His father
had died somewhere in there and then it just goes on and on
from there getting more and more erratic and his behavior
becomes more problematic. His mother sends him off, or
somehow, he gets sent off for an evaluation and they have
trouble controlling his behavior. They make some suggestions,
but it looks like nothing was ever done. It was basically
just very unstable and very conflicted in terms of his mother
was married several times, he never had a real father figure
until she married a Mr. Knowdon (ph), I think his name was,
for a short time. And he was the most -- closest thing to a
father figure I guess you could say. But basically, it was a
very unstable, chaotic early life.

Q: Did you do any -- you mentioned relatives, did you
interview relatives to get a better picture of his situation
or not?

Ac: I didn't get anything after I'd seen him. I was waiting

for some kind of follow-up from Mr. Irvin as to how he wanted
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to pursue this, if at all.
Q: Was there a Malcolm Knowdon (ph) that you interviewed or

spoke with?

A: Later.
Q: Okay.
A: Much later on, and I've got the notes here. In March of

'18, Mr. Knowdon (ph) called me and told me a little bit more
about the background.
Q: Why was there such a long disconnect between the 2015

apparently and your 2018 discussions with the relative? I

mean, was there a long -- it seems like there was a long
period ---
Ac: There was a long time. After I finished up my work with

Mr. Irvin and got nothing further from him, that was pretty
much it until Mr. Powell started writing to me.

Q: Right.

A: And that telephone call from Mr. Knowdon (ph) was as a
result of Mr. Powell asking Mr. Knowdon (ph) to call me or he
might have given me to number to call him, I don't remember
exactly how it happened. But it was Mr. Powell's influence

that got Mr. Knowdon (ph) talking to me.

Q: When was that date?
A: That was, I think I said March, March 26th, 2018.
Q: Okay.

A: I'm sorry. Are you waiting for me to say something?
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Q: No. I apologize. I was looking at this. This -- you

did contact him in October of 2017; 1is that correct?

A: Contact who, Mr. Powell?
Q: Mr. Powell, vyes.
Ac: Oh yeah. We corresponded several times. He wrote me

several times; I would always reply.
Q: So, were you surprised that there was not a follow-up

done; is that correct?

Ac: By Mr. Irvin?

Q: Yes.

A: Yes, indeed.

Q: Okay.

A: In the past when I had worked with him, he had always

been very thorough in pursuing whatever kind of issues, mental

health issue there was.

Q: Okay. But in your opinion did he not do that in this
case?

Ac: He did not. He did nothing that I'm aware of.

Q: Very good. Just a moment please.

MR. FOWLER: If T may have a moment, Your Honor, briefly.

BY MR. FOWLER:

Q: So just to conclude, you're saying that in this situation
Attorney Irvin didn't follow-up in this situation like he had
in others, correct?

Ac: That's exactly right.
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Q: Did you have any contact with Jonny McCoy?

Ac: Not at all.

Q: Okay. Did he, did Mr. McCoy contact you at any point?
Ac: Not to my knowledge.

Q: Okay. And did you send any reports to Attorney McCoy?
A: No.

MR. FOWLER: Your Honor, after consulting with my client,

no furt

her questions of this witness.

THE COURT: All right. Cross?

MR. JAMES: I hate to pass up on an opportunity to have a

convers

questio

ation with you Mr. Morgan, but I don't have any

ns for you.

DOCTOR MORGAN: Well, I'm sure I'd enjoy it as well.

THE COURT: All right. You may step down. Thank you.

Any other witnesses?

MR. FOWLER: No -- just a moment, Your Honor. Your
Honor, not to evade your question, but I don't have any
further questions for Mr. Morgan, and he can leave as far as
our position.

THE COURT: All right.

MR. JAMES: No objection from the State.

DOCTOR MORGAN: Thank you, Your Honor.

THE COURT: Thank you.

MR. FOWLER: And, Your Honor, after consulting with my

client,

we have no further witnesses.
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THE COURT: All right. Any witnesses on behalf of the
state?

MR. JAMES: State calls Jonny McCoy.

MR. MCCOY: I appreciate the introduction.

JONNY MCCOY, HAVING BEEN

FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

THE CLERK: Have a seat and state your name for the
Court, please. Thank you.

MR. MCCOY: All right. My name is Jonny McCoy.

DIRECT EXAMINATION OF MR. MCCOY BY MR. JAMES:

Q: Good afternoon, Mr. McCoy.
A: Good afternoon.
Q: Thank you for your patience in sitting through the

proceedings this morning.
A: Learning a lot.
Q: You are an attorney ---

THE COURT: You need to thank me for being patient
instead of him.

MR. JAMES: Thank you, Your Honor, also for being
patient, and Madam Court Reporter and Madam Clerk and all
present.

THE COURT: You are welcome. All right.

MR. JAMES: I can take a long when I'm writing my notes.

MR. MCCOY: Yeah, now let's keep it up, let's go.

BY MR. JAMES:




158

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Powell vs State 98 2017-CP-26-07756

Q: All right. You are an attorney licensed to practice in

this state, correct?

A: Yes, sir.

Q: All right. And how long have you been so licensed?
Ac: 2008, so that's 11 years, carry the 2.

Q: What portion of your practice has been criminal law?
A: Ten years.

Q: And you knew James Irvin?

A: I did.

Q: How did you know James Irvin?

Ac: After I left Collins and Lacy in Columbia, I was

practicing insurance defense, I wandered into a criminal
defense law firm and asked if he needed anybody to sweep the
floors. Jim gave me my first opportunity when I was in a bind
and, you know, he taught me where to stand in the courtroom
and a few other things. But we mostly learned about 1life from
each other.
Q: Would you describe him as your mentor?

MR. MCCOY: Am I too close to this thing, Judge?

THE COURT: I can hear you, so whatever.

MR. MCCOY: Okay.

BY MR. JAMES:

A: I would describe his as like a life mentor. Yeah. Yeah.
As far as like a legal mentor, I mean, I've got like 10 of

those. Joey Jackson is my legal mentor.
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Q: How did you come to represent, in part, Mr. Powell?

A: Mr. Powell -- towards the of Jim's life, Mr. Powell 1is
correct. I mean, it was obvious that he was going through

some stuff. He lost all of his hair, you know, he had a cane.
And there was a bond hearing where Jim had a car accident. He
called me and asked me if I could fill in for him or help or
something to that affect for CJ's, Clifford Powell's bond
hearing. And so, I did the bond hearing, or attended the bond
hearing. And I talked to CJ Powell and he was happy with what
I said or did at the bond hearing. And after that I had a
roster with Judge John on some other cases and I -- that bond
hearing was in front of Judge John. And I told Judge John I
said listen, you know, "I love Jim and trials can be grueling.
They can be physically demanding. If there's ever a point in
time where, you know, I need to be added for physical
participation for Jim, let me know." And he said, "Well do
you want to be added?" And I said, "I think Clifford Powell
wants me to be added for sure." And so, they added me. And
then, I mean, for a murder case -- I mean, I don't even want
to say what we quoted CJ at for a murder case, but it would

have been impossible for him to retain me.

Q: You managed to get appointed to him through 608, correct?
A: Right. Right.
Q: At no cost to him.

A: At no cost. And that is, and that is more for things
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like costs associated with trial, like expenses. You know, I
wanted to help out Jim, you know. I wanted to make sure that

CJ had, Mr. Powell had a zealous, you know, advocation on both
sides from me and from Jim. And the only way that you can do
that is to ensure that the lawyer doesn't go into his own
pocket. I do do cases for free; I've just never done a murder
for free. And I would have done it for free. I had no idea
that we'd even gotten the 608; I don’t even know what that is.
I don't apply for that stuff; I don't care about it. I don't
care about the money. My paralegal probably did it to make
sure that we got the expenses paid, but I can tell you right
now that, you know, that's what it had to do with. It didn't
have anything to with, you know, Jim saying that he needed
help. Jim would have never said that he needed help, ever.
And that's not the conversation that I had with CJ. He just
like what I said at the bond hearing. He just liked the way I
performed. I mean, we can, we can read through the letter
that he wrote me where he was like, man I just, you know, you
did better at this bond hearing than Jim has at all five of
the previous hearings. And Jim was healthy in the beginning,

so he's talking about five previous hearings all the way to

the beginning. He just liked -- he just thought I was a
better lawyer, I guess. I mean, as a matter of fact, I know
that's what he said. He said it in my -- he said it in the

letters where he wrote to me.
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Q: So, just to kind of clarify and walk through to our next

step here. You represent him at the bond hearing, correct?

A: Right.

Q: And then he sends you a letter after that bond hearing,
correct?

Ac: Right.

Q: And he says, you were great, please be my lawyer?

A: That's right.

Q: And was it about that time you turned around and told

Judge John and kind of volunteered to help out if need be?

Ac: That's right.
Q: Okay. Do you have a copy of that letter here today?
Ac: Yeah. I do. It's in that yellow folder. Sorry, I

should have brought it up here.
MR. JAMES: Your Honor, if I may approach the witness
with his notes?

BY MR. JAMES:

A: All right. So, it's dated Tuesday, March 21st at
5:30p.m.

Q: Now, is this a hand-written or type-written letter?
Ac: These are all hand-written.

Q: And who does it report to be from?

Ac: It's from CJ.

Q: All right.

Ac: Clifford Powell.
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Q: If T may see a copy of that letter right quick.

A: Yes, sir.

Q: Is this the entire thing?

A: Yes, sir.

Q: And this letter is already in evidence as Plaintiff's

Exhibit Number 4, but I understand that you have an identical
copy of it from your file that you've high 1lit for your own
purposes, correct?

Ac: Right.

Q: All right.

Ac: So, you know, the letter starts out by saying that his
uncle, that he was talking about, was duly represented by Jim
and him. Jim was representing somebody who was adversarial.
So, he said his uncle was going to contact me because he heard
about this very big civil rights case, "big" in quotes, people
hear about it. And I am representing -- I was representing
some guy, you know, and so CJ liked -- or Mr. Powell liked
that case and so he referenced that. And he said that his
uncle is going to contact me to hire me.

"Jonny I want you as my lead counsel on my case in trial
and my family has agreed that you are my best chance at
winning my trial because you are young, smart, adept, alert,
and a powerful speaker. You did a better job at my bond
hearing on 1/8/17 than Irvin ever did at the previous five

hearings."
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Q: All right. So, you come into the case, correct?

Ac: That's right.

Q: All right. How many times did you meet with Mr. Powell

before he plead guilty?

A: He says three, I'll go with that. Well, it would
technically be four because Allie Argoe is an extension of me.
My associate lawyer, she would always report back to me.

Q: So, you and your staff?

A: Yeah. Me and my staff, so four times in three months

plus letters.

Q: So, you communicated outside of the meetings?
Ac: That's right.
Q: And discovery had already -- discovery motions had

already been filed in this case, correct?

Ac: Oh yeah. I mean, this thing was three and a half old --
three and a half years old. You know, look, I'm a trial
lawyer, I've been doing it for ten years. I try cases, you
know, plea hearings are good and all to take the risk out, but
when I came into this thing, I came in to try the case. And
then we had a meeting with Clifford Powell, and we realized
that it was impossible to try the case.

Q: What meeting caused you to change your mind about trying
this case?

A As he referenced earlier, it was two days before -- he

says it was two days before his plea. So, we went to discuss
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with him about what a plea or what an arraignment will be
like. He was just going to be arraigned. And I was there;
Allie was there, my associate; Jim was there, his attorney or
his lead counsel; and Ron, Jim's private investigator was
there and we meet with him in one of the big conference rooms
at the jail. And, you know, he was, he was real calm. And I
told him, "Jjust tell us the truth because we can't put you on
the stand if we think that, you know, you're going to lie."
I'll never put somebody on the stand that I don't think is

telling the truth. I said, "So just break it down and tell me

everything." And he just took a deep breath and was like, "I
lied in wait, I planned it, I smoked weed, I shot her -- I
shot him ---

MR. FOWLER: Objection. Objection, Your Honor.

THE COURT: What grounds?

MR. FOWLER: Relevance. I think this relates to
discussions with Mr. Irvin and my client and not Mr. McCoy.

MR. MCCOY: He was clear headed.

THE COURT: I think it's very relevant.

MR. JAMES: 1It's very relevant, Your Honor. He was
there. He was the one having the conversation.

THE COURT: Right.

MR. FOWLER: Thank you, Your Honor.

THE COURT: Overruled.

BY MR. JAMES:
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A: He was, he was clear -- I mean, this all goes into -- 1T
mean, I've been doing this ten years. I'm a mental health
advocate. I have plenty of clients who are up in Columbia. I
have plenty of clients from down in Charleston. I have plenty
of clients right now who are being mentally evaluated. If he
would have given me any inkling during any course of
representation of him that he needed some sort of mental

health evaluation, he would have gotten it. But anyway, so he

said, he said, "I planned it. I concealed my identity. I
lied in wait. I, I waited until the arrived. I walked, you
know, I walked up on the guy." And, you know, whatever

happened between the two of them, he ended up shooting him.

He pointed the gun at the girl and then he left. And then he
took his, he took his clothes and he threw his clothes in one
of those bins. I mean, this isn't in the discovery; the
clothes were thrown in a bin that you drop of clothes for
like, for people to like recycle, like those yellow bins that
are in parking lots. So, that's where the clothes are,
they've never been found, I mean, you know. And then he put
the gun where they found it in the trash, in the dumpster.

And then he went to the strip club and, you know, that's where
the police found him at the strip club. And at no point
during that time when he was going through that did I feel
like he was coming from any other place than he wanted to feel

relief. He wanted to tell the truth to two lawyers that he
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trusted, particularly me, and see what I thought could happen
or would happen. That's what I felt. I mean, and I'm glad
that he did that because as I sit here right now, I personally
feel he will get life i1if this is overturned, 100 percent. He
would have gotten it then -- I'm sorry. I'm sorry.
Q: If he -—-
Ac: He would have gotten it then and he'll get it now if this
is overturned in my vast experience. That's just how I feel.
Lying in wait and the coverup and the other things that took
place. And also, he confessed, you can't put him on the stand
then. He talks about, well, it could have been -- he even
wrote in his thing, well I have an argument for self-defense.
Really? You can't bring about the occurrence, you can't bring
-— there's no self-defense, no self-defense. And then he
talks about well Jim should have brought up my mental health.
No. What I just heard today, Jim did everything right, you
know, God rest his sole. If Jim had heard exactly what this
guy testified to ---

MR. FOWLER: Objection. Objection.

BY MR. JAMES:

A: --—- in my professional opinion ---
Q: Hold on. Hold on, now we're speculating.
Ac: Okay. All right.

MR. FOWLER: Speculation, Your Honor.

MR. MCCOY: I understand.
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THE COURT: Sustained.

BY MR. JAMES:

A: Having said that, I'll take it back down to -- I, I
after, after listening to what the Doctor said about how this
man was not insane under M'Naghten and how he testified here
today and he was competent to stand trial, you know, in
criminal law we don't have a guilty but mentally ill defense
during a plea negotiation. You don't stand up and say well
he's guilty that's the mitigating factors, right, that come
into it. Now, if you want to mitigate the factors and say
well, you know, he's got bi-polar and he's angry and depressed
and all of these other things, yeah, that could have been
brought up in the final plea. But when we were going through
our plea, everything in the transcript was what was brought
up. Now, in our mitigation we did talk about things. We
talked about him in the community; we talked about his past;
we talked about, you know, his contributions; and we talked
about him being a local; we talked about, you know, where he
went to high school, knowing me from high school and all of
that other stuff. But the idea that somehow this plea was
incorrect because we didn't, or Jim didn't, say he's guilty
but mentally ill. I mean, you run the risk or the Court, of
the prosecutors, and they will literally tell you, you want to
go down that road we'll through out the plea. But in this

case, 1it's not like -- I mean, we had our own expert. All
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right. Let's say this expert -- you know, we've got to turn
over everything in discovery. Let's say we turned over this
expert, and he testified and said this guy is competent to
stand trial and I don't find him criminally insane at the time
of the thing. That's life without parole on our own, on our
own client in my opinion which is what I advised him at the,
at the sentencing hearing. And, and I just don't feel like
anything that Jim could have or would have said in mitigation
would have affected ---

MR. MCCOY: Objection.

BY MR. JAMES:

Ac: -—-— the 25-year sentence, or I would have said. I don't
think there's anything I could have said ---

MR. FOWLER: Can we get a ruling from the ---

MR. MCCOY: Okay.

THE COURT: Regarding to what Jim would have said,
sustained. He can say what he would have said.

MR. FOWLER: Thank you, Your Honor.

BY MR. JAMES:

A: I mean, that's it in a nutshell.

Q: Okay. We just went over a lot of material. I got a few
notes to make sure that we cover it on the record.

A: Sorry, man. I've been waiting on this.

Q: That's all right. I could see you building up back

there. We talked about the discovery. You had an opportunity
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to review all of the discovery, correct?

Ac: That's right.

Q: All right. And you reviewed the state's evidence against
your client?

A: Yes.

Q: And did you ever review it with your client or had that
already been done?

A That had already been done, but like he testified, we
went out to the courthouse on the arraignment day. My
assistance, Allie Argoe, brough her laptop, we had all the
flash drives, we had everything, and we said what is it that
you want to review? What do you want to talk about? And we
got to learn a whole new thing that wasn't in the discovery;
we got to learn the truth. And the reason that there weren't
defenses brought up is because how can you, how can you defend
-—- how can you say a month into it, a year into it, or two
years into it when the guy is telling you I had nothing to do
with this, this isn't me, I had nothing to do with it, how can
you say all right well you're insane anyway. Why would his
insanity matter if he -- if it wasn't him?

Q: That actually gets to a point that I wanted to go over
with you. What was your trial strategy before he came clean
to you and admitted that he was the person who shot the victim
in this case?

A In this case?
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Q: In this case.

Ac: My trial strategy?

Q: What was the trial strategy or defense that you had in

mind before that day for the arraignment when he came clean
about everything and ---

A: Well, we had no witnesses and after he -- before he,
before he told us the truth, the trial strategy was poke holes
in, you know, the Allen Large thing. And, you know, poke
holes in some of their other theories about him, you know, him
being camouflaged, and weighing too much, and him never
finding the clothes, and then him getting to the strip club
too fast, the taxi cab driver not really seeing him. But, you
know, the guy followed him. I mean, it wasn't much of a
defense. You know, I've won on a lot less, but it wasn't but
of a defense.

Q: Could you clarify one point, and I hate to cut you off
here, but when you said the Allen Large thing, to which Allen
Large thing are you referring? I have an idea, but we need to
put it on the record.

Ac: So, every client that hires you brings up who the
detectives are and their personnel file rightfully so. I have
no problem with that as a defense attorney, credibility is a
huge issue. Allen Large, his credibility, he almost ruined
his entire departments credibility for what went down. I have

no problem -- the guy has been criminally charged, he's passed
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away now, you know. I'll not get into it any further. But,
yeah, he was one of the first ones on the scene that
interviewed CJ. But then, you know, a dozen other police
officers conducted interviews and, you know, he testified to
how many other people were interviewed including his wife, ex-
wife, and other family members and whatnot. So, you know, you

can only poke holes so much in credibility. There just wasn't

anything there. He wasn't involved that much.
Q: So, it was already going to be touch sledding?
A: Yeah. I mean, it was going to be -- to get it out of

murder would have been almost impossible to get it into
manslaughter. You're talking about heat of passion. Heat of
passion is not preparation, that's murder. And then once
you're into murder you don't get 30 years, nobody gets the
minimum in a murder case, you start out at 45. In my opinion,
you start out at 45 and it goes all the way up to life
depending on how hard you drag the family through a trial.

Q: How did you enter into plea negotiations with the state

after his disclosures at the pre-arraignment meeting?

A: Well, I asked Jim, you know, what his, what his strategy
was for that. He had been working on the case for three and a
half years. So, I asked him where he was as far as

negotiations went and he said, "I've got ---
MR. FOWLER: Objection, Your Honor, hearsay.

THE COURT: Sustained.
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BY MR. JAMES:

Q: It's unfortunately sustained -- not to pass any opinion
on the ruling of the Court.

A: Well, I came to, I came to learn that he had an offer of
25 years during the course and scope of my representation and,
you know, I thought that that was great after the story that I
had heard: lying in wait, camouflaged, covering up and all of
that stuff. Particularly in that neighborhood, I mean, this
happened at Broadway Station on 38th Avenue, you know, that's
where I used to spend the night when I was in like -- when T
was 18 years old. I didn't bring that into a factor in my
discussion, but I knew how that would play out with a jury in
Horry County, South Carolina. 1It's a subdivision.

Q: To circle back around to a line of questioning that I
started you on and I didn't complete it quite yet, we went
over your strategy of essentially poking holes in the state's
case and putting them to their burden. Did you explain to

your client that that was going to be a strategy at trial?

A No.

Q: Okay.

A: No. I mean, we went over his -- we went over, yeah. I
mean, we went over -- so once I went out to get ready for

trial with him, the first thing he told us was the truth, how
it all went down, and that he wanted to plead guilty and put

it behind him. So, at that point, you know, I mean we
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explained him once you plead guilty you lose the right to
cross—-examine. I mean, we go over a form.

Q: So, you really didn't have, you yourself, Jonny McCoy,
didn't really have the opportunity to explain to him the
strategy that you were going to go on?

A Yeah, nor was it necessary.

Q: Okay. And the 25 years was already on the table and
y'all went to the solicitor and ---

Ac: Yeah. I think that they had like taken it off and I told
them to go see if they'd put it back on and then they put it
back on. And then Allie and I, yeah, made sure that it was
still on and then we came out here and he had already known.
Q: And I know you've touched on this already, but we'll go
through it real quick. You discussed all of his rights to a

jury trial?

Ac: Right. Yeah.

Q: And his right to remain silent?

A: That's right.

Q: And his right to confront the witnesses against him?

A: Yes, sir.

Q: And his right to an instruction that the Jjury should not

taken an inference i1f he did remain silent?
A That's correct.
Q: Okay.

A: I think that's what he was referring to when he said we
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went over everything that was going to be said, because I
mean, we always do.

Q: Did you tell him what to say during the plea proceeding?
A: No. I mean, so, so sometimes clients can, you know, run
off and say things that have no bearing on what's going on.
So, I always certainly tell my clients, remember we're here to
plead guilty and put this behind you. We're not here to, you
know, kind of discuss things like oh there not talking about
the right color shoes I was wearing, because that'll be
brought up, right, we'll you know he had a brown pair of shoes
on or whatnot. You know, stay focused on what we're doing and
that is you are guilty of this, we've been over -- we've read
over everything. You've had three and a half years, we're
here to plead guilty, put it behind you. So, yeah, no, we
certainly -- and I've always done it that way and I think
every attorney does that out of respect for the victims, the
witnesses, and the Judge, and the Court to make sure that it's
limited to what we're doing. I mean, you're there for a plea.
You're not there for some sort of diatribe about what, you
know, what you think should be going on. The Judge is asking
you do you have any questions, are you understand -- you know,
we just tell them to limit it to answering those questions.

Q: You mentioned all of this came out at a pre-arraignment
meeting. Was this case on the trial roster?

A Yes.
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MR. JAMES: I beg a moment of the Court's indulgence.

BY MR. JAMES:

Q: There's already been some testimony from other witnesses
on this subject, but Mr. Powell never asked you to file a
notice of appeal, did he?

A: No, sir.

Q: Did you speak with Mr. Powell about the case after he

plead guilty?

A: No, sir.
Q: Did you exchange letters with him?
Ac: No, sir. Maybe somebody from my office did, but not me.

I think Ms. Argoe wrote him a letter. She gave him all of his
stuff and explained everything.
Q: And in your interactions with Mr. Powell he seemed to

understand what you were telling him?

Ac: That's right.

Q: And he was able to communicate to you?

A: Yes, sir.

Q: And clearly remember everything that occurred at the time

of the killing?

A: Yes, sir.

Q: And you were prepared to go ahead to trial?

A: Yes, sir.

Q: And Mr. Powell initially declined the plea offer,
correct?
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A: Yeah. I mean, not to me.

Q: Okay.

Ac: So, to my understanding, you know, Mr. Powell did the

exact same thing that everybody does, and that is ---
MR. FOWLER: Objection, Your Honor, speculation.
MR. MCCOY: Okay. Yeah, I won't speculate on it.

BY MR. JAMES:

Q: Let's not speculate.

A: Yeah. I mean, Ms. Argoe or Mr. Irvin would be better to
answer that one.

Q: You were, of course, present and representing Mr. Powell
at the plea proceeding, correct?

A Yes, sir.

Q: Did you see any basis upon which you could object to the
statements of the victim's family members during the plea?

A No, sir.

Q: Did you ever consider filing motions to suppress any of
the evidence in the state's case?

A: No, sir.

Q: Is that something you would have done potentially if you
were proceeding ahead to trial?

Ac: That's right. And I mean, suppressing interviews? I'm
not really sure how you suppress an interview, the office can
still testify as to what he was told. And again, he confessed

to us in full, so he could not have taken the stand in his
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defense. We had very limited stuff to go on at that point.

And also, he said he wanted us to talk to his ex-wife and
that's criminal law 101, you cannot talk to a victim in a
criminal case. Especially, in a case like this where she is
the victim of the crime.

Q: Why not?

A: I mean, because first of all it was an order, no contact
order as part of the bond and it says anyone -- I mean, I've
just been always told that and I never do it. I mean, I maybe

wrong but I never contact a victim on my client's behalf and I
never will. But I can tell you right now in a case where
she's on the bond, no contact order in place, that means the
attorney and the family as well.
Q: In your experience as a criminal attorney, do you believe
that contacting the victim could potentially create problems
for you at trial?

THE COURT: Objection, Your Honor, speculation as to
other issues not this issue particularly.

THE COURT: I get the gist; you can go ahead.

BY MR. JAMES:

A I mean, it could create issues for me at the bar too. I
mean, I don't want to be ---

MR. JAMES: We'll move on, we'll move on. No further
questions for this witness.

THE COURT: All right.
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CROSS EXAMINATION OF MR. MCCOY BY MR. FOWLER:

Q: Now, you said that he had a no contact order in

conjunction with his bond; is that correct?

A: I would imagine so.
Q: Did he have a bond in this case?
A I mean, no he didn't have a bond in this case but, I --

so could he have called her from the jail?

Q: I guess my question was did he have a bond in this case,
and you said no; 1is that correct?

A: Yeah. He didn't have a bond, but he couldn't have called
her from jail. So, I'm operating on the same rules that my
client is an extension of me, and if he can't contact her
obviously, I can't contact her either.

Q: So, did you not know he didn't have a bond in this case?
Ac: Hold on, let me see. No. I attended the bond hearing,
the one where he said I did a fantastic job. Hold on, let me
read it. "You did a better job at my bond hearing on 1/8/17
that Irvin ever did at the previous five hearings." And then
he goes on to say that I'm in beast mode all the time.

Q: But you ---

A So, yeah. I knew there was a bond hearing. I was just
saying that there's a no contact order in place during the
procedures of bond which is also at intake. I got the words
scrambled up.

Q: You called him CJ quite frequently during your direct
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examination. Why did you call him CJ?
Ac: Same reason people call me Jonny.

Q: Well, his name is Clifford Powell. What the difference -

where did the CJ come 1in?

Ac: I don't know. People called him CJ from high school.
Q: Okay. So, you went to high school with him.
A: That's right.
Q: So, how long have you known him?
Ac: I don't know him.
Q: But you felt, but you felt comfortable enough to call him
CJ —-—-
THE COURT: What does that have to do with the PCR
hearing?

MR. FOWLER: I'm just trying to find out ---

THE COURT: We know what he's talking about. He's
referring to this guy right here as CJ for some reason because
he knew him in high school. Let's go ahead and move on.

MR. FOWLER: Thank you, Your Honor.

BY MR. FOWLER:

Q: What did you do in terms the notice of appeal
notification to my client, Mr. Powell?

A: I didn't do anything.

Q: Okay. In terms of the competency and insanity defense,
did you provide him any information?

A: No.
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Q: Okay. In terms of asserting defenses, possible defenses,
what did you do in regards to that with Mr. Powell? How did
you notify him of asserting possible defenses?

Ac: Well, he didn't have any defenses. He didn’t want any
defenses. He confessed and told me he wanted to plead guilty,
but he didn't have an insanity defense either.

Q: Okay. Well, now you said that Jim, I think you said, did

everything right; is that correct?

A: Yes, sir.

Q: Okay. Well, now —--

A: In my opinion.

Q: -—-— that's your opinion.

A: But it's a moving target in criminal law. See, in

criminal it's practicing criminal law because there's no right
or wrong answer. But I'll just say in CJ's own words in the
letter —-—-

MR. FOWLER: Objection, Your Honor. 1I'd like to a
response to my question and move on, please.

MR. MCCOY: Well, you asked me what I thought Jim did ---

BY MR. FOWLER:

Q: I mean, you're talking about CJ. I mean, you started
talking about what CJ said. I would prefer to hear from you
about what you did in terms of ---

A: You asked me if Jim --- i1if I thought he did a good job.

That's what you said.
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Q: Right. You said that on direct and I'm asking a follow-
up question.
Ac: Okay.

THE COURT: And what is that question?

BY MR. FOWLER:

Q: The follow-up questions is: You were in the courtroom
when Mr. Morgan talked about him treating Mr. Powell in
January 2015.

A: I was.

Q: And you heard Mr. Morgan say that there was no follow-up

done, correct?

Ac: That's right.

Q: And you heard Mr. Morgan say that there was no ---

Ac: Insanity.

Q: Well, you heard Mr. Morgan say that he had recommended a

follow-up, correct?
A: Right.
Q: So, did Jim do anything incorrect in not following up on

Mr. Morgan's summary in testing?

A: No.
Q: Why not?
A: Because Jim's job is to see if there is any legal defense

to criminal law. Once he realized that CJ Powell, or that
Clifford Powell, had no insanity defense and was competent to

stand trial just as Mr. Morgan testified here today, Jim Irvin
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is no longer indicted to this client to make sure that he gets
proper health care. You're now talking about personal health
care for CJ, for Clifford Powell. You're not talking about
defenses. Jim Irvin did it right. You don't further, you
don't further drag an expert down the road who has already
clarified that he is: (a) not incompetent, and (b) not insane.
He testified, "I had an hour lunch with Jim where we talked
about everything." Now, you don't want me to assume what they
talked about during that hour, but I think we already heard it
here today.

Q: You said that it was personal health care; is that how
you phrased it?

A: If he says I need to see CJ because I think that he has
mental issues like bipolar and this, that, and the other,
those are things that will not affect trial. Competency?

Yes. Insanity? Yes. 1Is he depressed? No.

Q: But that would have been found out with further review
with Mr. Morgan, Doctor Morgan; 1s that correct?

Ac: That's fine. That's fine. That's for his family. We're
talking about criminal defense: insanity defense, and
incompetency. Jim hit those two things and it's no longer in
the realm of hey let's travel down this -- I mean, no wonder
Jim stopped. The guy testified here today he's not, he's not
insane under M'Naghten. You want Jim to run down the gamut

and make sure that Mr. Powell has depression medication and
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that, you know, he gets a diagnosis for bipolar? What's that

got to do with his trial?

Q: But all of this was found out while he was incarcerated,
correct?

A: Yeah. I guess.

Q: In terms of investigation, what did you go to investigate

the charges against my client in this case?

A: I listened to him tell me that he put on camouflage gear,
he loaded a gun, he went to the address, he waited at the
parking lot, he waited for them to pull in from a date, he
waited for the man to get out of the car, he pulled up behind
him, he shot him, he turned around, he pointed the gun at the
girl. He told her, "you're lucky I f'ing love you". He left,
he took off his clothes, got naked in the car, that's where
the taxicab saw him. He threw his clothes into a bin where --
again the Goodwill bin. He took the gun, he threw it in a
dumpster, and then he changed his clothes, and he drove to the
Gold Club as an alibi. That's what I investigated.

Q: Okay. And you didn't investigate any other witnesses or
anything else, correct?

A: Un —---

Q: I mean, your scope of responsibility was just listening
to what he said in a conversation, correct?

A: Right. And then after he told me that, he said I want to

get the best plea possible.
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Q: The state had a witness at sentencing. Did you challenge
anything about that state's witness testimony or conversation
with the Court under oath at the sentencing hearing?

A: I'm sorry.

Q: Did you have -- in terms of his sentencing -- you were

there at his sentencing, correct?

A: Yes. I was.
Q: And the state had a witness at sentencing, correct?
A: A witness.

MR. JAMES: Objection: asked and answered. This line of
questioning was fully covered on cross.
THE COURT: I agree. Sustained.

BY MR. FOWLER:

Q: Were you familiar with any dual representation?
A: No.

Q: Okay. Did you move to suppress any evidence?
A: No.

MR. FOWLER: If I may have a moment, Your Honor. Your
Honor, after discussions with my client, no further questions.

THE COURT: All right.

MR. JAMES: Nothing further from the state.

THE COURT: All right. You may step down. Thank you.

MR. MCCOY: Thank you, Judge.

THE COURT: Any other witnesses?

MR. JAMES: That will be the state's showing, Your Honor.
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THE COURT: All right. Anything you want to put on the
record.

MR. FOWLER: No, Your Honor. Just briefly, we've gone
over the grounds that my client and I discussed. I've
discussed this with my client several times and we feel -- we
ask for the Court's approval of his PCR application and as
quickly as possible.

THE COURT: All right. Anything you'd like to say?

MR. JAMES: Before I continue with my closing, Your
Honor, this is -- well, first, may Mr. McCoy be excused?

THE COURT: Yes.

MR. FOWLER: No objection, Your Honor.

THE COURT: Have a good day. Thank you.

MR. JAMES: This is potentially something that should
have been brought out on the testimony, but I should like to
clarify is Mr. Powell requesting a belated direct appeal to
his guilty plea in addition to the request for a new trial, or
is he exclusively requesting a new trial? And if you need a
moment to answer that question.

THE COURT: I think he's already testified as to what he
wants.

MR. JAMES: Okay.

THE COURT: ©So, I don't see the need to go down any
further roads. The witnesses have already left.

MR. JAMES: I understand. My concern, Your Honor, is
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that there has been some testimony as to a White claim that he
did assist upon an appeal from his guilty plea and I have no
evidence to -- but the testimony that he's provided.

THE COURT: I think he's just trying to say that his
lawyer didn't tell him.

MR. JAMES: Right. Your Honor, I believe that the
testimony presented here today shows that he was not insane,
shows that he was thoroughly competent at the time of his
plea, shows that any further exploration of that could have at
best lead to a guilty but mentally ill plea, but there's
nothing to show that the state would have been willing to
enter into that. And additionally, guilty but mentally ill
pleas only pertain to the conditions of the incarceration, not
the validity of the plea itself. Your Honor, none of the
testimony today shows any deficiency on the part of either
counsel. None of the testimony today shows any prejudice that
would have caused Mr. Powell to not plead guilty but instead
proceed to trial. As Mr. McCoy very clearly testified at that
pre-arraignment meeting, he and Mr. Powell met, and he asked
Mr. Powell to tell him the truth. Mr. Powell told him the
truth, the whole truth, and nothing but the truth and at that
point asked them to get him the best plea that they could.

So, Your Honor, I'd respectfully request that this Court deny
the application for post-conviction relief.

THE COURT: All right.
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MR. FOWLER: And, Your Honor, my client has given me some
discs and some information that he requested back and I'm
giving that back to him at this time.

THE COURT: All right. I'll take it under advisement.
I'll let you know something this week.

MR. JAMES: Thank you, Your Honor.

MR. FOWLER: Thank you, Your Honor.

(COURT ADJOURNED)
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CERTIFICATE

I, the undersigned, Sallie Beth Todd, Official Court
Reporter for the State of South Carolina, do hereby certify
that the foregoing is a true, accurate and complete transcript
of the Transcript of Record of the hearing held in the

interest of Clifford Wayne Powell versus The State of South

Carolina held in the Common Pleas Court for Horry County,

rry County Courthouse, Conway, South Carolina, on October

Sallie Beth Todd, CVR

Official Reporter
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STATE OF SOUTH CAROLINA

)  IN THE COURT OF GENERAL SESSIONS

COUNTY OF HORRY ) OF THE FIFTEENTH JUDICIAL CIRCUIT
) WARRANT #
)

STATE OF SOUTH CAROLINA ) ‘AMENDED ORDER.

Vs. ) . APPOINTING CONFLICT ATTORNEY -

) PURSUANT TO RULE 608

Clifford Powell, ) '

Defendant. ) 2
) e, 2 3
) %‘r_‘_i'_ & )
4 '-";;| ‘ e

ERLE

ﬂ
: =0
This matter comes before me regarding appointing co-counsel for the Defgﬁﬂg pif
zar ¥ 5
to Rule 608 SCACR. The Defendant was arrested on June 2, 2014, for the offense QD S ‘
~Na
2

=
i
[ )

c

Ak

1. 2014A2610201447 Murder/Murder

2. 2014A2610201448 Weapons/Possession of Firearm of Ammunition by person
convicted of violent felony

3. 20!4A2610201449 Weapons/ Possession of weapon during violent crime, if not
also sentenced to life without parole or death

4. 2014A2610201481 Assauli/Attempted Murder _

Upon application of the Defendant, Clifford Powell, through the Office of the Public
Defender, the Court finds that the Defendant is eligible for cqurt—appointed co-counsel, based upon
the attached Certificate of Representation.

The Defendant is placed on notice that Defense of Indigents Act as contained in S.C. Code
17-3-310 (G)(6), (1993 as gmended), authorizes OID to enter into contracts with qualified private
counsel.

Pursuant to Rule 608 and S.C. Code 17-3-310(G)(6), fhe below listed attorney, who is an

active qualified member of the South Carolina Bar, is appointed as co-counsel to represent the

Defendant.
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CUITIS ORDERED that, puirsuant 16 Rule'608 and S'C..Code 17-3-310(G)(6),-the following:

attomngy is appointed a5 coczounsel to represéiit the Defendant on the above-referenced offerise(s)”

-3
e
Jonathan D. McCoy: 25,2 3
1240217 Aveniis North; Suite 105 s TS
“Myntle Beach, SC 29577 ) 2
(D) 843-848.7335 ~ €&

(AND.IT:IS-SO ORDERED:

DATED: '3' '37 /( 7 :

SO

:THE-MONORABLE ‘s‘r [g,r% JOHN
_CHIEF. ADMINISTRAT UDGE
'FOR GENERAL SESSIONS-.

s FIFTEENTH-JUDICIAL CIRCUIT -

NOTICE: SC Supreme Court Order of September 29, 2006 nires appointed counsel
entitled to pavment from the Office of Indigent Defense (QOID) to register the case online
i

entitled to payment from the Office of Indigent Defense (OID) to register the case online
within fifteen (15) days of this appointment at WWW.SCCID.SC.GOV and further directs
that reimbursement vouchers be submitt directly to SCCID and not to the trial ju

the clerk of court. See SCCID website for further details.
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§] ATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

) .
UNTY OF HORRY ) OF THE FIFTEENTH JUDICIAL CIRCUIT
' )
simre OF SOUTH CAROLINA ) ORDER
i ) APPOINTING CONFLICT ATTORNEY
, VS. _ ) PURSUANT TO RULE 608
CLIFFORD POWELL

)
)

|
ITLE NO:  26A14-00001516

This matter comes before me regarding appointing counsel for the Defendant,
pursuant to R.uie 808 SCACR. The Defendant was arrested on June 08, 2014 for the
offensa(s) of:
2014A2610201481 Assault / Attempled Murder

', Upon appﬁmon of the Defendant, Clifford Powell, through the Office of the
Tubl‘c Defender, the Court finds that the Deferdant is eligible for munap@lrqu
¢ounsel, based upon the attached Certificate of Representation. O—— " "-._; ":g.q

73’-};. =
The Defendant is placed on notice that Defense of Indigents A& as c&rtain%dgn
i oS =0
.C. Code 17-3-310 (G)(@). (1993 as amended) authorizes OID to éaeggnto’é’ennggs
— ¢£ @ o2
qualified private counsel . ﬁgm @

j Pursuant to'Rule 608 and 8.C. Code 17-3-310 (G)(6), the belo: listed attomey,
who is an active qualified member of the South Carolina Bar, is appointed to represent
e Defendant.
[T 1S ORDERED that, pursuant to Rule 608 and S.C. Code 17-3-310 (G)(6), the
Lullcwing gitomey is appointed to represent the Defendant on the above-referenced
offense(s) | ' o

JONATHAN D. MCCOY
ATTORNEY AT LAW

1240 21ST Ave North Suite 103
Myrtle Beach, SC 20577

PHONE: 843-848-7325
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| AND IT IS SO ORDERED:

l 1
DATED,___| / 4 / 17 /%gn
CONWAY, SC/ 7 3 H. JOHN, J
. FIFTEENTH JUDICIAECIRCUIT
l COURT OF GENERAL SESSIONS
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e P —

193




194

ey =

'ﬁmwz;qaxemf&@__azmsﬂﬁgm 5@&;&@%

B’Eg.ds_sr._eb_i()mf on1 ws— -457-540 T_'@ﬂﬂéfwj_&am

L]
%ﬂﬁﬁr T AL e ZeD (N INEr oy A4MERRYS THRKS

_loRRiE € 1esr S Yoormy @dﬁ&ﬂé&mﬁqﬁe&ﬁs@m

Fonkded 2) W6 L DoRks !Mé& o W TR
M{J— A A "‘.E il nr'ﬂ 4 BEA’G

Z@@Lﬁ_’ﬁ@ﬁfﬁl_@&_&&s OF 72/

o Accivers b 5@@.@@#&%@%
Yooy st Mdm&mm@hﬁ&e_@m

orzlm.)_é_zggm_‘cwjicﬂ%o\(@ﬂ
2k oF (DIRTbd)




195

(HAROLD C;MORGAN, M.D7
TCONSULTANT IN, GEN'ERAL AND FORENSICPSYCHIATRY -

Telephone  404-885-1235 Facsimile 404-410—4053
Cell 803-238-7040

CJuly 5, 2015

" James T. Trvin, Esq
"P.O.Box 2677,

“Myrtle. Be?(:h SC 295‘?8_7

(Re:. . Clifford Povell ;

(STATEMENT OF CHARGES)

LProfessnonal Services 1 _day January | 10 20157 ($2000.001
‘Examination of chent“
Travel _
.Psychiological Testing,
“Consult-with attornej

DBA AS

' MAILING. ADDRESS: 75 14" Stréet; N}_ﬁ;_-_;#39411_,-§uaﬁ;ta_,—cg30309’-76'1'42.' g
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
Clifford Wayne Powell, Jr., ) Case No.: 2017-CP-26-07756
S.C.D.C. No. 372293, )
)
Applicant, )
B ) ORDER OF DISMISSAL
2 : : , )
, : ~ )
State of South Carolina, )
_ , )
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
filed by Clifford Wayne Powell, Jr, (“Applicant”) on November 28, 2017. Respondent made its
return on or about March 1, 2018. The Court convened an evxdentlary heanng mto the matter on
October 9, 2019, at the Horry County Government & Justlce Center in Conway, South Carolina.
Applicant was present at the hearing and represented by Steven W. Fowler, Esq. Johnny Ellis
James Jr., of the South Carolina Attorney General’s Office, repreéented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. One of Applicant’s two

‘plea counsels, Jonny D. McCoy, Esq., as well as Dr, Harold Morgan also testified. The Court

had before it Applicant’s records from the South Carolina Department of Corrections, a copy of

the original plea transcript, the records of the Horry County Clerk of Court regarding the subject

A convictions, the pleadings, and the exhibits introduced at the evidentiary hearing. The Court

ﬁnds as follows:
1. PROCEDURAL HISTORY
Applicant is confined in the South Carolina Department of Correctlons pursuant to orders

of commitment of the Horry County Clerk of Court. Applicant was indicted at the September
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2014 term of the Horry County Grand Jury for murder (2014-GS-26-03666).! James Irvin and
Jonny D. McCoy, Esgs. (collectively “Counsels”) represented Applicant. Nancy R. Livesay and
Christopher D. Helms, Esqs., of the Fifteenth Circuit Solicitor’s Office, prosecuted the case. On
April 26, 2017, Applicant plé guilty to the lesser-included offense of voluntary manslaughter.
Upon recommendation by the State of a sentence of no mofe than twenty-five years, the
Honorable Larry B, Hyman, Jr. sentenced Applicant to imprisonment for a term of twenty-five
years. Applicant did not appeal his plea or sentence. |
Present Appligation

In his post-conviction relief application, Applicant alleges he is being held unl.awfuﬂy for

the following reasons:

1. “Ineffective Assistance of Counsel”
a. “For Failure to File Notice of Appeal”

i. “Applicant did not knowingly, intelligently, and voluntarily wawe
his rights to a direct appeal.” : P

b. “For Failure to Present a Competency and Insanity Defense”
i. “Counsel failed to present a competency and insanity defense.”
c. “For Failure to Advise and Assert Defenses to Applicant” -
. “Counsel failed to inform Applicant adequately of all available
defenses including failure to inform Applicant of the b_/I_’_I:Iﬂlgh_tgl_l
insanity defense, codified as S.C. Code 17-24-10”
d. “For Failure to Adequately Investigate and Prepare for Trial”

i. “Counsel failed to adequately investigate and prepare for trial by -
not investigating mental illness claims of Applicant by State’s
witnesses, State’s victim/witness, Applicant’s family, Applicant
himself, and a psychiatrist’s diagnosis informing Applicant’s
counsel of findings of mental illnesses.”

e. “For Failure to Challenge Statements Presented By State’s Witness At
Sentencing”

i. “Counsel failed to challenge statement’s presented by State’s
witness at sentencing to the Court, towards Applicant which was
blast, held no value, was no evidence to support witness’ claim
accusing the Applicant of a hate crime using racial terminology.

! Applicant was additionally indicted for attempted murder (2014-GS-26-03665; superseding 2014-GS-26-04029);
unlawful possession of a firearm by a person convicted of a violent offense (2014-GS-26-03667); and possession of
a weapon during the commission of a violent crime (2015-GS-25-00423). These indictments were dxsm1ssed nolle
prosequi as part of Applicant’s plea.
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t.

Counsel’s failure to raise challenge to this statement as well as
notify the Court of Applicant’s mental illnesses was erroneous and
possibly affected the Court’s consideration for leniency and a
considerably lower sentence.”

“By Dual Representation”

i

“Applicant’s counsel began representing Applicant on June 10,
2014 and dual represented a State’s witness in November 2014.
This State witness had collected evidence and turned said evidence
over to police, gave statements to State prosecutor and a detective
interview which was used in having Apphcant plead guilty.
Counsel represented said State’s witness, in the company of the
State’s “star” witness/victim in a separate hearing/case. The -
Applicant's counsel maintained a close relationship with this State
witness throughout pre-trial. This believability affected
Applicant’s case and in turn prejudiced counsel towards
Applicant’s defense and decisions concerning trial.”

g. “For Failure to Move For Suppression of Evidence”

i

ii.

iii.

“Counsel failed to move to suppress evidence used in having the
Applicant plead guilty, such as:”
1. “Written statement, (2) detective interviews of State’s
“star” witness/victim/[illegible]”
2. “Written statement, (2) detective interviews of State’s
witness/roommate of Applicant.”
3. “Investigative report of State’s 2™ Eyewitness provided by
Ginger Pop in April 2017.”
“Incorrect/misdated residential search warrant used to collect items
from Applicant’s home used in having the Applicant plead guilty.”
“The items listed [above] were used to get the Applicant to plead
guilty. These witnesses gave inconsistent statements and in audio
recordings on 911 calls, detective interviews and written;
Investigator Pop’s investigation report of eyewitnesses in April
2017 completely contradicts and is very inconsistent with his (2)
911 calls and detective interview on June 1% 2014.”

h. “For Advice Conceming Plea, Going to Trial And Preserving the
Applicant’s Rights”

i.

i

“Counsel advised Applicant to plead guilty despite the repeated
objections to doing so by the Applicant on April 24™, 2017 at the
Horry County Courthouse and repeatedly on April 2612017 at the
Horry County Courthouse immediately before the hearing for
sentencing, at which time Applicant was coerced and frightened
into pleading guilty.”

“Miscellaneous Ineffectiveness of Counsel”

i.

“Applicant’s counsel was undergoing treatment for lung cancer
while representing Applicant at the January 2017 bond hearing and
at the April 26" 2017 sentencing hearing. Counsel never informed
Court of life threatening illness, treatment of disease including
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medication, or the Applicant. It is possible Applicant’s Counsel’s
judgment and performance was effected by his illness, treatment
and medication.”

j “For Failure to Investigate Witnesses”
. “Counsel failed to investigate all witnesses who had information
concerning the Applicant’s guilt and innocence. Counsel had a
duty and obligation to investigate all witnesses who may have had
information concerning the Applicant. Counsel] failed to contact
and investigate all alibi witnesses. Complete failure to investigate
these witnesses can hardly be considered a tactical decxsxon 2 .

2. “Voluntariness of Plea Unrelated to Attorney Error” '
a. “The court failed to advise the Applicant about supervised release upon
completion of prison sentence term at the sentencing hearing.”

Applicant requests relief as follows:

o “Direct Appeal to Be Reinstated, Guilty Plea And Sentence To Be Vacated, And
A New Trial Ordered.”

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW ‘

This Court has reviewed the testimony ﬁresented at the evidentiary heaﬁng, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. lFurther, this Court has reviewed the records submitted to it by the parties and the
legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court
makes the following findings bﬁsed upon all of the probative evidence presented.

A. Ineffective Assistance of Counsel |

Applicant’s allegations of ineffective assistance of counsel are without merit. In aPCR
action, Applicant bears the burden of proving the allegations in his application. Butler v. State,
286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of
cc;unsel asa éround for relief, Applicant must prove that “counsel's conduct so undermined the
proper functioning of the adversarial process that it] cannot be religd upon asuhaying prodnged a |
just result.” ‘S‘tri_ckland v. Washington, 466 U.S. 668, 686 (1984); __B_tﬂgx_‘, 286 SA.C. at 442{334 |
S.E.Zd at 81 4; |
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In evaluating allegatiqns of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s
performance was deficient. Strickland, 466 U.S. at 686; Cherry v. State, 300 S.C. 115, 117, 386
S.E.2d 624, 625 (1989). Applicant must so prove his factual allegations by a preponderance of
the evidence. Rule 71.1(e), SCRCP. Under this prong, the court measures an attorney’s.

performance by its “reasonableness under prevailing professional norms.” Cherry, 300 S.C. at

117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 690). The proper measure of
performance is whether the attorney provided represe;ltation within the range of competence
required in criminal cases. Butler, 286 S.C. at 442, 334 S.E.2d at 814, “Counsel is strongly
presumed to have rendered adequate assistance and made all significant decisions in the exercise

of reasonable professional judgment.” Id. (citing Strickland, 466 U.S. at 690). “When counse]

‘focuses on some issues to the exclusion of others, there is a strong presumption that he [or she]

did so for tactical reasons rather than through sheer neglect.” Yarborough v. Gentry, 540 U.S. 1,

5 (2003) (citing Strickland, 466 U.S. at 690). The Court, in determining deficiency, must
affirmatively entertain the range of possible reasons counsel may have had for proceeding as
they did. Cullen v. Pinholster, 563 U.S. 170, 196 (2011); Harrington v. Richter(, 562 U.S. 86,
109-10 (2011). “fE]ven if an omission is inadvertent, relief is not automatic, The Sixth
Amendment guarantees reasonable competence, not perfect advocacy judged with the benefit of

hindsight.” Yarborough, 540 U.S. at 6; see also Murphy v. Davis, 901 F.3d 578, 592 (5th Cir.

2018) (“[Clounsel’s performance need not be optimal to be reasonable.”). Applicant must
overcome this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625.
Second, counsel's deficient performance must have prejudiced Applicant such that “there

is a reasonable probability that, but for counsel's unprofessional errors, the result_of the
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proceeding would have .been different.” Cherry, 300 SC at 117-18, 386 S.E.2d at 625. “This
does not require a showing that counsel’s actions ‘more likely than not altered the outcome,’ but
the difference between Strickland’s prejudice standard and a more-probable-than-not standard is
slight and matters ‘only in the rarest case.’” Harrington, 562 U.S. at 111-12 (quoting Strickland,
466 U.S. at 697). “The likelihood of a different result must be substantial, not just conceivable.”
Id. at 112. “The prejudice analysis requires the court deciding the ineffectiveness claim to

consider the totality of the evidence before the judge or jury.” United States v. Basham, 789

F.3d 358, 371-72 (4th Cir. 2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 2011)).
In the context of a guilty plea, Applicant must show that there is a reasonable probability
that, but for counsel's alleged errors, he/she would not have pleaded guilty and would have

insisted on going to trial. Hill v. Lockhart, 474 U.S, 52, 59 (1985). Because a guilty pleais a

solemn, judiciai admission of the truth of the charges against an individual, the PCR applicant’s
right to contest the validity of such a plea is usually, but not invariably, foreclosed. See |
Blackledge v. Allison, 431 U.S. 63, 73-74 (1977) (“Solemn declarations in open court carry a
strong presumption of verity. The subsequent presentation of conclusory allegations
unsupported by specifics is subject to summary dismissal, as are contentions that in the face of
the record are wholly incredible.”). Statements made during a guilty plea should be considered
conclusively, unless an Applicant presents valid reasons why he or she should be allowed to
depart from the truth of his statements. Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870,

874 (Ct. App. 2007) (citing Crawford v. United States, 519 F.2d 347, 350 (4th Cir. 1975)).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on

the fundamental fairness of the proceeding whose result is being challenged. ‘Strickland, 466

U.S. at 696. A court need not first determine whether counsel’s performance was deficient
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before examining the prejudice suffered by the defendant as a result of the alleged deficiencies;
if it is easier to dispose of an ineffectiveness claim on ﬂ:e ground of lack of sufficient prejudice,
that course should be followed. Id. at 696-97.
L Failure to Review or Introduce Footprint Evidence
Applicant alleges that Counsels were ineffective for failing to file a notice of appeal from

\

his plea. Given the collection of claims raised, the Court must consider whether Applicant was

~ wrongly denied his right to an appeal both (1) in the context of his mental health claims and (2)

divorced from the context of mental health. The Court here considers the claim as divorced from
the context of mental health. Applicant’s White claim as it arises through his competence claims
is considered in later sections.

Though counsel is required to make certain that a defendant is made fully aware of his or
her right to appeal after a ¢rial, a different standard applies to a guilty plea:

Absent extraordinary circumstances, such as when there is reason to think a

rational defendant would want to appeal (for example, because there are

nonfrivolous grounds for appeal) or when the defendant reasonably demonstrated

an interest in appealing, there is no constitutional requirement that a defendant be
informed of the right to a direct appeal from a guilty plea.

Turner v. State '380,S.C. 223,224-25, 670 S.E.2d 373, 374 (2008) (citations oniifteﬁ); see also
Rot;, V. Flore;-Ortegg 528 U.S. 470, 480 (2000) (imposing the duty to consult when there is |
reason to think either that a rational defendant would want to appeal or that the particular
defendant reasonably demonstrated interest in doing so); contra Frazer v. South Carolg, 430
F.3d 696 (4th Cir. 2005) (reading Flores-_Ortega to mean counsel generally has a duty to consult

with his client regarding whether to pursue an appeal). Therefore, in a collateral action attacking

‘a guilty plea, the “bare assertion that a defendant was not advised of appellate rights is

insufficient to grant relief.” Jones v. State, 382 S.C. 589, 598, 677 S.E.2d 20, 23-24 (2009)

(quoting Weathers v. State, 319 S.C. 59, 61, 459 S.E.2d 838, 839 (1995)).
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~ Where an Applicant reasonably demonstrates an interest in appealing, or where there is

a reason to think a rational defendant would want to appeal, and where Counsel fails to either

initiate that appeal or comply with Anders procedure, “White permits cohsideration_of the full
trial record on [an] issue in conjunction with appellate review of the PCR proceeding under an
exception to the prohibition against appellate courts considering appeals in the absence of notice
of direct appeal given and timely served.” Smith v. State, 309 S.C. 413, 415, 424 S.E.2d 480,

481 (1992) (citing Davis v. State, 288 S.C. 290, 342 S.E.2d 60 (1986)).

Near the outset of the plea proceeding, McCoy explained to the court that he was
appointed to the case roughly two moﬁths prior “to insure that if Mr. Irvin had any difficulties
with health issues that we’d have somebody here just in case.” (Tr. §, 1. 5-8). Later in the
proceeding, the plea court explicitly informed Applicant of his right to file an appeal, and
Counsels affirmed their ability and obligation to assist Applicant in filing one if so desired. (Tr.
19, 11. 6-18). Applicant confirmed his understanding of that right and how to act uinon it. (Tr.
19,1.1923). | |

At the evidentiary hearing, Applicant testified that after the plea proceeding he was taken-
to J. Reuben Long Detention Center. Irvin visited him some four .hours latér. Applicant claimed
that the post-plea meeting was when he first learned Irvin was battling cancer. Applicant
testified he asked Irvin to file a notice of appeal during that meeting. No such appeal was filed,
and Irvin died shortly thereafter.

Applicant acknowledged McCoy was appointed as co-counsel, and acknowledged
McCoy’s statement during the plea proceeding explaining his appointment, but nonetheless
asserted he did not understand why McCoy was brought on at the time he was appointed.

Applicant testified McCoy was appointed pursuant to a contract under Rule 608, SCACR, even
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though he hé.d retained Irvin at considerable expense. Applicant testified he was told that
McCoy would be co-counsel, but the original order of appointment indicated he was lead, and
that the order had to be amended. Notwithstanding Applicant’s avowed lack of knowledge about
Irvin’s cancer, Applicant wrote a letter to McCoy prior to the plea, explaining he was worried
about Irvin, that he respected McCoy, and that he wanted McCoy to be lead counsel. McCoy did
not become lead counsel.

On cross-examination, Applicant testiﬁed he never asked McCoy to file an appeal.
Applicant explained McCoy was co-counsel, and so he asked Irvin. Applicant understood that a
letter to one attorney would be made known to the other, but testified there were things McCoy
didn’t know about.

McCoy testified warmly to Irvin’s role as his mentor. Irvin was in poor health and asked
McCoy to appear on his behalf at a bond hearing after Irvin was injured in a car wreck. McCoy
subsequently met with the Honorable Steven H. John and volunteered to help Irvin with
Applicant’s case, which Applicant wanted. McCoy was appointed to the case at no cost to
Applicant. Applicanf wrote a léner to McCoy praising him. On cross-examination, McCoy
affirmed he ﬁlgd no nptice of appeal.

The Coun finds Applicant has failed to meet his burden of proof. There is no question

that Applic_ant was aware of his right to file an appeal, as it was clearly explained during the plea

‘proceeding. Applicant’s White claim turns on the credibility of Applicant’s testimony that he

told the now-deceased Irvin to file a notice of appeal. This Court enjoyed the opportunity to
closely observe Applicant during his testimony and weigh his statements against the other

testimony and records before this Court. This Court finds Applicant’s testimony that be told

Irvin to file a notice of appeal is not credible. There being no other evidence to support
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Applicant’s claim, Applicant presents no credjble ;yideqce,to support his claim of (_igi}'t:_ierlf
perfqrmance, and his glaim for reliéf by way of this allegat_ion is:DENIEDT, |

2. Fai{urg to Inyestig(;te, Prepare, Present, and Advise of Mental Hea(th Defenses

Applicant alleges Counsels were ineffective in failing to inv&s_tigatg, prepare, present, an«_i
advise him of potential mental health defenses. Though raised as sgparat'ekal_!ggat}ions inthe .
application, becagse of shared re}évant law and testirpo;;y,y all of Appliqapt’s mepta; 4hAealth
related ineffective assistance claims are addressed together in this section.

Law

“Due process of law prohibits the conviction of a person who is mentally incompetent.”
Jeter v. State, 308 S.C. 230, 232, 417 S.E.2d 594, 595 (1992) (citing Bishop v. United States, 350
U.S. 961 (1956)). “This'right cannot be waived by a guilty plea.” Id. (citing _I_’_ag_e_v.___Robinmg,
383 US. 375 (1966)). “The test of competency to enter a plea is the same as required to stand
trial.” Id., 308 S.C. at 232, 417S.E2d at 595-96 (citing w 26§ SC §74,'225
S.E.2d.340 (1976)). An accused is competent toustvand trial if he or she has sufficient éapability
to consgl_t with his or her lawyer with a reasonable degree of rational understandixig and have a
, rationai as well as factual understanding of the prbceedings. m, 308 8.C. at 232, 417 S.E2d at
596. “The focus of a competency inquiry is the defendant’s mental capacity; the question is

whether he [or she] has the ability to understand the proceedings.” Garren v. State, 423 S.C. 1,

14, 813 S.E.2d 704, 711 (2018) (quoting Godinez v. Moran, 509 U.S. 389 (1993)).

As to the deficiency prong under Strickland, an attorney may reasonably r_el_y_ upon his or
her oWn éerceptions of a defendant in determining whether or not their client should .be mentally
evaluated. Jeter, 308 S.C. at 233, 417 S.E.2d at 596, When establishing Stnckland pfejudige in

the contpkt of counsel’s failure to request a mental competency evaluation, the applicant need
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only show a reasonable probability that he was incompetent at the time of the original

proceeding. Garren, 423 S.C. at 12, 813 S.E.2d at 710 (citing Ramirez v. State, 419 S.C. 14, 21,

795 S.E._2d841, 845 (2017)). As is the case with any other allegation that a defense attorney
failed to adequately investigate some matter, an applicant must present some proof of identifiable
mental health issues which undermine his or her competency; mere speculation and conjecture
by the applicant is insufficient to establish prejudice. Id., 423 S.C. at 13-14,813 S.EE2d at 711,

An applicant alleging incompetence in fact must show by a preponderance of the
evidence that he was incompetent at the time of his original proceedings. Id., 423 S.C. at 16, 813
S.E.2d 704, 713; Hall v. Cétoe, 360 S.C. 353, 358, 601 S.E.2d 335, 338 (2004).

Irrespective of a defendant’s competency to stand trial or plead guilty, “[a]n accused who
lacks the capacity to distinguish moral or legal right from moral or legal wrong at the time of the
crime is rcliéved of responsibility for his acts.” Davenport v. State, 301 S.C. 39, 40, 389 S.E.2d

649, 649 (1990) (emphasis added); see also S.C. Code Ann. § 17-24-10 (codifying the same).

“The key to insanity is the power of the defendant to distinguish right from wrong in the act

itself—to recognize the act complained of is either morally or legally wrong.” Sate v. Senter,

396 S.C. 547, 552, 722 S.E.2d 233, 236 (Ct. App. 2011) (quoting State v. Lewis, 328 S.C, 273,
278,494 S.E.2d 115, 117 (1997)) (cleaned up). “A criminal defendant is presumed to be sane;

the State does not have to prove sanity.” Id. (quoting State v. Smith, 298 S.C, 205, 208, 379

S.E.2d 287, 288 (1989)).

. However, a defendant is merely “guilty but mentally ill if, at the time of the commission
of the act constituting the offense, he had the capacity to distinguish right from wrong or to
recognize his act as being wrong . . ., but because of mental disease or defect he lacked sufficient

capacity to conform his conduct to the requirements of the law.” S.C. Code Ann. § 17-24-20(A).
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“The purposes for the enactment of GBMI statutes are (1) to reduce the number of defendants
being completely relieved of criminal responsibility and (2) to insure mentally ill inmates receive
treatment for their benefit as well as society’s bene_ﬁt_ while incarcerated.” State v. Hornsby,

326 8.C. 121, 126, 484 S.E.2d 869, 872 (1997) (citing State v. Wilson, 306 8.C. 498, 413 S.E.2d

19 (1992)). “A verdict of GBMI does not absolve a defendant of guilt.” Id. “A defendant found
GBMI must be sentenced as provided by law for a defendant found guilty.” 1d. As such, a claim
that defense counsel was ineffective for failing to pursue a GBMI “defense” does not constitute a
prima facie case against the validity of the conviction, but only regards the conditions of the
applicant’s incarceration, and is thus inadequate to establish prejudice under Strickland and Hill.
People v. Manning, 883 N.E.2d 492, 504 (11l. 2008) (“[T]here is virtually no difference in the
treatment that defendant will receive under GBMI as opposed to a guilty plea. The [E]ighth
[A]lmendment to the Uﬁited States Constitution requires that inmates receive adequate mental
care[,]” to include mental health care.); see also Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d
742 (2000) (holding complaints regarding the conditions of incarceration are administrative

matters not properly raised in a PCR action); cf. Wade v. State, 348 S.C. 255, 559 S.E.2d 843

(2002) (noting Al-Shabazz and that PCR actions do not treat the conditions of incarceration in
determining Inmate Litigation Act was inapplicable to PCR actions); but cf. State v. Curry, 410
S.C. 46, 54-55, 762 S.E.2d 721, 725-26 (Ct. App. 2014) (vacating an entire conviction upon
finding error in trial judge’s refusal to instruct the jury on the option of a GBMI verdict).
' Plea
During the plea proceeding, Applicant consistently affirmed he understood the pleg
couft’s questions. When asked about prior employment, Applicant answered: “I've ownéd f‘I

started off with my ex-wife with an ice cream business and went from there. And I opened an air
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brush business with her, and we built our empire' from there. And things just fell apart,” (Tr. 13-
14). Applicant subsequently denied ever suffering from any mental health problems, addiction
issues, or “anything of that nature” that would impair his ability to understand the proceedings.
(Tr. 14, 11. 10-14). The plea court concluded his colloquy with Applicant:

THE COURT: Okay. Mr. Powell, I asked you these quesuons because I want to
know if there is any reason in the world that you can think of or suggest to me that
might keep you from fully appreciating what we’re doing here and the
consequences of your plea. o ' .

THE DEFENDANT: Absolutel& clear, Your Honor.
THE COURT: Okay, you understand.
THE DEFENDANT: Yes, I do.

(Tr. 14-15).

The State set out a detailed factual recitation:

On June the 1% of 2014, in the early morning hours of around 1:30 am., 2.
a.m., Angela Powell, the victim of the attempted murder that’s been dropped, was
out celebratmg her birthday with three other friends, including the victim Charles
Royal.

When they were out that night, they saw Clifford Powell. There was no
altercation at that time, no issues, She saw him, he saw her, there was a brief
speaking, that was the end of it. They then make arrangements all to come back
to Angelina Powe]l’s apartment to continue hanging out for her birthday. Her and
Mr. Royal, the victim, get there first. They get out of the vehicle.

Charles Royal is walking up first. Clifford Powell is there waiting. They
both approach, there’s some words exchanged. The Defendant then shoots the
victim six times with a 9 millimeter. He then holds the gun up to Angelina
Powell’s head, makes some statements to the gist of, you would be dead too, but I
still love you. He then takes off running.

“ The six gunshot wounds to the victim were all to the right side, the right
back of the head, the right elbow, the right abdomen, the right thigh and below the
kneecap. I just bring that up because the State believes it’s indicative of some sort
of defensive position where he’s leaning to the right. And the shots are fired.

He then takes off running. There is a fence that separates where the

victim’s apartment is to where the Defendant lives. A witness sees him run to that
fence, climb over the fence. He then is seen minutes later at a trash can or a
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dumpster a few blocks down, a witness sees him dumping things into the
dumpster. He gets back in the vehicle, takes off to his apartment.

Later on what’s found in that dumpster is a 9 millimeter, two holsters and
9 millimeter bullets. The State through investigator [Pop] and the ATF was
ultimately able to trace that gun back to Clifford Powell. He goes back to the
apartment, the roommate testifies he then sees the Defendant in a towel,
indicating that he had showered He says he then tells hlm that he i 1s gomg to the
gold club.

Later on that night he’s at the gold club, the police of course come to the
scene. Angelina Powell 1mmedlately identifies Clifford Powell, she recognizes
his voice and she recognizes all the clothes he’s wearing. The police immediately
go pick up Mr. Powell and interview him. At that time, of course, he denies any
sort of involvement with the murder.

(Tr. 15-17).' Applicant confirmed the State’s version of the facts and admitted he did shoot and
kill the victim, Charles Royal. (Tr. 15-17). Applicant affirmed to the plea court that he was
entering the plea freely and voluntarily, that he had plenty of time to think about it, and that he
did not need to discuss the matter any further with his attorneys. (Tr. 17, 11. 12-20).

Five individuals spoke on behalf of the victim. (Tr. 19-265. After remarks from éﬁomey
Irvin, Applicant addressed the plea court:

. THE DEFENDANT: I’'m guilty for what I’m charged with. There’s
nothing that I can say or do to replace Charles Royal. There’s nothing that I can
say or do to please his family. For three years I've had this on my conscience.
And I’ve wanted to come forward, but I had to find God, like Mr. Royal said.
And I have, but it’s been hard for me to forgive myself for what happened. I can
never go back to that split second that I saw him with my wife, I had a break. In
that split second I did something terrible and I've —

THE COURT: Did you know him? [ mean, there seems to be some
people who know you and knew him. I just wonder if you knew him.

THE DEFENDANT: I knew him on the boulevard.
THE COURT: Okay.

THE DEFENDANT: And he had come to work, my wife had hired him at
the air brush store, and we began to work together. And then things started
arising between us three, and then he left our — he stopped working. And then he
began working across the street at our other air brush store.
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But there’s not a day that goes by that [’'m not sorry for this. I feel so
much remorse because I can ~ they can never see their son again, and I feel the
worst for his daughter because I know what it's like to grow up without a father, it
hurts. And there’s nothing that I can do to replace him. There’s nothing that I
can say. And I'm sorry for what I did, and I'm guilty of it. And I'm sorry.

THE COURT: All right.

THE DEFENDANT: There’s nothing I can do, just go back and stop what
[ did. I wishIcould, butl can’t. That’s all I got to say.

(Tr. 28-30).  Attomey McCoy then emphasized in mitigaﬁon that Applicant passed on the

| bpportunity to pleﬁd under North Carolina v. Alford, 400 U.S. 25 (1970) and instead “said that
the family deserves closure.” (Tr. 30-31, quotation at Tr. 30, liné 10). McCoy touched on the
long familiarity with Applicant, and opined that in high school “he was probably more afraid of
me than I was of him[.]” (Tr. 31, II. 2-12). McCoy emphasized again that “this was his idea not
to plead under Alford, it was his idea to say, I’m sorry, it was his idea to stand here with us today
regardless of what we wanted to go forward w1th on the trial.” tTr. 32,11 1-4). The plea coui't
sentenced Applicant to twénty-fivé years. (Tr.r 32, li. i9—20).

PCR Evidentiary Hearing
At the evidentiary hearing, Applicant testified that after he revieWed his evidence and

‘discc‘cvery after the plea, he stmed consulting with Dr. Harold Morgan. Applicant testiﬁed that
he 'originally met with Dr. Morgan on January 10, 2015, for about two hours. Dr. Morgan and
attorney Irvin subsequently went to lunch. After the lunch meeting, Applicant recalled I;'vip told
him that he suffered from no mental health issues whatsoever. Applicant testified that when hg
:eﬁqrted Irvin’s version of the lunch meeting to Dr. Morgﬁn after his plea ptoceeding, Dr.
Moréan replied that Applicant in fact did have mental health issues, and that Iryinlnevcr pﬁid |
hxm _fox_' _his services. Applicant t_estiﬁed he Was never told aboﬁt the concept of t{;’nkinsar_lity |

defense, or any defense strategy for that matter.
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Apphcant testlﬁed that Counsels recelved dlscovery, then brought a copy to Apphcant
and told h1m to revxew the matenals Appllcant d1d not receive audro/wdeo recordlngs as part of
the copled matenals, but testxf' ed he recewed full dlscovery days before the plea proceedmg
Apphcant explamed that hlS brother obtamed an addmonal copy of his ﬁle from McCoy aﬁer
Apphcant was sentenced In the ﬁles, Apphcant obtamed an e-maxl dated March 28 2015 from
" Dr. Morgan to Irvm whxch offered a cursory opmlon | o
, It will come as no surprise to you that your client has lots of: problems He is

sensitive and tends to be volatile and acts impulsively, His excessive drinking
makes all of these qualities more extreme. I have not seen any of the investigative

materials yet so don’t know what the police and prosecution are saying about his
behavior. If it comes to a plea guilty but mentally ill may be appropriate.

Please send me the investigative material when it is available.
(Applicant’s Exhibit #1). Applicant testified the e-mail prompted him to contact Dr. Morgan in
October 2017.» Applicant opined that Irvin’s representation was impai:ted by bis declining
health. Applicant recalled Irvin was strong and healthy at the outset of his representation, but
that “thmgs slowed down” and he commumcated Iess frequently as time passed

On cross-exammatlon Apphcant testified he met at least once a month w1th Irvm, for a
total of dozens of meetings. Appllcant testrﬁed he met with McCoy three times. Applrcant |
drsclosed his version of what happened to ‘Counsels only after McCoy joined the case.
Revievrirrg the timeline, Applicant recalled that Irvin told him there were no mental health issues
before hearing Applicant’s version of events. Applicant acknowledged he understood that even
with severe mental health issues, he could still be guilty. Applicant testified he understood his
Courx‘sels and was freely able to communicate with them. Applicant declined to assert that he
was insane at tbe time of the crime, but offered that he was not competent at the time of the plea.
Applicanr explained that he was very stressed at the plea and was directed what to say and do by

‘ Counsels:” answer simply, say he was guilty, and oﬁ’or no expression. Applicant testified he had
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wanted more time with his éttomeys, but did not tell the plea court. - Applicant affirmed he
understood the elements of the offenses charged anq that he had been satisfied With his attorneys
at the time.

Applicant recalled the events of the day of the killing, and described his emotions as

volatile. Applicant opined that he should have listened to his wife, Angelina Powell. Applicant

admitted he pointed a gun at Angelina. Applicant described his reaction to killing Royal as
“horrified,” “afraid,” full of regret, and distinguished the act from,hunting'; Applicant slipped in
that Dr. Morgan believed he blacked out. Applicant denied knowing at the time that it was right
or wrohg to shoot Royal. Applicant recalled that law enforcement called him; he told police
where he was, then denied involvement in the shooting. Applicant retained Irvin and, while he
did not admit to what happened, Applicant offered Irvin a list of potential witnesses who could
speak to his defense: his wife, his mother, an individual named Thomas Dayis, and family.
Applicant testified he had been afraid of a life sentence, as Irvin told him that he never knew
what jurors would do.

Dr. Harold Morgan testified at the evidentiary hearing. Dr. Morgan testified he was
retained by Irvin to check Applicant’s competency and criminal responsibility. Irvin told Dr.
Morgan he had funds to pay for the examinations, but he never paid. Dr. Mo;gan evaluated
Applicant on January 10, 2015. After a series of true/false questions with Applicant, Dr.'Morgan
concluded he showed emotional problems and felt he could assume Applicant was suffering a
severe mental disorder; the doctor floated bipolar and adjustment disorders as potential
candidates. Dr. Morgan did not reach a final clinical diagnesis.

However, Dr. Morgan firmly concluded Applicant was competent to stand trial and had

no insanity defense at all. At best, Applicant was a possible candidate for entering a plea of
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guilty-but-mentally-ill. After evaluating Applicant, Dr. Morgan reported his conclusions to

Irvin. Dr. Morgan never asked for additional meetings with Applicant, but asked Irivn to provide
investigative materials; the documents were never provided. The doctor described Applicant’s
life as chaotic and abusive, recalling one instanced described by Applicant where Applicant’s
mother told him she wished she had aborted him. No real father figure exist.ed in Applicant’s A
life. Nonetheless, without any further follow-up from Irvin, Dr. Morgan performed no further
work, and the doctor heard nothing more about the matter until Applicant began writing him
personally. Dr. Morgan thereafter corresponded numerous times with Applicant. Dr. Morgan
expressed his surprise that Irvin never followed up with him, and testified that he never had any
contact with McCoy. The State did not cross-examine Dr. Morgan.

McCoy described himself asa trial lawyer, and that he joingd the case with the
expectation of a trial. McCoy recalled that he went to the detention center to discuss
“arraignment” with Applicant at the jail. Applicant was vefy ;alm. McCoy told Applicant to tell
the truth, and Applicant opened up. McCoy punchily described Applicant’s disclosure: |
Applicant planned it, concealed it, lay in wait, shot Royal, pointed the gun at his wife, a‘nd. threw
his guns into a dumpster. McCoy felt Applicant wanted to tell the truth, and noted there was no
indicia of self-defense. McCoy, who was present in the courtreom during Dr. Morgan’s
testimony, opined that Irvin did everything correctly, and noted that Dr. Morgan’s conclusions
were that Applicant was not insane and competent to stand trial. McCoy believed the expert
would have potentially harmea Applicant’s case and risked a life sentence. After Applicant
disclosed, McCoy learned there had been an offer of twenty-five years, which the State was

willing to put back on the table.
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On cross-examination, McCoy testified he had gone to high school with Applicant.
McCoy ggain ppined Irvin was not wrong to not follow up further with Dr. Morgan aﬂ;ar his
findings ht Applicapt ;vas competent and sane. | ) -

” | Findings

The Court finds no iﬁeﬁ'ectiveness on tﬁe part of Counsels.. No evidencé supports |
Applicant’s claims as to either prong of Strickland. The Court finds Irvin conducted an
appropriate and reasonable investigation by contacting Dr. Morgan and having Applicant
preliminarily evaluated. Dr. Morgan reported his preliminary findings to Irvin that Applicant
was competent and criminally responsible. With the mental health lead exhausted, Ivrin pmpe;'ly
ceased pursuing it, and turned his attention to other matters. Applicant thus fails to show any
deficiency under Strickland and Hill.

The Court concurs in Dr. Morgan’s conclusions that Applicant was criminally
respbnsiblc. Applic_ant lay iﬁ wait, ambushed the victims, fled, attempted to dispose of evidence,
and denied his.i_nvolvement when apprehended by law enforcement. These are not the actions of
one who is criminally insane, but.rcpeatedly reflect Applicant’s knowledge that he knew right
from wrong, tl\mt what he was doing was wrong. Applicant himself could not assert he was
insane at the time of the crime. No evidence is before this-Court to show Applicant was
criminally insane.

The Court also concurs in Dr. Morgan’s conclusions th_at Applicant was competent to
stand trigl and plead guilty. The record as a whole reflects that Applicant was thoroughly
capable of assisting his attorneys throughout representation. Applicant—as evidenced by his
statements both at the plea and the PCR hearing—understood the charges against him, the

elements of the offenses, the possibly and likely punishment if convicted, and his various
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constitqtional rights as a defendant. Applicant’s sfaternerits to the plea court were eloquent and
poignant, and reflected his deep understanding and acceptance of the gravity of his actions. No
evidence is before this Court to show Applicant was not competént to enter his guilty plea.

The Court does not concur in Dr. Morgan’s preliminary conclusion that Applicant was a
good candidate for a plea of guilty-but-mentally-ill. The facts of the case and Applicant’s
intelligent conduct throughout his relationship with_ Irv%n and MQCoy, throughout the plea
proceeding, and throughout the evidentiary heaﬁng, at no point reflect the actions of a man.who
was incapable of conforming his conduct to the confines of the law. Applicant was able to lay in
wait to ambush Angelina and Royal. Applicant was able to restrain himself from killing
Angelina even as he murdered Royal. Applicant was able to attempf to conceal his culpability
after ﬁ1e killing by disposing of evidence in different locations and denying involvement when
law enforcement caught up with him. Though this Court is not in a position to deny Applicant
suffers from some mental defect, such defect alone does not provide for a GBMI plea.
Furthermore, even if Applicant could have theoretically pled GBMI, Applicant’s knowledge of
as much would not have changed the outcome of Applicant’s plea, as a guilty-but-mentally-ill
plea i; still a guilty plea, and would have only impacted the conditions of Applicant’s
incarceration. To establish prejudice under Hill, an applicant must show that but for the
deficiency alleged, Applicant would not have pled guilty, but would have proceeded to trial, and
this Court is presemed no evidence to show that had Applicant known of the GBMI statute, he
wqqld hayq turned down the State’s offer and insisted on proceeding to trialT Applicant pled
pursuant to a plea agreement with the State due, in part, to his fear of receiving a life sentence, a
fear thatf could not have been otherwise mollified by knowledge of GBMI. There is nothing to

show the State would have extended the same offer in the GBMI context.
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For all of these reasons, Applicant has failed to meet his burden of proof as to either
prong of I-_I:Ll_, and his request for relief by way of thls allegation is DENIED.
3. Conflict of Inte(ésg ,
~ Applicant alleges Counsels were ineffective because one of ’them ;eprg§ent§4 one of the
Stgte’s vvitne%sgs_whjlg_also representing App!icgnt. “To ggtablish_a violation. of the _S{i)_c‘th. o
Amendment right to effective counsel due to a conflict of interest arising from multiple
representation, a defendant who did not object a trial must show an actual conflict of interest
adversely affected his attorney’s performance.” Jordan v. State, 406 S.C. 443, 449, 752 S.E.2d

538, 541 (2013) (quoting Thomas v. State, 346 S.C. 140, 143, 551 S.E.2d 254, 256 (2001)).

“The mere possibility defense counsel may have a conflict of interest is insufficient to impugn a
criminal conviction.” Id. (quoting Lomax v. State, 379 S.C. 93, 101, 665 S.E.2d 164, 168
(2008)). An actual conflict of interest occurs: |

when a defense attorney places himself in a situation inherently conducive to
divided loyalties. . . . If a defense attorney owes duties to a party whose interests
are adverse to those of the defendant, then an actual conflict exists. The interests

-of the other client and the defendant are sufficiently adverse if it is shown that the
attorney owes a duty to the defendant to take some action that could be
detrimental to his other client.

‘Lomax; 379 S.C. at 101, 665 S.E.2d at 168 (quoting Duncan v. State, 281 S.C. 435, 438, 315

S.E.2d 809, 811 (1 934)). “[U]ntil a defendant shows that his counsel activeiy represented

‘conflicting interests, he has not established the constitutional predicate for his claim of

ineffective assistance.” Id. “However, a defendant who shows that a conflict of interest actually

affected the adequacy of his representation need not demonstrate prejudice to obtain relief.” Id.

(quoting Stages v. State, 372 S.C. 549, 551-52, 643 S.E.2d 690, 692 (2007)). Conflicts of

.interest may be waived so long as such waiver is done knowingly, intelligently, and voluntarily.

Thomas v. State, 346 S.C. 140, 551 S.E.2d 254 (2001).
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At the evidentiary hearing, Applicant testified Irvin previously represented Applicant’s
landlord, Tom DaVie who was to be a witness for the State. Anplicant testified Davis wes his |
grandmother s sister’s husband and had tumed evidence over to the State. Appllcant testxﬁed
Irvin had represented Davis in an evrctlon action agamst Applxcant Apphcant opmed Irvin had
no nght to represent Davxs agamst Applxcant when Davxs was gomg to tesnfy agamst Apphcant.

| McCoy testlﬁed he was not familiar with anything related to the dual representatlon
allegatxon " ‘

The Court takes judicial notice of case number 2014-CV-26-1092605, which appears to
be an eviction matter between Applicant and Tom Davis, which was resolved September 3,
2014. Curiously, the public index does not indicate representation by either party.

The Court finds Applicant has failed to meet his burden of proof as to tlris allegation.
Aside from his limited testimony and this Court’s sua sponte judicial notice, Applicant presented
no evidence to provide any details regarding Irvin’s alleged representation of Davis in the
eviction action. Given the absence of any record to corroborate Applicant’s claim that Irvin
represented Davis, and the self-serving character of the claim, this Court gives no weight to.
Applicant’s testimony and cannot conclude Irvin represented Davis at all. Assuming ad
arguendo that Irvin represented Davis in the eviction matter, no evidence has been presented to
this Court to show that it created any conflicting interest in Irvin’s criminal defense of Applicant.
I’his Court is left with the scantest speculation of the mere possibilrty of a conflict, which is
simply inadequate to sustain any relief. Finally, Applicant was represented by not only Irvin, but
McCoy, and pled guilty consistent with the advice of both attorneys; this Court finds even if
Irvin had recused himself from the case, Applicant still would have pled guilty. For all of these

reasons, Applicant’s request for relief by way of this allegation is DENIED.
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4. Failure to Move to Suppress Evidence
"Applicant alleges Counsels were ineffective by failing to file a motion to suppress
various items of evidence. “Under the i‘-‘ourth and Fourteenth Amendments to the United States
Constitution, a defendant has the right to challenge false statements in a search-warrant

affidavit.” State v. Robinson, 415 S.C. 600, 606, 785 S.E.2d 355, 358 (2016); see also Franks v.

Delaware, 438 U.S. 154 (1978) (establishing same). “In order to obtain relief, the defendant

must prove the affiant knowingly and intentionally, or with reckless disregard for the truth,
included false statements in the search-warrant affidavit.” Robinson, 415 S.C. at 606, 785
S.E.2d at 358. “The burden is on the defendant to establish the falsity by a preponderance of the

evidence.” Id. (citing Franks, 438 U.S. at 156).

Applicant testified a witness named “Robert” gave inconsistent statements, such that they
could have been suppressed. Applicant also asserted that a search warrant executed by law
enforcement was backdated and thus false. Applicant complained of the lack of a motion to
suppress before the plea. As noted previously, Applicant testified he had all of his discovery
prior to his plea.

McCoy testified that he would have moved to suppress evidence at the time of trial, not
before.

This Court finds no ineffectiveness on the part of Counsels. First, and most simply, the
Court is satisfied with McCoy’s answer, and finds Counsels were not deficient in delaying in
filing motions to suppress until trial. Filing and pursuing motions prior to trial could have, and
likely would have, risked the availability of the plea offer Applicant accepted. Second,

Applicant presents no probative evidence to support any proposed motions to suppress. As to the

first suggested motion, that a statement bears inconsistencies does not in and of itself provide a
z . AN
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basis for its suppresﬁion; to the contrary, inconsistent prior statements are often admissible under
Rule 801(d)(1)(A), SCRE. In any event, Applicant did not present Robert’s statements to this
Cour;. As to thq second suggested motion, Applicant did not preseﬁt the search warrant to this
Court, or any evidence to support the falsehood he alleges, and so he has failed entirely to meet

his burden of showing he could have prevailed in a Franks® hearing, such that he would not have

pled guilty but would have proceeded to trial,

Applicant additionally alleged in his original application that various other ill-defined
elements of evidence in his discovery should have been suppressed. Applicant presented no
evidence at the evidentiary hearing in support of these remaining grounds, and the Court
considers these allegations to be abandoned.

Accordingly, Applicant has failed to meet his burden of proof as to either prong of Hill
by way of these allegations, and his request for relief is DENIED.

5. Coerced Guilty Plea

Applicant alleges -Co‘unsels were ineffective by coercing him into pleading guilty by
advising.:h‘im to do so despite his repeated objections. “All that is required to knowingly aqd ,
voluntarily enter a plea of guilty is that a defendant have a full uﬁderstanding of the
consequences of his plea and of the charges against him.” Gustine v. State, 325 8.C. 123, 128,
480 S.E.2d 444, 446 (1997).

This Court will not address this meritless allegation at great length: Applicant presented
no evideqce in support of the claim at the evidentiary hearing. In any event, advice by counsel to
éccept an offer and plead guilty does not amount to undue coercion. The record reflects
Applicant was fully aware of the consequences of the plea, the charges against him, and his

constitutional right to a jury trial, to remain silent, and to confront the witnesses against him.

2 Franks v. Delaware, 438 U.S. 154 (1978).
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Applicant has failed to meet his burden as to either prong of Hill, and his request for relief by
way of this allegation is DENIED,
6. General Ineffectiveness Due to lliness
_Applicant alleges Irvin’s “judgment and performance” was possibly affected by his ‘
illness, treatment, and mediqati'on. Respondent argues in its Return that while Irvin’s cancer
could be argued as gnundcﬂying cause of specific deﬁcienc_;i.es alleged, the illness in and of itself
does not cdnsﬁtutd ari independgnt, prima fdcie ground for relief under the Uniform Post-
Conviction Procedure Act. This Court concurs in Respondent's judgment, and finds that Irvin’s
inﬁhnit}", divorced from the other allegations, does not in and of itself provide a colorable claim
for relief under Strickland and Hill. Accordingly, Applicant’s request for relief by way of this
allegation is DENIED. |
7. Failure to Investigate Witnesses
Applicant alleges in the original_application for relief that Coﬁnsels were ineffective for
failing to investigate'potential alibi witnesses. The Supréme Court of South Carolina “has
repeatedly held a PCR applicant must produce the testimony of a favorable witness or othemise
oﬁ'érutlge'testimony ‘in accordance witfa the rules of evidence at the PCR hearing in order td
establish prejudice from thé vyitness’ failure to testify vat trial.” Bannister v. State, 333 S.C. 298,
303, 509 S.E.2d.807, 809 (1998) (emphasis original). Applicant presented no alibi wimesse_s at
ﬁle evidentiary hearing, and stated on cross-examination that he was not arguing hp had an alibi.
As Applicant failed to present any evidence as to this claim and affirmatively abandoned it in his

testimony at the evidentiary hearing, his request for relief is DENIED.
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| B. ﬁue Process Violations

Applicant alleges his rights to due process of law were violated, primarily in the context
of his mental health. “Due process considerations apply in contested cases or heaﬁﬁgs which
affect an individual’s property or liberty interests as contemplatéd by the federal and state
constitutions.” Dangerfield v. State, 376 S.C. 176, 179, 656 S.E.Zd 352, 353-54 (2008) (citing
U.S. Const. amend. XIV, § 1; S.C, Const. art. I, § 3). “The procedural component of the state |
and federal due process clauses requires the individual whose property or liberty interests are
affected to have received adequate notice of the proceeding, the opportunity to be heard in
person, the opportunity to introduce evidence, the right to confront and cross-examine adverse
witnesses, and the right to meaningful judicial review.” 1d., 376 S.C. at 179, 656 S.E.2d at 354

(citing State v. Hill, 368 S8.C. 649, 656, 630 S.E.2d 274, 278 (2006)). The substantive

component of due process, meanwhile, “requires a rational basis for legislation depriving a
person of life, liberty, or property.” In re Ronnie A., 355 S.C. 407, 409, 585 S.E.2d 311, 311
(2003).

However, when asserting a violation of a constitutional right in a post-conviction relief

action, the applicant “generally must frame the issue as one of ineffective assistance of counsel.”

Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000) (citing Drayton v. Evatt, 312 S.C. 4, 9,

430 S.E.2d 517, 520 (1993)); but see Fortune v. State, 428 S.C. 545, 559, 837 S.E.2d 37, 44-45

(2019) (recognizing rare cases of due process violations may be exceptions). Issues which could

have been raised at trial or on direct appeal are not cognizable in an action for post-conviction

relief. S.C. Code Ann. § 17-27-20(b); Simmons v. State, 264 S.C. 417, 215 S.E.2d 883 (1974).
Therefore, an applicant who contends his due process rights were violated must uspguy show he

was deprived of those rights due representation that fell below an objective standard of
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reasonableness, and that but for ccpnsel‘s unprofessional errors, the ,re_sult of the proceeding
would have .been different. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
1 Col:(t Failure to Advise of Supervised Release
Applicant alleges his plea was not voluntarily entered because the plea court “falled to,
advise tlle Applicant about supervised release upon completion of prison sentence term at the
sentencing hearing.” As previously noted, “[a]ll jth_a;__is,- required to knowingly and voluntarily
enter a plea of guilty is that a defendant have a full understanding of the consequences of his plea -

and of the charges against him.” Gustine, 325 S.C. at 128, 480 S.E.2d at 446.

Applicant cites to no authority to support his claim that a plea is rendered involuntary in
the absence of some discussion of supervised release, nor can this Court independently find any.
To the contrary, the possibility of supervised release is a collateral consequence, such that it need
not be specifically advised before entering a guilty»plea. See Smitll v. State, 329 S.C. 280, 283,
494 S.E.2d 636, 628 (1997) (citing Griffin v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983))

(parole eligibility isa collateral consequence that need not be specil’tcally advised before
entermg a gullty plea), _I_d_, 329 S. C at 284—85 494 S. E 2cl at 628—29 (vxolent classxﬁcanon and
assocxated 1mpacts are all collateral consequences, mcludmg preclusmn from supemsed
furlough), Apphcant’s claxm is without merit as a matter of law. Addmonally, this Court
perceives no reason why this allegation could not have been more properly framed as an

allegation of ineffective assistance of counsel, such that it is not cognizable as presented. For all

of these reasons, Applicant’s request for relief by way of this allegation is DENIED.
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~ III. CONCLUSION

Based on all thé‘foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. |

This Court notifies the Applicant that he must file é.nd serve a notice of appeal within
thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,

409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking

review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek
appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf.

Your attention is directed to South Carolina Appellatc Court Rule 243 for appropriate procedures

for appeal.
IT IS THEREFORE ORDERED:
L. That the Application for Post-Conviction Relief must be denied and

dismissed with prejudice; and

2 The Applicant must be remanded to the custody of the South Carolina

Department of Corrections.
AND IT IS SO ORDERED this_23 day of .9+ / , 2020.
WiLLiAM H. SEALS, JR.
Presiding Judge
‘ Fifteenth Judicial Circuit
4%41- , South Carolina
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STATE OF SOUTH CAROLINA) ~ INDICTMENT
)
COUNTY OF HORRY )

At a Court of General Sessions, convened on SEPTEMBER 11, 2014, the Grand Jurors
of Horry County present upon their oath:

MURDER

CDR: 0116 16-03-0010,0020

That Clifford W. Powell, Jr. did in Horry County, on or about June 1, 2014, willfully, feloniously, and intentionally
kill the victim, Charles Royal, with malice aforethought, either express or implied, by means of shooting the victim
several times about his body and head, and the victim did die as a proximate result thereof on or about June 1, 2014
in Horry County, in violation of Section 16-03-0010, 8. C. Code of Laws, 1976, as amended.

ol

- Against the peace and dignity of the State, and contrary to the statute in such case made and
W rovided.

JIMMY ASRICHARDSON, 11
FIFTEENTH CIRCUIT SOLICITOR
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£} aJ
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