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, v STATEMENT OF ISSUE ON APPEAL

D1d the trial Judge err bytrefusmg to dlrect a Verdlct for Appellant when the state falled to

6

present sufficient eV1dence he was a sexually v1olent predator‘?



STAT'EMEN}T' OF THE CASE -

On July ‘10 2017 the Attomey General ﬁled a. pet1t1on seekmg to 1nvoluntar11y comm1t
'i : Appellant pursuant to the Sexually Vlolent Predator Act (SVPA) R 222 227 The tr1al
‘commenced on’ October 29 2018 before the Honorable Roger M. Young, Sr and a Jury R 1.
James G. Bogle Jr. represented the state and James K Falk represented Appellant R 1:
On October 31 201 8, the jury found Appellant was a sexually violent predator under the
SVPA. R 212 11 19 25 Judge Young ordered Appellant be comm1tted to the Department of
Mental Health: for long-term control care and treatment R 327

it

Th1Sapp‘eal'folloyys. c S : L , T



. - STANDARD OF REVIEW . o

“When reviewing a trial court’s. ruling on a'difected verdict motion, this court will
reverse if no evidence supports ‘the tr1a1 court S de0151on or the ruhng is’controlled by an error of

law.” McKaughan v. Upstate Lun,q & Crltlcal Care Spe01ahsts P.C., 421 S.C. 185, 189 805

S.E.2d 212, 214 (Ct App 2017) (quotlng Bumett v. Famﬂv Klngdom Inc., 387 S.C. 183 188

691 S.E.2d 170, 173 (Ct App 2010)) When rev1ew1ng the tr1a1 court’s decision on a motion
for directed Verdlct this court must employ the same standard as the trial court by viewing: the
- evidence ‘and all reasonable 1nferences 1n.the llght mo":st; fayetable to the nonmovmg perty.” Id.
“The trial court mhst dehy a':directed ‘ye'rdiet‘mpttpn where ‘the evitlence y_i,eldsv more than one

‘inference or its inference is indoubt.” Id. .~ .



" ARGUMENT

The trral 1ud,qe erred by refusmg to dlrect a verdlct for Appellant when the state failed to

present sufﬁcrent ev1dence he was a sexually‘vrolent predator; :

" Relevant Facts

The state presented the testlmony of a smgle w1tness Dr Marie Gehle. Dr Gehle'is a -

. O

psycholog1st for the Department of Mental Health and was court appomted to evaluate Appellant | ‘

pursuant to the SVPA R. 57 11. 2-20. - She -was quahﬁed as'an expert in forensw psychology ‘.

o without objectlon R.55,1.22-56, 1. 24,

Dr. Gehle only met W1th Appellant once in November 2017 almost a year before tr1al R
| 59, 11.12-14. She dragnosed Appellant w1th ant1soc1al personahty disorder. R 87 11 8 13; R.

| 96 1. 5-6. She also d1agnosed h1m w1th “other spe01ﬁed paraph111c dlsorder backed by.

b1astoph1l1a. 1‘ R 81, 11. 5-8; R 96 ll 2- 4 Dr Gehle admitted an. “other specrﬁed paraph111c
‘disord'er srgnals that whrle one mlght have ‘ symptoms characterlst1c of a paraph1l1c dlsorder .
he does * not meet the full criteria for any d1sorders in the paraphrhc dlsorders dlagnosnc class.”
TR 83, 1l. 10-16.. She further conceded that b1astoph111a is not 1ncluded in the DSM 5 (D1agnost1c -
and Statlstrcal Manual Flfth Ed1t10n) meamng it is: not a recogmzed d1agnosrs R. 102, I 16- .
18. | ' |

| Desplte cla1m1ng Appellant was l1kely to enéaged in acts of sexual vrolence unless he is
-confined, Dr. Gehle admltted the actuarlal table used to pred1ct reoffendmg rates among sex
offenders showed only a twenty- seven percent chance‘that Appellant would commit. another sex
;; offense m.the next ﬁve years. R. ‘9211. 1 93 1. 6 R 97, ll 15- 22 She also acknowledged that

the results of the Static-99R, the risk assessment tool she used d1d not account for the nearly

,J.‘ _'

" Dr. Gehle testified. that b1astoph1lla is“a pattern of sexual arousal toward coerc1ve sexual acts
' ‘w1th anonconsentlng person.”R. 82, ll 19 21 S T



twenty -three years Appellant spent 1ncarcerated since h1s conv1ctron and the change and
| development Appellant experlenced durlng that perlod Setting aside Appellant s age, Dr. Gehle“
| conceded that. Appellant s score ‘wouldhave been the same today as’ rt; was. when he was ﬁrst _
incarcerated' over'two ‘de'ca‘des ago 'as'the‘other" factors the' instrument considered hadl not
changed. R 110,1. 3 —.11‘2, 1. 8: '. \ |
| Addltionally, Dr. Gehle‘acknowledged: that during Appell_a_nt’s incarceration he had no
disciplinary lnfractions that Iwere sexual Ain‘-nature nor did he engage in any assaultive conduct.
- The minor 1nfract10ns Appellant d1d have related to possesswn of 1 marljuana or other contraband
durlng the early years of hrs 1ncarceratlon R 107 11. 9 23; R 112 1. 18 — 114 1. 9.
Appellant testified in his own' defense and explamed the s1gn1ﬁcant changes he made as a

f

~ person durrng h1s lengthy 1ncarceratron_. He Outlined the numerous classes and programs he was'
involved in whlle 1ncarcerated and howrhe V turned :[hls] 11fe over to. Chrlst” through mvolvement
_w1th the'Ka1ros Prrson Mrnlstry R 150 l 12 — 164, 1-13. He also descr1bed the communlty R |
superv1sron program he would be: requ1red to complete 1f he wasA released wh1ch 1ncluded5

weekly reportrng, six months of GPS monrtorrng, and mandatory sexu»al predator counselllng R.

148,1. 13- 150, I. 6. Appellant will also have to reglster as a sex offender every mnety days for

the rest of his hfe R. 150 1. 7-9.

Appellant s wife, Angela Raney, also testrﬁed Angela and Appellant ﬁrst met in the late

ll9805 and reconnected while Appellant was' 1ncarcerated R 123 l 22 - 126 1 1. They got
) .
married in 2007 R. 127, IL. 3-5. Angela visited Appellant every weekend R 127, 11. 6- 8

Appellant’s mother eventually moved in w1th Angela and also visited Appellant on the weekends

until her death R 126 1. 4-20. Angela rented a home in Laurens and had worked for the

Department of Dlsab111t1es and Specral Needs for twenty _four years R 124 ll 12-17; R. 131 L



21 =132, 1. 6. If Appellant' had heen‘released he \'zvould have moved in v\rith Angela .-Angela
‘had met w1th Appellant s parole ofﬁcer and understood Appellant S parole obhgat1ons R 132 l o |
16— 133 1.-8. She testlﬁed to the changes Appellant -had gone through since she reconnected“'
with h1m and the great remorse Appellant feels for h1s prior actions.. R. 134 1. 4- 19 “He s not‘
the same man.” R. 134, 1. 4.‘ N ‘ | »

L After the state rested ,App'e'llantl moi/ed:fori;’a.‘directed Verdlct : R. 122 'll. 19426. He:
renewed his motion- after hlS presentatron of ev1dence R 182 11. 20 21 The tnal Judge den1ed | ,
the motlon ﬁndmg the state has presented enough ev1dence to get it to the Jury ” R. 182 1. 22- |

2. N |
Discu'ssion o ,.. : | ’

The trlal Judge erred by denylng Appellant s mot1on for a dlrected verdlct When the state’
failed to present sufﬁ01ent ev1dence he was a sexually v1olent predator pursuant to the SVPA |

!
“In rullng on a motion for d1rected verd1ct the tnal court is concemed wrth the exrstence of

- evidence, not 1ts werght ? In the Maiter of the Care and Treatment of JohnnV Matthews 345 S C

638, 647, 550 S. E 2d 311, 315 (2001) (cmng State V. Cooper 334 S C- 540 551 552, 514 S. E.2d

%

+ 584, 590 (1999)). Section _44-48-30(1) of the SYPA defines ¢ s’ex‘uall}‘f violent predator as
‘sorn.eone who “has been c0nvicted' of a sexually Violentoffense” and “suffers from a .men—tal
abnormallty or personallty d1sorder that. makes the person l1kely to engage in acts of sexuall". -
v1olence if not confined in a« secure fac111t$/ for long-term control care and treatment ‘ S. C
Code Ann. § 44-48- 30(1) “Mental Abnormallty” 'i-s deﬁned in the SVPA as “a mental condition - |
affecting a person s emotronal or volitional capacrty that predlsposes the person to comm1t
sexually Vrolent offense ” S C Code Ann § 44 48 30(3) Addltronally, “hkely to engage in- acts:

of sexual violence” under the SVPA * means the person S propensrty to commit acts of sexual '



, “’violence‘ is of such a"degre’e as to v‘po'se 'a'lmena‘ce to the health.:and safetv of others.:’_ 'S.C: Code :
Ann. § 44-48;30(9). > AR e | |

While “the state presented l"e'vldence that Appellant has been convicted of a sexually
“violent offense and t-hat he ,suffers‘:from.a mental abnormality orvpers‘onality-'dlsorder the statel :_
wholly failed to present sufﬁc1ent ev1dence that Appellant lwas “hkely to engage in acts of sexual
v1olence if not’ conﬁned ina secure facrhty” as required under the SVPA. Dr Gehle test1f1ed that'

1nd1v1duals w1th the same score as Appellant on the Statlc 99R rlsk assessment test were only

S
AN

~ twenty- seven percent lrkely to reoffend in. the next flve vears See R 92 l l - 93 1. 6.
. Statistically, these numbers make 1t unhkely that Appellant will “engage in acts of sexual
violence” within the' next ﬁve years ‘Therefore ‘the trlal ]udge erred by farhng to direct a verdlct
in favor of Appellant | | | |

"s’<.

Respectfully, thls Court should Vacate the order of commitment, direct a verd1ct in favor

5,

of Appellant and order he be released

\



CONCLUSION: " < =
Based'_o'ﬁ the fo'regoing argument, t.hisf.Court should direct a v‘erdict"i':h favor of Apbellant, :
vacate the.()r;de'r of cofnmitment, and o.rder:Apfyélla'n:t be released. - N
' ‘_ Respectfﬁlly'éubmi'ttéd, A ‘

o Lara M. Caudy :
~ . Appellate Defender :

. ATTORNEYFOR APPELLANT

"' This 18th day of July, 2019.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Mark Rainey states:

1 She is an appellate defender for the South Carolina Office of Appellate Defense,
and was appointed to represent Appellant.

2 She has reviewed the record of Appellant’s trial, which was held on October 29-
31, 2018 before the Honorable Roger M. Young, and, in her opinion, the appeal is without
legal merit sufficient to warrant a new trial.

3, She has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, she asks the Court to relieve her as counsel for Mark Rainey.

Respectfully Submitted,

we-H Cauely
Lara M. Caudy
Appellate Defender

This 18th day of July, 2019. ATTORNEY FOR APPELLANT
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DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) Complete Trial Transcript dated October 29-31, 2018;

(2) State’s Exhibit No. 1 (Indictment and Sentence Sheet);

(3) State’s Petition Pursuant to the Sexually Violent Predator Act filed
July 10, 2017;

(4) Order of Commitment filed on October 31, 2018.

I certify that this designation contains no matter which is irrelevant to this appeal.
Sate-Mc Qi

Lara M. Caudy
Appellate Defender

July 18, 2019

South Carolina Commission on Indigent
Defense

Division of Appellate Defense
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Columbia, SC 29211-1589
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CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

July 18, 2019. 5}’
g Ca/wtw

Lara M. Caudy
Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT
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IN THE MATTER OF THE CARE AND
TREATMENT OF MARK RAINEY A/K/A MARK RANEY,

APPELLANT

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon Deborah R.J. Shupe,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Mark Rainey at 4546 Broad River Road, Columbia, SC 29210, this 18th day of July, 2019.

St Caty

Lara M. Caudy Jd
Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 18th day of July, 2019.

éM W (L.S)

Notary Public for South Carolina
My Commission Expires:_September 27. 2028.




