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Pursuant to Rule 240, SCACR, Appellant Optimum Staffing, Inc. d/b/a Optimum Logistic 

Solutions (“Optimum”) opposes Respondents’ Motion to Dismiss (“Motion”) this appeal. 

Optimum adopts all arguments put forward by other Appellants, Cranston Print Works Company 

(“Cranston”) and Jason E. Burdette (“Burdette”) and incorporates their recitation of facts and their 

arguments by reference. Respondents incorrectly assert that Optimum knowingly filed an 

improper interlocutory appeal for the purpose of “prolong[ing] and delay[ing] the underlying 

litigation,” which Respondents assert justify sanctions.  Furthermore, Respondents state that 

Appellant Optimum lacks standing to challenge the Orders of Judge Kelly as it pertains to 

Appellant Burdette. While this appeal could be interlocutory in nature, it falls within the category 

of permissible interlocutory appeals as it raises an issue that directly affects Optimum’s defenses 

in the underlying case.  More specifically, and as is explained below, Judge Kelly’s October 19, 

2020 Order improperly invades the role of the jury as the fact-finder.  

Respondents assert Optimum lacks standing to appeal the Court’s Orders.  SCACP 201(b) 

states: “Any party aggrieved by an order may appeal.” See also S.C. Code Ann. § 18-1-30.  A 

party is aggrieved by an order when the order when the order “operates on his rights of property 

or bears upon his interest…” Bivens v. Knight, 254 S.C. 10, 13, 173 S.E.2d 150, 152 (1970). In 

the Complaints in the instant case, the Plaintiff in both cases have alleged Optimum: 1) failed to 

properly train its driver; 2) failed to properly supervise and monitor its driver; and 3) violating 

federal regulations including, but not limited to, 49 CFP Sections 350-359.  In other words, 

Plaintiff in both cases are looking to hold Optimum vicariously liable for Burdette’s actions. To 

concede that Optimum is not giving up a substantial right or interest by requiring Burdette to 

change his responses to Request to Admit conforming to the evidence as the Circuit Court believes 

the way it should is fundamentally unfair and invades the interest of Optimum. See Karppi v. 



3 

 

Greenville Terrazzo Co., 327 S.C. 538, 489 S.E.2d 679 (Ct. App. 1997), where the Court of 

Appeals determined the sanctions against one defendant affected (both positively and negatively) 

another defendant.    

As stated above, Optimum is an aggrieved party.  However, Optimum was not a party to 

whom the discovery orders were directed, and its current counsel just recently entered their Notice 

of Appearance in this case December 9, 2020.  Counsel for Optimum had no choice but to appeal 

because if it failed to do so would result Judge Kelley’s orders as being deemed as law of the case. 

See Shirley’s Iron Works, Inc. v. City of Union, 403 S.C. 560, 743 S.E.2d 778 (2013) (“An 

unappealed ruling is the law of the case and requires affirmance”).  Optimum submits to this Court 

that Judge Kelly’s seemingly unilateral decision to determine the creditability of Burdette by 

ordering him to change his responses to Plaintiff’s Request to Admit was premature because 

discovery has not been completed, no depositions of Optimum personnel have been taken, and his 

Orders have essentially undermined what a trial by jury is supposed to do, which is to weigh the 

creditability of the witnesses presented by each party. 

Burdette was deposed on March 20, 2020.  Thereafter, Respondents propounded Requests 

for Admission on Burdette, to which Burdette timely responded on May 19, 2020.  Dissatisfied 

with Burdette’s responses, Respondents moved to have certain matters deemed admitted, which 

Burdette opposed.  

As the Request for Admission relate to Optimum and the specific requests that Judge Kelly 

ordered Burdette to re-answer, Request for Admission No. 8 sought an admission that, “Defendant 

Jason E. Burdette was never given any safety instruction or underwent any safety training while 

employed by Defendant Optimum Staffing, Inc. d/b/a Optimum Logistic Solutions, prior to 

February 1, 2019,” to which Burdette responded, “Denied.”  The Circuit Court ordered Burdette 
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to “re-answer” his admission to conform to page 71 of his deposition transcript.  However, while 

Burdette testified that Optimum itself did not provide any training, Request for Admission No. 8 

is not limited to Optimum and, in fact, Burdette testified that he attended safety meetings with 

another employer he was leased to on behalf of Optimum, Diamond Hill Plywood.  (Exh. 1, 

Burdette Dep. p. 72, lines 3-21).  As a result, Burdette’s response to Request for Admission No. 8, 

as written, is correct.  Request for Admission No. 7 sought an admission that, “Defendant Jason 

R. Burdette was neither provided an employee handbook nor a safety handbook by Defendant 

Optimum Staffing, Inc. d/b/a Optimum Logistic Solutions prior to February 1, 2019,” to which 

Burdette responded, “Denied.”  The Circuit Court ordered Burdette to “re-answer” his admission 

to conform to pages 77 and 78 of his deposition transcript.  However, there is documentation in 

his employee file kept by Optimum that showed Burdette signing for the handbook. (Exh. 1 to 

Burdette Memorandum in Opposition). It is reasonable to assume that Burdette could have 

forgotten that he received the employee handbook, or at a minimum the issue of whether Optimum 

gave Burdette a copy of the handbook should be an issue that goes to the jury. Burdette should not 

be ordered to change his answer to the Request for Admission as this decision is premature as no 

depositions of Optimum have taken place.  If there is a question of fact as to whether Optimum 

provided the employee handbook to Burdette, it should be question for the jury and Burdette should 

not have to be required to admit that Optimum did not provide him an employee handbook where 

there is documentation to the contrary.  Request for Admission No. 10 sought an admission that, 

“Defendant Jason E. Burdette was never advised, either orally or in writing, by any individual 

employed by Defendant Optimum Staffing Inc. d/b/a Optimum Logistic Solutions of any corporate 

policies or procedures prohibiting the use of cellular phones while driving trucks as an employee 

of Defendant Optimum Staffing d/b/a Optimum Logistic Solutions prior to February 1, 2019.” to 
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which Burdette responded, “Denied.”  The Circuit Court ordered Burdette to “re-answer” his 

admission to conform to pages 77 and 78 of his deposition transcript.  To request Burdette to 

change his answer to this Request to Admit is premature at this point as no deposition testimony 

has been elicited from Optimum.  The same is true for Request to Admit No. 11, as no deposition 

testimony has been elicited.  

By affirming Judge Kelly’s original October 8, 2020 Order, that is essentially precluding 

Optimum from introducing evidence to rebut these matters.  Rule 36(b), SCRCP, states an admitted 

matter is “conclusively established” unless the court permits withdrawal or amendment.   

Essentially by requesting Burdette to amend his answers to the Request to Admit, Judge Kelly is 

requiring Optimum to admit factual issues that are not correct or to concede issues that are to the 

detriment to the defense of Optimum, which are not clearly established by law or fact.  

For the foregoing reasons, Optimum requests that you deny Respondents Motion to 

Dismiss. 

      Respectfully Submitted, 

       COLLINS & LACY, P.C. 

 

      By: s/  Robert M. Peele, III___ 

Robert M. Peele, III, Esquire 

SC Bar #:  77569 

rpeele@collinsandlacy.com 

J. Lucas Richardson, Esquire 

SC Bar #:103745 

lrichardson@collinsandlacy.com  

Post Office Box 12487 

Columbia, SC  29211 

803.256.2660 (voice) 

803.771.4484 (fax) 

January 21, 2021 

       Counsel for Defendant/Appellant Optimum  

       Staffing, Inc., d/b/a Optimum Logistic  

       Solutions 
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W. Blake Cummings, Esquire 

SC Bar No:  80067 
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P.O. Box 5766 

Spartanburg, South Carolina 28304 

(864) 573-9688 

alex.lewis@cummingslewis.com 

blake.cummings@cummingslewis.com 

-and- 

Patrick E. Knie, Esquire 

SC Bar No:  3564 

PATRCK E. KNIE LAW OFFICES 

250 Magnolia Street 

Spartanburg, South Carolina 29306 

(864) 582-5118 

pknie@knielaw.com 

 

Counsel for Plaintiffs/Respondents 

 

T. David Rheney, Esquire 

William T. Young, III, Esquire 

GALLIVAN WHITE BOYD 

P.O. Box 10589, F.S. 

Greenville, South Carolina 29603 

(864) 271-9580 

drheney@gwblawfirm.com 

byoung@gwblawfirm.com 

 

Counsel for Defendant Cranston Print Works  

Company d/b/a Cranston Trucking Company 

 

Helen F. Hiser, Esquire 

SC Bar No: 76124 

MCANGUS, GOUDLOCK & COURIE, LLC 

735 Johnnie Dodds Blvd., Suite 200 

P O. Box 650007 

Mount Pleasant, South Carolina 29465 

(843)576-2900 

helen.hiser@mgclaw.com 

-and- 
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P.O. Box 2980 
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(864) 239-4000 

ggibbon@mgclaw.com 

 

Counsel for Appellant Jason E. Burdette 
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