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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.
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'PER CURIAM: The defendants in this personal injury action against a dependent
care assisted llvmg facility made a motion in the circuit-court "to dismiss and to
compel arbitration, or alternatively, to stay the action pending arbitration." The
defendants asked the court to enforce an arbitration clause in the contract between
the parties, and sought alternative remedies—dismissal or a stay. The circuit court
heard arguments on whether to enforce the arbitration clause, and granted the
motion by dismissing the action. On appeal, Appellant does not address the merits
of whether the circuit court should have enforced the arbitration clause, conceding
that question must first be addressed by the arbitrator. Rather, Appellant contends
the circuit court should not have granted the remedy of dismissal, but should
instead have granted the alternative remedy of staying the action. While the circuit
court clearly ruled on whether to enforce the arbitration clause, the court never
ruled on the question of whether to employ the remedy of a stay instead of
dismissal. To preserve the issue of which remedy was appropriate, the only issue
Appellant now seeks to address on appeal, it was incumbent on Appellant to
spécifically ask the circuit court in a Rule 59(e) motion to consider employing the
remedy of a stay instead of dismissal. We affirm. See Wilder Corp. v. Wilke, 330
S.C.71, 76,497 S.E.2d 731, 733 (1998) ("[A]n issue cannot be raised for the first
time on appeal, but must have been raised to and ruled upon by the trial judge to be
preserved for appellate review.").

AFFIRMED.'

FEW, C.J., and WILLIAMS and PIEPER, JJ., concur.‘

' We decide this case without oral argument pursuant to Rule 215, SCACR.
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Pursuant to Rules 221 and 240, SCACR, Appellant Dianne B. Sprott as Perso;ial
- Representative of the Estate of Gladys Hanna Brown (*‘Appellant;’) brings this Petition
for Rehearing, requestihg that the Court withdraw its prior opinion and issue a new
opinion reversing the trial court’s decision..

The Court’s opinion stated, “While the circuit court clearly ruled on whether to
enforce the arbitration clause, the court never ruled on the question of whether to employ
the remedy of a étay instead of dismissal.” Slip, p. 2. In making this statement, the Court
overlooked the argument Appellant made in her Reply Brief that the issue presented on
appeal was, in fact, preserved for this Court’s review. (Reply Brief, pp. 1-4). The Court
also misapprehended the nature of the trial court’s ruli»nglland applicable Supreme Court
precedent on error preservation in finding the issue presented on appeal was not preserved
for this Court’s review.

The circuit court’s order states:

This matter is before the Court pursuant to the [defendants’] timely

filed motion to dismiss and compel arbitration, or alternatively, to stay the

action pending arbitration, in the above case. The defendant seeks to have

this Court compel arbitration, or alternatively, to stay the present action

pending arbitration, pursuant to the terms of the residency agreement

entered into between the parties on July 10, 2006. A hearing was held on

the instant motion. After carefully considering the arguments made in the

memoranda submitted by the [defendants] and plaintiff, the [defendants’]

motion to dismiss and compel arbitration is granted.

(R.p. 1) (emphasis added).. The circuit court t\mce acknowledged that the élternativ_e ofa
stay as opposed to dismissal was before the court.-The court then granted dismissal,

which is necessarily a rejection of the assertion thaf the matter should be stayed. That is,

based upon the arguments before it, the circuit court could have employed either

-1-




dismissal or a stay, bﬁt not both. The court employed dismissal, and as Appellant points
out, this was error as a mattér of law. This Court’s opipion in Widener v. Fort Mill Ford
is directly én poiﬁt. .See 381 S.C. 522, 674 S.E.2d 172 (Ct. App. 2009) (holding trial court
should have stayed matter pending arbitration rathfar than dismissed).

The issue of the alternative relief of a stay as opposed to-dismissal was squarely
before the trial court, Whod»ismissed rather than stayed the action. It was not incumbent
upon Appellant’s counsel to harass the judge by paradjpg the issue before him again by
way of a Rule 59, SCRCP motion. E.g., Bennett v. State, 383 S.C. 303, 680 S.E.2d 273
(2009) (so long as the judge had an opportunity to rule on an issue, and did so, it was not
incumbent upon counsel to harass the judge by parading the issue before him again);

Dunn v. Charleston Coca-Cola Bottling Co., 311 S.C. 43, 426 S.E.2d 756 (1993) (same);
_Longlv. Norris & Associates, Ltd., 342 S.C. 561, 538 S.E.2d 5 (Ct. App. 2000) (same).

Although the circuit court did not expressly state “the alternative relief requested
of a stay is denied,” that result necessarily flows from the circuit court’s order dismissing
and compelling arbitration. That is, under the arguments presented to the circuit court,
there can be no other result but that a grant of a dismissal is the denial of a stay — any
other contention is illogical. It would be a futile act to move the trial court to reconsider
Aa.nd include an express ruling under these circumstances. Bennett; Dunn. Seé also Sﬁence
v. Wingate, 381 S.C. 487, 674 S.E.2d 169 (2009) (finding orde;r sufﬁcieﬁﬂy addressed
érgument even though order did not restate ground upon which relief granted); Austin v.
Stokes-Craven Holding Corp., 387 S.C. 22, 691 S.E.2d 135 (2010) (finding issue

sufficient preserved following review of filings before circuit court).

2.



In holding the issue was not preserved, this Com relied upon Wilder Corp. v.
Wilke, 330 S.C. 71, 497 S.E.2d 731 (1998) for the rule that “aﬁ issue cannot be raised for
the first time on appeal, but must have beén raised té and ruled upon by the trial judge to
be preservéd.for appellate review.” It is true that the Supreme Court in Wilder made this
general statement of error preservation in its opipion, but the a;:tual holding in Wilder was
that the objection by the appellant in that case “was specific enough to allow the trial

judge to understand and rule upon the alleged error.” %Vilder, at 76, 497 S.E.2d at 734.
That is, the Supreme Court rejected the argument that the issue in thaf case was not‘
preserved for appellate reﬁew because the issues were presented tb the trial court (as the |
court below acknowledged in this case in its one‘-paragraph order). |

The Wilder Court also held that the trial court’s adoption of a contrary position in
its order acted as an implied ruling on the appellant’s ‘obje;ctions — “the trial court ruled on
Seller’s objections by expressly adopting Buyer’s amortization schedule in its order.

- Consequently, it was unnecessary for Seller to make any post-trial motions.” Id. at 77,
497 S.E.2d at 734. The same is true here - by acknowlédging the alternative remedies
before the trial court, and then selecting the remedy of dismissal, the trial court imﬁlicitly
rejected fhe alterﬁative remedy of a stay. Wilder-actually supports the contentions
Appellant made in the Reply Brief in response to Respondent’s contention that the issue
Waé not preserved.

Accordingly, the Court should Withdraw its prior opinion, address the merits o:f '

the appeal, and reverse the trial court’s decision which is erroneous as a matter of law.




- ~

CONCLUSION
For ‘the reasoné presented, this Court should withdraw its prior opinion, grant
rehearing, and issue a new oﬁinion reversing the trial court’s ruling and remanding the
matter for further proceedings.'

Respectfully submitted,

SC Bar No. 004210

BL TEIN, NICHOLS, THOMPSON &
ADO, LLC

Post Office Box 7965

Columbia, SC 29202

(803) 779-7599

Lara Pettiss Harrill

MCGOWAN HOOD & FELDER
1539 Health Care Dr.

Rock Hill, SC 29732
803-327-7800 -

803-328-5656 fax

Attorneys for Appellant
January 14, 2013 :

! Of course, the narrow scope of this appeal does not preclude the parties from proceeding
with discovery and arbitration even while this portion of the case is on appeal. The lower court
retains jurisdiction to proceed with matters not affected by the matters on appeal. Rule 205,
SCACR; Rule 241(a), SCACR.

o



- WUhe %nuth@amlm& Court of ppeals

‘Diane B. Sprott as Personal Representative of the Estate
of Gladys Hanna Brown, Appellant,

V.

Brookdale Senior Living, Inc.; FEBC-ALT Investors,
LLC; FEBC-ALT Holdings, Inc.; and Brookdale Senior
Living Communities, Inc. d/b/a Sterling House of
Sumter, Respondents.

Appellate Case No. 2011199987 *

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied. ' '

Columbia, South Carolina

cc:  Lara Pettiss Harrill
Luanne Lambert Runge

o FILED |
| %}ammmﬂf/ 75, A0/3 |
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STATEMENT OF ISSUE ON APPEAL
Did the circuit court err in dismissing this action instead of holding the matter in -
abeyance pending the outcome in the pending arbitration?
STATEMENT OF THE CASE

On July 16, 2010, Dianne B. Sprott, as Conservator and Attorney in Fact for

Gladys Hanna Brown (collectively “Plaintiff”), filed an action against Brookdale Senior

Living, Inc., FEBC-ALT Investors, LLC, FEBC-ALT Holdings, Inc., and Brookdale

Senior Living Communities, Inc., d/b/a Sterling House of Sumter (collectively

" “Defendants”). (R. pp. 2-11). Plaintiff asserted claims arising out of personal injuries

Brown suffered during her admission at a dependent care-assisted living facility owned

and operated by Defendants. Plaintiff stated causes of action for negligence, corporate

| negligence, and gross negiigence, and sought actual and punitive damages and othe;

relief

On September 17, 2010, all Defendants sent:numerous subpbenas for the
production of medical records related to Piaintiff. On September 22, 2010, Plaintiff sent
discovery in the form of interrogatories and requests for production to the Defendants.

On September 27, 2010, Defendants ﬁled a Motion to Dismiss and to Compel
Arbitration or, Alternatively, to Stay fhe Action Pending Arbitration. The basis of the
motion was the “Alterra Residéncy Agreement” signed by Brown’s conservator, Sprott,
on July 10, 2006. Defendants filed a Motion to Stay Discovery and'for Protective Order

on October 26, 20.}10.'




On February 25, 2011, Plaintiff filed a Memorandum in Opposition to the
Defendaqts’ Motion to Dismiss and to Compel Arbitration. Plaintiff cor_ltended the trial
court rather than the arbitrator should determine the validity of the arbitration clause.-
Plaintiff also attacked the validity of the clause, contending the provisions were
unconscionable or void as against public policy. On vMaich 2, 2011, Defendants filed a
Memorandum in Slipport of the motion.

The court heard arguments on the Defendants’ motion and on August 24, 2011,

the circuit court entered its order granting the motion to dismiss and compel arbitration.

On September 21, 2011, Plaintiffs served a notice of appeal from that order.

13
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On July 11, 2006, Brown was admitted to Sterling House of Sumter. (R. p. 5, §.

FACTS

20). Sprott signed a “Residency Agreement” as part of the admission to the facility.

The Residency Agreement noted on the front page “THIS AGREEMENT IS

SUBJECT TO ARBITRATION.” (R. p. 20). The Agreement contained a five-page clause

governing “Arbitration and Limitation of Liability Provision.” (R: pp. 3 1-35, V). The

‘clause provided, in part:

V. ARBITRATION AND LIMITATION OF LIABILITY
PROVISION

Should eny of sub-sections A, B or C provided below, or any part thereof,
be deemed invalid, the validity of the remaining sub-sections, or parts
thereof, will not be affected.

A.

1.

ARBITRATION PROVISION

Any and all claims or controversies arising out of or in any
way relating to this Agreement or the Resident’s stay at
Alterra, excluding any action for eviction, and including
disputes regarding interpretation of this Agreement,
whether arising out of State or Federal law, whether
existing or arising in the future, whether for statutory,
compeﬁsatory or punitive damages and whether sounding in
breach of contract, tort or breach of statutory duties,
irrespective of the basis for the duty or the legal theories
upon which the claim is asserted, shall be submitted to

 binding arbitration, as provided below, and shall not be

filed in a court of law. The parties to this Agreement
further understand that a jury will not decide their
case. The Federal Arbitration Act shall govern the
procedure, except if inconsistent with this Arbitration
Provision or expressly stated otherwise in this Agreement.
Further, nothing in this Agreement is to be construed to
contradict any applicable South Carolina statutory
grievance or mediation procedure. Any party who demands
arbitration must do so for all claims or controversies that

3.




are known, or reasonably should have been known, by the

date of the demand for arbitration and if learned of during

the course of the arbitration proceeding shall amend the

claims or controversies to reflect the same. All current ‘

damages and reasonably foreseeable damages arising out of

such claims-or controversies shall also be mcorporated into

the initial demand or amendment thereto.
R.p. 3L V(A)(.l )). The arbitration clause contained a number of oppressive provisions,
including that “[t]he only depositions allowed shall be of experts. No other individuals
may be deposed.” (R. p. 32, § 6(c)). Sprott signed the contract as the “responsible party”
for Brown.

On May 29, 2009, Brown fell and suffered serious pefsonal injuries during a fire
drill at Sterling House. She brought suit and Defendants moved to dismiss the action and
~ compel arbitration or, alternatively, to stay the action pending arbitration.

The parties filed memoranda in support of their positions and the circuit court
held a hearing on the motion. On August 24, 2011, the circuit court issued its order

granting the Defendants’ motion to dismiss and compelling arbitration.

This appeal follows.

15
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ARGUMENTS

The Circuit Court Erred in DlSllllSSlllg this Actlon Instead of Holdmg the Matter in
Abeyance Pending the Outcome in the Pendmg Arbltratlon :

The Defendants moved the circuit court to dismiss the matter or, alternatively, to

} ~ hold the matter in abeyance pending arbitration. Instead of stéying the matter pending

arbitration, the circuit court dismissed.

Other plaintiffs have brought numerous ehallenges to thie arbitration clause,
asserting several of the provisione ;re hncqnscionable or void as. egajnst publgc poliey.
These include 1'unitations on discovery as \‘VCH as limitations on damages. The clauses in
this same contract have been declated VOld bﬁl c;ther courts. Seeb e.g., | Estate of Ruszala ex
rel. Mizerak v. Brookdale szmg Communztzes LA 3d 806 (N J. Super. Ct. App. Div.
2010) (Alterra remdency agreement identical to one in this case; court _found arbitration
clause that h'mited liability and discoVery}voi-d ae uncenscionable and against public
policy); Ostroff v. Alterra Healthcare Corp., 433 F. Supp.2d 538 (ED Pa. 2006) (ﬁndmg
identical Alterra residency agreement preeedutalfy and substantively uhcenscionable).

However, this appeal raises a very narrow issue: Whether the circuit court erred in

dismissing this matter rather than issuing a stay of the proceedings pending the outcome

of the arbitration.

As this Court stated in Widener v. Fort Mill Ford, 381 S.C. 522, 674 S.E.2d 172
(Ct. App. 2009):
Widener argues the trial court erred in dismissing his action. He

asserts the dismissal prejudices him because any future action will be
barred by the statute of limitations. We agree.




Although South Carolina courts have not addressed this issue, the
Alabama Supreme Court dealt with a similar situation in Johnson v.
Jefferson County Racing Ass’n, 1 So.3d 960, 969-70 (Ala. 2008). The
Johnson court pointed to the following discussion, which appears in
Porter v: Colonial Life & Accident Insurance Co., 828 So.2d 907, 908
(Ala. 2002):

We note a potential for injustice. If a plaintiff’s
court action be dismissed to enforce an arbitration
agreement, but, through no fault of the plaintiff’s, the
arbitration be not concluded or some of the plaintiffs claims
‘be not arbitrated, a statute of limitations could bar a refiling
of the unarbitrated claims in court. Sometimes, for instance,
an arbitrator’s first duty under an arbitration agreement is to
determine the arbitrability of a plaintiff’s claims. In such a
case, the arbitrator could rule that some or all of the
plaintiff’s claims should be litigated and not arbitrated.
Moreover, a stay, as distinguished from a dismissal, would
likely better conserve the time and resources of the parties
and the trial court even in the event of a successful
arbitration, inasmuch as the winner commonly wants the

 arbitration award reduced to a judgment.

_ Here; as in Johnson, there is a potential the statute of limitations
could bar refiling of any unarbitrated claims in court. See S.C. Code Ann.
§§ 39-5-150 & 56-15-120 (Supp. 2007).

Accordingly, we reverse the decision of the trial court and remand
this case for the trial court to vacate its dismissal of Widener’s claims and
to enter an order staying his action pending the outcome of the arbitration
proceedings. '

~ Id at 525,674 S.E.2d at 174.

Pursuant to Widener, the circuit court should not have dismissed this matter in

’ orderiﬁg the parties to arbitration. Instead, because of the potential for injustice by the |

running of the statute of limitations, the court should have held the matter in abeyance

pending the outcome of the arbitration.

17
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Likewise, Plaintiff’s attacks on the arbitration clause must await the outcome of
the arbitration proceeding. Id. at 526, 674 S.E.2d 174. Once that proceeding is had, then
Plaintiff will proceed with her attacks on the Agreement and the oppressive-: and

unconscionable clauses contained therein.




CONCLUSION

For the reasons stated the Court should reverse the trial court’s order dismissing

this matter and should remand for the trial court to stay the action pending arbitration.

August 28, 2012

Respectfully submitted,
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STATEMENT OF ISSUES ON APPEAL

L DID THE APPELLANT FAIL TO PRESERVE THE ISSUE WHICH SHE -

APPEALS SINCE SHE DID NOT ARGUE FOR A STAY AND DID NOT FILE
A MOTION TO ALTER OR AMEND PURSUANT TO RULE 59(E) OF THE
SOUTH CAROLINA RULES OF CIVIL PROCEDURE?

II. DID THE CIRCUIT COURT PROPERLY DISMISS THE LITIGATION -

INSTEAD OF STAYING IT WHEN COMPELLING ARBITRATION?

STATEMENT OF THE CASE

Appellant, Diane B. Sprott (“Appellant” or “Sprott™), initiated this action against

the Responden;ts, Brookdale Senior Living, Inc., FEBC-ALT Investors, LLC, FEBC-ALT

Holdings, Inc., and Brookdale Senior Living Communities, Inc. d/b/a Sterling House of

Sumter (collectively “Respondents” or “Brookdale™), by filing a summons and complaint

in the Sumter County Court of Common Pleas on July 16, 2010, asserting various causes
of action for negligence. See Compl. (R. pp. 2-11). On October 7, 2010, Brookdale filed
a Notice of Motion and Motion to Dismiss and to Compel Arbitration, or Alternatively, to

Stay the Action Pending Arbitration, pursua.ht to the terms of a‘R.esidency Agreement

“entered into between the parties on July' 10, 2006 (“Residency Agreement”). See

Brookdale’s Mot. to Compel Arb. (R. pp. 12-50). Brookdale also submitted a
Memorandum of Law in support of this motion on March 3, 2011. See Brookdale’s
Mem. Sptg. Mot. to Compel Arb. (R. pp. 64-75). In turn, Sproft filed a Memorandum of
Law opposing this motion. See Sprott’s Mem. Opp. Mot. to Compel Arb. (R. pp. 51-63).
A hearing on Brookdale’s motion was held on Juiy 6, 2011 before the Honorable
W. Jeffrey Young in Sumter, South Carolina. (R. pp. 76-87). Following argurnénts from

both parties, Judge Young took the motion under advisement. - Subsequently, he granted
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Brookdale’s motion by Ofder dated August 23, 2011 (“Order™). (R. p. 1). Incompelling_
arbitrntion, Judge Young also dismissed the pending lawsuit. See Order. (R. p. 1).

Rather tnan ﬁling a Motion to .Al‘ter' or Ainend nursue}mt‘to .Rnle 59(e) of the South
Carelina Rules of Civil Proceelure, Sprott served a Notice of Appeal from the Order on
September 21, 2011. In her brief, Sprott limits the issue on appeal to whether the circuit
court properly dismissed the htlgatlon rather than issuing a stay of the proceedings-.
pending the outcome of arbitration. Appellant s Br.p. 5.

STATEMENT OF THE FACTS
~ From July 10, 2006 until May 29, 2009, Sprott’s mother, Gladye Hanna Brown
(“Brown”), resided at Sterling House of Sumter, a Community Residential Care ‘Flaciil-ity,,
pursuant to the tenns of the Residency Agreement, whieh was signed by beth Sprott e;nd
Brown on July 10, 2006." See Atrach. A fo Cesar Am. Aff. 3/2/11 (“Res. Agmt.”). (R. pp.

19-50).

The first page of the Residency Agreement provides,v“’fHIS AGREEMENT IS

SUBJECT TO ARBITRATION”. Res. Agmt. 1. (R. p. 20). Section V. of the Residency

Agreement is titled ARBITRATION AND LIMITATION OF LIABILITY
PROVISION” and provides, among other termé, that:

" [a]ny and all claims or controversies arising out of or in any way reléting

~ to [the Residency Agreement] or the Resident’s stay . . . shall be submitted
to binding arb1trat10n as prov1ded below, and shall not ‘be filed in a court
of law. : ~

! The Residency Agreement is between Brown, Sprott and Alterra ‘Heathcare

- Corporation, which was the lessee; manager, and license holder of Sterling House when

Brown was admitted to Stérling House. In February, 2009, Alterra formerly changed its, -
name to Brookdale Senior Living Communities, Inc., one of thé Respondents. See Cesar
Am. Aff 3/2/11. (R. pp. 14- 18) Sprott has not challenged Brookdale’s ability to enforce
this Residency Agreement.




Res. Agmt. 12. (R. p. 31). The claims covered by the Residency Agreement include:
statutory, compensatory or punitive damages and whether sounding in
breach of contract, tort or breach of statutory duties, irrespective of the

basis for the duty or the legal theories upon which the claim is asserted.

Res. Agmt. p. 12. (R. p. 31). Sprott’s initials are on the Residency Agfeement at the end

of Subsection V.A., entitled “ARBITRATION PROVI.SION” indicating that she “read
and understood [these] provisions...” Res. Agmt. p. 15. (R. p. 34). Sprott’s initials are

found again at the end of Subsection V.B. entitled “LIMITATION. OF LIABILITY

PROVISION: Read carefully before signing” and Subsection V.C. titled “BENEFITS

OF ARBITRATION AND LIMITATION OF LIABILITY PROVISIONS”

indicating that she read and understood the provisions of these subéections. Res. Agmt.
pp. 15-16. (R. pp.'34-35). The presence of her initials also indicates that Sprott read and
understood the following sentence in Subsection V.C.: “The undersigned acknowledges

i

that he or she has been encouraged to discuss this Agreement with an attorney.” Res.
Agmt. p. 16. (R. p. 35).
Despite the plain language of the Residency Agreement ”requiring that claims

‘arising out of or in any way connected to Brown’s residency at Sterling House be

arbitrated, Sprotfﬁled a complaint alleging Brookdale was negligent in the.care: and

treatment of Brown in connection with a fall which occurred at Sterling House on May
29, 2009. See C;)mpl. (R. pp. 2-11). Because Sprott wouid not consent to arbitrate after
the insfc_itq_tibn of the litigation, -Brookdale filed a Motion to Compel Arbitration of gll
__claims .S-prott raised in her complaint which was granted. See Brookdale’s Mot. to

" Compel. Arb. (R. pp. 12-50); Order (R. p. 1).
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ARGUMENT
Sprott’s appeal is without merit because she categorically failed to preserve for
this Court’s review the issue on which she seeks reversal of the circuit court’s Order.
Even assuming she preserved this issue, the circuit .-court’s .deoision to disrrriss was
appropriate. Accordingly, the circuit oourt’s Order dismissing the underlying action must
be af_ﬁrmed.

L SPROTT CANNOT APPEAL THIS ISSUE WHICH SHE FAILED TO
' PRESERVE FOR REVIEW.

As Appellant Sprott has the burden of ensurrng that the issue she seeks to have
this Court consider was both razsed to and ruled upon by the lower court to properly

preserve it for _appellate review. See 'On, L.L.C. v. Town of Mt. PleasarLt, 338'S.C. 406,

526 SE.2d 716 (2000). In the present case, because Sprott failed to ask the circuit court

to stay this matter instead ‘of dismiss the litigation pending arbitration, she cannot now
seek reversal of the circuit court’s decision to .d.ismis.s this actioh.

“Issue preservation rrlles are designed to give the trial court a fair opp_orto.nity to
rule on the issues” and prov1de this Court with a platform for “meaningful appellate

review.’ Oueen s Grant H Horrzontal Prop. Regrme V. Greenwood Dev Corp 368 S.C.

342,373, 628 S.E.2d 902, 919 (Ct. App. 2006) To preserve an issue for appellate review,
the issue must be (1) raised to and ruled upon by the lower court (2) raised by the

appellant, (3) raised in a timely manner, and (4) raised to the’ lower court with sufficient

'speciﬁcity. Walterboro Cmty. Hosp. v. Meacher, 392 S.C. 479, 493, 709 S.E.2d 71, 78

(Ct. App." 2011); see also, e.g., Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d '731,

733 (1998).




It is “axiomatic that an issue cannot be raised for the first time on appeal.” Wilder
Corp., 330 S.C. at 76,497 S.E.2d at 733. As the Supreme Court has explained:

The losing party must first try to convince the lower court it ... has ruled -
wrongly and then, if that effort fails, convince the appellate court that the
lower court erred. This principle underlies the long-established
preservation requirement that the losing party generally must both present
his issues and arguments to the lower court and obtain a ruling before an
appellate court will review those issues and arguments.

I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000)

(emphasis added) (citing Roche v. S.C. Alcoholic Beverage Control Comm’n, 263 S.C.

451, 455, 211 S.E.2d 24?;, 244 (1975)) (“purpose of appeal is to determine whether the
judge erroneously acted or failed to act, and when appellant’s contentions are not
'presented or passed on by the trial judge, such contentions will not be considered on
appeal.”) Further, “the issue must be sufficiently clear to bring into focus the precise
nature of the alleged error so that it can be reasonably understood by the judge.” Herron

v. Century BMW, 395 S.C. 461, 466, 719 S.E.2d 640, 642 (2011) (citing Wilder Corp.,

. 330 S.C. at 76,497 S.E.2d at 733).
Further, “[a]n issue is not preserved where the trial court does not explicitly rule
~on an argument and the appellant does not make a Rule 59(e) motion to alter or amend

the judgment.” Doe v. Roe, 369 S.C. 351, 376, 631 S.E.2d 317, 330 (Ct. App. 2006)

(citing Hawkins v. Mullins, 359 S.C. 497, 597 S.E.2d 897 (Ct. Ai)p. 2004)); Nicholson v.

‘Nicholson, 378 S.C. 523, 537, 663 S.E.2d 74, 82 (Ct. App. 2008). Since Sprott failed to

preserve the issue she presents, this Court cannot address it.
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A Sprott failed to present this issue to the circuit court prior to issuance
of the Order

Sprott’s “appeal raises a very narrow issue.” Appellant’s Br. p. 5. She seeks
reversal of the circuit court’s decision to dismiss the 1itigatidn rather than to stay it

pending the arbitration based upon this Court’s decmon in Wldener v. Fort Mill Ford,

381 S.C. 522, 674 S.E.2d 172 (Ct. App. 2009) and undefined potentlal mjustlce from the
exp1rat10n of the statute of limitations. _Sﬁ Appellant s Br: p. 6. However, this issue is

not preserved on appeal since-it was'not raised by Appellant, not presented to the circuit

court with sufﬁciént speciﬁcity and not ruled upon by the circluit court. See, e.g., Wilder
Corp., 330 S.C. at 76, 497 S.E.2d at 733.

This Court, as well as the South Carolina Supreme Court, has repeatedly held that
an issue is not preserved when the lower court does not explicitly rule on an argument.
Recently, the Supreme Court held that because a petitioner did not argue to the master in

equity that she should retain the security deposit at issue and.did not raise the issue until

appeal, this issue was not preserved for éppellate review. Atlantic Coast Builders and

- Contractors v. Lewis, 396 S.C. 479, 483-84, 722 S.E.2d 213, 215 & n.2 (2011).

Similarly, in Platt v. CSX Transp., Inc., 388 S.C. 441, 446, 697 S.E.2d 575, 577-78

(2010), the Supreme Court held that the issue of whether the common law presented a
Bé.sis to establish a duty.on the Department of Transportation, although pled in complaint,
was not preserved since petitioner did not fully assert thié as a basis for a duty until
submitting his reply brief to this Court. Further, this Court also held that aitﬁough a
fespondent raised a parﬁcular issue af trial, .the épéellant could not raise that issue on
appeal since the appellant fail_éd to presenf any argument on that is‘;ue to the trial court.

McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372, 381-82, 597 S.E.2d 181, 186-87




(Ct. App. 2004). Noting that the purpose of error preservation requirements is to “enable
the lower court fo rule proper.ly after it has considefed_ all relevant facts, law, and
arguments,” the M Court held tﬁat the issue of the application of the door closing
statute was not preserved when appellant “advanced no arguments on this issue to the
circuit court.” Id. at 381-82, 597 S.E.2d at 186.

Likewise, the trial court here was never given an opportunity to rule upon the
issue which Sprott now presents to this Court. While Brookdale’s motion sought
dismissal or stay of the litigatioﬁ, and the Order dismiesed the litigation, the trial court
was never.presented “ﬁth an argument by either party as to whether dismissal or stay was
appropriate. At no tiﬁe did Sprott argue to the circuit court that if arbitration was
compelled; the litigation should be stayed rather than dismissed. See Sprott’'s Mem. Opp.
fo Compe_zl Arb. (R pp. 51-63), Tr. of hearing (R. pp. 76-87). The only mention of
alternative disposition of the litigation is found in Brookdale’s - motion which sought a
disrrﬁssal or alternatively, a stay of the litigation, and later in its eupponmg
memorandum. See Brookdale’s Mot. to Compe-'l Arb. (R p‘p.‘12-13); Brookdale’s Mem.
Sptg. Mot. to Compel Arb. (R. p. 64). However, Brookdale did not present an argument
for one outcome over the other in either its written or oral arguments. See Brookdale'’s
.Mem. Sptg. Mot. to Compel Arb. (R. pp. 64-75),‘r.T r. of hearing (R. pp. 76-87). Therefore,
the record lacks any reference to the effect of a dismissal on the statute of limitations or

this Court’s decision in Widener v. Fort Mill Ford, 381 S.C 522, 674 S.E.2d 172 (Ct.

App. 2009), despite the availability of this argument which is now presented for the first

time.
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B. Sprott failed to file a motion-pursuant to Rule 59(e) asking the lower
court to consider this issue or to reconsider its Order.

It is well-established that when an issue or argumént has been raised to but not
ruled upon by the trial court, a party must ﬁle a motlon pursuant to Rule 59(e) of the

South Carolina Rules of Civil Procedure to preserve the issue for appeal See, e.g., Elam

v. S.C. Dep’t of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004)) As noted by the Supreme

. Court 1nIOn L.L.C. v. Town of Mt. Pleasant, 338 SC 406 422, 526 SE2d 716, 724

(2000), imposing this preservation requuement on appellant ensures the lower court has

considered “all relevant facts, law, and arguments.” “Put simply, Rule 59(e) motions

serve a vital purpose for proper issue preservation.” Home Medical Systems. Inc. v.

- South Carolina Dept. of Revenue, 382'S.C. 556, 562, 677 S.E.2d 582, 586 (2909).

Sprott failed to file a motion pursuant to Rule 59(6) of the South Carolina Rules .'
of Civil Procedure asking the circuit court to address the only issue now presented to this
Court: the disposi;cion of the litigation inlligu’t of the order to arbitfate. Instead, Sprott
chose to present her argument in supoort of a stay for the ﬁfst time to this'Court. Thus,

although the circuit court fulcd that the case should be dismissed, at no time did Sprott

‘argué for a stay, rather than dismissal, on any ground. Sprotffs appeal falls squarely

outside this Court’s long-standing rules on issue preservation cited above which make it
incumbent on Sprott to file a Rule 59(e) motion to secure a ruling from the circuit court,

and, »oohsequently; preserve the disputed is‘sue‘ for appeal. This Court must therefore

reach the same concluswn reached by the Supreme Court m ‘Atlantic Coast Bullders and -

Contractors v. Lewis, 396 S.C. 479 483, 722'S.E.2d 213, 215 (2011): it cannot address

this issue becduse it is not preserved for the Court’s review.




IL. THE CIRCUIT COURT PROPERLY DISMISSED THE LITIGATION

INSTEAD OF ISSUING A STAY WHEN IT COMPELLED
ARBITRATION. :

Even assuming that the issue now i)resented by Sprott was preserved and can be
considered by this Court, the circuit court properly dismissed the action because there are
no further issues which could be presented to the circuit court.

By her own admission, Sprott’s appeal presents only one “very narrow” issue:
whether the circuit court erred in dismissing the litigation when granting Brookdale’s

motion to compel arbitration. Appellant’s Br. pp. 1, 5. Her argument is based solely on

Widener v. Fort Mill Ford, 381 S.C. 522, 525, 674 S.E.2d 172, 174 (Ct. App. 2009)

which held that litigation should be stayed when potential for injustice exists with a
dismissal due to the expiration of the statute of limitations. While Sprott’s argument on

such potential injustice is largely absent and not entirely clear in her brief, she

~ foreshadows an attack on the arbitration clause in the Residency Agreement as oppressive

and unconscionable and perhaps also upon other provisions in the Residency Agreement.
See Appellant’s Br. pp. 6-7. However, any issue which Sprott could try to raise now
regarding the Residency Agreement either goes to: the validity of the arbitration clause
which was addressed by the circuit-court and is now the law of the case; or the validity of
the contract as a whole which is an issue decided by the arbitrator. Thereforé, there are
no remaining claims which would be barred after the statute of limitations expires.

A. The unappealed parts of the Order are the law of the case and cannot
be raised in the future.

The issue on appeal as defined by Sprott excludes the issue of whether the circuit
court properly compelled arbitration in its Order. See Appellant’s Br. pp. 1, 5. As this

Court has held, “[a] portion of a judgment that is not appealed presents no issue for
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determination by the reviewing court and constitutes, rightly or wrongly, the law of the

case.” McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372, 3‘78, 597 S.E.2d 181, 184

(Ct. App. 2004) (quoting Austin v. Specialty Transp. Servs., 358 S.C. 298, 320, 594

S.E.2d 867, 878 (Ct. App. 2004)); see also Toler’s Cove Homeowners Ass’n v. Trident

Constr. Co., Inc., 355 S.C. 605, 610; 586 S.E.2d 581, 584 (2003) (holding the findings of

the lower court to be the law of the case because neither party took issue with that finding
and the unappealed ruling is law of the case). Any portions of the Order other than the
dispbsition of the litigation are unappealed. As such, théy are now the law of the case
and cannot be raised in the fu@e to any tribunal.

Although expréssly not an issue on appeal, Sprotf. claims she will make future
“attacks on the arbitration clause” and attack thé. “Agreement and the oppressive and
un;:onscionable clauses contained therein.” Appellant s .Br. pp. 6-7. Sprott vigorously
argued to the circuit court that arbitration could not be compelled siﬁce the arbitration and
limitation of liability provisions of the Residency Agreement were not enforceable for
multiple reasons, including their unconscioﬁable and oppressive nature.- See Sproft’s
Mem. Opp. Mot. to Compel Arb. pp. 4;]2 (R. pp. 54-62); Tr. of hearing (R. pp. 76-87).
Sprott cited the same cases in her memoraﬁda to the circuit court in support of her
position on the unenforceabﬂity of the arbitratio.n clause as éhe now also presents to this
Court. See Sprott’s Mem. Opp.‘Mqt. to Compel Arb. p. 5 (R. p. 55); Tr. of hearvz;ng pp.- 7-8
(R. pp. 82-83). Sprott also correctly argued that the circuit .court, rather than the

arbitrator, should decide the validity of the parties’ arbitration provision. See Sprott’s

Mem. Opp. Mot. to Compel Arb. pp. 2-3 (R. pp. 52-53); See, e.g., Zabinski v. Bright

Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 .(2001) (“The questidn of the
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abritrability of a claim is an.issue for judicial determination...”); Prima Paint Corp v.

Flood & Conklin Mfg. Co., 388 U.S. 395 (1967) (holding while the validity of a contract

as a whole is an issue for an arbitrator, the validity of an arbitration agreement is an issue

for judicial determination); MBNA America Barik, N.A. v. Christianson, 377 S.C. 210,' '

215, 659 S.E.2d 209, 212 (Ct. App. 2008) (“If there is a challenge to the érbitration, it is

for the courts, not the arbitrator, to decide...”); McCutcheon v. THI of S.C., No. 2:11-

CV-02861,.2011 WL 6318575, at *4 (D.S.C. Dec. 15, 2011) (finding unconsciohability
of nursing home residency agreement te be issue properly decided by court).

Despite these arguments, the circuit court, inﬂordering arbitration, found the
claims in Sprott’s complaint fall within the scope of the arbitration provisions in the
Residency Agreement, therefore implicitly, rejecting Sprott’s argument they are
unconscionable and/or oppreséive. See Order. (R. p. 1). The issue of validity of the
agreement to arbitrate was properly presented to the circuit court, decideci by the circuit
court,” and is the law of the case since it is not contested now onAappe‘a‘l. Further, to the
extent Sprott intends to challenge the validity of the contract as a whole or other
contractual provisions, that question is presented to and decided by the arbitrator.

B. Sprott’s reliance on Widener v. Fort Mill Ford is misplaced. .

In support of her argument that the circuit court should have held the matter in

abeyance pending the outcome of the arbitration, Sprott cites to this Court’s decision in

Widener v. Ford Mill Ford, 381 S.C 522, 674 S.E.2d 172 (Ct. App. 2009). The rationale

2 The cases Sprott cites involving similar arbitration provisions which were not upheld
based upon a finding of unconscionability were decided by courts on a motion to compel
arbitration. See Appellant’s Br: p. 5 (citing Estate of Ruszala ex rel. Mizerak v.
* Brookdale Living Communities, 1 A.3d 806 (N.J. Super. Ct. App. Div. 2010); Ostroff v.
Alterra Healthcare Corp., 433 F. Supp. 2d 538 (E.D. Pa. 2006)).

11
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articulated for the conclusion that litigation should be.stayed, rather than dismissed,
pending arbitration where future action would be barred by the statute'of limitations was

simply “a potential the statute of limitations could bar refiling of any unarbitrated claims .

in court.” Id. at 525, 674 S.E.2d at .1174- (citing S.C. Code Ann. §§ 39-5-150 and 56-15; '

120, the statutes ofnlimi.tations for South Carolina’s Unfdir T:ade Practices ‘Act and
Regulation of Manufacturers, Distributors and Dealers Act). There is no discussion of
how or under what facts and circumstances sich a potential might.‘ have arisen in that
case.

Noting that South Carolina had not previously addressed the issue, the Widener

decision refers to the Alabama Supreme Court opinion, Johnson v. Jefferson County
Racing Ass’n, 1 So. 3d 960, 969-70 (Ala. 2008), a purported class action. Adopting that

court’s rationale, the Widener court quoted from Johnson which in turn, had quoted from

an earlier Alabama decision, Porter v, Colonial Life & Accident Ins; Co., 828 So.2d 907,

908 (Ala. 2002). However, the Porter court did not decide this issue since the plaintiff in

Porter failed to argue to the trial court that a dismissal, as distinguished from a stay, was

not the Appropriate form of relief. Porter, 828 So. 2d at 908.>

* The present situation is distinguishable from Johnson. As noted above, the circuit

court has already determined that Sprott’s claims should be arbitrated and she has not

challenged that decision, unlike the plaintiff in Johnson, who did challenge arbitrability

- and was concerned about a bar of putative class members’ claims. See Johnson, 1 So. 3d

at 967, 969. Also, unlike Johnson, there are no further issues for a court to decide.

3 On that basis, the Porter court declined to decide thé “stay-versus-dismissal” issue as it
was presented for the first time on appeal; and accordingly, compelled the plaintiff to
arbitrate his claims and dismissed his action. Porter, 828 So. 2d at 908.

12




Further, Sprott’s argument lacks any explanation of how she might be prejudiced or how
the possibility of future action for -the court following arbitration would arise and be
barred by the statute of limitations.

In circumstances like these, where all claims have been held to be arbitrable and
there are no issues remaining to preseﬁt to a coﬁrt, it is appropriate to dismiss the

underlying litigation, rather than to stay it. “Dismissal is a proper remedy when all of the

issues presented in a lawsuit are arbitrable.” Choice Hotels Int’], Inc. v. BSR Tropicana

Resort, Inc., 252 F.3d 707, 709-10 (4th Cir. 2001) (declining to dismiss because

complaint contained at least one non-arbitrable claim); Aggaro v. MOL Ship Mgmt. Co.,
Ltd., 675 F.3d 355, 376 (4th Cir. 2012) (acknowledging holding in Choice Hotels but

because specific defense was not subject to arbitration, party could not pursue that

defense until after arbitration award); see alsQ Alford v. Dean Witter Reynolds, Inc., 975
F.2d 1161, 1164 (5th Cir. 1992) (“[W]eight of authority clearly suppofts dismissal of the
case-when all of the issues raised in the district court must be submitted to arbitration.”).
Since the issues Sprott raised in her complaint have been ordered to be arbitrated, there is
nothing left for a circuit court to decide. Thus, fhe circuit court’s decision to disrniss the

litigation should be affirmed.
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+ CONCLUSION
Based on the foregoing authorities and arguments, ‘Respondents respectfully

request that the Order dismissing the underlying action be affirmed.

apn 00D con g
" Luanne Lambeft Runge (S.C. Bar # 65389)
Mary A. Giorgi (S.C. Bar # 74823)
Gallivan, White & Boyd, P.A. " -
55 Beattie Place, Suite 1200
P. O. Box 10589

Greenville, SC ~ Greenville, SC 29603
o Phone: (864) 271-9580
August 15,2012 | Fax: (864) 271-7502

Attorneys for Respondents
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ARGUMENTS
I. The Issue Argued on Appeal, That the Circuit Court Erred in Dismissing thi$

‘Matter Rather Than Staying the Matter Pending Arbitration, is Preserved

for This Court’s Review

Réspondeﬁts contend Appellant failed to preserve the -lone issue in this appeal of
whether the circuit court erred in dismissing the action. Respondents assert thatthe‘ issue
was not presented to the circuit court, and the circuit court did not have an opportunity to
rule upon it. Respondents also contend Appellant should have moved pursuant to Rule
59, SCACR, to alter or amend the judgment to consider this issue. These a.rgﬁments
should not be persuasive. |

In their bmotion to dismiss this action, Respondents sought an order of dismissal
“or alternatively, staying the action pendiﬁg arbitratiqri.” R. p 12). Respondents also
movéd to stay discovery and for a pfotective order until “after the hearing and disposition
of Defendants’ pending Motion to Dismiss and to Compel Arbitration, or Alternatively,
to Stay the Action Pénding Arbitration.” (Supp. R. p. 1) (eﬁaphasis added).

Appellant filed a Memorandum in Oppositioﬁ to the Motion to Dismiss and To
Compel &biﬁation or, Alternatively, to Stay the Pending Arbitration. Appellant argued
the court should decide the validity of the arbitration clause first rather than leave that
 decision to the arbitrator. (R. pp. 52-53). Appellant also argued the arbitration provisions
are unconscionable and invalid. (R. pp. 54-59). Appellant contended further that the
érbitration te_rn:is were void against South Carolina public policy. (R. pp. 60-61). Next,
Appellant asserted that the invalid provisions so pervaded the agreement as to render the

entﬁe agreement invalid. (R. pp. 61-62). The substance of the memorandum was the
-1-
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assertion that the court should deny the motion to dismiss and compel arbitration because

the clause on its face is unconscionable, oppressive and invalid as against public policy.
(R. p. 63).

Respondents filed a Memorandum in Support of the Motion to Dismiss and to
Compel Arbitration or, Alternatively, to Stay the Action Pending Arbitration. They
contended the agreement was a valid expression of the parties’ intent. (R. pp. 64-75).

Importantly, the court’s order in its entirety states:

This matter is before the Court pursuant to the [defendants’] timely
filed motion to dismiss and compel arbitration, or alternatively, to stay the
* action pending arbitration, in the above case. The defendant seeks to have =
this Court compel arbitration, or alternatively, to stay the present action
pending arbitration, pursuant to the terms of the residency agreement

entered into between the parties on July 10, 2006. A hearing was held on

the instant motion. After carefully considering the arguments made in-the

memoranda submitted by the [defendants] and plaintiff, the [defendants ]

motion to dismiss and compel arbitration is gra.nted .

(R. p. 1) (emphasis added).

The key to error preservation in South Carolina is whether the court below had a
fair opportunity to address an issue before the court, acknowledged that the issue was
before the court, and issued a ruling that disposed of the issue. I'On, L.L.C. v. Town of
Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000) (imposing preservation requirement

on appellant is meant to enable the lower court to rule properly after it has considered all

 relevant facts, law and arguments). As our Supreme Court recently stated::

[O]ur rules contemplate two basic situations in which a party
should consider filing a Rule 59(e) motion. A party may wish to file such a
" motion when she believes the court has misunderstood, failed to fully
consider, or perhaps failed to rule on an argument or issue, and the party
wishes for the court to reconsider or rule on it. A party must file such a

-2-




motion when an issue or argument has been raised, but not ruled on, in
order to preserve it for appellate review.

Elam v. South Carolina Dept. of T ransp., 361 S.C. 9,25, 602 S.E.2d7772, 780 (2004)
(emphasis by the Court).

In this case, the circuit court twice écknowledged that the alternative of a stay as
opposed to dismissal was before the court. The court then granted dismissal, Whiph is
necessarily a rejection of the assertion that the matter should be stayed. This issue was
squarely before the trial court, who dismissed rather than stayed the action. It was not
incumbent upon Appellant’s counsel to harass the judge by parading the issue before him
again. E.g., Bennett v. State, 383 S.C. 303, 680 S.E.2d 273 (2009) (SQ long as the judge
had an opportuﬁity to rule on an issue, and did so, it was not incumbent upon counsel to

harass the judge by parading the issue before him again); Dunn v. Charleston Coca-Cola
| Bottling Co., 311 S.C. 43, 426 S.E.2d 756 (1993)7(same); Long v. Norris & Associates,
Ltd., 342 S.C. 561, 538 S.E.2d 5 (Ct. App. 2000) (sé.me).

Although the circuit court did not expressly state “the alternative relief rc_equested
ofa stay is denied,” that result necessarily flows from the circuit court’s order dismissing
and compelling arbitration. The issue was sufﬁéiently preserved for appellate review. See,
e.g., Spence v. Wingate, 381 S.C. 487, 674 S.E.2d 169 (2009) (finding order sufficiently |
addressed argument even tﬁough order did not restate ground upon which relief granted);
Austin v. Stokes-Craven Holding Corp., 387 S.C. 22, 691 S.E.2d 135 (2010) (finding
issue sufficient preserved following review of filings before circuit court). |

This Court should reject Respondents’ argument and find that the issue of whether
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the court should have stayed the matter rather than dismissing the matter is properly

preserved for this Court’s review.

II.. | The Circuit Court Should Have Stayed the Matte'r Rather Than Dismissed

Respondents contend this issue is unavailing because any issue regarding the
validity of the arbitration clause is: (1) the “law of the case™ because the circuit court
addressed the validity of the arbitration clause in the Residency Agreément and Appellant
did not appeal that ruling; or (2) the validity of the contract as a whole is an issue to be
decided by the arbitrator. (Respondents’ Brief p. 9) These arguments should not be
persuasive.

A.  There Is No “Law of the Case” Situation Here

Contrary to Respondents’ contention, the circuit court did not explicitly 6r

implicitly address the validity of the arbitration agreement. Rather, the only issues the

court ruled upon were whether to stay the matter, dismiss it, or deny the motion to

dismiss. The circuit court did not address the merits of the Appeliant’s attack on the
provisions of the agreement. These issues ﬁlust first be édd;essed by the arbitratorv and.
then by the circuit court upon review following that decision beforé they.can be raised on
appeal. |

Furthermore, tﬁe circuit court’s order compelling arbitration is not immediately
appealable. Toler’s Cove Homeowners Ass'n, Inc. v. Trident Const. Co., Inc., 355 S‘.C..
605, 586 S.E.2d 581 (2003). Appellant must wait until she procee‘ds through the process,

including circuit court review, before raising and arguing issues regarding whether this




matter should have properly been submitted to arbitration under the oppressive terms of
the agreement. On the other hand, the narrow issue of whether the circuit court should
have stayed the matter and compelled arbitration rather than dismissed the matter is
something that she may immediately appeal. Widener v. Fort Mill ‘F ord, 381 S.C.'522, .
674-S.E.2d'172 (Ct. App. 2009).

It is true that an appellate court may review an unappealable interlocutory otder
when the order is coupled with an appealable issue. E.g., Edge v. State Farm Mut. Auto.
Ins. Co.,366 S.C. 511, 517, 623 S.E.2d 387, 390 (2005) (an order that is not directly
appealable may be considered if there is an appealable issue befofe the court);
Southeastern Housing Fpundation v. Smith, 380 S.C. 621, 636 n.14, 670 S.E.2d 680, 688
~ n.14 (Ct. App. 2068) (Court of Appeals may review an interlocutory order when the order
is coupled with an appealable issue). The failure to raise these additional issues, however,
does not operate to deem the issues the “law of the case” or prevent appellate review at a
later date once there is a ruling below. A

* This Court should reject Respondents’ assertion that issues regarding the validity
of the oppressive arbitration clause are now the “law of the case” and not available to

Appellant in further proceedings.

B. Widener v. Fort Mill is Applicable to the Issue Before the Court
.Appellant stands on the arguments she made in her opening brief based upon
Widener v. Fort Mill Ford, 381 S.C. 522, 674 S.E.2d 172 (Ct. App. 2009). However,

Appellant desires to addréss arguments Respondents make on this issue.
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Respondents assert that there is no “explanation of how she might be prejudiced

~ or how the possibility of future action. for the court following arbitration would arise and

be barred by thé statute of limitations.” (Resiaondents" Brief, p. 12). They assért that
because all of the issues have been ordered to arBitration there would be nothing left to
assert in claims after arbifration. (Respondents’ Brief, p. 13). These arguments should not
be persuasive.

‘Appellant intends to attack the validity of the clause before the arbitrator and .
again in the circuit court thereaftéf. Should either entity declare the dause invalid because
it is unconscionable or oppressive, then Appellant should 'be'p'e"rmitted to procéed with
her lawsuit. Cf. Partain v. Upstate Automotive Group, 386 S.C. 488, 689 5.E.2d 602
(2010) (although claim fell within érbiﬁétion clause, clause WE-lS'held not to apply because
of alleged fraudulent conduct by defendant)..

If the Respondents are represeriting to this Court that they would not assert a
s;tatute of limitations defense, then Appellant would agre;e th‘a‘lc_she could re-commence
her case in the event the claﬁse 1s found invalid. That is, however, a highly unlikely
scenario. Therefor'ellike the situation in Widener, there is the potential that the entity
addressi;lg.the validity of the agreement cou’ld‘follow recént precedent and declare the

oppr’ésvsive and unconscionable terms to be invalid, and the stétute of limitations could

‘bar refiling of the unarbitrated claims in court.

Accordingly, the Court should reject Respondents® contention that there is nothing

left for the circuit court to decide. The Court should reverse the circuit court’s décision to

dismiss rather than stay the proceedings and should remand for further proceedmgs.

6~




CONCLUSION

This Court should reverse the circuit court’s order dismissing the case and

compelling arbitration rather than staying the matter pending a decision before the

arbitrator, and should remand for further proceedings consistent with this Court’s

decision.

August 28, 2012

Respectfully submitted,

Adsih

John\S. Nichols . '
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Lara Pettiss Harrll
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Attorneys for Appellant
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and compcel arbitration. or altematively, 1o stay the action pending arbitration, in the above cuse.
The defendant seeks (0 have this Court compel arbitration. or altematjvely, o stay the present
action pending arbitralion, pursuant o lhp terms of Lhe residency agreement entered into between
the parties on July 10, 2006. A hearing was held on lbe Instant:mation.  After carefully
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defendant’s motion to dismiss und compel arbitration is pranted.
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STATE OF SOUTH CAROLINA ) ~IN THE‘COURT OF COMMON PLEAS
7013 JuL Q8 THE TH3RD JUDICIAL CIRCUIT
COUNTY OF SUMTER )
)Ll :
)L it R No.: 2010-CP-43- 43S
Dianne B. bpron as Conservator and Amrney) ! "-“5 i HTY S ,
in fact for Gladys Hanna Brown, )
) COMPLAINT
) (JURY TRIAL DEMANDED)
‘Plaintiff, ) ,
' )
vs. )
' )
. )
Brookdale Senior Living, Inc.; )
FEBC-ALT Investors, LLC; )
FEBC-ALT Holdings, Inc.; and, )
Brookdale Senior Living Communities, Inc. )
d/b/a Sterling House of Sumter, )
' )
)
Defendants. }
)

* The Plaintiff, by and through her undersigned counsel, for her Complaint against the above

named Defendant, does hereby respectfully allege as follows:

PARTIES
Plaintiff:
. . _That Dianne B. Sprott, at all times pertinent to this cause of action is 2 citizen and
resident of the State of South Carolina, County of Clarendon, and has been appointed
Conservator for aﬁd Attorney in Factvfor Gladys Hanna Brown.
‘2. That’_Gladys Hanna Brown, at all times pertinent to.this cause of éction is a citizen

and fesident of the State of South Carolina, County of Sumter.,

- That at all times relevant to this action, Gladys Hanna Brown has besn a senior

v
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citizen and a vulnerable adult.

Defendants:

4.

Upon information and belief, Defendant Brookdale Senior Living, Inc. (hereinafter

“Brookdale, Inc.”) is an entity incorporated under the laws of the State of Dclaware,

and is doing business in the State of South Carolina, County of Sumiter at all times

complained of herein. -

. Upon information and belief, Defendant FEBC-ALT Investors, LLC (hereinafter

“FEBC-I™ is an entity incorporated under the laws of the State of Delaware, and is
doing business in the State of South Carolina; County of Sumigr at all times
complained of herein.

Upon information and belief; Defendant FEBC-ALT .Holdings, Inc. (hereinafter
“FEBC-H") is an entity incorporatgd under the laws of the State uf Delaware, and is
doing business in the state of South Carolina,_‘County of Sumter at all times
complained of hergin.

Upon information and belief, Defendant Brookdale Senior Living Communiﬁcs, Inc.
(hereinafter “Brookdale SLC™) is an entily incorporated under the laws of the Staic

of Delaware, and is licensed and deing busipcss in the State of South -Carolina,

County of Sumter as the assisted living facility, Sterling House of .Sumter.

{hereinafier Sterling)

Upon information and belief, Defendants Brookdale, Inc., FEBC-I, FEBC-H, and
Brookdale- SLC are involved in the ownership, operation, and day-to-day

management of the assisted living facility Sterling House of Sumter.

Pag=2 of 10
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Upon infbfm_ation and belicf, Defendants Brool;daie, Inc., FEBC-I, FEBC-H, and .
Bfookdale SLC had the right and/or power 1o direct and control the manner in which
its employees and/cr agents prévided medjcé] care and operated the business of
delivering health care for a fee to Gladys Hanna Br'an.

That at al] times heréin, Brookdale, Inc., was a licensed community residential care
provider doing business as. Sl‘c.erling House of Sumter.

At all times relevant to this action, 'physicians, nurses, rcsideﬁls,'intems and staff"
health care providers: for Mrs. Brouﬁ were employees and/or agerits of the
Defendants, or were apparent agents and werc act'mg ;Nf‘lhiﬂ the cbursc and scope of
their employment and/or agency or apparcnt agency.

The negligent acts_.'onlqissions and liability of the Defendants includes its agerits,
principals, employees and/or servants, both directly and vicariously, pursuant to
principals of non-delegable dut.y, corporate’ liability, apparent authority, agency,
ostensible agcncy and/or reépgndeat superior. |

Defendants deliver assisted living care for a fee and has authority, express orimpli éd,

~ to control the means and the agencies employed to execute that care at all times during

the residency of Mrs. Brown.

 GENERAL FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

The Plaintiff is informed and believes that at all times material to, this Complaint the
Defendant Sterling’s employees and/or agents werc acting on behalf of or in place of

Defendant in making decisions regarding the care of G]adys Hanna Brown.

- Additionally, the Plaintiff is informed and believes that at all times material to this

Pagz 3of 10
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16.

17.

18.

Complaint that all of the employees of Sterling were acting within the course and
scobe of their employment in regard 1o the care and treatment of Mrs. Brown.

At the time of her admission to Sterling, Mrs. Brown was dependant upon the carc
provided by the employees ana agentis of Defendants in order to live her life.

Upon information and belief, Defendants assisted living facility was licensed under
the laws of the State of South Carolina and was required to provide reasonable and
prudent care to Mrs. Brown.

Upon information and belicf, uponadmission to Sterling House ofS umtervthe Plaintiff
understood Mrs. Brown would be prﬁvided with the care that her medical éonditions
rcasonably required.

At al] times relevant here/lo, Defendants were required to egercisc due care in the
supervision and care of their residents (o prevent the occurrence of new adverse health
conditions and to prevent currently éxisLing adverse health conditions from
deteriorating.

That while under the care of the defendants, the decedent was damaged and injured,

as a result of neglect, negligence, negligence per se, and violations of nursing carc.

" Upon information and belief, Ms. Brown was admitted to Sterling House of Sumter

on July 11, 2006 with diagnoses including macular degeneration and senile dementia.
Upon information and belicf, Ms. Brown walked with a walker due to her unsteady

gait and her vision deficits.

Upo_n information and belief, on May 29, 2009, Mrs. Brown suffered a fall with -

resulting head injury and Hip fracture during a fire drill at shift change.

Page 4 of 10
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(1]
w

29

31,

That upon information and belief, Mrs. Brown was evacuated from the building by
unlicensed facility personnel unsupervised By lj‘ce‘nsed personnel.

That' upon information and belief, Mrs. Brown was -either left standing with her
walker, unsupervised in the parking lot in the extreme heat, or was fallen on by-other
residems dﬁring the evacuation of the building.

That Mrs. Brown was transferred to Toumey Healthcare and .diagnoscd with a
subduraj hemat;m;a, left hip fracture and a urinary tract infection.

That Mrs. Brown was transferred to Palmetto Health Richland in Columbia South

Carolina to their trauma service fo treat her acute subdural hematoma.

That Mrs Brown was admitted to Surgical Trauma Intensive Care Unit at Palmetto

Health Richland.

That on May 31, 2009, Mrs. Brov;m :was cleared by neurosurgery for orthopaedic
surgery {o fix the left fernur inteﬁréchameric fraclur'i.::. |

That on Juhe 8. 2009, it was discovered that Mrs. Brown's subdural hematoﬁa was
increasing in size, and the decision was made 0 perform a bur hole procedurt in order

to evacuate the hematoma and release the pressure on her brain.

v That she remained at Palmetto Health Richland until June 23, 2009 whén'she was

transferred to National Healthcare Sumter, a skilled nursi.ng,ffacility.
That since the injuries sustdined at Sterling House Sumter, Mrs. Brown has rarely
recognized her family members, is unable to walk, is unahle to feed herself, and has

had a significant decline in‘hcvr quality of life.
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36.

37.

FOR A FIRST CAUSE OF ACTION
Negligence
That Plaintiff re-allcges and reiterates para‘grapﬁs 1 through 31 as though fully set
forth hercin verbatim and further alleges:
Atlall times relevant hereto, Defendant was requifed to c‘xcrcise due care in the

supervision and care of their residents to prevent the occurrence of new adverse health

conditions and to prevent cumently existing adverse health conditions from.

deteriorating.

Defendant was under an obligation to follow all applicable state and federal laws,

rules, regulations, and guidelines including S.C. chulaiions-61-84 and the South

Carclina Nurse Practice Act, S.C. Code § 40-33-5 et. seq.

The Defendant holds itself out as a specialist in its field with the expertise necessary

' to maintain the health, safety, and highest practicable quality of life of persons unable

to adequately care for themselves.

The Defcndant was under a contractual duty to provide reasonablé, appropriate and
adcquate care 10 Mrs. Brown pursuant 10 state and federal l.aws, rules, regulations,
guidelines and existing industry standards.

The Defendant, its officers, agents, servants, and employees failed, refused, or
neglected to perform the duties to prévide reasonable and édcquatc health care to Ms.
Browm, who was unable to attend to her own health and safery.

The Deflendant, its officers, agents, scrvan‘ts, and employees negligently, rccklt_:ssly

and carelessly failed to provide care and treatment to Mrs. Brown.

Page 6 of 10
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39,

0.

4],

Defendant did undertake the duty to render assisted living care to Mrs. Browa in
accordance with the prevailing and acceptable professional standards of care for
rcsidential care communities and its employees and agents in the national community.

Defendant had a duty of due care to their patients and residents to discover, warn

and/or prevent risks; to take reasonable safety precautions; to eliminatc unreasonable

- risks; and 10 prbvidc proper protection from harm.

Notwithstanding said undertaking and whi]c_ Mrs. Brown was under the care of
Defendant by and through its agents, servants, and cmployees, was negligent, willful,
waﬁtén, reckless, careless and. grossly neg_]'jgent and deviated from the expected
standards of skill, care, and learning in ‘their treatment of Mis, Brown. More

particularly the Defendant was ne_élig}:nt in the following particulars: -

Ca. failing to provide the care, supervision and monitoring of patients, residents,

and in particular Mrs. Brown, which was requi red by law and which was
neccessary for her health and safety;

b. failing to hire, train, and superwse personne] to properly prevent injuries to
residents and, in pamcular Mrs. Brown

c. failing to abide by applicab]e federal and state laws governing nursing care in
general;

d. failing to follcuvst/'the licensing and regulatory rules of the State of South
Caroling; _

e. {ziling to provide adcquatc fundmo to ensurc proper safety, training and
SUanISlOn

f. failing to properly supervisc and train staff who were present;

g. failing to protect Decedent from neglect;

h.”  failing to properly document the medical records of the resident; -
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1. failing to appropriately communicate with' the family regarding Decédent’s
conditions;

g. by other negligent acts and/or omissions yel to be determined or defined.

That as a direct and proximate result of the negligence and carelessness of Defendants,

© Mrs. Brown experi enced injuries to her mind and body, causing her to experience pain

and suffering as well as exiensive monetary damages.

The Plaintiff, is also entitled to punitive damages for the Defendant's wilful and
wanton conduct, and the Defendant’s recklessness which was such as 1o evince a

conscious disregard for the safety of others.

FOR A THIRD CAUSE OF ACTION

Corporate Neolioence

That Plaintiff re-zlleges and rciterates pa:agraphs 1 through 43 as though fully set

forth herein vérbaﬁ'm and further alleg.es:.

" That Defendants are cwners and operators of a facility entrusted with the care of

vulnerable adults, and had a duty to manage and operate Sterling House of Sumter

~ in a manner that provided maximum safety {rom injury and maltreatment to the

residents of Sterling House of Sumter, including Mrs. Brown.
That the duty of Defendants to-protect Mrs. Brown from injury and maltreatment
includes, but it not limited to:
a. A duty to ‘e-stablish and enforce an ongoin g‘written policy and procedu}é in
- compliance with applicable licensing rules to ensure that all staff and
residénts are familiar with and trained on the e_vacuation p]ahs;

b. A dury to cstablish and enforce and ongoing written accident and incident

Page 8of 10
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procedure;

A duty to assure that staff is ap_propriate]'y (rained 1o suit the nesds and

conditions of the residents ard to meel the der?ands ot" effective emergency
on-site action that mi ght ariSeé |

A duty to ensure that resiﬁ_ents arz monitored and safe whe;n outside the
facility and during evlgcuaticzns;

Adulyto ensure tl%at unlicensed personnel praviding carc to the residents of

Sterling House are competent in the areas of:

1. Supervising residents at risk for falls;
ii. Plans for evacuation of residents;
iil, Recognizing the extent to which residents can help themselves.

by other negligent acts and/or omissions yet 1o be determined or defined.

FOR A FOURTH CAUSE OF ACTION

Gross Negligence

The Plgintiff re-alleges and feiterates ].Jaragraphs 1 through 45 as th§ugh fﬁl]y set
forth herein verbatim and further al]eges: |

. Mrs. Brown exbcrienced Iplrolonge?d consciqus pain and suffering, mental anguish,
and incuxfcd substantial medical bills and disabili'ty.
The aforesaid acts and delicts .Wcrc the sole and proximatc cause of Gladys Hanna
Brown’s darnages and .injuries.
The wrongful con.duci of Defeg;ié.nt %;t forth in the pegligence and neglj gence per se

counts of this complaint was undertaken without regard to.the health and safety

- Page 9 of 1O
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consequences of Mrs. Brown who was entrusted to Defendant’s care, and rises 1o the

level of gross negligence in that Defendant's conduct was wilful, wanton, reckless,

and clearly shows a conscious disregard for the health and safety of Gladys Eanna _

Brown.
WHEREFORE, Plaintiff respectfully. prays for judgment against the Defendant for actual
‘damages, punitive damages, special damages; and consequential damages, in an amount to be
determined by the jury at the trial pf this action, fees, the cost$ and disbursements of this actions,»aﬁd

for such other and further relief as this Court may deem just and proper.

Respectfully submitted,

| YTy g

L_aﬁé, 2 Pertisz Harrill, Esquire
M “AN, HOOD & FELDER, LLC

1539 Hezlth Care Drive

Rock Hill, South Carolina 29732
Telephone: (803) 327-7800
Facsimile: (803) 328-5656 ‘
Lharrill@mcgowanhvod.com

Rock Hill, South Carolina

Juy |O_,2010
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STATE OF SOUTH CAROLINA ) . INTHE COURT OF COMMON PLEAS
) .
COUNTY OF SUMTER )
MOTION TO DISMISS AND TO
- COMPEL ARBITRATION, OR
ALTERNATIVELY, TO STAY THE
ACTION PENDING ARBITRATION

Dianne B. Sprott as Conservator and
Attorney in Fact for Gladys Hanna Brown,
Plaintiffs,
v,

C.A. No. 2010-CP-43-1495

Investors, LLC; FEBC-ALT Holdings, Inc,;
and Brookdale Senior Living Communities,
Inc., d/b/a Sterling House of Sumter,

)

)

)

)

)

)

)

Brookdale Senior Living, Inc.; FEBC-ALT )
)

)

)

: )
Defendants, )
)

" TO: DIANNE B. SPROTT AS CONSERVATOR AND ATTORNEY IN FACT FOR

GLADYS EANNA BROWN AND HER ATTORNEY, LARA PETTIS HARRJLL
OF MCGOWAN HOOD & FELDER, LLC

PLEASE TAKE NOTICb that Defendants, Brookdale Senior Lmng, Inc.; FEBC ALT
Investors, LLC; FEBC-ALT Holdmgs Inc.; and Brookdale Semior Living Communities, Inc.

d/b/a Sterling House of Sumter (“Dcfendants” or “Brookdale”), by and through their undersigned

~ counse), move the Court for an order, pursuant to Rule 12(b)(1), (2), and (6) of the South

Carolina Rules of Civil Procedure, dismissing the Complaint of Diane B. Sprott ("Sprott”) as
conservator and altorney in fact for Gladys Hanna/ Brown (“Plaintiff” or “Brown”) and
compelling arbifration between PlaintifF and Defendanis, or altémativcly,- staying the action
pending arbitration.  This motion is based upon affidavits filed. or té be filed in this case,

including the Affidavit of Timothy J. Cesar, auttachcd hereto as Exhibit A; the arbitration

agreement between Brown, Sprott and Brookdale, which is an attachment to Exhibit A; South

Carolina common and statutory law; the Federal Arbitration Act 9 US.C. § 1 et. seq.; and the

pleadings in this case. -

12




Greenville, S.C.
September 27, 2010

ay G. &

~ Luanne Lambcrt@unge (S.C. Bar # 6538%)

Mary A. Giorgi (S.C. Bar # 74823)
Gallivan, White & Boyd, P.A.

55 Beattie Place, Suite 1200

P. O. Box 10589

Greenville, SC 29603

Phone: (864)271-5580

Fax: (864) 271-7502

Attorneys for Defendants
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

f e e

COUNTY OF SUMTER

AFFIDAVIT OF

Diarme B. Sprott as Conservator end
TIMOTHY J. CESAR

- Attomney in Fact for Gladys Hanna Brown,
Pleintiffs,

C.A.No. 2010-CP-43-1495
V.

Brookdale Senior Living, Inc.; FEBC-ALT
Iavestors, LLC; FEBC-ALT Holdings, Inc.;
and Brookdale Senior Living Communities,
Inc. d/b/a Sterling House of Sumter,

Defendants.

Nl N N N N N N N N S S Nt Nt N

Before me, --irersona].ly a‘ppca.rcd Timothy J. Ccsar,‘ Esq., J.D;, M.B.A,, who is the Vice
President of Legal Affairs of Bro-okdalc Senior Living Inc. and who, being by me duly sworn on
hig oath, says and &cpéscs 2s ft;llows:

1, My name is Timotﬁy Cesar. I am over 21 vears of age, of sound mind, in all
respects gualified to make this Affidavit, and I have per;;,onal knowledge of all facts stated in this
Affidavit. |
2 Tem the Vico President of Legal Affairs of Brookdale Senior Living Inc, a

Defendant in the abovc-captioncd ].awsxﬁt, and have been employed by Brookdale since 2005,
3. terra Healthcare Corporation (“Alterra”) is 2 Delaware corpofaﬁon, v./hicb
' suﬁsequenﬂy underwent a pame chunge and also merged with several companicé to become
Brocljkdale Senior Living Inc. Ihave been employed by Altema since 2001, Alterra, now known
as Brookdale Living Communjﬁes; Inc, was the 'léssee, manager, and license holder of Sterling

Hou;c of Sumter unti] 2005.

15
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4, Brookdale Senior Living Cémmu:ﬁties,' Inc. (“Brookcis.le SLC") is a Delaware
corporation. Brookdale SLC is the current lessee, manzger, and license holder of Sterling House
of Sumter.

-5, Bmok&alc Senior Living Inc., .FEBC-.ALT Investors, LLC, and FEBC-ALT
Holding, Inc. are all foreign carporations and Défendants' in the above-captioned lawsuit.

6.  Brookdale Semior Living Inc. is sole owner of FEBC-ALT Investors, LLC.
FEBC-ALT Investors, LLC is sole owner of FEBC-ALT Holding's, Inc: FEBC-ALT Holders,
Inc. is sole owner of Brookdale SLC. » | - -

7. - 1 have knowledge about the operations of Brookdale SLC, Sterling House,

Alterra, Brookdale Senior Living Inc., FEBC-A.LT Imvestors, LLC,-and FEBC-ALT Holding, . .-..

Inc. .
| s Gladys Hanna Brown (“Brde’;)'resided at Stgrling Houée of Sumter (“Sterling
House™) from July 10, 2006 to May 29, 2009. | .
9. ‘During the period of Brown's rcsiﬁency at Sterling House to the present, certain
Sterling House employees attended and contimicito attend confcrénces/taining sessions owutside
the State of South Carolina. .
10. Mg the pcn'oci of ﬁmﬁ’s rcsidcncy_' at Sterling House to the pm;cnt, Sterling
House employees zre paid out of Wisconsin. o
11, During the ﬁeriod of Brown’s resi;clen;:y at Sterling House to the present, Sterling
House employees communicated and continue to communicate with existing and prospecﬁve

residents and/or their famijes who are living outside the State of South Carolina.

28]
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12, During the period of Brown's residency at Sterling Housc,\to the present, Sterling
House has received and accepted and continnes to recsivé and accept out of state residents as
' esidents of Sterlimg House,

13.  Brookdale SLC owns and/or oﬁcrates assisted living feeiliiies in many gta‘tes,
inclnding South Carolina. | |

14. A wide vadety of suppliers wers used directly or indirecily in the provisions of
goods and services for the care of Brown at Sterling House, aﬂd many of these gbods and

services were received from vendors outside the State of South Carolina, For example, see the

following chart:

Vendor - Location Tyve of Goods or Services
“Sysco Corparation ' Texas . Food supplies

Direct Supply ) - | Wisconsin i Medical supplies

Vallentine Georgia Diabetes supplies

Staples- Qutside South Caroling Office supplies

15.  During the period of Brown’s residency at Sterling House to the present, Sterling
House has ordered and continues to order supplies from out of state vendors by mail, electronic
mail, tclcphoﬁc and facsimile transmissions. Those supplies are then shipped over various states

lines 1o Sterling House.

16.  Upon admission to Sterling House on July 10, 2006, Brown signed a Residency
Agn;.emem that contained an “Arbitration and Limitation of Liability Provision™ at Secton V. of
the agreement. This agreement is attached as Attach:ﬁem A. |

17.  Diannc B. Sprott, Plaintif in this action, also signed the Residency Agreement on
Jul:;; 10, 2006 as Brown’s Responsible Party. In fact, Djanne B. Sprott initialed cach section of
the “Arbitration and Linﬁtaﬁon of Liz;.bility Provision” as baving “read and understood the

provisions.”
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18.  The facility representative that signed on behalf of Sterling House on July 10,

2006 was authorized to sign this agreement on behalf of Sterling House,

(Signature on following page)

FURTHER, AFFIANT SAYETH NOT.

-

' s arml,ega] for AN i
-~ Br ale Senior Living, Ine. o

Wttty

SWORN TO AND SUBSCRIBED BEFORE ME THIS “\;,?\ L. Fir 2 z,,
. X s 4 (27N
' g 2 S e
day ofSeptemer 2010. _ 55 g \\OTA,QJ_ .{%);: ,

E iTI .
Y L
1/ aZ %ﬁpﬂﬁﬂ/«- '.«z"?.,;-f UBWNOAS §
{}’O‘r Y,Pubxﬁc E‘ORWLSCONSB e FW‘SQO\\ S
rmmssmn expires: ’h'rmm\\*
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Alterra Healthcare Corporation strongly believes in the importance of fully
disclosing all services and fees to the best of our ability and in accordance with state
law. As with 2ny legally binding contract, it is our recommendation that you
consult your legal conasel to ensure proper understanding of this Agreement before
signing.

' THIS AGREEMENT IS SURIECT TO ARBITRATION

SC Residency Agresment . 6104
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RESIDENCY AGREEMENT

This Agreement is entered into as of Q’AL/ /8 -, 4460 byand berween
_ dJ
Alterra Healthcare Corporation, a Defeware corporation (“Alterra™),

{“You” or "Resident"); and

(“Responsible Party”). The terms and conditions of
this Agreement are zs follows:

L SERVICES AND ACCOMMODATICNS

A. BASIC SERVICES

You will be entitled to the following Basic Services, which are included in the
Basic Service Rate, subject to the terms and conditions of this Agreement:

+ Accommodations — You are entitled to the use of the suite described
in Exhibit A and to the use of Alterra’s personal property located in the
suite. You are also entitled to use and egjoy with all other residents the -
common areas of the residence.” You may provide your own furnishings
and personal property; however, Alterra reserves the right to it the
mumber and type of furnishings if Alterra determines that they present a
safety hazard or potential safety hazard.,

+ Dailv Meals - Alterra will provide three meals daﬂy Snacksare .
avzilzble 24 hours a day.

+ Utility Service - Alterra will provide gas, electric and water service.
Telephone charges are not included in the Basic Service Rate. Costs for
basic cable television are described in Exhibit A.

+ Weeldy Housekeening Service - Alterra will clean your suite once a
week.

¢ Weslly Laundrj and Linen Service - Alterra will launder your
personal items and your bed finens once a week.

¢ Life Enrichment Program - Alterra will provide planped social,
_educational and recreational programs.

¢ Staffine 24 hours a day - Alterra will have staff available 24-hours a
day, seven days a wesk

_+ Transportation — Alterra will secure or provide transportation for
resident when a physician’s services are needed. Local transportation for
SC Residency Agresment 6/1/04 ‘ 4
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megical reasons will be provided by Alterra at no additional cherge. You
understand that transportation for purposes other than those described in
the preceding sentence will be at your expense.

Alterra will provide thirty (30) days writlen notice of any change in Basic Services.

B. PERSONAL SERVICE PLAN

Alterra will make aveilable, at an additional cost, 2 Personal Service Plan. The
Personal Service Plan is designed to provide you greater personal services 1ban
those provided under the Basic Services. Alterra will use a personal service
assessment to determine the personal services you require prior to moving in and
periodically throughout your residency. The results of the assessmeats and the
cost of providing the additional personal services will be shared with you and your
Responsible Party. In some circumstances, the provision of outside services may
be required for your continued ability to safely remnain at the residence. An outside

" agency or individual will be pczmxttcd to provide these services or any related
personal services only if Alterra has given prior approval.

C. AVAILASLE AMENITIES AND CONVENIENCES

- From time to ime; Alierra may make amenities and conveniences available to you
at your or your Responsible Party’s request. Tf available, such additional services
may inchide guest meals, transportation, transportation escort services, enhanced
cable television, or special events. (See additional mformanon,on Transportation

_ in Section L A of this Agreement.)These additional choices are not included in the
Basic Service Rate or the Personal Service Plan. Your Residence Director will
provide, upon your request, a listing of the avaﬂable a.mcmtm and convemenoes as
wcll as a current fee schcdulc v

D. SVRWCES NOT COVERED BY RESH)ENCY AGREENIENT

You and your Respons'ble Party are responsible for obtammg and paying for all
services which are not included in the Basic Services or Personal Services Plan
(including, but ot limited to, the services of third party health care and medical
providers), whether provided by Alterra, its subcontractors, third party health care and
medical providers, or others. These services may include, but are not hmited to,
pharmacy services, newspaper subscriptions, or beauty/barber services. Any fees for
services provided by other service providers will be billed directly by the service
provider. All third party service providers (mdudi:lg, but mot limited to, third party
health care and medical providers) must receive Alterra’s prior a wthon:.ahon 10
provide services to you at the residence. All third party providers who enter the
residence must sign in with the Residence Director o supemsor ou duly and agres to
comply with Alterra’s policies. . -

You may not contract with any of Alterra’s current employees to perform any

services at the residence. You may contract with former employees to perform any
services at the residence only with Alterra’s consent. Alterra réscrves the right to

SC Residency Agresment . s : ‘ 5
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refuse entry to 1) former employess, 2) persons whose actions may be disruptive
to the residence; 3) persons whose actions may threaten the safety of any resident
or-employee; or 4) persons whose presence may foresesably result in liability to
Alterra,

o RESIDENT RESPONSIBLITIES AND REPRESENTATIONS

A. CARE OF SUITE

You agree that residence and the suite are in satisfactory, habitable condition. You
also agrec Alterra has made no promise to decorzte, alter or improve the residence
or suite, unless otherwise provided in writing by Alterra and attached as part of
this Agreement. You agree 10 maintain the suite and to surrender the suite upon
termination of this Agreement in good condition, exclusive of normal wear and
tear. You agree to pay all damages, beyond normal wear and tear, including any
improvernents made without Alterra’s consent, which you, your Family, and/or
other Guests (including any agent, employee, contractor, or other invitee) cause to
residence property.

B. SUITE ACCESS

You agres to give Alterra access to the suite in order to carry out the intent of this
Agreement. Such entry includes, but is not limited to, performance of services
provided as part of the Basic Services or in'your Personal Service Plan; response
to emergency situations; and entry by authorized personnel with the reasonable

belief that your safety or safety of others is in quesnon or that Alterra’s pohcm
and procedures are belng violated.-

Upon written notice, Alterra reserves the right to relocate you to a more
appropriate suite within residence as required for your hesalth or safety, orbecause
the residents. of a companion suite are incompatible.

C. HEALTH ASSESSMENT

You agree that Alterra may from time to time assess your health to determine the
appropriate Personal Service Plan and/or whether you are appropriate to stay in
the residence, Not more than thirty {30) days prior to the date this Agreement is
entered into, and at least annually thereafter or upon the request of Alterra, you
agree to undergo an examination by your physician (or other licensed provider as
allowed by law). You agree that Alterra may require you to undergo examination
by 2 particular specizalist, at your cost, &s Alterra determines is warranted by your
current physical or mental status, You will request the examiner to provide Alterra
with recommendations, including a statement attesting to the appropriatesess of
the : placement. Based upon the assessmenl:(s) and Alterra’s judgement, Alterra
may determine your approprizteness to remain in the residence. You will request
the examiner to perform any tests and complete any forms required by Alterra or
applcable-law.

SC Residency Agresment 6/1/04 6
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D. HEA_LTH CARY PROVIDER NOTIFICATION

You authorize Alterra to contact I‘cSpoﬂS]bie parties, health care prowders and/or
other persons listed in your rmords ‘

(1) If Alterra determunes 1t is necessary to advise them of your situation;

(2) To arrange for health care services and other assistance required by you,; or

(3) In case of an emergency. Y you have a life-threatening emergency, Alterra
will contact an emergency rescue service. .

If your designated heaith care providers are unavailable, you authorize Alterra to

arrange for the services of other health care providers.

.During the term of this Agresment, you agree Alterra may provide such persons
with copies of your records, including, but not limited to, resident records to the
extent they are needed to assist with treatment, advance directives, living will, and
the names of persons empowered to make bealth care decisions, for the purpose of
arranging for health care services,

E. OBLTGATORY D\T"ORMATIO‘I

You will provide Alterra with accurate, comp]etc and current information about

“yolirself, substifute decision-makers and health care providers, including but not
limited to addresses and phone numbers, and your health care status and needs,
You or your Responstble Party will provide Alterra with copies of any heslth care
power of attorney, power of attorney executed by you or of any-court order,
guardianship, or other legal action which may (1) affect your status or @
designate or appoint another person to make health care or financial decisions or
to bear financial responsibility on your behalf, You authorize Alterra to rely on the
instructions of such designees or appointees. You understand that you must

- immediately notify Alterra of changes relating to any of the information stated
above,

F. ADVANCE DIRECTIVES

Upocn adm:ssxon to Alterrg, it is stmngly suggested that you bave vour advance
directives in place in the event you become incapacitated. Advance directives

. include, but are not limited to, Living Wills, Powers of Attorney for Health Care,
Guardianships and Do Not Resuscitate Orders. You will notify Alterra and

- provide copies to Alterra of such advance directives.. If you do not have such

" advance directives in place, you understand that a court may name a guardian upon

- application of any mtcrestcd party (including Alterra), subject to all bond,
accounting and other Iegal requuements Neither Alterra nor any of its employees
or agents may be your guardian. If it is necessary for Alterra to petition the court
for appointment of a guardian, any costs associated therein shall be paid by you. If
you are & Resident in a Clare Bndgc ora Clare Bridge Cottage, these des1gratxons
should be made prior to move-in. -

SC Residency Agresment 6/1/04 . 7
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© G. MOTORIZED VEBICLES

You are not permitted to use motorized vehicles, such as motorized wheelchairs or
scooters. Exceptions to the nue may only be considered ift

" (1) You have a physician’s order stating dxat such a vehicle is a mcdlcal

pecessity for you,

{2)  Thevehicle is equipped with 2 functioning speed gove.rnor

(3)  You carry general liability insurance on the vehicle in the amount of at least
$250,000 1o cover property and personal injury damages;

(4)  You agree to abide by Alterra’s safety guidelines for the use of motorized

_ vehicles on its premises; and

(5)  Allerre has made a determination that such usage is safe based upon
considerations such as the number of residents currently using motonzed
vehicles, physical layout of residence, etc.

You further understand and agree that Alterra may, at its sole discretion, prohibit
your further use of a motorizad vehicle at any time.

H RESPONSIBILITIES UPON TERMINATION

You will vacate premises, removing all belongings on or before the effective date
of t= t..rmmai:on If you fail to remove your belongings by the effective date of
termination, you undersiand and agres that Alterra may charge you a storage fes
for your belongings equal to your Basic Service Rate.  You further agree that
Alterra may donate any unclaimed property after forty-five (45) days. You will
provide written notice of a forwarding address where you can be reached and
receive mail. '

Termination will not release you or Alterra from any liability or obligation to the
other party under the terms of this Agreement.

L RULE AND REGULATION COMPLIANCE

You aoknoﬁvlcdge that Alterra 1s licensed by the State of South Carolina as a
Community Residential Care Facility. You understand that Alterra has shared
common areas, and you agres to honor all rules of courtesy and respect for others.
You agree to abide by and conform to the nules, regulations, policies and

procegures &5 they now exist and as amended from time-to-time for the operation
and management of the Residence.

SC Residency Agreement 6/1/04 ] 8
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J. GUESTS

* You understand that as resident, you have the right to associate with your friends

and family (“guests”) during reasonsble hours. Because Alterma is & Licensed »

building, overnight guests are genemﬂy not permitted In a- Tesident’s room.

Limited exceptions may be granted by the Residence Director based upon the
resident’s health status or other pertinent factors. :

" You acknowiedge and understand that your guests are subject 1o Alterra’s Rules
and Regulations, and if your guests become disruptive to the operations of the
Residence and/or are verbally or physically abusive to staff, residents or others,
Alterra may request that they Jeave the Residence until their behavior is under
controf or may place limitations upon the location and time of their visitation. You
understand that, where circumstances war—ant, Alterra may exclude such
individuals from the residence. '

RATES

A. MOVE- IN FEE

1. Fee— You will pay Alterra a one-time Move-In Fee in an amount
_indicated in Exhibit A at the time this Agresment is signed.

2. Refand - Atterra will refund a prorated share of one-half of the Move-In
Fee if this Agreement is terminated within ninety (90) days of the date this
‘Agreement is signed and any one of the following c:rwmstanoes oteur:
(a) Alterra terminates this Agreement;

{b) Alterra or your physician determines you reqmre care not offered by
Altets; or
(c) by reason of death.

=r
E:9

(Pizase initial 25 having read and
understood the above provision.)

B. MONTHLY SERVICE RATE

" 1. Rate—You agree to pay the Basic Service Rate and, if applicable, the
‘ charge for the Personal Scmcc Plan as indjcated in Exhib:t A (together the
“Monthly Service Rate” ),

2. Refund- Al%en*a will refund & prorated share of the Monthly Service Rate if this

Agreement is terminsted before the end of a month:

@) following termination in accordance with Section I\f
‘(b)  because you reguire care that is not offered by Alterra; or
(c) by reason of death. -

Refunds will be ba‘;sed; upon the gctual number of days the resident is in the facility end 2

reasonable number of bed hold days. A storage fee equal to the prorated share of the
SC Residency Agreement - 6/1/04 $
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Monthly Service Rate will be charged until such time as all of your property is removed
from the Suite. Alterra will issue the refund to Resident or Responsible Parzy within 45
days of the effective date of termination based on Section IV of this Agreement.

Unless prohibited by law, you agree Alterra mzy offset such refunds by any amount due

under the terms of { this Agreament. .
X/_Q&

{Please initial as baving read and
understood the above provision )

C. RESIDENT ABSENCE

If the Resident is absent from the Residence for any reason, including, but not
limited to, hospitalization, vacation, temporary nursing home care or rehabilitation,
the Residency Agreement will remain effective and you will be charged the full
Monthly Service Rate until such ime that the Resident or Represe._ntznve provides
Alterra with written notice of their intent to ferminate the Agresment, pursuant to
Section IV of the Agreement Termination will be effective and charges will cease
the later of the end of any applicable notice period or the ramoval of all of your
personal belongings.

D, mmm's AND CONVF-I\TENCES

In addition to the Monthly Service Rate, you agree fo pay Alterra the estabhshed
- charges for any amenities and conveniences provided to.you by Alterra.

E. PAYMENT

Alterra will issue a monthly statement before the first day of the month rtemizing
the Monthly Service Rate for the upcoming month and, if any, charges incurred for
amenities and conveniences prowd‘=d during the pnor month. Payment for all
charges shown on the statement is due on the first (1) calendar day of each
month. The first payment of the Monthly Service Rate is due prior to taking
occupancy. If you move in after the first of the month; your first Monthly Service
Rate will be one thirtieth (1/30) of the usual rats times the number of days
rematning in the month. .

Alterra will charge 2 $250.00 late fee if Alterra has not received all fees when due.
Alterra will also charge a $25.00 returned payment fee for each check or automatic
withdrawal that is returned by a financizl institution for any reason, including but not
limited to, msufficient funds or incompleteness. After two payments ere returned by a
financial instrtution to Alterra, you will theresfter pay the Monthly Service Rate and
any other amounts due by cashiers check. You also agree to pay inferest onall -
amounts not paid by the due date. The interest rate will be the lesser of 1.5% per
month or the highest rate permitted by law.

° SCResidency Agresment 6/1/04 10
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F. RATE CHANGES

Alterra wﬂ] provide thirty (30) days written notice of any change in the Basic Scchs
Rate. Alterra may offer or require a change in'the Personal Service Plan when Alterra
determines additional services are requested or required. The new charge for the .
Personal Service Plan will be effective immediately upon the provision of witten

notice,
X %

{Pleasc imtial as having read and
understood the above provision.)

IV, TERM AND TERMINATION

A. TERM

Thxs Agrcement will commence on the date set forth above and will continue untﬂ
texm\nated as provxdcd below.

B TERM]I"IATEON BY RESIDENT

'Ahefra Tequests you or your Responsible Party to proviiie thxrty (30) days wiitten
notice of your intent to terminate this Agreement. Termmation shall be e:f:'fectxve
the day after your last date of residence.

(Please initial 25 having read and

" nnderstood the above provision.)

C. TERMINATION BY ALTERRA

Alterra may terminate this Agresment, upon providing you or four Responsible
Party thirty (30) days written notice, for any of the following events, as determined
by Alterra: :

"(1) You require care or services that Alterra is unable to pfbvide or which requifes
stafF that are not available at Akterra;
(2). You are disruptive, create unsale conditions, are physically or vcxbal]y sbusive

to other residents or otherwise i 1mpa1r the welfa:e of yourself or others in the
residence;

(3) You fail to pay fe s and charges when due.

. . | |
(Please initia) as having read and
uﬁerstood the above prows:on )

. For-emergency medical or welfare reasons of you or other remdents Alterra may,
upon written notice to you or your Responsible Party, immediately. termipate the
Agreement, and transfer or discharge you. Ifthe emergency requxres your

’ SCRssadenc:s Agreomeat 6/1/04 - ) 1
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immediate transier, Al{erra will nodfy the Responsible Party at the earliest
practicable hour, but not [ater than twenty-four {24) hours following the transfer.

Alterra will provide a written explanation if Alterra terminates this Agreement with
less than thirty (30) days notice.

D. TERMINATION BY EITHER PARTY

You, your Responsible Party or Alterra may terminate this agreement immediately
in the'event of death or if a physician certifies, based upon an examination prior to
moving out, that you must be relocated because of your health. Allerra requests
you provide written notice of your intent to terminate. Termination sﬁa}] be
effective the day after your lzst dete of residence.

V: ARBI’I‘RA’HON AND LIMITATION OF LIARILITY PROVISION \

Should any of sub-secitions A, B or C provided below, or any part thereof, be deemed
invalid, the validity of the rernaining sub-sections, or pasts thereaf, will not be affected,

A, ARBITRATION PROVISION

1. Any and all claims or controversies arising out of or in any way relating to this
Agreement or the Resident's stay at Alterra, exchuding any action for eviction,
and including disputes regarding interpretation of this Agreement, whether -
arising out of State or Federal law, whether existing or arising in the firture,
whether for statutory, compensatory or punitive damages and whether
sounding in breach of contract, tort or breach of statutory duties, irespective
of the basis for the duty or the legal theories upon which the claim is asserted,
shall be submitted to binding arbitration, as provided below, and shall not be
filed in a court of law. The parties to this Agreement further understand
that a jury will pot decide their case. The Federal Arbitration Act shall
govern the procedure, except if inconsistent with this Arbitration Provision or
expressly stated otherwise in this Agreement. Further, nothing in this
Agreement is to be constried to contradict 2oy applicable South Carolina -
statutory grievance or mediation procedure. Any party who demands
arbitration must do so for all clatms or coptroversies that are knowrg or
reasonably shonld have been known, by the date of the demand for arbitration,
and if learned of during the course of the arbitration proceeding shall amend
the claims or controversies to reflect the same. Al current damages and
reasonably foreseeable damages arising out of such claims or controversies
shall also be incorporated into the initial demand or amendment thereto.

2. Demand for Arbitration by Resident, his or her guardian, a persen or
organization acting on behalf of a Resident with the consent of the Resident or
his or her guardian, or the personal represemative of the estate of a decessed
Resident (collectively “Resident Party”) shall be made in writing and submitted
to'CT Corporation System, 75 Beattie Place, Two Insignia Financial Plaza,

SC Residency Agreement - 6/1/04 ' 12
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Greenville, SC 29601, via certified mail, return receipt requested. Demand for
Arbitration by Alterra shall be made in writing and submirted to the Resident or
his or her agent, representative, successor or assign and/or Resident's |

Attomney-in-Fact, and/or Rﬂsponsible Party via certified mail, return receipt -
requested,

3. The arbitration proceedings shall take p]a.ce in the county in which the
Residence 15 Jocated, unless agreed to otherwxsc by mutual consent of the
] parﬂes

4, The arbitration panel shall be composed of one (1) arbitrator. Subject to the
requirements of section A.5. herein, the parties shall agres upon an arbitrator
that must either be a retired South Carolina Greuit or federal court judge or a
member of the South Carolina Bar with at least ten (10) years of experience as
an attorney. If the parties cannot reach an agresment on an arbitrator within
twenty (20) days of receipt of the Demand for Arbitration, then the arbitration
shail be subrmitted 1o the American Asbitration Association, or other similar’

' “organization, but must still be conducted by one (1) arbitrator who is a retired
South Carolina circuit or federal court judge or a member of the South

. Carolina Bar with at least ten {10) years of experience practicing a5 an

attorney. If the arbitretor is selected from the American Arbitration
Association, or other similar organization, each party shall have the right to
request cne (1) substitution within ten (10) days of receiving notice of the
identity of the arbitrator. The person requesting of the substitution shall submit
arequest for substitution in writing to the American Arbitration Assodiation,
or other similar organization, and 1o the other party via U.S. mail.

5. The arbitrator shall be independent of all parties, witnesses, and legal counsel.
No past or present officer, director, affiliate, subsidiary, or employee-of a
party, witnf;ss, or legal counsel may serve as an arbitrator in the p;occeding.

6 Discovery in ihc arbitration proceeding shall be governed by the Federal Rules
of Civil Procedure. However, discovery shall be modified by the following,
unless agreed to otherwise by the party to whom the request is made:

a The Residest Party shall provide Alterra with permissible discovery per the
Federal Rules of Civil Procedure within twenty (20) days after Demand for
Arbitration is received (and Alterra shall reunbume Resident Party $0.25
per page).

b. Alterra shall provide the Resxdcm Party with penmissible discovery per the

Federzl Rules of Civil Procedure within twenty (20) days after the Demand

for Arbitration is received (and Resident Party, unless proven indigent,
shall reimburse Alterra $0.25 per page).

c. The only depositions allowed shall be of experts. No other individuals may
be deposed. (

SC Residency Agrsement 6/1/04 13
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d. Resident Party shall designate any and all expert witnesses within sixn'—ﬁve-
(65) days after Demand for Arbitration 1s submitted.

Alterra shal) have thirty (30) days afier Resident Party’s expert designation
is received in'which {o depose such experts.

o

f  Alterra shall designate any and all experts one hundred and fifteen (115)
days afier Demand for Arbitration is submitted.

8. Resident Party shalt have thirty (30) days after Alterra’s expert designation
is reoewnd in which to depose such experts.

h. Any report or affidavit of an expert, and 2 list of zll records contained in
the expert’s file, must be exchanged by the parties no later than ten (10)
working days before the date of the expert’s deposition.

i. The following shall be exchanged no later than fourteen (14) workmg days
before the arbitration hearing:

1. List of witnesses to be called at the arbitration hearing (full nzme, title,
address and phone number if known) and an outline of each witnesses’
imtended testimony; .

2. List of documents to be relied upon at the arbitration hearing;

3. Any sworn recorded statements to be relied upon at the arbitration
hearing end ncluded therewith the full name, title, address and phone
number of the person malking the sworn statement. -

j. The arbitration hearing shall be held no later than one bundred and eighty
{180) days after Demand for Arbitration is submitted, or within a
reasopable time thereafter if a condflict arises with the arbitrator’s calendar.

. The arbitrator shall designate a time and place within the county in wiich the
Residence is located, for the arbitration hearing and shall prowdc thirty (30)
days’ notice to the pasties of the arbitration hearing.

. The arbitrator shall apply the Federal Rules of Evidence and Federzal Rules of
Civil Procedure in the arbitration proceeding except where otherwise stated in
this Agreement. Also, the erbitrator shall apply, and the arbitration decision
shall be consistent with, Federal law excepi as otherwise stated in this

" Arbitration Provision,

. The arbitration decision should be signed by the-arbitrator and delivered to the
parties and their counsel within thirty (30) days following the conclusion of the
arbitration. The decision shall set forth in detail the arbitrator’s ﬁndmgs of fact
and conclusions of law.

SC Residency Agreement 611104 14
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10. The arbitrator’s decision shall be final and binding without the right to appeal.

11. The arbifrator’s fess and costs associated with the erbitration shall be divided
equelly among the parties, unless the Resident Party is proven indigent. The
parties shall bear their own attorneys’ fees and costs and hereby expressly
walve any right to recover attomey fees or costs, actual or statutory.

" 12. The arbitration proceeding shall remain confidential in all respects, including
the Demand for Arbitration, all arbitration filings, deposition transcripts,
documents produced of obtained in discovery, or other material provided by
and exchanged betwesen the parties and the arbitrator's findings of fact and
conclusions of law. Following receipt of the arbitrator’s dedision, each party
agress to return to the producing party within thirly (30) days the original and
all copies of documents exchanged in discovery and at the arbitration hearing,
except those documents required to be retained by counsel pursuant to law.
Further the parties to the arbitration also agree ot 1o discuss the amount of
the arbitration award or any settlement, the names of the parties, or the
name/location of tbe Residence except as requucd by law.

13. The lemtatxon of Llabthy Provision bclow 1s incorporated by reference into
this Arbitration Provision

14. This Arbitration Prov:sxon and the I.amztzﬁon of Liability Provision below shall
survive the death of the Resident.

X
understood the provisions of section V.,
subsccﬁon A)

B. LIMITATION OF LIABIUITY PROVISION: Read Carefully Before
Szgrung

1. The perties to T.hlS é.greement understand that the purpose of this “Limitation
of Liability Provisicn” is to limit, in advance, each pa.rty s liability in relationto -
this Agresment.

2. Liability for any claim brought by = party to this Agreement against the other
party, including but not Yimited to a claim by Alterra for unpaid Basic Service -
or Personal Service charges, ora claim by, or on behalfof, a Resideat,
Resident Party, or by a Resident’s Estate; Agent or Legal Representative,
arising out of the cars or treatment received by the Resident or the Resident’s
oceupancy or presence at Alterra, including, without limitation, claims for
medical negligence shall be Jimited as follows: . -

a. Net economic damages shall be awardsable, including but not limited io,
past and firture medical expenses, offset by any collateral source payments
such &s payments made by medical insurance.

SC Residency Agreement 6/1/04 . ' 15
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b. Noneconomic damages, such as pain and suffering, shall be limited to a
maximum of $250,000.00.

c. Interest and/or late fees on unpaid assisted living charges shall not be-
awarded. .

d. Punitive damages shall not be awarded.

3. Should sub-sections a, b, ¢ and/or d, provided above, be deemed invalid, the
validity of the remaming sub-sections will not be affected. -

x_ Btk

(Please initial as baving read and
understood the provisions of section V.,
subsection B.) )

C. BENEFITS OF ARBITRATION AND LIMITATION OF TIABTITY
PROVISIONS '

The parties” decision to select arbitration is supported by the poteatial cost- .
_effectiveness and time-savings offered by selecting arbitration, which may avoid
the expense and delay of judicial resolution inthe court system. The parties™
decision to selest arbitration and io agree to a limitation of Kability also are
supported by the potential benefit of preserving the availability, viability, and
insurability of an assisted living company for the elderly and disabled in South
Carolina, by limiting such assisted living company’s exposure to liability. With this
Agreement, Alterra is better able to offer its services and accommodations at a rate
that is more affordable to the Resident. In terms of the time-savings offered by
selecting arbitration, the parties recognize that often the Resident is elderdy and
may have a limited life-expectancy, and therefore selecting a quick method of
resolution is potentially to a Resident’s advantage.

The Resident, Responsible Party, or his or her legal guardian, or authorized Power
of Attorney understands that other assisted [iving companies’ Agreements may not
contain an arbitration provision, or limitations of liability provision. The parties
agree that the reasons stated above &re proper consideration for the acceptance of
the Arbitration and Linitation of Liability Provisions. The undersigned

acknowledges that he or she has been encouraged to discuss this Agreement
with an attorney. .

The parties to this Agreement further understand that a jury will pot decide

their case, -
. . x_Dp% o
- (Please initial as having read and
' ' understood the provisions of section V.,
subsection C.)
SC Residency Agreement 6/1/04 16
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V1 MISCELLANEQUS

A. DEFAULT TO ARBITRATION -

Ifit is determined by a court of law that the Arbitration Provision provided in this
Agreement is invalid, the parties hereto make clear their express desire to waive a

 jury trial and resolve their claims against each other in the appropriate court solely
before a judge.

B. NON-DISCRIMINATION

Alterra does not discriminate on the basis of race, religion, coler, natonal origin,
sex, age, disability, marital status, sexual preference, or source of payment,

Alterre respects all religious faiths and does not have any specific religious
affiliation.

C. RISK AGREFPMENT

You and your Responsible Pasty are responsible for your personal, financial and
health care decisions; In addition, you are responsible for maintaining at all dmes
your own health, pcrsonal property, Lability, eutomobile (if applicable), and other
insarance coverages in adequate amounts. You agree to obtain insurance with

* coverage for your personal property and your geperal liability in-the amount of
$100,000." You agree to provide proof of such coverage to Alterra. You
acknowledge that Alterra is not an insurer of your person or property.

You understand and a.gree"tbai‘

1. Alterta may encourage you to pa.rtxc:pate in commumty, leisure, and soma]
activities and to maintain an appropriate level of independence in activities of
daily living, as well as your personal and financial affairs;

1N

Independent activities, responmbﬂrcy for personal, ﬁnancxal, and health care
decisions, and Lfestyle and care preferences may involve risks of persorxal
injury and/or property damage or loss;

3. The standard of services in an assisted living res1dence does zot include one-
on-one care, assistance or supervision e.g. one resident assistant for each
Resident, or immediate response to non-emergent needs, Consistent with your
daily life activities, including but not limited to resting in your apartment o1
common aréas, waiching television, listening to music, reading, and slesping at
night, there may be shon and long periods of time in which you will be left
alone, unsupervised; _

4. Alterra makes no represeatations or guarantees that Alterra staff can prevent
Residents from falling. Further, Alterra does not represent or guaraniee your
hesith-condition will not change or deteriorate throughout your Residency;
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S. The services provided by Alterra may not meet 21l of your personal, social, or
health care needs and Alterra will use its best efforts to assist you in arranging
for services which you require and which are not included in this Agreement;

6. Many Residents of Alterra suffer from memory impairmnent, including
Alzheimer’s disease and dementia. This condition can cause unexpesied
behavior including, but not limited to, wandering, forgetfulness, agitation
towards others and confusion. Alterra makes no representations or guarantees -
that it can predict the behavior of its Resdents. Therefore, Alterra also makes
no representations or guarantess that it can always prevent a Resident from
wandering of attempting to wander fom the Residence; entering into a private
area, misplacing or Josing items or engaging in physical contact with another
Resideat; ' R

7. Alterta makes po representations or guarantees that Alterra is secure from thefi
or any other criminal act perpetrated by any other Resident or person;
therefore, Alterra recornmends that valugbles, including but not limited to,
jewelry and large amounts of mopey, not be brought into the Residence. If you
choose to bring In such valuables, you are doing 50 2t your own nisk and
Alterra will pot be responsible for any thefi or loss of these items;

8. Due to state regulations and fire code, Alterra is not permitted t6 lock its’
exterior doors and, thérefore, does not guarantee that its Residents will not
wander out of the Residence. In our memory care buildings, the exterior doors
are alarmed with 2 delayed egress feature and our systems are designed to alert

our staff to respond and assist a Resident 1o safety, should they wander from
the building. ' :

You understand and agres to Bssume the risks inherent in this Agreement. You
agree to hold Alterra and its employess and agemts harmless for any dimages or
injury or other loss resulting from: (1) reasonable acts or cmissions made in good
faith; (2) action of any third party, fire, water, theft or the elements; or (3) loss of
personal property. Alterra will only be liable for damages, injuries or other losses

10 you Or any third party entering & Suite, or any other part of the residence, if due
to willful misconduct or negligence of Alterra,

Alterra reserves the right to recover from you any loss caused by fire, vandalism or
‘any other acts by you or your invitees or guests. Alterra may assign such nght to
its insurance carrier,

D. RELIANCE

By entering into this Agrée_ment, Altesra is relying upon the truthfulness of the -
promises and representations made by you and your Responsible Party.

SC Residency Agreement . 6/1/04 : 18
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E. NO LIABILITY TR AWAY FROM RESTDENCE

In the event that you knowingly leave the Residence or-ara temporarily away from
.the Residence, zny and 2ll responsibility of Alterra for your welfare shall terminate
during your absence. A

k. ASSIGNM.ENT

This Agreement is not assignable by you or your Responsible Party without prior

* written consent of Alterra. ' The rights and obligations of Alterra may be assigned
to any person or entity, and-such person or entity will be responsible to ensure the
obligations of Alterra under this Agreement are satisfied in full from and afier the
date that you are notified of such assipnment. Alterra may engage another person
or entity to perform any or all of the services under this Agreement.

GW

This »‘«xgre.,ment is for the benefit of and binds the pames and their respectwe beirs,
represcntat:ves successors and assigns.

H. AMENDMENTS

This Agreement znd 20y written amendments constitute the entire agreement
‘betwesn the parties and supercede all prior and comtemporaneous discusstons,
representations, correspondence, and agreements whether oral or written,
pertaining to this Agreement. Except for the right of Alterra to modify fees, rates
and charges, amend services provided and establish reasonable operating
procedures and rules for the general welfare and safety of the residents, this
Agreement may be amended only in writing signed by bath parties,

L SEVERANCE

Shou.d amy part of this Agreement be invalid, the validity of the othes parts of this
Agreement will not be affected.

J. RESPONSIBLE PARTY

You have d&signated aRcsponsible Party, who haéfagrced to the terms of the

- attached Responsible Party Agreement and whose sigoature appears below.

K. SUBORDINATION

This Agreement and the parties’ rights hereunder will be subordinate to any
ground lease, mortgage or deed of trust now or hereafter placed upon the
resydence, but your right to remain in possession of your suite will not be disturbed
so long as you comply with all of the provision of this Agreement.

SC Residency Agreement 6/1/04 ' 19

9040018

38

IS



L. NOTICES

Notices will be written and given by personal delivery or mailing by regular mail,
postage pre-paid to the following or such other persons or places as the parties
may notify each other. Notices shall be deemed given based upon the date
personally delivered or upon the date posimarked

Alterra:

Resident:
Residence Director at Residence (as noted at end of this Agreement)
Address (as noted on Extibit A)
Responsible Party:

(as noted in Exhibit B)

BY TEER SIGNATURES, the parties or their represestztives have executed thls

- Agresment,
W e A 7//@/)4,

For Alterra Title , Date
M& H Beos D 710k

Resident . / . ' Date

m oz A5 0&05117 7~/006

_Rresponsxble Party . : Date

SEND NOTICES AND MONTHLY STATEMENTS TO RESIDENT IN CA.RE OF:

Name: \hmnv}f R, <x7fa7“f’ - -
adtress: /3]G Dored Orive -Manning &6¢ 2902 |
PhoneNo: _ED3- #23-4770 (rell)H3C/4LY

OTHER RELATED MATERIALS

Resident Bill of Rights

Residence Handbook
'Emergency Evacuation Plan

Admissions Package and Special Services Form
Medical Records Release

Resident Assessment - -

Personalized Service Plan

N R W

 EXEIBITS INCLUDED:
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A Schedule of Services and Rates , ‘

- B. Responsible Party Agreement . .
C. Pet Addendum '
D. Addifional Resident Fee
E. Pharmacy Services Agreement .
F. Acknowledgement of Grievance Procedure and Resident Bill of Rights
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EXHIBIT A
SCHEDULE CF SERVICES AND RATES

Resident _&géf-;i%ﬁm

Residence . i aas O
. A . .« -
Address Z - o -
gﬁm Tiw Ao, s9/5d
Suited /S |
'] ]

Move-In Fee (Prior to Move-in) $ 500 .

Basic Services

Basic Service Rate $_¢14£_.7,L.

+ Ac'ommodatmns You are entitled to the use of the suite dcscribcd above and to the
use of Alterra’s personal property located in the suite. You are also cmtitled to use and-
enjoy with all other residents the common areas of the residence. You may provide
your own furnishings and personal property; however, Alterra reserves the righi to limit
the number and type of furnishings if Alterra determines that they present a safety '
hazard or potential safety hazard.

¢ Daily Meals - Alterra will provide three meals daily. Snacks are available 24-hours 2
day.

+ Otility Service - Alterra will provide gas, electric and water service. Telephone charges
are not included in the Basic Service Rate. Basic cable television O is O is not mcludcd
in the Basic Service Rate,

¢ Weeldy Housekeeping Service - Alterra will clean your suite once a week.

¢ Weeldy Laundry and Linen Service - Alterra will launder your pe.rsona.l items and
your bed ﬁnens once a week .

# Life Enrichment Program - Alterra will provide plan.ned social, educaumal and
recreational programs.

é Stzf"mg 24 hours a dav Alterra wﬂ] have staff on duty 24-hours per day, seven days
a wesk
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¢ Transportation — Alterra will secure or provide transportation for resident when a
physician’s services are needed. Local transportation for medical reasons will be
provided by Alterra at no additional charge. You understaad that transportation for
purposes other than those described in the preceding sentence will be at your expense.

© Alterra will pfovide thu‘ry (30) days written motice of any change inl'BasicASewices.
Personal Service Plan

- Personal Service Plan Rzte ’ s 37160

Alterra will make available, at an additional cost, a Personal Service Plan, The
Personal Service Plan is designed to provide you greater persopal services than those
provided under the Basic Services, Alterra will usea per‘ona] service assessment 10
determine the personal services you require prior to moving in and periodically throughout
your re:;Lde']cy The results of the assessments and the cost of providing the additional
personal services will be shared with you and your Responsible Party. Al third party
providers (including, but not limited to, third party health care and medical providers) who
enter residence must sign in with the Residence Du-ector or supervisor on duty and agree
to comply with A]tvrra s pohcnes

MONTELY SERVICE RATE - : 5.3.597.0 0
(Add Basic Service Rate and Personal Service Plan) :

Available Amenities and Convex;ieuces

From time to fime, Alterra may make amenitics and conveniences available 1o you
at your request.” When available, such additional services may include guest meals,
b'ansportatlon, transportation escort services, enhanced cable television, special events, or
special programs. These additional choices are not included in the Basic Service Rate.
Please contact your Residence Director for a current fee schedule.

I agﬁ_‘g:é to the above Schedule of Services and Rates effective 7—- 2 = OQJ and
I anderstand and agree that Alterra bas a right to change these rates and/or change
ces provided in accordance with the provisions of the Residency Agreement.

8040023

‘Title _ Date
/) 75/ 154@0/:) 2- 0 -0
Remdent ' : Date
Q_//)/)W % nfﬂﬂ&a - A D-/0-D6
Responstble Paty /7 ' Date
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EXHIBIT B
RESPONSIBLE PARTY AGREEMENT

[‘0/001455/ g.’awn ("Resident"); &

(“Respon#fble Party™) and Alterra Healthcare Corporatzon, a Delawa:c Carporation
(herein after “Alterra™), hereby agree as follows:

WHERFEAS, the Resident desires 10 live in the suite identified in the attached
Residency Agreement; and
) WHEREAS, Alterra 15 willing to enter into the Residency Agreement if Resident
idemifies an individual who is willing to provide certain assistance to or oa behalf of
Resident in the event that such assistance is necessary, and who is willing to pay
Resident’s financial obligations to Alterra under the Residency Agreement in the event
that Resident does not make payments when due; and

WHEREAS, Responsible Party agrees 10 prowde such assistance and ‘to pay such
obligations, if and as necessary.

N CONSIDERATION of the foregoing, the Parties agree as follows:

L PERSONAL ASSISTANCE. In the eveat the condition of the Resident requires such
assistance, and upon the request of Alterra, Responsible Party wﬂl assist Resident or
legally responsible person, as necessary by:

(a)  Participating with Alterra st2ff in evaluating Resident’s needs and in
planning and implementing an appropriate plan for Resident’s care;

(b}  Maintaining Resident’s welfare and fu]n.lmg Resident’s obhga’aons under
the Residency Agreement; - e

(¢}  Relocating Resident following termimation;

(d)  Trapsferring Resident to 2 hospital, nursing home, or other facility in the
event that Resident reguires care Alterra does not offer;

(&)  Removing Resident’s personal property from suite when Resident Jeaves;

® Making necessary mangemcnts for funeral services and burial in the event
of death.

II. FINANCIAL RESPONSIBILITY. IfResident fails to make payments due to
Alterra under the Residency Agreement, Responsible Party agrees 10 pay Alterra such
amounts within thirty (30) days of receiving written notice of nonpayment.

SC Residency Agreement 6/1/04 24
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L REVIEW OF RESIDENCY AGREEMENT. Responsible Parry acknowledges .
that he or she has received and has reviewed a copy of the Residency Agreement, and has
had an opportunity 10 ask any questions Responsible Party may have.

BY THEIR SIGNATURES, the parties or their répreser/zta;ives have executed this

Agreement to be effective as o%' Z & | 2ot

:éu JW 5%&'_ Derpefon = At O-Ofe

ﬁ Title : : Date

‘girﬁ)j’/ 2’:7/,@«»3 o 7-/0-0b
1dcnt ' Date .
e L ij . _ VY 7=/0-"06

Respons;ble Party . Social Security No, DL No. 7 Dats

SEND.NOTICES TO RES"ONSIBIJB PARTY AT

Addresss /379 Dorad Drive- Mppnine 5S¢ Z?/o 2
Phone Nox 203 - 423~ 4720 (cc//l Hastlidy

SC Residency Agreement i 6/1/04 25
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EXNEIBIT C
PET ADDENDUM

Alterra consents to the Resident keeping in the suite the household Pet described as
follows: : : :

Xind and breed

Name

Color

Weight
\ Age

L RESIDENT RESPONSIBILITIES. The Resident will keep the Pet in the suite
except when walking the Péx, if applicable, or transporting it to and from the suite. The
Resident will oot allow the Penin lobbies or in comrmon residential areas, and will
transport the Pet to and from thd\suite only by side entrances of the building, when
evailable and/or feasible. The Resident will walk and curb the Pet only in areas designated
by Alterra and will be responsible foxcleaning up after the Pet. When the Pet is not in the
suite, the Resident will keepitonal no longer than five (5) feet orin a cage or other
appropriate closed and ventilated contzider, and in the control of the Resident. If the Pet
is a bird, the Resident will keep it caged both in and out of the suite. Ifthe Petis a dog or
cat, the Resident will ensure that it wears a cxllar with appropriate identification (including
the Resident’s telephone number) at 21 times thet it is out of the suite. '

The Resident will comply with all vacemation and Beensing requirements apphicable io the
Pet, showing proof of this upon request, and will comyly with appropriate standards of
care, treatment, and grooming. In all circumstances, the\Resident is responsible for the
hezith, welfare, and proper care of the Pet. The Resident Will ensure that the Pet does not
distrrb the right of other residents to the peaceful enjoymeni™Qf their snites and of the
common areas. The Resident will not leave the Pet unattend en the Pet is not in the
sute,

Alterra, in Its discretion, may assist the Resident in caring for the Pet
Resident's Personal Service Plan. Charges and payment for such servi
by the terms of the Residency Agreement. -

The Resident will be liable for any personal mjury or property damage caused bixthe Pet
that 1s suffered by Alterra, its employees or agents, other residernts, guests, or invi
The Resident and/or Responsible Party agree to purchase renter’s imsurance in the
of $100,000, which specifically covers any personal injury or property damage caused
the Pet. The Resident shall provide Residence with proof of insurance coverage,

I TERM & TERMINATICN. This Addendum will continue until the Residency
Agreement between the Residen! and Alferra is terminated, unless either perty ierminates
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this Addendum for any reason by giving fourtesn (14) days prior written notice to the
other party. Alterra may terminate this Addendum upon twenty-four (24) hours notice in
the event the Resident breaches any of the Resident’s obligations under this Addendum,
In the event that the Pet is Jeft unattended for more than twenty-four (24) hours, or if
Alerra determines that the Resident, for any rezson, is unable to care for the Pet, Alterra
reserves the right to arrange for the Pet 1o be delivered to: '

Sponsor:
Address:
Phone:

Or to such other individual or agency as Alterra determines to be appropriate. The
Resident will pay all costs of defivery, feeding, care, treatment, and housing of the Pet.
The Resident ackmowledges that the Resident has no right to keep a pet, except to the
extent expressly permitted by this Addendum. Alterra reserves the right to withdraw its
consent to the Resident keeping the Pet at any fime by terminating this Addendum, as
permitted above, - : '

BY THEIR SIGNATURES, the parties exeCL;ted the Addendum to be effective” -

—

For Alterra ' Title - Date
Resident v . l Date
Responsible Party T " Date
SC Residency Agreement 6/L/04 - _ 27
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. EXHIBITD
A.DDI_TIONAL RESIDENT FEE

When two residents occupy & single occupancy suite, Alterra charges a single occupancy
Basic Se"woc Rate plus an additional resident fee. Each resident m the suite is responsible
ing one-haif of the total of the single occupancy Basic Service Rate plus the
resident fee, entitling each resident to receive the Basic Services described in

f the Residency Agreement. Bach resident will also be responsible for the cost
of his or heg Personal Service Plan.

[ the event thaxthe Agreement of one resident is terminated for any reason, effective
upon such terminatjon, the remaining resident’s Basic Service Rate will automatically be
adjusted to reflect thy Basic Service Rate for a single occupancy suite for the remainder of
tbe month in which the\gdjustment is'made and for each month thereafier.

Single Occupancy Basic Se Rate 3

Additional Resident Fee §
Total Charge for Suite §

BASIC SERVICE RATE FOR EAC
(172 of the total charge for suite)

Resident

Responsible Party

SC Residency Agresment 6/1/04 ' 23
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EXHIBITE
PEARMACY SERVICES AGREEMENT

Alterra has Medxcabo'r Management poln:zcs and programs. Alterm WOTKs cIosciy with -
pharmacy providers to make certain that the needs of our residents are mat, Preferred .
pharmacy providers are chosen based upon their ability to prowdc services o our
residents to enhance their health and wellness. Imporiant services include:

Screanmg for possible negative drug interactions . )

Assessments for potential allergic reactions of medlcaaons

Recommending therapeutic substitutions when appropriate

Providing competitive pricing for comparable packaging and. offering generic
substitutions when appropriate

Alerting staff and physicians when there is a duplication of prescnpmom
Individual wellness recoramendations .
Regular scheduled review and monitoring of medications

Routine or emergency delivery 24-hours a day, 365 days a year

Medication packaging that meets Aterra’s standards for safety

ur prefen‘ed rovider” for pharmacy services at Alterra )&é./-\[—«-q ?’Uc/f'ncé is
Our staff works closely with t.bzz\'ﬁharmacy to meet
needs of our rcsxdenls They Teview all current medications before your move-in
and the consultant pharmacist will be in the residence on 2 regular schedule.to meet with
you individually, if needed.

¢ o ¢ e 9

- Ifyou decide to use another pharmacy provider other than Alterra’s “preferred provider”,

they will be required to meet Alterra’s standerds regarding medication mavagement.

If you have chosen NOT to use Alterra’s preférred pharmacy provider, please review and
sign the following statement acknowledging you understand the residence’s expectations
regarding the provision of medications.

" Tunderstand that I will be required to provide medications that are packaged in a unit of

use packaging system, unless I have been gramted an exemption to the packaging .
requirement by the Regional Director of Operations. I umderstand there is a service fee, ss.
described in Exhibit X Concierge Services List, that is associated with 8 packaging
exemption due to the additional administrative oversight required.

If at any time I 2m pot able or no longer willing to provide this type of packsgiog
system and I do not have an exeniption, Y understand that I need fo find alternative

" bousing,
{Please initial as having read and
understood the above provisicn.)
SC Residency Agroement - 6/1/04 29
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I also understand that I will have the responsibility for reordering medications but in the
event the medications are not delivered within two days prior to the depletion of my
medication stock, .the residence will reorder my medications with the ‘Preferred Pharmacy
to insure no disruption takes plar,\. I agree to pay for the medications and any
associated service charges,

The fees associated with reordering medications from the “Preferred Pharmacy™ are
getermined by the “Preferred Pharmacy™, and are in addition 1o the service fee described
above.

MY SIGNATURE BELOW INDICATES THAT I HAVE READ, UNDERSTAND
AND AGREE TO ABIDE BY THE TERMS OF THIS ALTERRA PHARMACY
SERVICES AGREEMENT. -

iAo H %/&D - I~J0-046

Raxdm%zgnamfe Date
@Jm%,&w , 7-/0-2&

Legal Representauve/ Signature Date -

SC Residency Agreement 6/1/04 30
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o EXHIBIT F-
ACKNOWLEDGEMENT OF GRIEVANCE PROCEDURE AND RESIDENT .
: BILL OF RIGHTS

1 M{_ﬁéféﬁg__—) acknowledge that I have received written
copies of Alterra's

evance Procedure and South Carolina’s Resident Bill of Rights and -

that T understand the policy for filing a grievance and the Resident Bill of Rights:

i o Y BpdD D-/0-06
Resident 7 . Date
@W., 2 Jonall - P-l0-0L
Responsible Party  ~ ' Date

SC Residency Agresment 6/1/04 31
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STATE OF SOUTHI CAROLINA. __ ) IN THE COURT OF COMMON PLEAS

) OF THE THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER  norymea oo ) .
: ferfleses oty g -
. i ) C.A.No.: 2010-CP-43-1495
Dianne B. Sprott as Conservagor and Y-
Attorney in iact for Gladys HannaBrovkn,..'._),.'.;f,_j S
) MEMORANDUM IN OPPOSITION TO
: ) DEFENDANTS> MOTION TO DISMISS
PlaintiiT, ) AND TO COMPEL ARBITRATION, OR
) ALTERNATIVELY, TO STAY THE
vs. ) .PENDING ARBITRATION
)
)
Brookdale Senior Living, Inc.; )
FEBC-ALT Investors, LLC: )
FEBC-ALT IHHoldings, Inc.: and, )
Brookdale Senior Living Communitics. Inc. )
d/b/a Sterling House of Sumter; )
: )
Defendants. )

)

Plaintiff submits this Memorandum in Opposition 10 Defendants” Motion to Dismiss and

10 Compel Arbitration.
FACTS

(iladys Hanna Brown was admitted to Sterling House of Sumter, SC on July 11. 2006.
(Compl. § 20). One day before moving in, Dianne Sprott signed a contract as Ms. Brown's"
“responsible party™ with Defendants enutled “Alterra Residency Agrcemenf' (“‘Agreement™).
(Sce Exhibit I, Autlached). The Agreement includes an arbitration provision and a limitation of
lisbility provision. These provisions begin on page 12 and end on page 16 of the 31-page
document and include the .Ib]lowing items: (1} arbitration requirement for all claims pursued b_;/
Plaintiff bul no such requirement for potential eviction claims by Dcfendant against. Plaintiff; (2)

forum selection clause; (3) limitations on discovery including prohibition on depositions of fact -
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witnesses (4) attorney fee and cast rcéovcry prohibiﬁon; (S)lpuni_ﬁvc damage prohibition; amd (6)
$250.000 noncconomic dé'mages cap.”

On May 29. 2005, Ms. Brown fell and suiTered. a subdural hematoma“as well as a
fractured hip during a hre .('jl'l.” at Sterling House. (Compl. § 22). As a result of the fall, Ms.
Brown was hospitalized. has been for__céd to undergo numerous medical procedures. and has
suffered permancnt mental and physical injuries. (Comp. § 25-31). On July 25, 2010, Plaintiff
filed suit against Defendants relating to the May 29 2009 fall. By moﬁon dated September 27.
2010, Delendants seek to dismiss Plaintiff's claims and compbcl arbitration.

ARGUMENT

1. This court should decide the arbitration provision's validity rather than an
arbitrator.

Plaintiff asserts thal the Agreement's arbitration Aa‘nd limitation of liability brovisions are
unconscionable, against South Carolina public policy, and Lherelbﬁ: invalid. In essence, Plaintiff
claims that there is no biﬁding arbitration ‘agrecment between the parties. The court must
determine as an initial matter whether the arbitrability issue is itself subject to arbitration. South
Carolina law clearly says that the trial court decides whether there is a valid arbitration

agreement between the parties. In Zabinski v. Bright Acres Associates, 346 S.C. 580, 596, 553

S.L.2d 110, 118 (2001), the court found that whether a valid arbitration agreement exists “is an
issue for judicial determination. unless the parties provide otherwise.” In:other words, in thé
absence of clear evidence to the contrary, “courls assumne that the parlies intended cowrts. not
arbitrators, to- décide...ccrtain pateway matters, such as whether the partics ha‘vc a valid

arbitralion agreement at all.”" Housing Auth. of City of Columbia v. Comerstone Heusing. LLC,

356 S.C. 328, 333, 588 S.E.2d 617, 621 (Ct. App. 2003)(quoting Green Tree Fin. Corp. v,

Bazzle, 539 U.S. 444 (2003)).
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This principle is tru¢ under South Carolina’s Uniform Arhitration Act and contracts
subject to the Federal Arbitration Acl. See S.C. Code Ann. § 15-48-20(a)("'if the op;ﬁosing party

denies the existence of the agreement lo arbitrate, the court shall proceed summarily to the

determination of the issue™), The U.S. Supreme Court has held that courts are to decide the issue

when the party opposing arbilration raises a coniracl defense (fraud in the inducement.

unconscionability. ctc.) related io the arbitration provision itself. Prima Paint Com. v. Flood &

Conklin Mfu, Co., 388 U.S. 395. 404 (1967). However, if the challenge goes to the validity of

the contract as a whole rather than the arbitration provision, then an arbitrator must decide.

Byckcvc Check Cashing, Tne. v. Cardegna, 546 1).5. 440, 445 (2006). The Court has also noted

that this rule only applies if the arbilration agreement clearly and convincingly subjects the

lhres]”mld validity issuve fo arEilraLion.‘ R;fnt-A-Cemer. West. Inc. v. Jackson, 130 S.Cu 2772,
2777 n. 1(2010), |

In this case, the Agreement purports to submit to arbitration “all claims or coniroversies
uﬁsing out of or in any way relaling lo. this Agreémcm...iﬁludiﬁg disputes regarding
'imcrprcmtion of this Agreement.™ There is no specific réfcrcncé to the validity 1ssue. [nterpreting
very similar laﬁguagc_. the South Carolina Supremc Court held that the agreement’s validity wa.%
not subject to a:bitr;tion. Simpson‘v. MSA of Myrtle Beac_ﬁ, Inc., .373 S.C. 14,24, 344 SE.2d
643, 668 (2007). Additionél]y, the Simpson court found no clear and unmistakable evidence that
the parties intended to arbitrate the gateway issue sincé one party to the agreement challenged
the entire arbitration clause’s validity. 1d. Since the Agreement does not specifically reference
arbitration of the validity issue and since Plaintiff disputes the arbitration provision's validity,

this court is the proper forum for determining the provision’s validity.
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2. The Agreement’s arbitration and limitation .of liability ~provisions are
unconscionahble and therefore invalid. : '

South Carolina law presumes the validity of an arbitration anreemem. Towles v. United

Heahhcare Cogp 338 S.C. "9 34,524 S, h 2d 839, 847 (CL App 7003) Howcver, arbitration

agreements as -contracts are Eowemed bv éeneral t,omract prmmple: mcludm;D the contract
defens;s of fraud duress, and unconsuonabxlm Simpsor, 373 S C. at 24, 644 SIE. 2d at 668.
Under South Carolma Jaw. unconscionability is defined as 1he absence o! meaningful choice on
the part of one party. due 1o one-sidcd contract provisions,‘logcthcr with terms that arc 50
oppressive zhat‘no' réasonable person would m.lakc thcm.und no fair and honest person would
accept them.™ Id. at 25, 344 S.E.2d at 668. [{ a co.‘rlnracl provision is un(.:v(')nscionableﬂ. it may Be
invalidated or ils ‘app]iéation limited 50 as 1o‘pré ent an unconsciénable resulll. Id

The “Alterra ‘IQESidency Agreement” i_sb.an adheéioﬁ contract, An adhesion contraci is one
that is on a standardized form, presented on a take-it-or-leave-it basis, and whose tcrms are not

subjem to input by the panv v.lth less bargammf, powe.r Herron ¥, Cemur\ BMW, 987 S.C. 825,

531-32, 693 8.L5.2d "194. 397 (2010). Bascd on cases from otherjunsdtchons the arbitration and
limitation of liability provisions in the Agreement Plaintiff signed is identical to the language in
Alterra contracts used at facilities around the country. As the responsible party for a resident

entering an assisted living facility, Plaintiff was in no position to aid in drafling the Agreement.

¢

~'The Agreement was presented on a pre-printed form and Plaintiff was forced to take-it-or-leave-

it Le. sign the Agreement as printed or Ms. Brown would not be admitted 10 the facility. While
adhesion contracts are not per s¢ unconscionable and finding @ contract 1o bé an adhesion
contract is “merely the bheginning point of the [unconscionability] analysis”, courts look at

adhesion contracts between consumers and commercial entities with “considerable skepticism.”
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Lackey v. Green Tree I'in. Corp., 330 S.C. 388, 395, 498 S.1:.2d 894. 902 (Ct. App. 1998).

Simpson, 373 S.C. at 27, 644 S.E.2d at 669.
Several factors bear on whether a panty lacked a meaningful choice in assenting to a

contract. These factors include (1) disparily in bargaining power between the parties (2) parties”

relative sophistication (3) whether the party seeking to avoid the contract is a “substantial ..

business concern™ (4) whether there is an clement of surprise in the offending provision’s

inciusion. and (3) conspicuousness of the offending provision. H_err_on 387 S.C. at 532, 693
S.I.2d at 398; Simpson. 373 5.C. at 25. 644 5.E.2d at 669. Stated more broadly. this prong of the
unconscionabilily: analysis speak§ to the fundamental faimess ol the bargaiﬁing process.
Simpson. 373 S.C. at 25, 6“}4 S.E.2d at 669. In sum, this prong “depends upon all the facts and-
éircur11slances of a parlicular case.” H.o]lt:r v, Holler, 364 §.C. 256. 269, 612 S.E.2d 469, 476 (C1.
App. 2005).

This cese involves a contréct between a consumer and commercial entity. Uncqual
bargaining power is “inherent” in such cases. erron. 387 S.C. at 533, 693 S.E2d at 398,
P-Iaintiff was In an cspcciall.y vulnerable. bargaining positionv as Ms. Brown was in aced of
immediate i;are at the time the Agreement was signed. There was also a marked disbarit_y

between the sophistication of the partes. Defendants include a national health care corporation

with extensive experience-in this area and copious legal resources. Ms. Brown was a vuinerable .

adult with diagnosed senile dementia, and nceded immediate assisted h‘-ving placement. Plaintiff
lacked the business judgment to under.s;tand the full implications of an arbilration agreement
including the practical and legal im.plications' of altered discovery procedurss that essentially
deny Plaintiff thc opportunity to spcak with critical fact witnesses. Defendants made no effort to

explain these procedures. In fact, Mrs. Sproit states that no one explained the arbitration

wh
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provision to her at all, only thai she was told that she was signing documents ﬁecessary 1o have
her mother admitted to Sterling House of Sumer.

The third factor for determining. whether there was an absence of meaning[ul choiée;
dctcnnining'.whcthcr Plaintiff was a “substantial business concern.” is not defined in-Herron or
Simpson. 11;1 other cascs, a “substﬁntia] business concern™ has been found where the 'panie's

‘nepotiated at arm’s length, the plaintiff was a sophisticated pamy, and the plaintiff was

represented by counsel during negotiations. Laidlaw Envil. Serv., Inc. v. Honevwell, Inc.. 966 F,

Supp. 1401 (D.S.C. 1996): see also Hooters of America. Ine. v. Phillips. 39 F. Supp. 2d 582

(D.S.C. 1998)(discussing “subs@nial business concern™ with reference to “marked dispﬁrily in
parties’ bargaining power). As discussed above, Plaintff was at a'signiﬁ,é:am disadvantage in
'bargainiﬁg_ pﬁ“;cr and was ]cs-s sophisticated in legal matters than Défcnd;"mts.'

Finally. the arbitration and limitation of liability provisions were not conspicuous within
the Agreement, The Agreement's “Arbitration and Limiiation of Liability of Provi*sibn“ section
is located in sectior five out of six and on pages 12-16 of a 31-pape document. Except for two
phrascs. the five-page scction is net bolded, underlined, or otherwise disﬁnguishcd in font from |
the Apreement’s other provisions. While the Agreement expressly indicates in bold that dispufes
between the paries will not be decided by a jury, the cﬁﬁcove;y limitations' and damage
caps/c.\'clusion's: are not distingwished from the surrormcii@ block 6[’ text in any way. Viewed as
a whole, these factors indicate .P.laimiff faced a lack of meaningful ;hoice when'signing the
Agreement,

The Agreement élso includes oppressiwf'ely one-sided terms. South ‘éarolina céuns have

found contracts to be unconscionable ‘where the contract included Himitations or prohibitions on

"$V(AXE)e) on p. 13
TEV(BY2Na)(dronp. 1516

56

[,



statutory and punitive damages. a lack of mutuality in the-rights of the parties. and terms aimed
at curtailing claims rather lf)an 1inding a more e%ﬁciem or efficacious resolution of.disputes. See
Simpson, 373 S.C. at 29, 644 S.E.2d at 670. The arbitration and limitation of liability provisions
conlain several patently unfair provisions. Punitive damages. attoney’s fees, and costs are
declared non-recoverable and noneconomic damages arc limited to $250.000. None of these
terms apply-10 a traditional negligence claim by a nursing home or assisted living resident. There
is simply no benefit to Plaintiff in accebling these terms.” As such, the arbitration and limitation
of liability provisions are so oppressive that a reasonable person would not make them and a fair
person would not accept them.

The Agreement’s lerms also demonstrate a lack of mutuality of rights and obligalions.
For example. Defendants are permitted fifly more days than Plaintiff’ 10 designale expert
witnesscs. Also, while nearly all claims between the parties a}e éubjecled to arbitration.
Defendants do carve oui an exception for “any action for eviction.” These are two instances
where Defendants. drafter of an adhesion contract with grossly superior Eargainillg po§x=er. have
given::themselves rights that Plainufi’ does not enjoy. Finally, the Ag_rccmcnt's' discovery
limitation evinces intent to thwart Plah’au' ff's search for the truth. By barring non-expert witness
depositions. Defendants prevent PlainifT from speaking with Defendants’ .emplo_vecs. the most

.critical fact witnesses in a nursing home negligence case.

* Section five, subsection C of the Agreement purports to articulate the “Benefits of Arbitration and Limitation of
Liability Provisions.” The supposed benciits include (1) time and money savings in resolving disputes {2) ensuring
the viability of nursing homes (3) lower monetary rates for nursing care. As with all other of the Agreement's
provisions, Plaintiff had no pan in drafting this subsection. Instead, Plaintiff was presenled with a preprinied
adhesion contract and asked to sign. Thus, the assertion that arbimation and damage recovery limitations benefit
PlaintifT depends on Defendanis’ ability to ascertain and articulate what will benefit Plaintiff withowt consuling
Plaintiff on the matter. Additionally. the lower ratcs for nursing car¢ cited as a benefit is little salace to a resident
who is injured or killed by Defendants’ nsgligence and, because of the Agreement’s discovery and damage
limjtations, Jeft without resource 10 fully investigale and recover for their loss.

7
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In the past, South Carolina courts have approached the unconsclonability issue by.

looking to decisions in other slaics interpreting similar contracts, See Siﬁpson. 373 S.C. at 26,
644 S.E.2d af 669 (citing several Ohio cases with similar arbir_ralion clauses). There 4fe multiple
:cases‘from oLher.jurisdictioné' that have found’ this exact Allerra contract’s arbitration and
' limitation of hability pr‘o\'/i'sions ﬁncon’sciona_ble. While the precise test for unconscionability

varies from state to ‘state, these opinions demonstrate that the Alterra Reéidency Agreement’s

terms are one-sided and oppressive. In Ostroff v. Alterra heahhcare Corp 433 F: bupp '2d 538,

544 (E.D. Pa. 2006), the disirict court found the Ag?eement unconscionable based on the gfoésly
unfair 1c":xms The Ostrott court interpreted the exact same contract Pl.;mtl £f signed in thm case a
31-page contract entitled “Alterra R;sidcncy Agreement” with an arbitration provision in section
'ﬁyc.

Discussing the {act witness deposition ban. the court tirst noted ‘that a discavery

resiriction in an arbitration agreement does not render the agreement unconscionable unless the

restriction denjes+the plaintifl’ “a fair opportunity to preseit their claims.™ Id, at 545'('qub'tihg

Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20. 31 (1991)). The déposilion:ban dcni'c'd' the
plaintiff a fair opportunity because it denied access (o two of the most vital sources of

information. Alerra employees and the nursing home’s other residents: While the plainliff's

“allorney may have been able to convince some of the residents 10 speak voluntarily, the ban took

away any means of compelling their testimony. As for Alterra cmployccs, the plaintiff’s lawycer

was prevenled from speaking with them by legal ethics rules. Ostroff 433 F. Supp. 2d at 545:

see also Rul“ 4 2,RPC, Rule 407 SCACR (“a lawycr shall not communicate about the <ub|ect of
the representation with a pcrson the lamer knows fo be rcprcwntcd by zmother lawycr in the

matter unless the ]a»\yer has-the consent of . the other lawyer” ) The deposmon ban pul the .
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plaintff at a sizahle disadvantage in the arbilration because the plaintifl will have “cnly limited
information as to how the accident in question occurred.” Ostrodf, 433 F. Supp. 2d at 545.

The Qstrofl court also pointed to the lack of mutuality evident from the arbitration
agreement. This provision subjects every claim between Alterra and the resident to arbitration
éxccpt for “any action for eviction.” This provision demonstrated that Alierra “crafied an
arbitration proc;adurc Ihat-i'avor:.:d it over rcside.nt.s." 4.;63 F. Supp. 2d at 347. The lac.k‘ of
mutuality combincd with the grossly unfair discovery restriction rendered the contract

unconscionable. Id.

Earlier this year, a New Jersey appellate court found the Aherra Residency Agreement’s

arbitration and limitation of liability provisions 1o be unconscionable. Estate of Ruszala v.

Brookdale Liyinu Communities. Inc., 1 A.3d 806 (N.1. Supér. Ct. App. Div. 2010). The Ruszala
court called the [act witness duposil‘ion ban “palpably egregious™ and “clearly intended to thwgrl
plaintift’s ébility to prosccute a case” against the nursing home. | A.B‘d at 82]-. Also. the
noneconomic damages L:ap l;ad the “insidious eff;ct of permitting nursing home operators to
budget potential liability as a mere cost of doing business™ and p;evemed plaintiffs from full
recovery lor their losses. Id. Additionally. by prohibiting punitive damages. the contract took
away‘ the public vindication and deterrent ben_eﬁt justifying punitive damages as a measure of
judicial relief. Ruszala, 1 A.3d at 821-22. As a whole, the ;:onlracl “form[ed] an unconscionable
wall of protection for nursing home vperators seeking to escapc the full measure of
accountability for tortious conduct that imperils a discrete group of vulncrable consumers.” [d. at
822. Basca o\ﬁ the preceding South Carolina autherity and persuasive authority from other states,

the Agreement's arbitration and himitation of liability provisions are unconscionable and invalid.
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3. The Agreement’s arbitration and limitation of liability provisiens are void as

against South Carolina public pelicy.
. 3

" South Carolina courts will nol cnforce a contract whose terms are itlezal or contrary 1o

South Carolina public policy. Carolina Care Plan v. United HealthCare Serv.. Inc.. 361 S.C.. 544;

536606 S.I.2d 752. 758 (2004). In other words. 2 court will not “lend its assistance™ (o carry out

the terms of a contract that violates public policy. Ward v. West Oil Co., Inc., 387 S.C. 268, 274,

692 S.F.2d 516, 519 (2010). A state’s public policy can bc “uncerain and {luctuating, varying

with the changing ecoﬁomic needs, sbcia] cu.stoms, and moral aspirations of a people.™ Grant v.
Butt, J-98 S.C. 208. 17 S.E.2d 689, 693 {:]941)4. South Caroliria public policy is “derived or
derivable by clear implication frbm the e‘slahlishcd law of the sfate as féund-in its Constitulion,
statutes. and judicial decisions.™ 1d.

South Carolina law establishes a clear public policy [’avoring'preservation ol “the dignity
and personal integrity of residents of long-term care j"acililics..'l 5.C.Code Ann. § 44-8“] -20. In
furtherance of this policy. South Carolina has a*Bill of Rights for R;zsidents of Long-Term Care
Facilities.™ S.C. Code Ann. § 44-8&-40 South Carolina law relating to ‘]ong-term care fa'cility

residents is based on the premise that “[e]very vulnerable adult is entitled to live in safely and in

health.” S.C. Code Ann, § 44-35-510(1). thn there is an unexpected negative result involving a

rcsidém inalong 1ern‘1 car‘e:facilily. includfng assisted Ii‘ving‘ facilities and nursing homes. South
Carclina poiicy provides for a'full investigation of the incident. The investigﬁivé process is
important in aséertaining the negafive resuh‘svcau,‘s‘c. discovering mcfhods»forl preventing the
result in the future, and “idezixiif);ing gaps in services to vulnerable aciuits andrfarﬁilies."i SC
Code Ann. § 43-35-510(6). South Carvlina’s “O'rn{libus Adult Protection Act” estab]ishés an
injury iﬁvcstigativc system fof Jony term care facilities w:hose goals include-_idcmifying a farhlure’

“to exercise reasonable care in hiring, training, or supervising facility personnel or in staffing or

10
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obcrating a fzcility and this failure results in the commission of abuse, neglect. exploitation. or
any other crime agajnst a vulnerable adult in a facility.” S.C. Code Ann. § 43-35-80.

The Agreement’s arbitraiion and limitation of liability provisions are totally incompatible
with this public policy. As discussed above. the Agreement’s discovery restriction acls as an
information shielding device preventing nursing -home residents and their - families from
obtaining the truth about the cause of the resident’s injury. Additionally, with civil claims apairist
Defendants severely weakened by the discovery restriction, one of the mechanisms for ensuring
the quality of long term residential care is remuved. South -C‘aroliAna’s express policy of ensuring
residents’ safety and. investigatipg instances of injuries in long term carc iy thwarted by the
Agreement's arbitration provision. Additionally. by limiting noneconomic damages and barring
punitive damages. the Agreement severely decreases Defendants’ financial exposure. Preventing

a plaintiff from recover the full amount of his‘her actual damages and barring recovery of

punitive damages is incongruent with state policy that espouses investigation of nursing home .

incidents 10 “identify|] gaps in services™ and prevent future negative results. Punitive damages

are designed as “a warning and an example to deter the wrongdoer and others from comunitting

like offenses in the f_utﬁrc." Gamble v. Stcvénson. 305 S.C. 104.-110. 406 S.E.2d 350..354
(1991). I the Agrecment’s arbitration and limitation of liability provisions are enforced as

written, these policies will not be served,

4, The invalid portions of the Agreement’s arbitration and limitation of liability
provisions are so pervasive that the provisions shauld be invalidated in full.

South Carojina law generally favors arbitration of disputés. Grant V. Ma@olia Manor-
Greenwoaod. Inc., 383 S.C. 125, 6;78 S.E.2d 435 (2009). Howcver, severability is not always
proper for an unconscionable provision in an arbitration clause. Simgson. 373 S.C. ‘al 34, 673
S.E.2d at 673. The pariies’ intent is the primary factor in detenmining whether the offending

1
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provision is severable. Beach Co. v. Twillman, Lid.. 351 8.C. 56, 64, 566 S.E.2d 863, 867 (Ct.

App. 2002). If the offending provision “pervades the arbitration agreement such that only a
disintegrated fragment ‘would remaini after, hacking away" the unenforceable parts.” then

scverance looks more like rewriting the contract than effectuating the parties’ intent. Simpson,

373 5.C. at.34, 673 S.E.2d at 673 (quoting Booker v. Robert Half [nt'] Inc.. 413 F.3d 77. 84-85

(D.C. Cir. 2005)); set also Alexander v. Anthony Intern., LP, 341 F.3d 256,271 (3™ Cir.

2003)(conciuding court 'l‘cannoivgix-'e effect to an agreement to arbitrate, afflicted by so much
fundamental and ' pervasive unfairness”). Recognizﬁng Soulh. Card]inu's policy favoring
arbitration. tﬁe Simpson court refused to scver an arbifrdﬁon apgreement’s offending provisions
and instead invalidated the entire agreement because it contained multiple unconscionable
provisions that denicd statutory rights and violated established public policy. 373 5.C. at 35, 644
S.C.2d at 674 1. 9.

“The previous sections of this ‘memo discussllscveral itcxns" 'whhin the Agreement’s
arbitration and limitation of Iviability provisions that arc unconscionable and incbnsisichi with

South Carolina public policy. The Agreement contains multiple severability provisions but

Simpson shows that severability clauses are ineffective if unconscionable provisions permeate

the overall arbitration pravision. This case is similar to Simpsan and the court should refuse o

enforce -the entire arbitration provision rather than attempting to -excise the multiple

-

unconscionable items within the provision. Like Simpson, the arbilration provision contains.

multiple unconscionable items including the discovery restriction and damages cap: Like

Simpson, the Agreement’s unconscionable provisions are inconsistent with the state’s clear
public policy related (o nursing home care. Therefore, the arbitration clause should be

invalidated in full.
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CONCLUSION

Based on the foregoing discussion, Plainiiff requests that the court deny Defendants’

Motion to Dismiss and Compel Arbitration,

'RupLu ully submitted.

buﬁu 7IL ’ W e LU

Lara Pe lhgs Herrill, Esquire
MCGOWAN, HOOD & FELDER, LLC
1539 Health Care Drive

Rock Hill. South Carolina 29732
Telephone: (803) 327-7800

Facsimile: (803) 328-5656
Lharrillgmegowanhood.com

Rock 11i}l. South Carolina
February (34, 2011
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STATE OF SOUTII CAROLINA ) - IN-THE COURT OF COMMON PLEAS

: )
COUNTY OF SUMTER )
Dianne B. Sprott as Conservator and " - ) MEMORANDUM IN SUPPORT OF
Attorney in Fact for Gladys Hanna Brown, ) DEFENDANTS®> MOTION
) TO DISMISS AND TO
Plaintiffs, ) COMPEL ARBITRATION, OR
) ALTERNATIVELY, TO STAY THE
v. ) ACTION PENDING ARBITRATION
) .
Brookdale Senior Living, Inc.; FEBC-ALT ) C.A. No. 2010-CP-43-1495
Investors, LLC; FEBC-ALT Holdings, Inc.; )
and Brookdale Senior Living Communities, )
Inc. I/bfa Sterling House of Sumter, )
)
Defendants. )
)

Def;endénts, Brookdale Senior Living Inc., FEBC-ALT Investors, LLC, FEBC-ALT
Ho]dings, Inc., Brookdale Senior Living Communities, Inc. d/b/a Sterling House of Sumter
{(*“Defendants” or Brookdale™), have made a Motion 10 Dismiss and Compel Arbitration, 01;
Altemnalively, (o Siay the Action Pending Arbitration in this 'cése and- this Memorandum is
submitted in support of that Motion. |

FACTS

Gladys Hanna Brown (“Brown”) was admitted lo Sterling House of Sumier (“Sterling .

. Housc™) on July 10, 2006 and resided there until May 29, 2009. Alterra Healthcare Corporation

(“Alterra”) is a Delaware corporation,. which‘ became a wholly owed subsidiary of FEBC-ALT
Hoidings, Inc., which is a wholly owned subsidiary of FEBC-ALT Investors, LLC, which is a
wholly owedj subsidiary of Brookdale Senior Living Inc. on September 30, 2005, See Amended
Affidavit of Tiiﬁothy J. Ce;sar. Exh. 1 to Defendants” Memorandum (“Cesar Am. Aff.”), at 1y 3

6. Alterra was the lessee, manager, 2nd licensc holder of Sterling House when Brown was
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admitted to Sterling House. /d. at 9§ 3, 4. Alterra formally changed its name to Brookda]e-

Senior Living Communities, [nc. on February 17, 2009. 7d. at § 3.

Upon admission to Sterling Ilouse, Brown and Plaintiff in this action, Diane B. Sprott
{"Sprott™}, émered into a re;idency agresment (“the Agreement”) With Alterra.! See Att. A to
Cesar m Aff. The first page of the Agreement provides, in ail capital letters and underlined,
that it is subject to arbitration. /d. at 9040001. Section V. of the Agreement is titled “Arbitration
and Lin%itation of Liability Provision”' and provides ““[a]ny and all claims or controversies arising
out of or in any way relating (o [the residency agreement] or the Resident’s siay . . . shall be
submitted to binding arbitration, as provided below, and shall not be filed in a court of law.” 1d.

at 9040012, The claims covered by the Agreement include claims for “statutory, compensatory

or punitive damages and whether sounding in breach of contract, tort or breach of statutory

duties, in'especti've of the basis for the duty or the legal theories upon which the claim is
asserled.” /d.

A On July 15, 201 0, Sprott, as Conservator and Attomney in Fact for Brown, filed an action
against Defendants alleging, améng other things, that Defendants were negligent in the care and
treatment “of Brown. Sprott di& not submit her claims to arbitration as required by the Agreement

for claims arising out of or any way connecied {0 Brown’s residency at Sterling House. Because

the Agreement governs all claims asserted by Sprott in this action, Defendants filed the Motion

secking to compel arbitration of Sprott’s claims.

' Alterra was the lessee, manager, and license holder of Sterling House when Brown was
admiited to Sterling House. Therelore, the Residency Agreement is between Brown, Sprott and
Alterra. As explained above, Alterra formerly changed its name to Brookdale Senior Living
Communities, Inc. in February 2009, a defendant in this aclion. Therefore, we will refer to the
Agreement as entered intd between Brown, Sprott, and Brookdale,
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ARGUMENT

A. Sprott is bound to arbitrate the dispute under the Agreement and_thié Court should
enforce ber obligation to do so. : :

1. There is a longstanding philosophy in South Carolina of liberally favoring
' arbitration. ‘

The South Carolina Supreme Court has followed the lead of the United States Supreme
Court and Congress in adopting. thé philosophy that arbitration provisions should be ]ibéfal]y
construed. Since the decision of the District of South Carolina in 1968, Corbin v. Washington
Fire & Marine Ins. Co.,’.278 F. Supp. 393, 396:97 (D.S.C. 1968), South Carolina courts have
stated that arbilration of controversies is favored by the law. While South Carolina courts were,
at first, hesitant to_embrace all the implications of such a liberal policy toward arbitration — e. £,
admitting that South Carolina law is preempted by the Federal Arbitration Act - the South
Carolina Supreme Court has now embraced the following concépt:
- Begiening in the mid-1980’s, the United States Supreme Court,
interpreting the FAA, essentially “federalized” the law of
arbitration by expanding the reach of the FAA to the full breadth of
the Commerce Clause. The federz] policy favoring arbitration, as
cxpressed in the FAA, is now binding even in stafe courts and
supersedes incomsistent ‘state- law and statutcs which invalidate
arbitration agreements. The basic purpose of the FAA is 1o
overcome state courts’ refusal to enforce arbitration agreements.
Zabinski v. Bright Acres Assocs., 553 S.E.2d 110, 115(S.C. 2001) (internal citations omitled),
Since Episcopal Housing Corp. v. Federal Ins. Co., 239 S.E.2d 647, 649-50 (S.C. 1977),
the South Caroliﬁa Supreme Court has, in increasingly stronger language, embraced the role
arbitration plays in our jurisprudence and has erased any hesitation that may have previously
cxisted regarding the arbitration of all types of claims. Beginning in 1993 with Osteen v. T.E.

Cuttino Construction Co., 434 S.E.2d 281 (S.C. 1993), South Carolina courts have gone to great

lengths to ensure that the intent of the parties to arbitrate, as cvidenced by their agreement, is
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upheld. See Munoz v. Green Tree Financial Corp., 542 S.E.2d 360, 364 (S.C. 2001) (“[W]e are
guided by the same liberal policy favoring arbitration.”); Zabinski, 553 S.E.2d at 116 (“While the

parties may agree to enforce arbitration agreements under state rules rather than FAA nulcs, the

- FAA will preempt any state law that completely invalidates the parties’ agreement to arbitrate.™);

Green Tree Financial Corp. v. Randolph, 531 U.S. 79, 89-90 (2000) (“We have ... rejected

generalized attacks on arbitration that rests on ‘suspicion of arbitration as a method of weakening

ey

the protections afforded in the substantive law of would-be complainants.’”) (internal citations

omitted).

The South Carolina Court of Appeals summarized the strong Ieghl and policy bias in -

favor of arbitration in Vestry & Church Wardens of Church of Holy Cross v. Qrkin

Exierminating Co., 588 8.E.2d 136, 138 (S.C. Ct. App. 2003) as follows:

In South Carolina, the test for determining whether a particular
issuc is subject o arbitration is articulated in Zabinski v. Bright.
Acres Assocs., 346 S.C. 580, 553 S.E.28 110 (2001). “The policy
of the United States and South Carolina is to favor arbitration of
disputes.” Id. at 596, 553 S.E.2d at 118. “Arbitration rests on the
agreement of the parties, and the range of issues that can be
arbitrated is restricted by the terms of the agreement.” [d: at 596-
97, 553 S.E.2d at 118. “Arbitration is a mattcr of contract, and a
party cannot be required to submit to arbitration any dispute which
he has not agreed fo submit.” Id. at 597, 553 S.E.2d 118. To
decide whether an arbitration agreement covers a particular
dispute, the court must determine whether the factual allegations
underlying the claim fall within the scope of the agreement,
irrespective of the label given to the causc of action. Id. When
interpreting arbitration agreements within the scope of the FAA,
DUE REGARD MUST be given to the federal policy in favor of
arbitration, and any ambiguily in the scope of the arbitration clause
must be resolved in favor of arbitration. Stokes, 351 S.C. at 612,
571 S.E.2d at 714. *“Unless the court can say with positive
assurance that the arbitration clause is not susccptible to an
interpretation that covers thc dispute, arbitration should be
ordered.”” Zabinski, 346 S.C, at 597, 553 S.E.2d at 118. See also
Towles v. United HealthCare Corp., 338 S.C. 29, 41-42, 524
S.E.2d 839, 846 (Ct. App. 1999) (staling a motion to compel
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arbitration should be denied only where the arbitration clause is not
susceptible of any interpretation and would cover the asserted
claim). '
Further, South Carolina courts have consistently upheld the parties’ intent to arbilrule
claims under the Federal Arbitration Act even if ihcir agrcemen{s fail to conform to the rigid

requirerments of the South Carolina Uniform Arbitration Act. See, e.g., Episcopal Housing Corp.

v, Federal Ins. Co., 239 S.E.2d 647 (S.C. 1977), Soi! Remediation Cb. v. Nu=Way Environmenial,

l Inc., 476 S.E.2d 149, 151 (S.C. 1996), and Munoz,'542v S.E.2d at 364, The South C‘.a_rblina Court

of Appeals has held that “[/b]oth federal and staté policy favor arbitrating disputes.” Towles v.
United Healtheare Corp., 524 SE2d 339;842 (S8.C. Ct. App. 1999). The Towles court further
stated that “[t}his. preference for arbitration has manifested itself in legislation and judicial
decisions .suppor“ting expeditious appeal .of de'cisions- denymg an ‘app'lication to compé]
arbitration.” Id. The above authority is proof of f.h'e ldﬁgstaﬁding pvhi]osophyliﬁ' South Carolina
of liberally favoring arbitratiovn when there is clear evfdéncc of the intent to arbitrate.

2. The Agreement between the parties clearly reflects their intent to arbitrate.

" “This court should eriforce the clear intent of the parties to arbitrate their dispute. As "

stated above, the Agreement provides that “[a]ny and all claims or controversies arising out of or
in any way relating to [Brown'’s residency] . . . shall be submitted to binding arbitration . . . and

shall not be filed in a court of law. The parties to that Agreement further understand that a

jury will not decide their ¢ase.” See At A to Cesar Am. Aff. .at 9040012 (emphasis in .

original). This provision is contained within Section V., subsection A. A"ARBITRATION
PROVISION.”  Immediately  fallowing this subsection, Sprott initialed that she read and
understood the provisions contained within' Section V., subsection A, /4. at 9040015. In fact,

Sprott initialed by the statement “Please initial as having read and understood the provisions of
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section V." after each subsection within Section V. ARBITR/\TION AND LIMITATION OF
LIABILTY PROVISION, a total oftﬁree times. /d. al 9040.0_15-!6. Further, it should be noted
that Sprott initialed immediately after this statement: “The p_arties fo this Agreement further
understapd that a jury will not decide their case.” /d. at 9040016 (emphasis in original). This

was the second time this statement was contained within Section V. in beld type and the second

timev Sprott initialed that she understood it. Additionally, both Sprott and Brown signed at the

. end of the Agreement indicating that it was their intention to cater into this legally binding
contract. Jd. at 9040031. Finally, neither Sprott nor Brown indicated on the Agreement that they

did not agree to arbitrate any claims that may thereafter arise. Jd. at 904000]-31.

It is clear that the intent of thc Agrcement is to resalve allegations of negligence and .

personal injury through arbitration. Further, it is the clear intent of Sprott and:Brown to cnter

into this Agreement with Brookdale. As a result, Sprott's claims in this case are governed by the

Agreement and this Court should enforce such unambiguous intent-of the Agreement. See Lacke
v. Lacke, 608 S.E.2d 147, 151 (S.C." Ct. App. 2005) (citing references omitted') (stating that
where an agreement is c]'c.ar and capable of Jegal intcrpretatioq, the Court’s only [unction is to
interpret its lawful meaning).

A

Further, South Carolina law is clear that a person that enters into a contact has a duty to

rcad the contract. Maw v. McAlister, 166 S.E.2d 203, 205 (S.C. 1969). If a person is capable of

reading and understanding, that person is bound by the terms of the contract even if that person
failled to read il, Sims v. Tyler, 281 S.E.2d 229, 230 (8.C. 1981). Our Courts do not treal
‘agreements to arbitrate diffcrcnt]yl and have held that a p]aiptiffs failure to rcéd an arbitration
Aprovision does not render .it unconscionable. Muncz v. Green Tree Financial Corp., 542 S.E.2d

360, 365 (S.C. 2001). Therefore, even if Sprolt or Brown now assert that they did understand
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that by signing the Agl"eemem they were giving up their rights to a'jury trial, that fact does not
render the Agreement unenforceable in the face of their clear intent to arbitrate,

| | Finally, fi); Agreement is anything but unconscionable. " The ARBITRATION_ AND
LIMITATION Oi: LIABILITY PROVISION Section is five pages out of the 21 page agreement;

clearly not hidden, within the Agreement. Further, on the front page of the Agreement there is

notice to the parties, in all caps and underlined, that the Agreement is subjsct to Arbitration.

Aga‘in, conspicuous notice. 'Additiona_]ly, as stated above, the statement that the panie;
understand that any ;:laims’ would not go to a jury is stated twice and .in’ bold letters. Finally, the
agreement, also in bo]dvtyI:)e, recommends and encourages the parties 16'discuss' the Agnee.ment
with an attorney. In fact, Sprott initialed that she had been encouraged by Bro‘okdalc to consult
with an attorney on three separate occasions in the document.. This arbitration provision is far
from unconscionéb]c. |

3 ‘Sprbtt mu.st he estopped from denying the.enforvc‘eiab_ility of‘the Agreement. -

As stated above, the arbitration provisi'on‘is contained within the Residency Agre'emcnt,
which governs the relationship - between Sprott, Brown, »gnd,Broqkdale"W.ith Tespect to the
services and accommodations provided to Brbwn by Brookdale, i:‘ayment for those services and
accom_modationé, as well as certain responsibilities and representations of and to £he parties. See
Att. A to Cesar. Am. Aff. at 9040001—311 Sprott’s claim.s againsL.Defenda.lﬂts in this action are for
ﬁegh’génce, corporate negligence, and gross ncgligence related to alleged improper care and

{reatment of Brown at Sterling House. Therefore, Sprott’s claims are based upon the terms and

conditions of the Agreement as they relate to services, or the alleged lack thereof, provided to

Brown by Brookdale as well as Brookdal e’s responsibilitics and representations made to Brown.
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The Fourth Circuit has stated that “no party suing on a contract should be able to enforce

certain contract provisions while sirnultaneously attempting (o avoid the terms of an arbitration

provisiog therein.” United States v. Bankers Ins. Co., 245 F.3d 315, 323 (4th Cir. 2001). Since .

_ Plaintiff is relying on the relationship between her, Erown, and Defendants, which is governed

by the Agreement, to bring her claims in this action, she should be equitably estopped from

asserting that the arbitration provision contained within the Agreement is not enforceable.

B. The-Agreement involves interstate commerce, therefore, the Federal Arbitration
Act preempts state law to the extent that state law raises exception to compelling
arbitration. ' )

Even if the Agreement is not valid under the South Carelina Uniform Arbitration Act,

S.C. Code Ann. §15-48-10, ez seq., it is still valid under the Federal Arbitration Act. As stated in

Zabinski v. Bright Acres Assocs., “[2]lthough [a] arbitration provision does not meet the technical

requirements of section 15-48-10(a), the inquiry does not end there.” 553 S.E.2d 110, 115 (S.C.

. 2001). Therefore, this Court must consider the applicability of the Federal Arbitration Act.

Uhder South Carolina law, if the contract involves intersiate commerce, the Federé] Arbitration’
Act preempts South Carolina law to the extent that the latter invalidates the arbitrability of the
c.Jaims. See id. at 115-16. South Carolina case law has recognized thc cnforceability of
arbiﬁé‘n’on agreements under the Federal Arbitration Acl. Aunoz v Green Tree Financial borp.,
542 S.E.;'Zd.360, 363-64 (S.C. 2001) (finding an arbitration agreement that provided it should be
governed by the FAA was enforceable in accordance with its terms).

~ The ;Pcdcral Arbitration Act provides that “[a] wnlten prévision in any . .. contract
evidencing a transaction involving commecrce to settle by arbitration a coniroversy thereafier
arising out of such contract . . . shall be valid, irevocable, and enforceable, save upon such

grounds as cxist at law or in equity for the revocation of any conlracl.” 9 U.S.C. §2 (2003). For

71

123



124

the last twenty years, federal courts have “essentially ‘federalized’ the law of arbitration by

expanding the reach of the FAA to the full breadth ofjthe Commerce Clause.” Zabinski, 553

S.E.2d at 115. “The basic purpoée of the FAA is to overcome state courts’ refusal to enforce

arbitration agreements.” Jd. (¢iting A{Iz‘ed'-B‘ruce Terminix Co. v. Dobson, 513 U.S. 265 (1995))
(ernphasis added).

South Carolina courts have 'unanimously and consisténtly stated that even if the contract
does not comply with the re@ukeﬁen&s set fbﬁl-l m 1he‘ South C.arolina,Unifonn Arbitration Act,
the dispute may nonetheless be éubject to arbitration under the Federal Arbitration A;:t if the
contract inveolves intersfatc commerce. For example, in Mun?yz v. Green T reve.Fi;zancial Corp.,
the South Carolina Supreme Court held that an afbitration'provi;iox; that did not comply with the
notice requirerﬁehts under the South Carolina Arbitration Act was nevenhé]éss valia and Binding
because it involved interstate qonﬁmcrcc and thus, was subject to th’c F t‘:dcrél'Arbitration Act.A
542 8.E.2d at 363-64, Further, in a footnote, the Munoz court expréssed its view tﬁat c\}cﬁ if the
parties agreed that the state Arbilration Act would apply, the failure of the arbitration provisions

of the contract to strictly adhere to the state requirements would not prohibit the court from

finding the arbilration provisions nonetheless enforceable under the Federal Arbitraﬁon Act, -

especially il the only alternative is nol abiding by the parties’ cleariiﬁtem ‘tb arbitrate t.heir
claims. id. atn.2.
1. The Agreement to provide services to Brown involves interstate coAm.merce.' .
The South Carolina Supreme Court recognized that the United States Supreme Court has
interpreted “involving commerce™ broadly and expansively. 2abin:ki v. Bright Acres‘/fssoé:,
553 S.E2d-110, 115 (S.C. 2001). Our courts abjde by “Congress’ inten't ) éxerciéc ils

commerce power in full.”” /d. (citing Allied Bruce Terminix Co., 513 U.S. at 274). To dclcrmiine
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-whether a transaction “involves commerce,” this court must examine the Agreement, the

complaint, and the surrounding facts, Zabinski, 553 S.E.2dat 117. .

The Agreement involves interstate commerce. First, during Brown's residency at
Sterling House, employees |} zttended conferences and lraining sessions‘.outside the state of
South Carolina, 2) were paid ocut of Wisconsin, and 3) communicated with existing and
prospective residents and/or their Afami]ics who were living outéidc the state of South- Caro]iﬁa.
See Cesar Am. Aff. at 99 9-11; Towles v. United Healthcare Corp., 524 S.E.2d 839, 843 (S.C.
Ct: App. 1999) (holding that attcnding out-of-state conferences, participating in telephone
conff.;rences with corporate staff in a different state, and reviewing proposals from out-of-statc

medical and ancillary service providers constitutes sufficient evidence of interstate commerce).

Second, during Brown’ residency at Sterling House, it accepted residents from outside the state

of South Carolina, See Cesar Am. Aff, 2t 12.

Third, Sterling House used :; varety of goods and services in connection with the care
aﬁd treatment of Brown during her residency, which were purchased and shipped from states
other than South Carolina. See Cesar Am. Aff. at §] 14-15. These purchases of goods and
services through interstate commerce meet the requirements for api)lication of the Faderal
Atbitration Act. Soil Remediation Co. v. Nu-Way Fnvironmental, Inc., 476 AS.E.Qd 149, 152-53
(S.C. 1996) (finding the interstate commerce requirement met because the contract invol‘ved
transport of materials out of state); Zabinski v. Bright Acres /;J'SOCS., 553 S.E.2d 110, 118 (S.C.
2001) (ﬁnding interstate commerce in 2 partnership developed property because the partnership
used “oﬁt-of—slale mgterials, contrectors, and investers”); Munoz,-542 S.E.2d at 564 (finding
interstate commerce i-n an installment contract case whc.rc the builder was domiciled in South

Carolina but assigned rights to a Delaware Creditor, agreement was prepared in Minnesota, and

73

125



126

proceeds were disbursed from Minnesota); Episcopal Hous. Corp. v. Fed. Ins. Co., 239 S.E.‘Zc}‘

647, 650-51 (S.C. 1977) (holding construction contract involved interstate commerce where
materials, equipment, and suppliers wér: produced and manufactured out;of-state); Circle S.
Enterprises Inc. v. Srthey Smith & Sons, 343 S.E.2d 45, 47 (S.C: Ct. ‘App. 1986)-(finding
construction. éontract involved interstate commerce where ‘equipmcnt, materials, ' -and
subcontractors were. fumished from out-of-state). The above discussion is evidence that the
Agreement invq}vcs interstate commerce and, therefore, the Federal Arbitration Act is applicable

in this matter.

2. The Federal Arbitration Act preempts limitations on the types of claims
which may be subject to arbitration.

-The Uni.(ed"St‘atlés SL;prcme Court has rejected state acts tiiat ]Iimit that app‘ficab‘illiﬂt‘y of
arbitration claims. See Souzhlana Corp. v.vf‘.’catz‘ng, 465U.8. 1, 15-'16.(1984). Southland Corp.
provides that ény state fimitation én tile :types of c]aim§ that mayA or may not be subject to
arbitration 1s preempted by (ar?d'invalida‘tcd by) tiﬂe Federal Arbitration Act and its policy of
favoring arbitration of all claims. /d. (hplding invalid a Califomia.stafuté which sought to limit
the arbitfability of certain types ofcla_ims). ‘

The Fourth Circuit has also adopfed the notion that state laws cannot “immunize” certain

‘ types of claims [rom arbitration. ' For example, in Saturn Distribution Corp. v. Williams, 905

F.2d 719, 722 (4th Cir. 1990) the court rejected an attempt by the Virg’ipia 1egisiature to prohibit
the arbitration of claims between automobile dealers and automobile m;'mufacturers. The court
staled thal such a statute conflicts with the Féderal Ar_biAlration Act and is further prccmpicd-b_v
t;m Suprcmaq-/ Clause. Jd. Other federal courts have upheld junsdiction under the Fedcr#l

Arbitration Act despile arguments that the ‘applicablc statc law does not favor arbitration of

personal injury claims. See Miller v. Public Storage Management, Inc., 121 F.3d 216 (5th Cir.

74



1997); OPE Intern. LP v. Chet Morrison Coniraciors Inc., 258 F.3d 443 (5th dr. 2001). -As the
United States Supremc Court and Fourth Circuit have held, a state may not qualify those types of
claims which may or may not be arbitratable. Therefore, ‘zmy.argumem that thc above captioned
case is “different” because it involves claims for personal injuries is of no merit as that argument
has beea rejected ny numerous coﬁrts. South Carolina courts have suggested ihat it would be
against the genefal policy favoring arbitration provisions to inquire into the “Faimness of
compelling thé parties té arbitrate, See Swenior v. Swentor, 520 S.E.2d 330, 336 (S.C. Ct. App.
.]999) (“an inquiry into the substantive fairness of an [arbitration] agre;:menl, however, would be

inconsistent with the Arbitration Act”).

Therefore, to the extent that Plaintiff makes an argument that. this Court cannot compel-

arbitration under South Carolina law, the FAA applies as the Agreemenl. involves interstate
commerce and this Court should ;ompel arbitration pursuant to it. |
CONCLUSION
For the reasons set forth above, this Court should graqt the Defendants’ Motion and
should dismiss th;'s case and compel arbitralion between the Plaintiff and Defendants.

Respectfully submitied,

1T A W
Luanne LambertRunge (S.C. Bar # 65389)
Mary A. Giorgi (S.C. Bar #.74823)

Gallivan, White & Boyd, P.A. ’
55 Beattie Place, Suite 1200

P. 0. Box 10589

Greenville, SC 29603

Phone: (864)271-9580

Fax: (864)271-7502

Greenville, SC . Attorneys for Defendants
March 2, 2011
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State of South Carelina

County .of Sumter

Dianne B. Sprot. as Conservator .
and Attorney in fact for Gladys Hanna Brown,
Plzintiffs

vs.

Brookdale Senicr Living, Inc.
Defendants

Motions Hearing
'2010-CP-43-01435

BEFCRE THE HONORABLE W. Jeffrey Young, Judge.

APPEARANTT S

s Harrill,

Ms. Lara Petzis
r ?lainLiffs

Attorney fo

Mr. Jordan C. Calloway,
Attorney for Plaintiffs

Ms. Luanne L. Runge,
Attorney for Dsfendants

Margaret T. Sullivan,
Court Repcrter
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THE -COURT:

The next one is Diann=

B. Sprott versus Brookdale Senior Living. Okay.

Ms. Harrill and Ms. Runge. This is zase of Dianne

B. Sprott,'as conservator for Gladys. Hanna Brown

versus Brookdalc Senior Living, Incorporated.

FEDC ALC, Tnvestments LLC FEDC- Holding

Incorporated and Brookdale Senior Living,

Incorporated; doing business as Sterling House in

Sumter. This 1is under Docket No. 2010-CP-43-1495.

This is; as I understand, a Motion to Compel; is-

that correct, Ms.

Harrill?

MS. HARRILL: Yes, Your Honor.

MS. RUNGE:

Your llonor, it's a Motion to

Compel the Corporation.

THE COURT:

M5. RUNGE:

Ruhge, for the DeZ

moved In response

You may, proceed.
Thank you, Your Honor. Luanne
endants. Your Honor, wc have

to the complaint to compel

arbitration in this case., We submitted a brief.

And we hope that Your Honor has a copy.

THE COURT:
MS. RUNGE:

copy for you.

THE COURT::

MR. RUNCE:

I do.

And I probably have an extra

Ycu are, Ms. Runge?

Yes, Ycur Honor. These

11 ' 129



1 arguments and brief, Judge, I just want to

2 " quickly‘go over what our arguments are in this
3 case. This is a cage filed by the representative
4 of a former resident of Sterling House ol Sumier.
5 It involves a claim‘of‘neg;igence regardiﬁg her
.6 care while she was a resident there.
7 ' When she entered the facility, an
8 - Admission Agreement was signed; which is attéched
9 to the memorandum.
10 THE COURT:  I've got it; yes.
11 ' MS. RUNGE: And here today, Judqe,lwe are
12 here.to argue that this case-should be dismissed
Z3 and arbitration»;hould be compe!led. Because it
24 is clear of'the'intent of the parties based upon
15 this agreemént, that they intcnded for a dispute
i6 such as this to be submitted to finding and
27 arbitraztion. Ms. Brown who is a resident, came to
.8 _ Sterling House in Sumtef in July of\2006, and she
L9 stayed there until May of 2609.
20 ‘ ‘She signedftﬁis agreement as did her
21 daughter,-Dianne~Sprott, on July :0th 2006. If
22 you look at the Arbiiration'Agreement, Judge,
.23 _there are a number of provisions which are key.
24 The first one on Page 12, which is Seclion 5,
25 Paragraph A. Which says any and all claims or
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24

25

controversies arising out of or in any way related

to this agreement or the resident's stay found in
contract or tort, shall be submitted'to binding
arbitratipn.

About m;dway down that in bold letters, it
says: Parties to thils agreement further
understand that the jury willinot decide their
case. That's on Page .2.

THE COURT: I see thatf

MS. RUNGE: This is the Arbilration
Agreement for you to go on through Page 15, where
you will see in the n:ddle of Page 15, there are
initials DVS. And that's the Plainliff,

Ms. Sprott, iﬁdicating that she has initialed
that, and resad and understood those provisions.

and then if you turn to Page 16,
Subsection C, of then such arbitration, and at the
bottom of that page, there is another signature
DBS of the Plaintiff, Ms. Sprott, indiéating that
she understands the jury wili not deny this case;

understands the provisidns of that agrcement; as

‘well as, that she acknowledges that she has been

encouraged to discuss Lhis agreement with an

attorney.

and of course, the entire agreement itself
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132 .

was signsd bylMs. Sprott on Page 20 of the
agreement. Jn addition, Judge, on the‘first page
of the agrsemsnt at the bottom, as to the
language: "This agreement is subject to
srbitration,” in all caps -and underlined.'

THE COURT: Well there is a statute which
says what you muét do.. |

MS. RUNGE: Correct.

THE CDURT: Is it your position that this

document conforms to Lhal statute?

MS. RUNGE: Yes, sir, Your Honor. And if .

the provisions of -- if there is some téchnicality
in the South Carolina Uniform A?bitratioh Act,
which is not that we contend Lhat the FAA applies
here. We>5u5mitted the affidavit ‘of Tim éesar of
Brpokdale, who in his affidavit, goes. through the
basis for interstate commerce. And that's
applying the Federal Arbitration Agreement.

So, Judge, if, vou know, if ycu look at

this agreement in the multi-pages, we have gotten

here; '5 pages out of al20 paqe.aqreement, covering
arbitration, we think that it}s clecar the parties
intended to submil Lhis matter to aﬁbitratiqﬁ.

THE COURT: Yes, sir.

MR. CALLOWAY: Your Henor, Jordan Calloway

80
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on behalf of the Plaintiff here with Ms. Harrill.
Our wish is thal Lhls agreement is. unconscionable,
and therefofe, shouldﬁbe unenforceable. Under
South Carolina 1aQ for a contract to
unconscionabZe there has to be indications that,
cxcuse me, that there is absence of any cholce and
it's oppress.ve or onc sided terms. And we think
that if vou look at the look at the agreement
under the circumstances in which 1t was entered
into, and the terms of the”agreeméht‘here 
ltself---

THE COURT: How is the térms oppressive?

MR.'CALLOWAY: The terms, Your Honcr, are
nateria_---

THE COURT: There are several places she
cou.d have gone. Why did she sign ﬁhis agreement?
M3, SPRCTT: Just because I am---

THE CCURT: T ah asking him the guestion.

MS. SPROTT: Yes, sir.

MR. CALLCWAY: She was thinking here, you
know, she was at hcwe with a sitter. She nccced
nursing care. She went to the place she thought

she could get care immediately. Because she

“needed skilled nursing care immediatély, at .that

time.

81
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 TIC COURT: There are several places in
Sumter“t5 §o. There is other places. Why is this
agreemeht>as lzid out,'oppressive?

MR.. CALLOWAY: Your Honor, this agreement
sets oﬁt discovery limitations. It prevénts the
PlainLiff debpsing anyone other than expeft
witnesses. Wc couldn't depose the employees of
the Plaintiff'é facility. Wes can't depose other

residents of Lhe facility. We couldd't find the

' truth &s to exactly what happensd hers. So and we

can't talk to them about their position, because
uader in Ruls 4.2 of Rules of Professional
Conduct, we can'l speak.to them without their
permission. ASo we cén't depose them; e can't
get to the truth of exactly what happened here.
There 1is élso a limitation on damages;
non-economic damages that's $253;000 which is
below the 3outh Carclina Non-economic Damages Act.
Ard Ltere is also a complete dar on punitive
damages. Your H5nor, this 1is alsou a raservation
of all this‘agreément'purports to cover all claims

re is a ressrvation on

o

between the parties. Th

G

the rights of the Defendants to m&intain a claim
for eviction in Court against the Plaintiffs.

There is a lack of mutuality there as wall.
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Your llonor, this agreement, this precise

asment, has been determinsd to be

[

&g
unconscionable in two other states; in
Pznnsylvania, and also in Court in New Jersey
“ust lasi year.

THEHCOURT: Have you got any law fromVF
Scuth Carolina on it?

MR. CALLOWAY: Z'm sorry?

THE COURT: Do vou Have you got any ltaw

"from South Carolina?

MR. CALLOWAY: As far as unconscionability
on this precise agreement; no. But I just made
that point so that other courts looked at Lhis,
and said, these terms are one sided and
oppressivé. * And as in our menorandum, Ycur
Bonor, we cited both those cases and we aléc cized
some law from South Carolina on unconscionabilivy.
And oppressive or one sided terms.

THE COURT: Ckay. That as a good answer.
You are capable. ‘That wés a good answer;, g¢
ahead. I knew‘hg could do if. You tried tc
interrupt him. I just let him do it.

MR. CALLCWAY: . Your Honor, alsc arncther
thiﬁg keep in mind cn the unconscionability

argument, this is an Adhesion contract; a consumer

83
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contract, with a woman who diagnosed senile
dementiz; Who was need of better care-at this
time. This consumer contract, .Adhesion Contracts
are looked at with skepﬁicism by the board.

fHE COURT: But she-was -- the person who
was impaired although she signed it, she wasn't
the responsible party.

MR. CALLOWAY: I am sbrry} Your Honor. I

didn't mean cut you off, but that's actually was

. 'signed by her daughter for court purposes:

THE COURT: That's okay. But - mean, she

‘was not the .responsibZe party; it was her daughter

that had all of her faculties and evérything like
that; correct?

MR. CALLOWAY: Yes. The crux of our
argument éoes to the circumstance under which this
contract was entered and the terms of the contract
itself; ;ather than anything about aqeﬁcy_or LﬁaL
part.

TIE COGRTf Okay. éo ahead,

MR. CALLOWAY:M Your Honor, that would be
the crux of our argument; that based on the status
of Squth Carclina law, I mean, it was mentioned,
the FAR waS'mentioned._ The-FAA,d5es coms wilh the

circumstance. The FAA docs allow for, excuse me,

84




[\

~J

14
15
16
17
18
19

20

FAA does not reguire arbilralion in instances
where the contract is unconscionable;, regardless
of the law on the Supreme Court lavel all the way
down. The state law in regards to
unconscionability can knock out an érbitration
agreement.‘ Just becauses the FAA comss, doesn't
mean it'sAautomatically sent to arbitration.

THE COURT: - You're rignt, if they entered
into thkis agreément they rescind eppropriately.
YéS;_Ms. Runge. |

MS. RUNGE: Just a few things in reply,.
Your Henor. Thcre is no cviderce that there is
Adhesicn Cortract nere. And as you know Adhesion
Contracts are not per =& unconscionable in the
Perin case.

Also, ﬁhe Suprgmc Ccurt in the Perin case,
lboked at fhe issue of a meaningful choaice hzr=.
And I would argue that this case 1s at least zs
meanihgfﬁl in the Arbitration Agreement ir that
case; if not mcre so. In that one the Arbitration
Agreement was a separate one page document. Here
was have got.5 pages. In that casc, Dboth
Plaintiffé signed the agreement. Here, ¥s. Brown
and Mr. Sprotts signed this agreement. It is

clearly labeled to be an Arbitration Agreement in

85
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20
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bold capital*letteré‘underlincd &n both cases. As
well here there dare mu_tiple times where a. o
signature was indicaled understanding the
Arbitration Agreenment.

.The importanf terms are in the body and
again above the sjgﬁature line, in both cases;t

and it is not -the most ambiguous. = It's a very

~good contract. We talked about before.

In response to the claims about other
courts looking at thiS“agréement, they were
looking at the limitations of liability
provisions; whicﬁ if this‘court'finds.a problem
here, can‘certainiy‘be severed. Under the
severability clause isifor'this.b But we believe
:ﬁqse cases are dispiﬁguishable as well. And
finally, that thefe’ﬁ no reasor thet the parties
shculd not arbitrate this matter. Thank you.

THE COURT: S0 you all have both provided
me with memorardum. a

MR. CALLOWAY: Yes; Ycur Henor.

MS. RUNGE: . Yes, Your Honcr.

THE CCURT: Let me have an cpperturity to

read over Lhem, and Lhen'I will give ycu my ruling'

once I had oppo:tunity to do that.

--Fnd of Reguested Transcript of Reccrd---
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C-E-R-T-I-F-1-C-A-T-E

I, Margaret T. Sullivan, Court Reportér,-for the
Third Judicial Circuit of the State of South Carolina,
do'hereby Certify thaﬁ zhe foregoing is a true, accurate
and complete Transérip: of Record of the prﬁ:eedings had
anq,evidence intrqduced in the Court of Common
Pleas/nonjﬁ;y on July 6th 2011, Sumter Cournty, Sumter,
South Caroliga. .

I do further that I am neither kin, counsel nor

interest to any party herete.

§
12/ ?/_/_/ - Ahean 97W4 Jg_)éi,@@«m/h/

DATE “COURT ZEPORTER
My Commission expires: - 9/7/2021
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Certificate of Counsél

The undersigned hereby certifies that this Record on Appeal contains all material

proposed to be included by any of the parties and not an:jcher material. ,‘

August 7,2012
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Johh S. Nichols ' '
'SC/Bar No. 004210 .
LUESTEIN, NICHOLS, THOMPSON &

DELGADO, LLC
Post Office Bax 7965
Columbia, SC 29202
(803) 779-7599

Lara Pettiss Harrill, Esquire
SC Bar No. 72603
MCGOWAN HOOD'& FELDER

" 1539 Health Care Dr.

Rock Hill, SC 29732
(803) 327-7800

- (803) 328-5656 fax

Attorneys for Appellant
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF SUMTER )
Dianne B. Sproll 1s Conservator and )
Attomey in Fact for Gladys Hanna Brown, )
) MOTION TO STAY DISCOVERY
Plaintiff, ) AND FOR PROTECTIVE ORDER
) :
v. )
) C.A.No. 2010-CP-43-1495.
Brookdale Senior Living, Inc.; FEBC-ALT )
Investors, LLC; FEBC-ALT Holdings, [nc.; )
and Brookdale Senior Living Communities, )
Inc. d/b/a Sterling House of Sumter; )
)
Defendants. )
: )

TO: DIANNE B. SPROTT AS CONSERVATOR AND ATTORNEY IN FACT FOR
GLADYS HANNA BROWN AND HER ATTORNEY, LARA PETTIS HARRILL
OF MCGOWAN HOOD & FELDER, LLC

PLEASE TAKE NOTICE that Defendants, Brookdale Senior Living, Inc.; FEBC-ALT
Investors, LI.C; FEBC-ALT lloldings, Inc,; and Brookdale Senior Living Communities, Inc.
d/v/a Sterling House of Sumter (“Defendants™ or “Brookdale™), by and through their undersigned -

counszl, will move the Courl for 2 protective order pursuant to Rule 26(c) of the South Carolina

Rules of Civil Procedure, as soon as counsel can be heard, providing that Defendants are not

required to respond to Plaintiff’s First Interrogatories to All Defendants or Plaintiff’s First
Requests for Production to All Delendants, copies of which are attached hersto as Exhibits Aand
B, and staying any further discovery in this action as to Defendants until after the hearing 'a.n\d
dispo‘sition of Defendants’ -pending Motion to Dismiss and to Compel Arb;traﬁon, or
Alternatively, to Stay the Action Pending Arbitralion. Defendanls make this motion on the

ground that the requested discovery is not likely to produce facts necessary to defeat Defendants’

pending Motion 6 Dismiss and to Compel Arbitration, or Alternatively, to Stay the Action



'Pénding Arbitratién and on the ground that responding to this discavery will reguire a substantia]
amount of time and cause Defendants to incur significant expense. Further, if Defendants
motion is granted, disc’wcﬂ/ may be narrowed or lirﬂitcd, which 1s good causé for staying
discovéry in the'casc to protect Defendants from undue burdcﬁ and expcnse;.

This motion is based upon the pleadings in this matter, Defendants’ pending Motion 10
Dismiss and to Compel Arbitration, or Alternatively, to Stayvthe Action Pending Arbitration, the

: : |
South Carolina Rules of Civil Procedure, and upon applicable common and statutory law,

Luannc LamberQunge (S.C. Bar # 653%) .
Mary A, Giorgi (S.C. Bar # 74823)
Gallivan, White & Boyd, P.A.

55 Beattie Place, Suite 1200

P. 0. Box 10589

Greenville, SC 29603

Phone: (864) 271-9580

Fax: (864) 271-7502

Greenvilie, S.C. Altorneys for Defendants
October 26, 2010 - B
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Interrogatory No. 16:

Identify cach person and their position or former position who received any type of warning,
disciplinary action, or other type of reprimand (written or oral) from Stérling ouse of -
Sumler s a result of the physical condition, care, and/or treatment of Gladys [lanna Brown
during her residency. ‘

Interrogatory No. 17: .
Please statc whether your right, license, certificate or other authority to opérate a residential

care facility were, or have been suspended or revoked by any stat¢'in the past 5 years.

Interrogatory No. 18: . . - '
Please state the complete name, address, and telephone number of cach person whom you
will or may call as a witness ta the trial of this case.

Interrogatory No. 19: '
Please identify cach expert witness whese opinion is to be offered in support of any aspect
of Defendant’s proof at trial, including each expert's educational background, specialty

training, and a listing. or his or her membership and position.in professional organizations.

Also, state for each expert individually:

a The subject matter of his or her testimony;
b. The facts upon which he or she relics;

c. Each opinion that he or she will express;
d.

The medical and/or scientific literature, authority, and or basis for the
. opinion(s); and : »
e The grounds for each opinion to which he or she will testify.

\

~Interrogatory No. 20:

Please state the complete name, address, title, and official capacity of cach person who
contributed in any way la the gathering of the information upon which your answers to these
Interrogatorics arc bascd. ‘

Respectfully submitted,

E@;;é ettiss/Harrill, Esquire
"MCGOWAN, HOOD & FELDER, LLC
1539 Health Care Drive
Rock Hill, South Carolina 29732
Telephone: (803) 327-7800
Facsimile: (803) 328-5656
Lharrill{@mcgowanhood.com

Rock Hill, South Carolina.
September 9’2‘ , 2010

Page 7of 7
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IN'THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
: OF THE THIRD JUDICIAL CIRCUIT

)
- )
COUNTY OF SUMTER )
)
) C.A.No.: 2010-CP-43-1495
Diannc B. Sprott as Conservator and Attorney)

in fact for Gladys Hanna Brown,
PLAINTIFE’S FIRST

REQUESTS FOR PRODUCTION
TO ALL DEFENDANTS

Plaintiff,

VS.

FEBC-ALT Investors, LLC;,

FEBC-ALT Holdings, Inc.; and,

Brookdale Serior Living Communities; [ne.
d/b/a Sterting House of Sumter, ‘

)

)

)

)

)

)

)

' )
Brookdale Senior Tiving, Inc.; )
)

)

)

)

)

)

Defeadants. )

)

1‘0; LUANN RUNGE, ATTORNEY F.OR THE ABOVE NAMED DEFEI:IDANT‘S:
Pursuant 1o Rule 34 of the SOUTH CAROLINA RULES oF Civil, PROCEDURE, Plaintiff hereby
propounds and serves the following requests for production of documents upon Defendants .
Brookdale Senior Li vin_g, Inc.; FEBC-ALT Investors, LLC; FEBC-ALT Holdings, Inc.; and,
Brookdale Senior Living Communities, In¢. d/b/a Sterling House of Sumter, each to be answered
separatély, in writing and under oalh, within thirty (30) days from the date of the service hereof:

DEFINITIONS AND INSTRUCTIONS

As used in Plaintiff's interrogatories, supplemental interrogatories, requests for production
of documents, or requests for admissions in this case, the following shall be the meaning and sense

in which each term 1Is used:
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1. Asused herein, the terms “you," "your,” "Defendant,” and "this Dcfcr}dant "means
and includes Brookdalc Senior Living, Inc.; FEBC-ALT Investors. LLC; FEBC-ALT Holdings, Inc.;
and, Brookdale Senior-Living Communitics, Inc. d/b/a Sterling House of Sumter, its agents,
affiliates, employees, its attorneys, and anyonc else acting on vour behélf.

2, As uscd herein, the term "person” includes a natural person, {irm, association,
organization, partnership, business trust, corporation, or public eﬁti ty.

3. As used herein, "writing and rccordiﬁg" shall be defined pursuant to Rule 1001(]),
SCRCP.

4, As used herein, the term “photograph” shall be dafined pursuant 1o Rule )001(2),
sC. |

5. As used herein, the term “claim” as used 4heréin shall mean and include any claims
or allegations set {orth in any complaint or c-ounterclaim'ﬁled or to be filed in' this action.

6. As used herein, the term “person” shall mean any individual, firm, partnership,
corporation, proprielorship, association, governmental body, or any other organization or entity.

7. As used herein, the term “date” or any other word relating to a datc shall mean the
exact da‘te,v month and year if ascertainable or if not, the best available approximation.

8. As used herein, the terms “identify” or “Identity,” when used in reference to: ‘

a. An individual shall mean to state: his or her full name, age, sex, present
address or last known address, telephone number, 5ob title, physician or
professional or business affiliation, social sccurity number and name of
cmployer.

b. A firm, partnership, corporation or other entity, shall mean to state: its full
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13 : 149



150

name and lastvknown address, telephone number and the Jepal :’uriﬁ of
such entity or corporation.

c. A writing or recording,. shail mezn to give a brief description of the
document either by its title, or if i_l has no title. its coﬁtgnt, to give the date
of preparation as shc;wn on the document and to give the name, address
and position of ﬁle‘custodian thcrcof.. Each of these definitions and
instructions is hereby incorporated into each of the requests or

interrogatory to which it pertains.

9. In responding to requests for produé:ion of documents, you are requested 1o
turmsh all documents known or available 10 §6u(rcg'a:r:iﬂilé§s of whether these documents arc
possessed directly’,by you or yoﬁr agents, employees, represcntatives, investigators, or by- your
attorneys or their agents, employees, representatives or invcstigatbrs.

10.  Inresponding to requests for proa;:ction‘of docum(-:n‘ts, if you arc unablc to
produce all of the requested documents, produce (o the extent possible and specify the reasons '
for your inability to produce the remainder. : ‘ .

11. . Inresponding to requests for production of documcnts, producc cvery copy of a
responsive writing or record where the original is not in the possession, custody or control of the
Defendant and every copy of such writing or record where such copy' is not an identical copy of

the original, or where such copy contains any commentary or notation whatsoever which does not

- appear on the original.

12.  Inresponding to requests for production of dobuments, you are requested to
fumish all documents known or available to you regardless of whether these dacuments.are
possessed directly by you or your agents, employzes, representatives, investigators, or by your

attorneys or their agents, employees, representatives or investigators.
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13.  Inresponding to requests for production of documents, if any of these documents.
cannot be producéd in full, produce to the extent possible, specilying your reasons for your -
inability to produce the remainder and stating whatever information, knowledge or belief you do
ha?e concerning the unproduced portion.

14, Inresponding to requests for production of docﬁments, if any documents or things
requested were at one lime in existence, but arc no Jonger in existence, please so slate, sbecifying

for cach document or thing:

a. The type of document or thing;

b. "[:he types of information contained thereon;

c. The date upon which it ceased to exist;

d. “I'he circumstances under which it Ac-:;_a;sed to exist; :

e. The identity of all persons having knowlecdge of the circumstances under

which il ceased to exist; and
£ ‘T'he identity of all persons having kﬂowicdgc or who had knowlcdge of the
contents thereof. A
15.  Inresponding to requests for production of documents, if any documents covered
by this request are withheld by reason of a claim of privilege, a list shall be furnished, as part of
your required response to this request, identifying cach document for which a privilege is claimed
together with the following ihformation with respect to each document withheld: date, sender,
recipient, the identity of aﬁy person to whom copies were furﬁishcd, general subjcct matter, basis
on which the privilege is claimed and the paragraph of the rzquest to which such document
relates.
16.  ‘This requcsﬁ is a continuing one. If, after producing documents or reéponding to

an interrogatory, you obtain or become aware of any further documents or other.information

P

responsive to the request, you are required to produce or disclose to Plaintifls such additional

documents and/or information.
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ay documents 2re withheld from production by provxdmo the name and title of the
nor, the recipients of the documents, the date of creation and to-an alleged privilege,
iunity or other objection, identify fully any such documents, gwe a genera] description
he contents thereof, and state the basis upon which the vbjection is based. Sec Rule

2)(5)-

NOTE. These requests shall be deemed continuing so as to require supplemental production

:uunf 10 Rule 26(e) of the South Carolina Rules of Civil Procedure.

REQUESTS FOR PRODUCTION

Request for Production No. 1:

Please produce copices of all the Organizational Dxrcctones and Charts for the above
named Defendants, including but not limited to, charts showing corporate structure,
charts/directories which contain the various organizational divisions as well as the names
‘of the Board of Directors and/or Trustees, Corporate Consultants, Chief Executive
Officer(s), Chief Financial Officer(s), Regwnal Vlce Presidént(s). Regional Director(s) of
Operations, and the Dcpaﬂment Heads. -

Request for Production No. 2

Please produce all insurance agrcemcnts and/or policics, in their cntxrcty, which afford
protection to Defendant or its employees and agents for the acts and omissions set forth
by Plaintiff'in the above-referenced action inc]uding but not limited to, primary, umbrella,
and excess policies, as well as any riders to those policics, which may obligatc any
respective insurance company to satisfy part or all of a judgment which may be rendered
‘in this action against Defendant. Please provide copies of the complete policies (instead
of just the Declarations page anly).

Reguest for Production Na. 3:
Any and all rccords, including invoices, which would identify the emount which was

spent on staff deve]opmcm and training duxmg the years 2007 and 2008.

Request for Production No. 4 )
A complete copy of any and all contracts between Defendants and any management -
companics, outside consultants, medical directors and exccutive directors for 2009.

Request for Production No. 5: - -
Please produce any and all consultant reports, audits, and “scorecards™ created for any

and all departments of Sterling Housc of Sumter for 2009.

Request for Production No. 6:

Please produce any and all contracts, agreements, or any other 1ypc of document relating
to ownership and management of Defendant(s) management agreements, sales
agreements, leases, and/or contracts, relating to parties, owners of the facility, real estate,
buxldmg or nursing home license, managers of Defendant(s), employers of any and all
staff, providers of any training, supervision or oversight of any type of staff of Defendant,
providers of therapy of any kind, dietary consultation, pharmacy and drug servxces in
effect during the time period of Plaintiff's residency. :
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Reguest for Production No. 7: ©

Please produce a copy of all electronic communications and attachments including but
not limited to emails produced by any employee of Brookdale Senior Living, Inc.; FEBC
ALT Investors, LLC; FEBC-ALT Holdings, Inc.; and/or Brookdale Senior Lmnt7
Conununities, Inc. d/b/a Sterling House of Sumier concerning Gladys [anna Brown and

her residency and/or care.

Reguest for Production No. 8: :
Plecase produce all Management Agreements (including interim management agrecments)
including all exhibits, schcdules or attachments thereto between Stetling louse of

Sumter and its subsidiaries or affiliates. Please note that this request is for the year 2009.

Request for Production No. 9:
Please produce a copy of the job description for:

(a)  these individuals who charted the plaintiff's medical rccords
(b) Certified nursing assistants/aides; :

(d)  Social worker; :

(e) Administrator and/or Executive Du-ector

6)) Director of Nursing;

{g)  Registered Nursc;and,

(hy ~ Licensed Practiced nurse.

Request for Production No. 10:

Please produce color copies of all work schedules, staffing sheets, employee sign-in
sheets, and timecards, and/or times sheets showmo the identity, ‘number (quantity), and
classification (e.g. I.PN, RN, CNA, Social workcr Certified Dietary Manager, etc.} of any
personnel who worked on May 29, 2009 at Sterling House of Sumter.

Reguest for Production No. 11:

" Please produce a complete copy of the entire financial file, and/or business ofﬁcc file of
Gladys Hanna Brown. This request is including but not limited to the billing records,
account charges and payment for services, of Gladys Hanna Brown during her residence

-at Sterling [ouse at Sumter.

Reguest for Production No. 12: :
Please produce any and all documents that refate to the intake or admission of Gladys

Hanna Brown as a resident of Defendants’ facility. This request is including, but not
limited to the intake form, the transfer form, the admissions contract.

Request for Production No, 13:

All notes of any kind that mention or refer to Gladys Hanna Brown, by Defendants personnel
during her residency and six months after, including, but not limited to, spiral notebooks,
telephone messages, e-mails, computer files, in-house forms, report sheets, logs, pass-down
logs, books, change of shift rcports. assessment reports, and/or other such- documents or

Lummumcauons

Requcst for Production Na. 14:

Al] quality assurance reports, documents, studies, complaints or incident investigation
documents, which in any way refer to or concemn Gladys Hanna Brown. This would
include any risk assessment, risk management or risk audits pcrformed by any insurance

agency contemplating coverage for the Defendants.
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Reguest for Production No. 15:

Please produce a color copy.of the entire onginal medical chart for Gladys Hanna Brown
during the nursing home residency, 1ncludmg all documents relating to the care, treatment
or services provided to Gladys Hanna Brown at Defendant Sterling House of Sumter
This request includes but is not limited to incident and/or accident reports that apply to
the resident and any and all other written documents whatsoever whether they be
mainlained by the rccolds custodian or on the floor or anywhere elsc in your custody and
control.

This rcquest includes, but is not limited to, 2il documents which are requlred lo be
created and maintained by you in accordance with all federal and state regulations.

Further. any document created by vou concerning Gladys Hanna Brown, whcther or not |

such record is normally maintained as vart of the “nursing home chart” is requested.

Plaintiff’s counsel will arrange for the copying of the requested do,cuméuts if necessary.

Request for Production No. 16:
Any writing or recording which thesc Defendants contend are relevant or which it
may introduce at the trial of this action. :

Reguest for Production No. 17:
Any and all statéments of possible witnesses, whether written, recorded, summarized or

otherwisc preserved in any manner conccrmng the facts or issues in this action.

Request for Production No. 18; :
Please produce all employmentand personnel records in their entirety for all the individuals

who provided care to Gladys Hanna Brown, or in any way monitored, assisted or supervised
her care. 'This request includes any kind of written, typed, written, printed or recorded
material whatsoever, including, but not limited to, resumes, applications for employment,
verifications of credentials or qualifications, education and/or in-service documentation,
background checks, criminal rccord checks, research investigation, references, current
" telephone numbers and addresses, forwarding addresses, agreements conceming
employment, contracts of emp]oymer‘t or engagement, a‘.knowledgmcut of liability,
evaluations, repnmands disciplinary warming notices, time cards, time shests, schedules,
notes, traiscription of notes, memorandums, letters from any person, including the cmployee
or agent, who is the subject of the filc, tclegrams, publications, pictures, rccordmgs log
books individual payroll period reports, and business records which are collected and
maintained for the above identified employces in any filc or computer databasc. This request
also includes the personnel file for the Executive Director of Sterling House of Sumter
during Mrs. Brown’s rcsidency.
Plaintiff agrees (o keep this information confidential.
In lieu of producing entire files, Plaintiff agrees 1o review these files und indicate whxch
documents should be copied.

chuest for Production No. 19:
Please produce an index of cach and cvery Policy and Procedure Manual and/or Quality
Improvement Manual which was in cffect at Sterling House of Sumter during the

Plaintiff’s residency.

Request for Proditction No. 20:
Pleasc produce an index of every orientation mamual which was in effect at the nursing

home during the Plaintiff’s remdcncy
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Reguest for Production No. 21:

[f an in-housc investigation was canducled by or on behalf of Brookdale Senior Living,
Inc.; FEBC-ALT Investors, LLC; FEBC- f-\LI. Holdings, Inc.; andjor 13rookdale Senior
Living.Communitics, Inc. d/b/a Slcrljng House of Sumicr in the ordinary course of
business, subsequent to Gladys Hanna Brown's injuries on or about May 29, 2009 and
before Defendant received formal notice of this lawsuit, please provide any and all
documentation relating o such investigations, including but not limited to:

(@)~ All documents, drawings. films, models or other items generated or
obtained by or on behalf of Defendant, which are relevant or contain
information relevant to the causce of the occurrence in question, the injuries
allegedly sustained by the Plaintiff, and/or Defendant’s affirmative
dcfenses to PlaintifT's causcs of action; '

(b)  All statements obtained by or on behall of the Delendant

(c) Ali physical and/or wangible items and/or potentially usable evidence
obtained by or on behalf of the Defendant from the scene of the occurrence
in question; ' '

(d) Any quality assurance report, study, complaint or incident investigation, or
investigation of the alleged substandard care or abuse which in any way
refers to or concerns Gladys.Hanna Brown. - e

Reguest for Production No. 22:
All incident reports submitied by any employee or agent of Defendants in regard 10

Gladys Hanna Brown

Request for Production No. 23: -

All reports of all experts; with a current Curriculum Vitae; data and other information
considered by the expert in forming opinions: all correspondence between this expert and
the Defendant and/or Defendant’s attoney and/or representatives;all exhibits to be used
as a summary of or support for the oplmons, and all treanses texts or authorities upon
which the expert especially relied.

Reguest for Production No. 24: :
For Defendant’s expert, any and all reports, statements of opinions, opinion summaries,
and al! drafts of such reporls, statements, and summaries, issued, written, and/or approved

by the expert in this case.

Request for Production No. 25: ‘
For Defendant’s expert, the data and other information considercd by the expert in

forming the opinions, o include the methodology. -

Request for Production No. 26:-
For Defendant’s expert, copies of all of the cxpert’s prior depositions and/or Court

testimony in any cascs_in which the expert has testified.

Regquest for Production No. 27:
For Defendant’s expert, any and all publications, articles, papers and postgraduate papers
and/or transcripts which the expert has authored, prepared or prescnied.
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Reguest for Production No. 28: -
For Defendant’s expert, any and all brochures, adyertisements, newsletlers, seminar -

malerials, expert listings, expert directories, and pro*nohonal materials which in any
manner have promoted or offered the expert's services; which have bccn used, published,
or disseminated at any time in the past five years.

Request for Productmn No. 29:
For Defendant’s expert, any and all com:spondenu: memos, fu-mshed 1o the expert by
the Defendant and its attorneys or representatives in this case.

Reguest for Production No. 30:
For Defendant’s exper, copics of all opinion reports, opinion statements, and opinion

summaries prepared by the expert in any prior liti gauon in wluch the expert has rendered
oplmons ‘

~ Request for Productmn No. 31: :
Any and all correspondence, reports, charts, ph01ographs drawings, diagrams, -

~ videotapes, brockurcs, manuals, treatiscs, measurcments, notes or other documcnts

' materials or physical evidence of any | kmd relied upon by any expert witness in formmg
an opinion in this case whom Defendant expects 1o u,all asaw 1tness at trial.

4 Request for Production No 32:

Please produce a privilege log with author, recipients, subject matter, date and pnvxleve
asserted for each document on which privilege is claimed.:

Request for Production No. 33: ‘

Pleasc provide complcte copics of any and all documents obtained by the Defendant or
defense counsel pursuant to any Freedom on Information request or subpoena from any
source in connection with this action. :

- Reguest for Production No. 34
Please produce a graphic representation such as a blucprmt layout, ﬂoorplan dmwmg or

illustration which accurately represents the floor plan of Defendant facility during
Plaintiff’s residency, and which also correctly 1dentifies the room numbers in the facility.

Respecthilly submitted, -

/ A
: @@@@w
Lara Pettigs Harrill; Esquire o7
\ MOGOWAN, HOOD & FEL DFR LLC
539 Health Care Drive . )
Rock Hill, South Carolina 29732
'Tc]cphom. (803)327-7800
Facsunile: (803) 328-5656
Lharrilli@mecgowanhood.com

Rock Hill, South Carolina
September - , 2010
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Certificate of Counsel

The undersigned hereby certifies that this Record on Appeal contains all material
proposed to be included by any of the parties and not any other material. ’
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John S. Nichols

SC No. 004210

BLIASTEIN, NICHOLS, THOMPSON &
ELGADO, LLC

Post Office Box 7965

Columbia, SC 29202

(803) 779-7599

Lara Pettiss Harrill, Esquire

SC Bar No. 72603

MCGOWAN HOOD & FELDER
.- 1539 Health Care Dr.

Rock Hill, SC 29732

(803) 327-7800

(803) 328-5656 fax

Attorneys for Appellant

August 23, 2012
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