
THE STATE OF SOUTH CAROLINA 
In the Court of Appeals RECEIVED 

MAR 272013 APPEAL FROM SUMTER COUNTY 
Court of Common Pleas 

S.C. Supreme Court 
W. Jeffrey Young, Circuit Court Judge 

Case No. 2010-CP-43-1495 

Dianne B. Sprott as Personal Representative 
of the Estate of Gladys Hanna Brown, .............. Petitioner.., 

v. 

Brookdale Senior Living, Inc.; FEBC-ALT 
Investors, LLC; FEBC-AL T Holdings, Inc.; 
and Brookdale Senior Living Communities, Inc., 
d/b/a Sterling House of Sumter, ................. Respondents. 

APPENDIX 

John S. Nichols 
SC Bar No. 4210 
BLUESTEIN, NICHOLS, 
THOMPSON & DELGADO, LLC 
Post Office Box 7965 
Columbia, SC 29202 
(803) 779-7599 
(803)779-8995 facsimile 

Lara Pettiss Harrill, Esquire 
SC Bar No. 72603 
MCGOWAN, HOOD & FELDER, LLC 
1539 Health Care Dr. 
Rock Hill, SC 29732 
(803) 327-7800 
(803) 328-5656 facsimile 

Attorneys for Petitioner 

Luanne Lambert Runge 
SC Bar No. 65389 
Mary A. Giorgi 
SC Bar No. 74823 
GALLAVAN, WHITE & BOYD, P.A. 
55 Beattie Place, Suite 1200 
P.O. Box 10589 
(864) 271-9580 
(864) 271-7502 facsimile 

Attorneys for Respondents 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM SUMTER COUNTY 
Court of Common Pleas 

W. Jeffrey Young, Circuit Court Judge 

Case No. 2010-CP-43-1495 

Dianne B. Sprott as Personal Representative 
of the Estate of Gladys Hanna Brown, . . . . . . . . . . . . .. Appellant, 

v. 

Brookdale Senior Living, Inc.; FEBC-ALT 
Investors, LLC; FEBC-ALT Holdings, Inc.; 
and Brookdale Senior Living Communities, Inc., 
d/b/a Sterling House of Sumter, ................. Respondents. 

APPENDIX 

John S. Nichols 
SC BarNo. 4210 
BLUESTEIN, NICHOLS, 
THOMPSON & DELGADO, LLC 
Post Office Box 7965 
Columbia, SC 29202 
(803) 779-7599 
(803)779-8995 facsimile 

Lara Pettiss Harrill, Esquire 
SC Bar No. 72603 
MCGOWAN, HOOD & FELDER, LLC 
1539 Health Care Dr. 
Rock Hill, SC 29732 
(803) 327-7800 
(803) 328-5656 facsimile 

Attorneys for Appellant 

Luanne Lambert Runge 
SC Bar No. 65389 
Mary A. Giorgi 
SC Bar No. 74823 
GALLA V AN, WHITE & BOYD, P.A. 
55 Beattie Place, Suite 1200 
P.O. Box 10589 
(864) 271-9580 
(864) 271-7502 facsimile 

Attorneys for Respondents 



INDEX 

Opinion of the Court of Appeals, Unpublished Op. No. 2012-UP-679 
(S.C. Ct. App. filed Dec. 28, 2012) ......................................... . 

Petition for rehearing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 3 

Order denying rehearing. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8 

Brief of Appellant ............................................................. 9 

Brief of Respondents .......................................................... 20 

Reply Brief of Appellant ....................................................... 40 

(Materials from the Record on Appeal) 

Order of August 24, 2011 ...................................................... 53 

Complaint of July 16,2010 ..................................................... 54 

Defendants' Motion to Dismiss or Stay of September 27,2010 with exhibits .............. 64 

Plaintiffs Memorandum in Opposition to Motion to Dismiss or Stay of February 25, 2011 .. 103 

Defendants' Memorandum in Support of Motion to Dismiss or Stay of March 2,2011 ..... 116 

Transcript of Motion Hearing ofJuly 6,2011 ...................................... 128 

Certificate of Counsel ......................................................... 88 

(Materials from the Supplemental Record on Appeal) 

Motion to Stay Discovery and for Protective Order of October 26, 2010 with exhibits 143 

Certificate of Counsel 157 

-1-



THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE 
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING 

EXCEPT AS PROVIDED BY RULE 268(d)(2),.sCACR. 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

Dianne B. Sprott as Personal Representative of the Estate 
of Gladys Brown, Appellant, 

v. 

Brookdale Senior Living, Inc.; FEBC-AL T Investors, 
LLC; FEBC-AL T Holdings, Inc.; and Brookdale Senior 
Living Communities, Inc. d/b/a Sterling House of 
Sumter, Respondents. 

Appellate Case No. 2011-199987 

Appeal From Sumter County 
W. Jeffrey Young, Circuit Court Judge 

Unpublished Opinion No. 2012-UP-679 
Submitted November 1, 2012 - Filed December 28,2012 

AFFIRMED 

John S. Nichols', of Bluestein, Nichols, Thompson & 
Delgado, LLC, of Columbia; and Lara Pettiss Harrill, of 
McGowan, Hood & Felder, LLC, of Rock Hill, for 
Appellant. 

Luanne Lambert Runge, of Gallivan, White & Boyd, 
P.A., of Greenville, for Respondents. 
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PER CURIAM: The defendants in this personal injury action against a dependent 
care assisted living facility made a motion in the circuit court "to dismiss and to 
compel arbitration, or alternatively, to stay the action pending arbitration." The 
defendants asked the court to enforce an arbitration clause in the contract between 
the parties, and sought alternative remedies-dismissal or a stay. The circuit court 
heard arguments on whether to enforce the arbitration clause, and granted the 
motion by dismissing the action. On appeal, Appellant does not address the merits 
of whether the circuit court should have enforced the arbitration clause, conceding 
that question must fIrst be addressed by the arbitrator. Rather, Appellant contends 
the circuit court should not have granted the remedy of dismissal, but should 
instead have granted the alternative remedy of staying the action. While the circuit 
court clearly ruled on whether to enforce the arbitration clause, the court never 
ruled on the question of whether to employ the remedy of a stay instead of 
dismissal. To preserve the issue of which remedy was appropriate, the only issue 
Appellant now seeks to address on appeal, it was incumbent on Appellant to 
specifically ask the circuit court ina Rule 59( e) motion to consider employing the 
remedy of a stay instead of dismissal. We affirm.· See Wilder Corp. v. Wilke, 330 
S.C. 71, 76,497 S.E.2d 731, 733 (1998) ("[A]n issue cannot be raised for the first 
time on appeal, but must have been raised to and ruled upon by the trial judge to be 
preserved for appellate review."): 

AFFIRMED.) 

FEW, C.J., and WILLIAMS and PIEPER, JJ., concur. 

) We decide this case without oral argument pursuant to Rule 215, SCACR. 
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Pursuantto Rules 221 and 240, SCACR, Appellant Dianne B. Sprott as Personal 

Representative of the Estate of Gladys Hanna Brown ("Appellar;tt") brings this Petition 

for Rehearing, requesting that the Court withdraw its prior opinion and issue a new 

opinion reversing the trial court's decision. 

The Court's opinion stated~ "While the circuit court clearly ruled on whether to 

enforce the arbitration clause, the court never ruled on the question of whether to employ 

the remedy of a stay instead of dismissal." Slip, p. 2. In making this statement, the Court 

overlooked the atgument Appellant made in her Reply Brief that the issue presented on 

appeal was, in fact, preserved for this Court's review. (Reply Brief, pp. 1-4): The Court 

also misapprehended the nature of the trial court's ruling-and applicable Supreme Court 

precedent on error preservation in finding the issue presented on appeal was not preserved 

for this Court's review. 

The circuit court.'s order states: 

This matter is before the Court pursuant to the [defendants'] timely 
filed motion to dismiss anel compel arbitration, or alternatively, to stay the 
action pending arbitration, in the above case. The defendant seeks to have 
this Court compel arbitration, or alternatively, to stay the present action 
pending arbitration, pursuant to the terms of the residency agreement 
entered into between the parties on July 10, 2006. A hearing was held on 
the instant motion. After carefully considering the arguments made in the 
memoranda submitted by the [defendants] and plaintiff, the [defendants'] 
motion to dismiss and compel arbitration is granted. . 

(R. p. 1) (emphasis added). The circuit court twice acknowledged that the alternative of a 

stay as opposed to dismissal was before the court .. The court then granted dismissal, 

which is necessarily· a rejection of the assertion that the matter should be stayed. That is, 

based upon the arguments before it, the circuit court could have employed either 

-1-



( dismissal or a stay, but not both. The court employed dismissal, and as Appellant points 

out, this was error as a matter oflaw. This Court's opinion in Widener v: Fort Mill Ford 

is directly on point. See 381 S.C. 522,674 S.E.2d 172 (Ct. App. 2009) (holding trial court 

should have stayed matter pending arbitration rather than dismissed). 

The issue of the alternative relief of a stay as opposed to dismissal was squarely 

befqre the trial court, who dismissed rather than stayed the action. It was not incumbent 

upon Appellant's counsel to haraSs the judge by parading the issue before him again by 

way of a Rule 59, SCRCP motion. E.g., Bennett v. State, 383 S.C. 303, 680 S.E.2d 273 

(2009) (so long as the judge had an opportunity to rule on an issue, and did so, it was not 

, 

incumbent upon counsel to harass the judge by parading the issue before him again); 

Dunn v. Charleston Coca-Cola Bottling Co., 311 S.C. 43,426 S.E.2d 756 (1993) (same); 

( 
'- Long v. Norris & Associates, Ltd., 342 S.C. 561, 538 S.E.2d 5 (Ct. App. 2000) (same). 

Although the circuit court did not expressly state ''the alternative relief requested 

of a stay is denied," that result necessarily flows from the circuit court's order dismissing 

and compelling arbitration. That is, under the arguments presented to the circuit court, 

there can be no other result but that a grant of a rusmissal is the denial of a stay - any 

other contention is illogical. It would be a futile act to move the trial court to reconsider 

and include an express ruling under these circumstances. Bennett; Dunn. See also Spence 

v. Wingate, 381 S.C. 487, 674 S.E.2d 169 (2009) (finding order sufficiently addressed 

argument even though order did not restate ground upon which relief granted); Austin v. 

Stokes-Craven Holding Corp., 387 S.C. 22, 691 S.E.2d 135 (2010) (finding issue 

sufficient preserved following review of filings before circuit court). 

-2-
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In holding the issue. was not preserved, this Court Felied upon Wilder Corp. v. 

Wilke, 330 S.C. 71,497 S.E.2d 731 (1998) for the rule that "an issue cannot be raised for 

the first time on appeal, but must have been raised to and ruled upon by the trial judge to 

be preserved for appellate review." It is true that the Supreme Court in Wilder made this 

general statement of error preservation in its opinion, but the actual holding in Wilder was 

that the objection by the appellant in that case "was specific enough to allow the trial 

judge to understand and rule upon the alleged error." "wilder, at 76, 497 S.E.2d at 734. 

That is, the Supreme Courtrej ected the argument that the issue in that case was not 

preserved for appellate review because the issues were presented to the trial court (as the 

court below acknowledged in t?is case in its one·-paragraph order). 

The Wilder Court also held that the trial court's adoption of a contrary position in 

its order acted as an implied ruling on the appellant's .objections - ''the trial court ruled on 

Seller's objections by expressly adopting Buyer's amortization schedule in its order . 

. Consequently, it was unnecessary for Seller to make any post-trial motions." Id. at 77, 

497 S.E.2d at 734. The same is true here - by acknowledging the alternative remedies 

before the trial court, and then selecting the remedy of dismissal, the trial court implicitly 

rejected the alternative remedy of a stay. Wilder actually supports the contentions 

Appellant made in the Reply Brief in response to Respondent's cOJ.=ltention that the is~ue 

was not preserved. 

Accordingly, the Court should withdraw its prior opinion, address the ments of 

the appeal, and reverse the trial. court's decision which is erroneous as a matter of law. 
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CONCLUSION 

For the reasons presented, this Court should withdraw its prior opinion, grant 

rehearing, and issue a new opinion reversing the trial court's ruling and remanding the 

matter for further proceedings. 1 

January 14, 2013 

Respectfully submitted,~ 

. Nic ols 
SC B ' No. 004210 

. BLUESTEIN, NICHOLS, THOMPSON & 
~ADO,LLC 

Post Office Box 7965 
Columbia, SC 29202 
(803) 779-7599 

Lara Pettiss Harrill 
MCGOWAN HOOD & FELDER 
1539 Health Care Dr. 
Rock Hill, SC 29732 
803-327-7800 
803-328-5656 fax 

Attorneys for Appellant 

1 Of course, the narrow scope of this appeal does not preclude the parties from proceeding 
with discovery and arbitration even while this portion of the case is on appeal. The'lower court 
retains jurisdiction to proceed with matters not affected by the matters on appeal. Rule 205, 
SCACR; Rule 241(a), SCACR. 

-4-
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. mbe ~outb 'QCarolina QCourt of ~ppeaIs 

Diane B. Sprott as Personal Representative of the Estate 
of Gladys Hanna Brown, Appellant, 

v. 

Brookdale Senior Living, Inc.; FEBC-ALT Investors, 
LLC; FEBC-ALT Holdings, Inc.; and Brookdale Senior 
Living Communities; Inc. d/b/a Sterling House of 
Sumter,· Respondents. 

Appellate Case No. 2011-199987 . 

ORDER .. 

After careful consideration of the 'petition for rehearing, the Court is unable to . 
discover that any material fact or principle of law has been either overlooked or 
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the 
petition for reh~aring is denied. 

Columbia, South Carolina 

cc: Lara P~ttiss Harrill 
Luanne Lambert Runge 

~ ~_+-_____ -+--+-_____ -:-C.J . 

. 12-.~ J. 

·tffi $ J. 

FILED 

~1M(g~ JDI3 
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STATEMENT OF ISSUE ON APPEAL 

Did the circuIt court err in dismissing this action instead of holding the matter in 

abeyance .pendirig the outcome in the pending arbitration? 

STATEMENT OF THE CASE 

On July 16,2010, Dianne B. Sprott, as Conservator and Attome~ in Fact for 

Gladys Hanna Brown (collectively "Plaintiff"), filed an action against Brookdale Senior 

Living, Inc., FEBC-ALT Investors, LLC, FEBC-ALT Holdings, Inc~, and Brookdale 

Senior Living Communities, Inc., d/b/a Sterling House of Sumter (collectively 

"Defendants"). CR. pp. 2-11). Plaintiff asserted claims arising out of personal injuries 

Brown suffered during her admission at a dependent care assisted living facility owned 

and operated by Defendants. Plaintiff stated causes of action for negligence, corporate 

negligence, and gross negligence, and sought actual and punitive damages and othe~ 

relief. 

On September 17,2010, all Defendants sentnumerous subpoenas for the 

production of medical records related to Plaintiff. On September 22, 2010, Plaintiff sent 

discovery in the form of interrogatories and requests for production to the Defendants. 

On September 27,2010, Defendants filed a Motion to Dismiss and to Compel 

Arbitration or, Alternatively, to Stay the Action Pending Arbitration. The basis of the 

motion was the "Alterra Residency Agreement" signed by Brown's conserVator, Sprott, 

on July 1 0, 2006. Defendants filed a Motion to Stay Discovery and for Protective Order 

on October 26,20.10. 

-1-
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On February 25,2011, Plaintiff filed a Memorandum in Opposition to the 

Defendants' Motion to Dismiss and to Compel Arbitration. Plaintiff contended the trial 

court rather than the arbitrator should determine the validity of the arbitration clause. 

Plaintiff also attacked the validity of the clause, contending the provisions were 

unconscionable or void as against public policy. On March 2, 2011, Defendants filed a 

Memorandum in Support of the motion. 

The court heard arguments on the Defendants' motion and on August 24,2011, 

the circuit court entered its order granting the motion to dismiss and compel arbitration. 

On September 21, 2011, Plaintiffs served a notice of appeal from that order. 

-2-
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FACTS 

On July 11, 2006, Brown was admitted to Sterling House of Sumter. (R. p. 5, ~ 

20). Sprott signed a "Residency Agreement" as part of the admission to the facility. 

The Residency Agreement noted on the front page "THIS AGREEJ\.1ENT IS 

SUBJECT TO ARBITRATION." CR. p. 20). The Agreement contained a five-page clause 

governing "Arbitration and Limitation of Liability Provision." (R; pp. 31-35, ~ V).The 

clause provided, in part: 

V. ARBITRATION AND LIMITATION OF LIABILiTY 
PROVISION 

Should any of sub-sections A, B or C provided below, or any part thereof, 
be deemed invalid, the validity of the remaining sub-sections, or parts 
thereof, will not be affected. 

A. ARBITRATION PROVISION 

1. Any and all claims or controversies arising out of or in any 
way relating to this Agreement or the Resident's stay at 
Alterra, excluding any action for eviction, and including 
disputes regarding interpretation of this Agreement, 
whether arising out of State or Federal law, whether 
existing or arising 'in the future, whether for statutory, 
compensatory or punitive damages and whether sounding in 
breach of contract, tort or breach of statutory duties, 
irrespective of the basis for the duty or the legal theories 
upon which the claim is asserted, shall be submitted to 
binding arbitration, as provided below, and shall not be 
filed in a court of law. The parties to this Agreemen.t 
further understand that a jury will not decide their 
case. The Federal Arbitration Act shall govern the 
procedure, except if inconsistent with this Arbitration 
Provision or expressly stated otherwise in this Agreement. 
Further, nothing in this Agre,ement is to be construed to 
contradict any applicable South Carolina statutory 
grievance or mediation proce,dure. Any party who demands 
arbitration must do so for all claims or controversies that 

-3-



are known, or reasonably should have been kno~, by the 
date of the demand for arbitration and. if learned of during 
the course of the arbitration proceeding shall amend the 
claims or controversies t9 reflect the same. All current 
damages and reasonably foreseeable damages arising out of 
such claims or controversies shall also be incorporated into 
the initial demand or amendment thereto. -

CR. p. 31, ~ V(A)(l». The arbitration clause contained a number of oppressive provisions, 

including that "[t]he only depositions allowed shall be of experts. No other individuals 

may be deposed." CR. p. 32, ~ 6(c». Sprott signed the contract as the "responsible party" 

for Brown. 

On May 29,2009, Brown fell and suffered serious personal injuries during a fire 

drill at Sterling House. She brought suit and Defendants moved to dismiss the action and 

compel arbitration or, alternatively, to stay the action pending arbitration. 

The parties filed memoranda in support of their positions and the circuit court 

held a hearing on the motion. On August 24, 2011, the circuit court issued its order 

granting the Defendants' motion to dismiss and compelling arbitration. 

This appeal follows. 

-4-
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ARGUMENTS 

The Circuit Court Erred in Dismissing this Action Instead of Holding the Matter in 
Abeyance Pending the Outcome in the Pending Arbitration 

.. . 

The Defendants moved the circuit court to dismiss the matter or, alternatively, to 

hold the matter in abeyance pending arbitration. Instead of staying the matter pending 

arbitration, the circuit court dismissed. 

Other plaintiffs have brought numerous challenges to this arbitration clause, 

asserting several of the provisions are unconscionable or void as against public policy. 

These include limitations on discovery as well as· limitations on damages. The clauses in. 

" 
this same contract have been declared void by other courts. See, e.g., Estate of Ruszala ex 

rel. Mizerak v. Brookdale Living Communities, t A.3d 806 (N.J.Super. Ct. App. Div. 

2010) (Alterra residency agreement identical to one in this case; court found arbitration 

clause that limited liability and discovery void as unconscionable and against public 

policy); Ostroffv. Alterra Healthcare Corp., 433 F. Supp.2d 538 (E.D. Pa. 2006) (finding 

identical Alterra residency agreement procedurally and substantively unconscionable). 

However, this appeal raises a very narrow issue: Whether the circuit court erred in 

dismissing this matter rather than issuing a stay of the proceedings pending the outcome 

of the arbitration. 

As this Court stated in Widener v. Fort Mill Ford, 381 S.C. 522, 674 S.E.2d 172 

(Ct. App. 2009): 

Widener argues the trial coUrt erred in dismissing his action. He 
asserts the dismissal prejudices him because any future action will be 
barred by the statute oflimitations. We agree. 

-5-
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Although South Carolina courts have not addressed this issue, the 
Alabama Supreme Court dealt with a similar situation in Johnson v. 
Jefferson County Racing Ass 'n, 1 So.3d 960, 969-70 (Ala. 2008). The 
Johnson court pointed to the following discussion, which appears in 
Porter v. Colonial Life & Accident Insurance Co., 828 So.2d 907,908 
(Ala. 2002): 

We note a potential for injustice. If a plaintiffs 
court action be dismissed to enforce an arbitration 
agreement, but, through no fault of the plaintiff's, the 
arbitration be not concluded or some of the plaintiffs claims 
·be not arbitrated, a statute of limitations could bar a refiling 
of the unarbitrated claims in court. Sometimes, for instance, 
an arbitrator's first duty under an arbitration agreement is to 
determine the arbitrability of a plaintiffs claims. In such a 
case, the arbitrator could rule that some or all of the 
plaintiffs claims should be litigated and not arbitrated. 
Moreover, a stay, as distinguished from a dismissal, would 
likely better conserve the time and resources of the parties 
and the trial court even in the event of a successful 
arbitration, inasmuch as the winner commonly wants the 

. arbitration award reduced to a judgment. 

, Here, as in Johnson, there is a potential the statute of limitations 
could bar refiling of any unarbitrated claims in court. See S.c. Code Ann. . . 

§§ 39-5-150 & 56-15-120 (Supp. 2007). 

Accordingly, we reverse the decision of the trial court and remand 
this case for the trial court to vacate its dismissal of Widener's claims and 
to enter an order staying his action pending the outcome of the arbitration 
proceedings. 

Id. at 525,674 S.E.2d at 174. 

Pursuant to Widener, the circuit court should 'not have dismissed this matter in 

ordering the parties to arbitration. Instead, because of the potential for injustice by the 

running of the statute of limitations, the court should have held the matter in abeyance 

pending the outcome of the arbitration. 

~6-
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Likewise, Plaintiff s attacks on the arbitration clause must await the outcome of 

the arbitration proceeding. Id. at 526, 674 S.E.2d 174. Once that proceeding is had, then 

Plaintiff will proceed with her attacks on the Agreement and the oppressive and 

unconscionable clauses contained therein. 

-7-



CONCLUSION 

For the reasons stated the Court should reverse the trial court's order dismissing 

this matter and should remand for the trial court to stay the action pending arbitration. 

August 28,2012 

. Respectfully submitted, 

. Nichols 
SC B No. 4210 
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Post Office Box 7965 
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(803) 779-7599' 

Lara Pettiss Harrill 
SC Bar No. 72603 
MCGOWAN HOOD & FELDER 
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Rock Hill, SC 29732 
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Attorneys for Appellant 
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II. 

STATEMENT OF ISSUES ON APPEAL 

DID THE APPELLANT FAIL TO' PRESERVE THE ISSUE WHICH SHE· 
APPEALS SINCE SHE DID NO'T ARGUE FO'R A STAY AND DID NO't FILE 
A MO'TIO'N Tn ALTER O'R AMEND PURSUANT TO' RULE 59(E) OF THE 
SO'UTH CARO'LINA RULES O'F CIVIL PRO'CEDURE? 

DID THE CIRCUIT CO'URT PRO'PERL Y DISMISS THE LITIGATIO'N 
INSTEAD O'F STAYING IT WHEN CO'MPELLING ARBITRA TIO'N? 

STATEMENT OF THE CASE 

Appellant, Diane B. Sprott ("Appellant" or "Sprott"), initiated this action against 

the Respondents, Brookdale Senior Living, Inc., FEBC-AL T Investors, LLC, FEBC-AL T 

Holdings, Inc., and Brookdale Senior Living Communities, Inc. d/b/a Sterling House of 

Sumter (collectively "Respondents" or "Brookdale"), by filing a summons and compiaint 

in the Sumter County Court ofC6mmon Pleas on July 16, 2010, asserting various causes 

of action for negligence. See Campi. (R. pp. 2-11). O'n O'ctober 7,2010, Brookdale filed 

a Notice of Motion and Motion to Dismiss and to Compel Arbitration, or Alternatively, to 

Stay the Action Pending Arbitration, pursuant to the terrnsof a Residency Agreement 

. entered into between the parties on July 10, 2006 ("Residency Agreement"). See 

Brookdale's Mot. to Compel Arb. (R. pp. 12-50). Brookdale also submitted a 

Memorandum of Law in support of this motion on March 3, 2011. See Brookdale's 

Mem. Sptg. Mot. to Compel Arb. CR. pp. 64-75). In turn, Sprott fiied a Memorandum of 

Law opposing this motion. See Sprott's Mem. Opp.Mot. to Compel Arb. CR. pp. 51-63). 

A hearing on Brookdale's motion was held on July 6, 2011 before the Honorable 

W. Jeffrey Young in Sumter, South Carolina. CR. pp. 76-87). Following arguments from 

both parties, Judge Young took the motion under advisement. Subsequently, he granted 
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Brookdale's motion by Order dated August 23,2011 ("Order"). (R. p. 1). In compelling 

arbitration, Judge Young also dismissed the pending lawsuit. See Order. (R. p. 1). 

Rather than filing a Motion to Alter or Amend pursuant to Rule 59(e) of the South 

Carolina Rules of Civil Procedure, Sprott served a Notice of Appeal from the Order on 

September 21, 2011. In her brief, Sprott limits the issue on appeal to whether the circuit 

court properly dismissed the litigation rather than issuing a stay of the proceedings. 

pending the outcome of arbitration. Appellant's Br. p. 5. 

STATEMENT OF THE FACTS 

F~om July 10, 2006 until May 29, 2009, Sprott's mother, Gladys Hanna Brown 

("Brown"), resided at Sterling House of Sumter, a Community Residential Care Facility, 

pursuant to the terms of the Residency Agreement, which was signed by both Sprott and 

Brown on July 10, 2006. 1 See Attach. A to Cesar Am. Aff. 3/2/11 ("Res. Agmt. "). (R. pp. 

19-50). 

The first page of the Residency Agreement provides,· "THIS AGREEMENT IS 

SUBJECT TO ARBITRATION". Res. Agmt. 1. CR. p. 20). Section V. of the Residency 

Agreement is titled "ARBITRATION AND LIMITATION OF· LIABILITY 

PROVISION" and provides, among other terins, that: 

[a ]ny and all claims or controversies arising out of or in any way relating 
to [the Residency Agreement] or the Resident's stay ... shall be submitted 
to binding arbitration, as provided below, and shall notbe filed in a court 
oflaw. 

1 The Residency Agreement is between Brown, Sprott and Alterra Heathcare 
. Corporation, which was the lessee; manager, and license holder of Sterling House when 
Brown was admitted to Sterling House. In February, 2009, Alterra formerly changed its 
name to Brookdale Senior Living Communities, Inc., one of the Respondents. See Cesar 
Am. Aff. 3/2/11. (R. pp. 14-18). Sprott has not challenged Brookdale's ability to enforce 
this Residency Agreement. 
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Res. Agmt. 12. (R. p. 31). The claims covered by the Residency Agreement include: 

statutory, compensatory or punitive damages and whether sounding in 
breach of contract, tort or breach of statutory duties, irrespective of the 
basis for the duty or the legal theories upon which the claim is asserted . 

. ' 
Res. Agmt. p. 12. CR. p. 31). Sprott's initials are on the Residency Agreement at the end 

of Subsection V.A., entitled "ARBITRATION PROVISION" indicating that she "read 

and understood [these] provisions ... " Res .. Agmt. p. 15. CR. p. 34). Sprott's initials are 

found again at the end of Subsection V.B. entitled "LIMITATION. OF LIABILITY 

PROVISION:. Read carefully before signing" and Subsection V.C. titled "BENEFITS 

OF ARBITRATION AND LIMITATION OF LIABILITY PROVISIONS" 

indicating that she read and understood the provisions of these subsections. Res. Agmt. 

pp. 15-16. CR. pp: 34-35). The presence of her initials also indicates that Sprott read and 

, 
understood the following sentence in Subsection V.C.: "The undersigned acknowledges 

that lie or she has been encouraged to discuss this Agreement with an attorney." Res. 

Agmt. p . .16. CR. p. 35). 

Despite the plain language of the Residency Agreement requiring that claims 

arising out of or in any way connected to Brown's residency at Sterling House be 

arbitrated, Sprott filed a complaint alleging Brookdale was negligent in the_care· and 

treatment of Brown in connection with a fall which occurred at Sterling House on May 

29, 2009. See Camp!. CR. pp. 2-11). Because Sprott would not consent to arbitrate after 

the insti~tion of the litigation, Brookdale filed a Motion to Compel Arbitration of all 

. claims Sprott raised in her complaint which was granted. See Brookdale's Mot. to 

Compel. Arb. CR. pp. 12-50); Order CR. p. 1). 
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ARGUMENT 

Sprott's appeal is without merit because she categorically failed to preserve for 

this Court's review the issue on which she seeks reversal of the circuit court's Order. 

Even assuming she preserved this issue, the circuit court's decision to dismiss was 
. . 

appropriate. Accordingly, the circuit court's Order dismissing the;underlying action must 

be affirmed. 

I. SPROTT CANNOT APPEAL TillS ISSUE WHICH SHE FAILED TO 
PRESERVE FOR REVIEW. 

As Appellant, Sprott has the burden ?f ensuring that the issue she seeks to have 
'. " 

this Court consider was both raised to and ruleq upon by· the lower court to properly 

preserve it for .appellate review. See rOn, L.L.C. v. Town ofMt. Pleasant, 338 S.C. 406, 
. . . 

526 S.E.2d 716 (2000). In the present case, because Sprott failed to ask t~e circuit court 

to stay this matter instead of dismiss the litigation pending arbitration, she cannot now 

seek reversal ofthe circuit court's decision to dismiss this action. 

"Issue preservation rules are designed to give the trial court a fair oppoi:tunity to 

rule on the issues" and provide thIS Court with a platform for "meaningful appellate 

review." Queen's Grant II Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 
, 

342,373,628 S.E.2d 902,919 (Ct. App. 2006). To preserve an issue for appellate review, 

the issue must be (1) raised to and ruled upon by the lower court, (2) raised by the 

appellant, (3) raised in a tirndy manner, and (4) raised to thel~wer court with sufficient 

specificity. Walterboro Cmty. Hosp. v. Meacher, 392 S.C. 479, 493, 709 S.E.2d 7i, 78' 

(Ct. App. 2011); see also, e.g., Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d 731, 

733 (1998). 
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It is "axiomatic that an issue cannot be raised for the fIrst time on appeal." Wilder 

Corp., 330 S.C. at 76, 497 S.E.2d at 733. As the Supreme Court has explained: 

The losing party must fIrst try to convince the lower court it ... has ruled 
wrongly and then, if that effort fails, convince the appellate court that the 
lower court erred. This principle underlies the long-established 
preservation requirement that the losing party generally must both present 
his issues and arguments to the lower court and obtain a ruling before an 
appellate court will review those issues and arguments. 

rOn, L.L.c. v. Town of Mt. Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000) 

(emphasis added) (citing Roche v. S.C. Alcoholic Beverage Control Comm'n, 263 S.C. 

451, 455, 211 S.E.2d 243, 244 (1975)) ("purpose of appeal is to determine whether the 

judge erroneously acted or failed to act, and when appellant's contentions are not 

presented or passed on by the trial judge, such contentions will not be considered on 

appeaL") Further, "the issue must be sufficiently clear to bring into focus the precise 

nature of the alleged error so that it can be reasonably understood by the judge." Herron 

v. Century BMW, 395 S.c. 461, 466, 719 S.E.2d 640,642 (2011) (citing Wilder Corp., 

330 S.c. at 76, 497 S.E.2d at 733). 

Further, "[a]n issue is not preserved where the trial court does not explicitly rule 

. on an argument and the appellant does not make a Rule 59(e) motion to alter or amend 

the judgment." Doe v. Roe, 369 S.c. 351, 376, 631 S.E.2d 317, 330 (Ct. App. 2006) 

(citing Hawkins v. Mullins, 359 S.c. 497, 597 S.E.2d 897 (Ct. App. 2004)); Nicholson v. 

Nicholson, 378 S.c. 523, 537,663 S.E.2d 74, 82 (Ct. App. 2008). Since Sprott failed to 

preserve the issue she presents, this Court cannot address it. 
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'. 
A. Sprott ·failed to present this issue to the circuit court prior to issuance 

of the Order. 

Sprott's "appeal raises a very narrow issue." Appellant's Br. p. 5. She seeks 

reversal of the circuit court's decision to dismiss the litigation rather than to stay' it 

pending the arbitration based upon this Court's decision in Widener v. Fort Mill Ford, 

381 S.C. 522,674 S.E.2d 172 (Ct. App. 2009) and undefined potential injustice from the 

expiration of the statute of limitations. See Appellant's Br: p. 6. However, this issue is 

not preserved on appeal since· it was' not raised by Appellant, not presented to the circuit 

court with sufficient specificity aild not ruled upon by the circuit court. See, e.g., Wilder 

~, 330 S.c. at 76,497 S.E.2d at 733. 

This Court, as well as the South Carolina Supreme Court, has repeatedly held that 

an issue is not preserved when the lower court does not explicitly rule on an argumept. 

Recently, the Supreme Court held that because a petitioner did not argue to the master in 

equity that she should retain the security deposit at issue and, did not raise the issue until 

appeal, this issue was not preserved for appellate review. Atlantic Coast Builders and 

Contractors v. Lewis, 396 S.C. 479, 483-84, 722 S.E.2d 213, 215 & n.2 (2011). 

Similarly, in Platt v. CSX Transp., Inc., 388 S.c. 441, 446, 697 S.E.2d 575, 577-78 

(2010), theSupreme Court held that the issue of whether the common law presented a 

basis to establish a duty. on the Department of Transportation, although pled in complaint, 

was not preserved since petitioner did not fully assert this as a basis for a duty until 

submitting his reply brief to this Court. Further, this Court also held that altho).lgh a 

respondent raised a particular issue at trial, the appellant could not raise that issue on 

appeal since the appellant failed to. present any argument on that issue to the trial court. 

McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372, 381-82, 597 S.E.2d 181, 186-87 
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(Ct. App. 2004). Noting that the purpose of error preservation requirements is to "enable 

the lower court to rule properly after it has considered all relevant facts, law, and 

arguments," the McCall Court held that the issue of the application of the door closing 

statute was not preserved when appellant "advanced no arguments on this issue to the 

circuit court." rd. at 381-82,597 S.E.2d at 186. 

Likewise, the trial court here was never given an opportunity to rule upon the 

Issue which Sprott now presents to this Court. While Brookdale's motion sought 

dismissal or stay of the litigation, and the Order dismissed the litigation, the trial court 

was never presented with an argument by either party as to whether dismissal or stay was 

appropriate. At no time did Sprott argue to the circuit court that if arbitration was 

compelled, the litigation should be stayed rather than dismissed. See Sprott's Mem. Opp. 

to Compel Arb. (R. pp. 51-63); Tr. of hearing (R. pp. 76-87). The only mention of 

alternative disposition of the litigation is found in Brookdale's motion which sought a 

dismissal or alternatively, a stay of the litigation, and later in its supporting 

memorandum. See Brookdale's Mot. to Compel Arb. (R. pp.12-13); Brookdale's Mem. 

Sptg. Mot. to Compel Arb. (R. p. 64). However, Brookdale did not present an argument 

for one outcome over the other in either its written or oral arguments. See Brookdale's 

Mem. Sptg. Mot. to Compel Arb. (R. pp. 64-75),' Tr. o/hearing (R. pp. 76-87). Therefore, 

the record lacks any reference to the effect of a dismissal on the statute of limitations or 

this Court's decision in Widener v. Fort Mill Ford, 381 S.C 522, 674 S.E.2d 172 (Ct. 

App. 2009), des~ite the availability of this argument which is now presented for the fIrst 

time. 
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B. Sprott failed to file a motion .pursuant to Rule 59( e) asking the lower 
court to consider this issue or to reconsider its Order. 

It is well-establish~d that when an issue or argument has been raised to but not· 

ruled upon by the trial court, a party must file a motion pursuant to Rule 59( e) of the 

South Carolina Rules of Civil Procedure to preserve the issue for appeal. See, e.g., Elam 

v. S.c. Dep't of Transp., 361 ~.C. 9, 602 S.E.2d 772 (2004)). As· noted by the Supreme 

Court in I'On, L.L.c. v. Town of Mt. Pleasant, 338 S.c. 406, 422, 526 S.E.2d 716, 724 

(2000), imposing this preservation requirement on appellant ensures the lower court has 

considered "all relevant facts, law, imd arguments." "Put simply, Rule 59(e) motions 

serve a vital purpose for proper issue preservation." Home Medical Systems, Inc. v. 

South Carolina Dept. of Revenue, 382 S.C. 556, 562, 677 S.r;:.2d 582,586 (2909). 

Sprott failed to file.a motion pursuant to Rule 59(e) of the South Carolina Rules 

of Civil Procedure asking the circuit court to address the only issue now presented to this 

Court: the disposition of the litigation in light of the order to arbitrate. Instead, Sprott 

chose to present her argument in support of a stay for the first time to this Court. Thus, 

although the circuit court ruled that the case should be dismissed, at no time did Sprott 

. argue for a stay, rather than dismissal, on any ground. Sprott's appeal falls squarely 

outside this Court's long-standing rules on issue preservation cited above which make it 

incumbent on Sprott to file a Rule 59(e) motion to secure a ruling from the circuit court, 
, . 

. ',: 

and, ·consequently; preserve the disputed issue' for appeal. This Court must therefore 

reach the same conclusion reached by the Supreme Court in'Atlantic Coast Builders and 

Contractors v. Lewis, 396 S.C. 479, 483, 722 S.E.2d 213, 215 (2011): it cannot address 

this issue because it is not preserved for the Court's review. 
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II. THE CIRCUIT COURT PROPERLY DISMISSED THE LITIGATION 
INSTEAD OF ISSUING A STAY WHEN IT COMPELLED 
ARBITRA TION. 

Even assuming that the issue now presented by Sprott was preserved and can be 

considered by this Court, the circuit court properly dismissed the action because there are 

-
no further issues which could be presented to the circuit court. 

By her own admission, Sprott's appeal presents only one "very n.arrow" issue: 

whether the circuit court erred in dismissing the litigation when granting Brookdale's 

motion to compel arbitration. Appellant's Br. pp. 1, 5. Her argument is based solely on 

Widener v. Fort Mill Ford, 381 S.c. 522, 525, 674 S.E.2d 172, 174 eCt. App. 2009) 

which held that litigation should be stayed when potential for injustice exists with a 

dismissal due to the expiration of the statute of limitations. While Sprott's argument on 

such potential injustice is largely absent and not entirely clear in her brief, she 

foreshadows an attack on the arbitration clause in the Residency Agreement as oppressive 

and unconscionable and perhaps also upon other provisions in the Residency Agreement. 

See Appellant's Br.pp. 6-7. However, any issue which Sprott could try to raise now 

regarding the Residency Agreement either goes to: the validity of the arbitration clause 

which was addressed by the circuit·court and is now the law ofthe case; or the validity of 

the contract as a whole which is an issue decided by the arbitrator. Therefore, there are 

no remaining claims which would be barred after the statute of limitations expires. 

A. The unappealed parts of the Order are the law of the case and cannot 
be raised in the future. 

The issue on appeal as defined by Sprott excludes the issue of whether the circuit 

court properly compelled arbitration in its Order. See Appellant's Br. pp. 1, 5. As this 

Court has held, "[ a] portion of a judgment that is not appealed presents no issue for 

9 
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determination by the reviewing court and constitutes, rightly or wrongly, the law of the 

case." McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372, 378, 597 S.E.2d 181, 184 

(Ct. App. 2004) (quoting Austin v. Specialty Transp. Servs., 358 S.C. 298, 320, 594 

S.E.2d 867, 878 (Ct. App. 2004)); see also Toler's Cove Homeowners Ass'n v. Trident 

Constr. Co., Inc., 355 S.C. 605, 610; 586 S.E.2d 581,584 (2003) (holding the [mdings of 

the lower court t6 be the law of the case because neither party took issue with that finding 

and the unappealed ruling is law of the case). Any portions of the Order other than the 

disposition of the litigation are unappealed. As such, they are now the law of the case 

and cannot be raised in the future to any tribunal. 

Although expressly not an issue on appeal, Sprott claims she will make future 

"attacks on the arbitration clause" and attack the "Agreement and the oppressive and 

unconscionable clauses contained therein." Appellant's Br. pp. 6-7. Sprott vigorously 

argued to the circuit court that arbitration could not be' compelled since the arbitration and 

limitation of liability provisions of the Residency Agreement were not enforceable for 

multiple reasons, including their unconscionable and oppressive nature.' See Sprott's 

Mem. Opp. Mot. to Compel Arb. pp. 4-12 (R. pp. 54-62); Tr. o/hearing (R. pp. 76-87). 

Sprott cited the same cases in her memoranda to the circuit court in support of her 

position on the unenforceability of the arbitration clause as she now also presents t9 this 

Court. See Sprott's Mem. Opp. Mot. to Compel Arb. p. 5 (R. p. 55); Tr. o/hearing pp. 7-8 

(R. pp. 82-83). Sprott also correctly argued that' the circuit court, rather than the . . 

arbitrator, should decide the validity of the parties' arbitration provision. See Sprott's 

Mem. Opp. Mot. to Compel Arb. pp. 2-3 (R. pp. 52-53); See, ~, Zabinski v. Bright 

Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 (2001) ("The question of the 

10 
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abritrability of a claim is an issue for judicial determination ... "); Prima Paint Corp v. 

Flood & Conklin Mfg. Co., 388 U.S. 395 (1967) (holding while the validity of a contract 

as a whole is an issue for an arbitrator, the validity of an arbitration agreement is an issue 

for judicial determination); 1v03NA America Batik, N.A. v. Christianson, 377 S.c. 210: 

215,659 S.E.2d 209,212 (Ct. App. 2008) ("If there is a challenge to the arbitration, it is 

for the courts, not the arbitrator, to decide ... "); McCutcheon v. THIof S.C., No. 2:11-

CV-02861,.2011 WL 6318575, at *4 (D.S.C. Dec. 15, 2011) (finding unconscionability 

of nursing home residency agreement to be issue 'properly decided by court). 

Despite these arguments, the circuit court, in ordering arbitration, found the 

claims in Sprott's complaint fall within the scope of the arbitration provisions in the 

Residency Agreement, therefore implicitly, rejecting Sprott's argument they are . ' 

unconscionable and/or oppressive. See Order. (R. p. 1). The issue of validity of the 

agreement to arbitrate was properly presented to the circuit court, decided by the circuit 

COurt,2 and is the law of the case since it is not contested now on app~al. FurtheJ;, to the 

extent Sprott intends to challenge the validity of the contract as a whole or other 

contractual provisions, that question is presented to and decided by the arbitrator. 

B. Sprott's reliance on Widener v. Fort Mill Ford is misplaced. 

In support of her argument that the circuit court should have held the matter in 

abeyance pending the outcome of the arbitration, Sprott cites to this Court's decision in 

Widener v. Ford Mill Ford, 381 S.C 522, 674 S.E.2d 172 (Ct. App. 2009). The rationale 

2 The cases Sprott cites involving similar arbitration provisions which were not upheld 
based upon a finding of unconscionability were decided by courts on a motion to compel 
arbitration. See Appellant's Br: p. 5 (citing Estate of Ruszala ex reI. Mizerak v. 
Brookdale Living Communities, 1 A.3d 806 (N.J. Super. Ct. App. Div. 2010); Ostroff v. 
Alterra Healthcare Corp., 433 F. Supp. 2d 538 (E.D. Pa. 2006)). 
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articulated for the conclusion that litigation should be, stayed, rather than dismissed, 

pending arbitration where future action would be barred by the statute' of limitations was 

simply "a potential the statute of limitations could bar refiling of any unarbitrated claims, 

in court." ld. at 525,674 S.E.2d at i74(citing S.C. Code Ann. §§39-5-150 and 56-15-

120, the statutes of limitations for South Carolina's Unfair Trade Practices Act and 

Regulation of Manufacturers, Distributors and Dealers Act). There is 'no discussion of 

ho~ or under what facts and circumstances such a potential might have arisen in that 

case. 

Noting that South Carolina had not previously addressed the issue, the Widener 

decision refers to the Alabama Supreme Court opinion, Johnson v. Jefferson County 

Racing Ass'n, 1 So. 3d 960,969-70 (Ala. 2008), a purported class action. Adopting that 

court's rationale, the Widener court quoted from Johnson which in turn, had quoted from 

an earlier Alabama decision, Porter v. Colonial Life '& Accident Ins. Co., 828 So. 2d 907, 

908 (Ala. 2002). However, the Porter court did not deCide this issue since the plaintiff in 

Porter failed to argue to the trial court 'that a dismissal, as distinguished from a stay, was 

not the appropriate form of relief. Porter, 828 So. 2d at 908.3 

The present situation is distinguishable from Johnson. As noted above, the circuit 

court has already determined that Sprott's claims should be arbitrated and she has not 

challenged that decision, unlike the plaintiff in Johnson, who did challenge arbitrability 

and was concerned about a bar of putative class members' claims. See Johnson, 1 So. 3d 

at 967, 969. Also, unlike Johnson, there are no further issues for a court to decide. 

3 On that basis, the Porter court declined to decide the "stay-versus-dismissal" issue as it 
was presented for the first time on appeal; and accordingly, compelled the plaintiff to 
arbitrate his claims and dismissed his action'. Porter, 828 So. 2d at 908. 

I --
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Further, Sprott's argument lacks any explanation of how she might be prejudiced or how 

the possibility of future action for· the court following arbitration would arise and be 

barred by the statute of limitations .. 

In circumstances like these, where all claims have been held to be arbitrable and 

there are no issues remaining to present to a court, it is appropriate to dismiss the 

underlying litigation, rather than to stay it. "Dismissal is a proper remedy when all of the 

issues presented in a lawsuit are arbitrable." Choice Hotels Int'l, Inc. v. BSR Tropicana 

Resort, Inc., 252 F.3d 707, 709-10 (4th Cir. 2001) (declining to dismiss because 

complaint contained at least one non-arbitrable claim); Aggaro v. MOL Ship Mgmt. Co., 

Ltd., 675 F.3d 355, 376 (4th Cir. 2012) (acknowledging holding in Choice Hotels but 

because specific defense was not subject to arbitration, party could not pursue that 

defense until after arbitration award); see also Alford v. Dean Witter Reynolds, Inc., 975 

F.2d 1161,1164 (5th Cir. 1992) ("[WJeight of authority clearl;, supports dismissal of the 

case·when all of the issues raised in the district court must be submitted to arbitration."). 

Since the issues Sprott raised in her complaint have been ordered to be arbitrated, there is 

nothing left for a circuit court to decide. Thus, the circuit court's decision to dismiss the 

litigation should be affIrmed. 

13 
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, CONCLUSION 

Based on the 'foregoing authorities and arguments, 'Respondt;mts respectfully 

request that the Order dismissing the underlying action be affirmed. 

Greenville, SC 

August~, 2012 

TCI ' a.~ 
, Luanne ~Runge (S.C. Bar # 65389) 

Mary A. Giorgi (S.C. Bar # 74823) 
Gallivan, White & Boyd, P.A. 
55 Beattie Place, Suite 1200 
P. O. Box 10589 
Greenville, SC 29603 
Phone: (864) 271-9580 
Fax: (864) 271-7502 

Attorneys for Respondents 
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ARGUMENTS 

I. The Issue Argued on Appeal, That the Circuit Court Erred in Dismissing this 
.Matter Rather Than Staying the Matter Pending Arbitration, is Preserved 
for This Court's Review 

Respondents contend Appellant failed to preserve the lone issue in this appeal of 

whether the circuit court erred in dismissing the action. Respondents assert that the issue 

was not presented to the circuit court, and the circuit court did not have an opportunity to 

rule upon it. Respondents also contend Appellant should have moved pursuant to Rule 

59, SCACR, to alter or amend the judgment to consider this issue. These arguments 

should not be persuasive. 

In their motion to dismiss this action, Respondents sought an ord~r of dismissal 

"or alternatively, staying the action pending arbitration." CR. p. 12). Respondents also 

moved to stay discovery and for a protective order until "after the hearing and disposition 

of Defendants' pending Motion to Dismiss and to Compel Arbitration, or Alternativ~ly, 

to Stay the Action Pending Arbitration;" (Supp. R. p. 1 ) (emphasis added). 

Appellant filed a Memorandum in Opposition to the Motion to Dismiss and To 

Compel Arbitration or, Alternatively, to Stay the Pending Arbitration. Appellant argued 

the court should decide the validity of the arbitration clause first rather than, leave that 

decision to the arbitrator. CR. pp. 52-53). Appellant also argued the arbitration provisions 

are unconscionable and invalid. CR. pp. 54-59). Appellant contended further that the 

arbitration terms were void against South Carolina public policy. CR. pp. 60-61). Next, 

Appellant asserted that the invalid provisions so pervaded the agreement as to render the 

entire agreement invalid. CR. pp. 61-62). The substance of the memorandum was the 
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assertion that the court should deny the motion to dismiss and compel arbitration because 

the clause on its face is unconscionable, oppressive and invalid as against public policy. 

(R. p. 63). 

Respondents filed a Memorandum in Support of the Motion to Dismiss arid to 

Compel Arbitration or, Alternatively, to Stay the Action Pending Arbitration. They 

contended the agreement was a valid expression of the parties' intent. CR. pp. 64-75). 

Importantly, the court's order iri its entirety states: 

This matter is before the Court pursuant to the [defendants '] timely 
filed motion to dismiss and compel arbitration, or alternatively, to stay the 

. action pending arbitration, in the above case. The defendant seeks to have 
this Court compel arbitration, or alternatively, to stay the present action 
pending arbitration, pursuant to the terms of'the residency agreement 
entered into between the parties on July 10, 2006. A hearing was held on 
the instant motion. After carefully considering the arguments made in·the 
memoranda submitted by the [defendants] and plaintiff, the [defendants'] 
motion to dismiss and compel arbitration is granted. 

(R. p. 1) (emphasis added). 

The key to error preservation in South Carolina is whether the court below had a 

fair opportunity to address an issue before the court, acknowledged that the issue was 

beforefue court, and issued a ruling that disposed of the issue: I'On, L.L. C v. Town of 

Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000) (imposing preserVation requirement 

on appellant is meant to enable the lower court to rule properly after it has considered all 

relevant facts, law and arguments). As our Supreme Court recently stated:-

[O]ur rules contemplate two basic sifuations in which a party 
should consider filing a Rule 59(e) motion. A party may wish to file such a 
motion when she believes the court has misunderstood, failed to fully 
consider, or perhaps failed to rule on an argument or issue, and the party 
wishes for the court to reconsider or rule on it. -A party must file such a 
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motion when an issue or argument has been raised, but not ruled on, in 
order to preserve it for appellate review. 

Elam v. South Carolina Dept. of Transp. , 361 S.C. 9, 25, 602 S.E.2d 772, 780 (2004) 

(emphasis by the Court). 

In this case, the circuit court twice acknowledged that the alternative of a stay as 

opposed to dismissal was before the court. The court then granted dismissal, which is 

necessarily a rejection of the assertion that the matter should be stayed. This issue was 

squarely before the trial court, who dismissed rather than stayed the action. It was not 

incumbent upon Appellant's counsel to harass the judge by parading the issue before him 

again. E.g., Bennett v. State, 383 S.C. 303,680 S.E.2d 273 (2009) (so long as the judge 

had an opportunity to rule on an issue, and did so, it was not incumbent upon counsel to 

harass the judge by parading the issue before him again); Dunn v. Charleston Coca-Cola 

Bottling Co., 311 S.C. 43, 426. S.E.2d 756 (1993) (same); Long v. Norris & Associates, 

Ltd., 342 S.C. 561,538 S.E.2d 5 (Ct. App. 2000) (same). 

Although the circuit court did not expressly state "the alternative relief requested 

of a stay is denied," that result necessarily flows from the circuit court's order dismissing 

and compelling arbitration. The issue was sufficiently preserved for appellate review. See, 

e.g., Spence v. Wingate, 381 S.c. 487, 674 S.E.2d 169 (2009) (finding order sufficiently 

addressed argument even though order did noirestate ground upon which relief granted); 

Austin v. Stokes-Craven Holding Corp., 387 S.C. 22, 691 S.E.2d 135 (2010) (finding 

issue sufficient preserved followillg review of filings before circuit court). 

This Court should reject Respondents' argument and find that the issue of whether 
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the court should have stayed the matter rather than dismissing the matter is properly 

preserved for this Court's review. 

II. The Circuit Court Should Have Stayed the Matter Rather Than Dismissed 

Respondents contend this issue is unavailing because any issue regarding ~e 

validity of the arbitration clause is: (1) the "law of the case" because the circuit court 

addressed the validity of the arbitration clause in the Residency Agreement and Appellant 

did not appeal that ruling; or (2) the validitY of the contract as a whole is an issue to be 

decided by the arbitrator. (Respondents' Brief p. 9) These arguments should not be 

persuasive. 

A. There Is No "Law of the Case" Situation Here 

Contrary to Respondents' contention, the circuit court did not explicitly or 

implicitly address the validity of the arbitration agreement. Rather,the only issues the 

court ruled upon were whether to stay the matter, dismiss it, or deny the motion to 

dismiss. The circuit .court did not address the merits of the Appellant's attack on the 

provisions of the agreement. These issues must first be addressed by the arbitrator and· 

then by the circuit court upon review following tpat decision before they can be rais'ed on 

appeal. 

Furthermore, the circuit court's order cqmpelling arbitration is not immediately 

appealable. Toler's Cove Homeowners Ass 'n, Inc. v. Trident Canst. Co:, Inc., 355 S.C. 

605,586 S.E.2d 581 (2003). Appellant must wait until she proceeds through the process, 

including circuit court review, before raising and arguing issues regarding whether this 

-4-



matter should have properly been submitted to arbitration under the oppressive terms of 

the agreement. On the other hand, the narrow issue of whether the circuit court should 

have stayed the matter and compelled arbitration rather than disrillssed the matter is 

something that she may immediately appeal. Widener v. Fort Mill Ford, 381 S.C. 522, 

674S.E.2d 172 (Ct. App. 2009). 

It is true that an appellate court may review an unappealable interlocutory order 

when the order is coupled with an appealable issue. E.g., Edge v. State Farm Mut. Auto. 

Ins. Co., 366 S.c. 511, 517,623 S.E.2d 387,390 (2005) (an order that is not directly 

appealable may be considered if there is an appealable issue before the court); 

Southeastern Housing Foundation v. Smith, 380 S.c. 621, 636 n.14, 670 S.E.2d 680,688 

n.14 (Ct. App. 2008) (Court of Appeals may review an interlocutory order when the order 

is coupled with an appealable issue). The failure to raise these additional issues, however, 

does not operate to deem the issues the "law of the case" or prevent appellate review at a 

later date once there is a ruling below . 

. This Court should reject Respondents' assertion that issues regarding the validity 

of the oppressive arbitration clause are now the "law of the case" and not available to 

Appellant in further proceedings. 

B. Widener v. Fort Mill is Applicable to the Issue Before the Court 

.Appellant stands on the arguments she made in her opening brief based upon 

Widener v. Fort Mill Ford, 381 S.C. 522, 674.S.E.2d 172 (Ct. App. 2009). However, 

Appeilant desires to address arguments Respondents make on this issue. 
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Respondents assert that there is no "explanation of how she might be prejudiced 

or how the possibilIty of future action, for the court following arbitration would arise and 

be barred by the statute oflimitations." (Respondents' Brief, p. 12). They assert that 

because all of the issues have been'orderedto arbItration there would be nothing left to 

assert in claims after arbitration. (Respondents' Brief, p. 13). These arguments should not 

be persuasive. 

'Appellant intends to attack the'validity of the clause before the arbitrator and , 

again in the circuit court thereafter. Should either entity· declare the clause invaIid because 

it is unconscionable or oppressive, then Appellant should be permitted to proceed with 

her lawsuit. Cj Partain v. Upstate Automotive Group, 386 S.C. 488, 689 S.E.2d 602 

(2010) (although claim fell within arbitration clause, clause was held riot to apply because 

of alleged fraudulent conduct by defendant)., 

If the Respondents are representing to this Court that they would not assert a 

statute of limitations defense, then Appellant would agree that she could re-commence 

her case in the event the clause is found invalid. That is, however, abigbly unlikely 

scenario. Therefore like the situation in Widener, there is the potential that the entity 
, . 

addressing,the validity of the agreement could follow recent precedent and declare the 

oppressive and unconscionable terms to be invalid, and the statute of limitations could 

'bar refiling of the unarbitrated claims in court. 

Accordingly, the Court should reject Respondents' contention that there is nothing 

left.for the circuit court to decide. The c~uri should reverse the circuit court's dcbsi~n to 

. , 

dismiss rather than stay the proceedings and should remand for further proceedings. 
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CONCLUSION 

This Court should reverse the circuit court's order dismissing the case and 

compelling arbitration rather than staying the matter pending a decision before the 

arbitrator, and should remand for further proceedings consistent with this Court's 

decision. 

August 28,2012 

Respectfully submi~ed, 

Jo S. Nichols 
SC B No. 004210 
BL TEIN, NICHOLS, THOMPSON & 
DELGADO, LLC 
Post Office Box 7965 
Columbia, SC 29202 
(803) 779-7599 

Lara Pettiss Harrill 
MCGOWAN HOOD & FELDER 
1539 Health Care Dr. 
Rock Hill, SC 29732 
803-327-7800 
803-328-5656 fax 

Attorneys for Appellant 
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STATE OF SOl Hll CAROl .lNA 
CULNT'r' 01: SUvrTi~R 

-:->~rpR;H:-' . 
. ,.' .~, .' TN TIlE COURT or COMMON PLEAS 

2011 AUG j 4 AM 10: l'blTRD.HJDiCIA,L erR( '1.1: r 
1 t<iseNo:2010-C.P-43-149) 

Jj".l" ) ~:I\i·t!·~£L~_ 
CL :">')llr COURT 

"'JUHn~R{;OUi~j'(. s C. J)irmnt! B. Sprott as Cnnservator and ) 
Attorney in Fuct ru~ (3l::idy:; Hanna Brown, ) 

Plaintit'f<: .. 

\·s. 

Brookdal<.: Senior Living. fnc.; FEHC-ALT 
Inv<;:s[ors. 1.I ,(,: FEBC-l\LT Holdings, Inc.; 
und Hrnukdak Senior l.iving Communities. 
Inc. ri!h/a Sterling lIouse of Sumter, 

Defendants. 

) 

) 
) 
) 

) 

) 
) 
) 

) 
) 

) 
) 

- -, - - - ) 

ORDER COMPELLTN(; A RBITRATJON 

This "1at:cr is bCrllr~' the Court pursuunt to thi.! dclCndant"s timely ljled motion tu dismiss 

lind compel arhitratinn. or altemativcly, 10 slay lhe actioll pending urhitra\ion, ill l;,~ abovr;: case, 

'I'll(' uelendant seeks (0' have [hi;.; COIJli compel arbitralilJI1. or allell1<1tjvel:" lu S1c.:y the prcSl:nt 

~lclillll pending arbilralillil. p~lrSllan[ to the terms or the residcncy agn;cmt::nt enlered into between 

Ihe parties on July 10, 2006. A hearing was held on the instant ,mution. After carefully 

~onsidcril1g lhe a:'gumcnts IllClde in the mt:moraflda submill;::d hy the derl!nciunt and plajjjlil1~ the' 

lkfcndant's 11 lOtio ('. ILl dismiss anJ cnmrel arhi1ralilJll is grantl:u. 

I hIll': ALI~llst a, 20 I I 
Sumler, Sr. 

Pagt:: 101'1 
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· .. ". ~ f'~ r""!;:- roo . 

STA TE OF SOUTH CAROLINA ) "IN T1{t-COURT OF COMMON PLEAS 

COUKTY OF SUJo,-ITER 
L~:~ JUL q:s TAt T~JUDIClA.L CIRCUJT 

) 

), ", ' : ~~LL 
) ;::_<,. .. : ",: ClID.EhlNo,:20JO-CP-43- Iqq~' 

Dianne B. Sprott as Conservator and Attorne;r~' ; :~;~ ~:J:.';:TY, S.C. 
in fact for Gladys Hanna Brown. ) 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 
) 

Brookdale Senior Living, Inc.; ) 
FEBC-ALT Investors, LLC; ) 
FEBC-ALT Hoidings, Inc,; and, ) 
Brookdale SeniorLiving Communities, Inc. ) 
d/b/a Sterling House of Sumter, ) 

J?efendants, 

) 
) 
) 

--------------------------~) 

COMPLAINT 
(JURY TRIAL DEMANDED) 

The Plaintiff, by and through her undersigned counseI, for her Complaint against the above 

named Defendant, does here,by respectfully allege as follows: 

PARTIES 

Plaintiff: 

I. That Dianne B. Sprott, at all times pertinent to this cause of action is a citizen Dpd 

resident ofthe State of South Carolina, County of Clarendon, and has been appointed 

Conservator for and Attorney in Fact for Gladys Hanna Brown. 

2. That Gladys Hanna Brown, at all times pertinent 10 this cause of action is a citizen 
, . 

and resiJent of the State of South Carolina, Comity of Sumter., 

3. That a1 all times relevant to this action, Gladys Hanna Bro'WTI bas be:!D a senior 
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citizen and a vulnerahle adult. 

Defendants: 

4. Upon infonnation and belief, Defendant Brookdale Senior Living, inc. (hereinafter 

"Brookdale. Inc.") is an entity incorpordted under the laws of the State of Dclaware, 

and is doing business in the State of South Carolina, County of Sumter at all times 

complained of herein .. 

5. Upon infonnation and belief, Defendant fEBC-ALTlnvestors, LLC (hereinafter 

"FEBC-I") is an entity incorporated ll.!lder the laws of the State of Delaware, and is 

doing business in the State of South Carolina; County 'of Sumter at all times 

complained ofhen:in. 

6. Upon infonuation and belief, Defendant FEBC-ALT Holdings, Inc. (hereinafter 

"FEBC-H") is an entity incorporated under the laws of the State of Delaware, and is 

doing business in the state of South Carolina, .County of Sumter at all times 

I complai ned of herein. 

7. Upon information and belief, Defendant Brookdale Senior Living Communities, Inc. 

(hereinafter "BiOokdaJe SLC") is an I:!ntity incorporated under the laws of the State 

of Delaware, and is licensed and doing business in the State of South .Carolina, 

. County of Sumter as the assisted liying facility, Sterling House of . Sumter. 

(hereinafter Sterling) 

8. Upon information and belief, Defendants Brookdale, Inc., FEBC-I. FEBC-H, and 

BrookdaJe SLC are involved. in the ovvllership. operatlon, and day-to-day 

ma..'lagement of the assisted living facilitY Sterling House of Sumter. 

Pag~2 of 10 
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9. llpon infom1ation and belief, Defendants Brookdale, Inc., PEBC-I, F£BC·H, and 

Brookdale SLG: had the right and/ofpov,.:er to direct and control the manner in which 

its employees andloT ",gents provided medical care and operated the business of 

delivering health care for a fee to Gladys Ha:nJ1:a Brown. 

10. That a1 all times herein, Brookdale, Inc., waS a licensed community residential care . 

provider doing business as Sterling House of Sumter. 

J 1. At all times relevant 10 this action, physicians, nurses, residents,' interns and staff 

health care providers· for 1vIrs. BTov-m were employees andlor agents of the 

Defendants, or were apparent agents and were acting within the course and scope of 

their employment andJor agency or apparent agency. 

12. The negligent acts,· omissions and liability' of the Defendants includes its agents, 

principals, employees and/or servants, both directly and vicariously,pursuant to 

principals of non-delegable duty, corporate liability, apparent authority, agency, 

ostensible agency andlor respondeat superior. 

13. Defendants deliver assisted living care for a fee and has authority, express or implied, 

to control the means and the agencies employed to execute that care at all times during 

the residency of Mrs. Brown. 

GENERAL FACTUAL ALLEGATlO:\lS APPLICABLE. TO ALL CLAlMS 

14. The Plaintiff is infurmed and believes that at all times material to. this Complaint the 

Defendant Sterling's employees and/or agents were acting on behalf of or in place of 

Defendant in making decisions regarding the care of GJadys Hanna Brown . 

. Additionally, the Plaintiff is informed and believes that at all times material to this 

Page 3 of 10 

4 

I 



! 

I 

Complaint that all of the employees of Sterling were acting within the course and 

scope of their employmenl in regard 10 the care and treatment of Mrs. BrovJn. 

,15. At th~ time of her admission to Sterling, Mrs. Brown was dependant upon the care 

provided by the employees and agents of Defendants in order to live her life. 

16. Upon information and belief, Defendants assisted living.facility was licensed under 

the laws of the State of South Carolina and was required to provide reasonable and 

prudent care to Mrs. BrovvTI. 

] 7. Upon information and belief, upon admission to Sterling House ofSumterthe Plaintiff 

understood Mrs. Brown would be provided with the care that her medical conditions 

reasonably required. 

18. At all times relevant her~to; Defendants were required to exerci~e due care in the 

supervision and ca're of their residents to prevent the OCl:urrence of new adverse health 

conditions and to prevent currently existing adverse health conditions from 

deteriorating. 

19. That while under the care of the defendants, tbe decedent was damaged and injured, 

as a result of neglect, negligence, negligence per se, and violations of nursing care. 

20. Upon information and belief, :'v1s. Brown wa~ admitted to Sterling House of Sumter 

on July 11,2006 with diagnoses including macular degeneration and senile dementia. 

21. Upon information and belief, Ms. Bro'ml walkedwith a walker due to her unsteady 

gait and her vision deficits. 

22. Upon information and belief, on May 29, 2009, Mrs. Brown suffered a fall with 

resulting head injury and hip fracture during a fire drill at shift change. 
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23. That upon inform'ation and beJjef, Mrs. Brown was evacuated from the bullding by 

unlicensed facility personnel unsupervised by licensed personnel. 

24. That upon infomiotion and belief, Mrs. Brown was either left standing \viih her 

walker, unsupervised in the parking 101 ii11he exfrerrie beat, or was fallen on byother 

residents during the evacuation of the building. 

25. That NirS. Brown was transferred t.o Toumey Healthcare and diagnosed with a 

subdural hematoma, left lllpfracture and a urinary tract infection. 

26. That Mr:::. Brown was transferred to Palmetto Health Richland in Columhia South 

Carolina to their trauma service to treat her acute sU,bduri!.l hematoma 

27. That Mrs Brown was admitted to Surgical Trauma Intensive . Care Unit at Palmetto 

Health Richland. 

28. That on May] 1, 2009, l'virs. Brown was cleared by neurosurgery for orthopaedic 

surgery to fix the left femur intertrochanteric fractuie', 

29, That on June 8, 2009, it was discovered that Mrs. Brown's subdural hematoma was 

increasing in size, and the decision was made to perform a bur hciJe proceduITin order 

to evacuate the hematoma and release the pressure on her brain. 

30. That she remained at Palmetto Health Richland until June 23, 2009 wbenshe was 

transferred to National Healthcare Sumler, a skilled nursing.fac.ility, 

31. That since the injuries sustained at Sterling House Sumter, Mrs. I3rovvTI has rarely 

recognized her family members, is unable to walk, is unahle to feed herself, and has 

had a significant decline in'her quality of life. 
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FOR A FIRSTCAUSR OF ACTION. 

Ne~!igenee 

That Plaintiff re-alleges and reiterates para.graphs 1 through 31 as·though fully set 

forth herein verbatim and further alleges: 

33_ At all times releyant hereto, Defendant ViaS required Lo exercise due care in the 

supervision and care of their residents to prevent the occurrence of new adverse health 

conditions and to prevent currently existing adverse health conditions from 

deteri orating. 

34. Defendant was under an obligation to follow aLI applicable state and fed·crallaws, 

rules, regulations, and guidelines including Soc. Regulations 61-84 and the South 

Carolina Nurse Practice Act, Soc. Code § 40-33-5 et seq. 

35. The Defendant holds itself out as aspeci.alist in its field with the expertise necessary 

to maintain the health, safety, and mghes! practicable quality of life of persons unable 

to adequately care for themselves. 

36.. The Defendant was under a contractual duty to provide reasonable, appropriate and 

adequate care to Mrs. Brown pursuant to state and federal laws, rules, regulations, 

guidelines and existing industry s1:andards. 

37. The Defendant, its officers, agents, servants, and employees fajled, refused, or 

neglected to perform the duties Lo provide reasonable ar:d adequate healtb care to Iv1rs. 

Brown, who was unable to attend to her 0'Nl1 hea,lth and safety_ 

38. The Defendant, its officers, agents, servants, and employees negligently, recklessly 

and carelessly failed to provide care and treatment to lV1rs. Brov,n. 
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39. Defendant did undertake the duty to render assisted jj'iing L:are to Mrs. Brown in 

accordance with the prevailing and acceptable professionaJ standards of care for 

residential care communities and jt~ employees and agents in the national community. 

40. Defendant had a duty of due care to their patients and residents to discover, warn 

andior prevent risks; to take reasonable safety precautions: to eliminate unreasonable 

risks; and to proviJ~ proper protection from harm. 

41. Notwithstanding said undertaking and while Mrs. BroVl,!) was under the eare of 

Defendant by and through its agents, servantc;, and employees, was negligent, willful, 

wanton, reckless, careless and grossly negJjgent and deviated from'the expected 

standards of skill, care, and learning in their treatment of Mrs. Brown. More 

particularly the Defendant was negligent in the following particulars: 

. a. failing to provide the care, supervision and rnonitoringof palienls, residents, 
and in particular Mrs. Bro"Y1l, which was required by law and which was 
nccessaI)' for her health and safety; 

b. failing to hire, train, and supervise personnel to properly prevent injuries to 
residents and, in particular, I\1rs. Brown; 

c. 

d. 

failing to abide by applicable federal and statelaws governing nursing care in 
general; 

failing to follow the licensing -and regulatory rules of the State of South 
Carolina; . 

e. failing to provide adequate funding to ensure proper safety, training and 
supervision; 

f. failing to properly supervise and train staff who were present; 

g. failing to protect Decedent from neglect; 

h. failing to properly document the medical records oftbe resident; 
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1. failing to appropriately communicate with' the farnily regarding Decedent's 
conditions; 

g. by other negligent acts andlor omissions yet to be determined or defined. 

42. 1:"1at as a direct and proximate result of the negligence and carelessness of Defendants: 

Yfrs. Brown experienced injuries to her mind and body, causing her to experience pain 

and suffering as well as ex1ensive monetary damages. 

43. The Plaintiff, is also entitled to punitive damages for the Defendant's wilful and 

wanton conuuct, and the Defendant's recklessness which v,,;as such as to evince a 

conscious disregard for tbe safety of otbers. 

FOR A THIRD CAlJSE OF ACTION 

Corporate Ne~li~en re 

44. That Plaintiff re-alleges and reiterates paragraphs 1 through 43 as though fully set 

. . 

forth herein verbatim and further alleges: 

45. That Defendants are o\vners and operators of a facility entrusted 'With !he care of 

vulnerable adults, and had a duty to manage and operate Sterling House of Sumter 

in a manner that proVided ma-'Cirnurn safety [rom injury and maltreatment to the 

residents of Sterling House of Sumter, including Mrs. Brov.m.. 

46 . That the duty of Defendants to 'protect Mrs. Brown from injury and maltreatment 

includes, but it not limited to: 

a. A duty to establish and enforce an ongoing written policy and procedure in 

compliance with applicable licensing rules to ensure that all staff and 

residents are familiar with and trained on the evacuation plans; 

b. A duty to establish and enforce and ongoing "''Tinen accident and incident 

Page 8 of 10 

9 61 



procedure; 

c. A duty to assure that staff is appropriately lrained to suit the needs and 

conditions of the residents an~ to meet the demands of efTective emergency . .. 

on-site action that might arise; 

c. A duty to ensure "lhat residents are monitored and safe when (}ut'lidc the 

facility and during evacuations; 

d. A duly to ensure that unlicensed personnel providing carc to the residents of 

Sterling House are competent in the areas of: 

1. Supervising residents at risk for falls; 

11. Plans for evacuation of residents; 

iii. Recognizing the e>..1:entto which residents can help themselves. 

e. by othcr negligent acts and/or omissions yet to be determined or defmed. 

FOR A FOURTH CAUSE OF ACTION 

Gross Ne~ligence 

47. The Plaintiff re-alleges and reiterates paragraphs 1 through 45 as though fully set 

forth herein verbatim and further alJeges: 

48. Mrs. Brovm experienced prolonged conscious pain and suffering, mental anguish, 

and incurred substantial medical bills and disability. 

49. The aforesaid acts and delicts were the sale and proximate cause of Gladys Hanna 

Bro\'vl1'S damages and injuries. 

50. The VvTongful conduct of Defendant set forth in the negligence and negligence per se 

counts of this complaint was undertaken without regard to the health and safety 
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consequences of Mrs. Brown who was entrusted to Defendant's care, and rises to the 

level of gross negligence in that Defendant's conduct was wilful, wanton, reckless, 

and clearly shows a conscious disregard for the health and safety of Gladys Hanna 

Brown. 

WHEREFORE, Plaintiff respectfully prays for judgment against the Defendant for actual 

damages, punitive damages, special damages; and consequential damages, in an amount to be 

determined by the jury at the trial of this action, fees, the costs and disbursements ofthi5 actions,and 

for such olher and'further relief as this Cow1 may deem just and proper, 

RockHill, South Carolina 
July 16. ,2010 ' 

Respectfully submined, 

a Penis Harrill, Esquire 
r~ N, HOOD & FELDER. LLC 

1539 He'aJth Care Drive 
Rock Hill, South Carolina 29732 
Telephone: (803) 327-7800 
Facsimile: (803) 328-5656 
LharrilliW.mcQowanhood.com 
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STATE OF SOUTH CAROLINA ) . IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF SUMTER ) 

Dianne B. Sprott as Conservator and ) 
Attorney in Faetfor GladysHanna Brown, ) 

) 
Plaintiffs, . ) 

) 
v. ) 

) 
Brookdale Senior Living, Inc.; FEBC-ALT· ) 
lnvestors, LLC; FEBC-AL T Holdings, Inc.; ) 
and Brookdale Senior Living Communities, ) 
Inc. d/b/a· Sterling House of Sumter, ) 

) 
Defendants. ) 

) 

MOTION TO DISMISS AND TO 
COMPEL ARBITRATION, OR 

ALTERt~ATJVELY, TO STAY THE 
ACTION PENDlNG ARBITRATION 

C.A. No. 2010-CP-43-1495 

TO: DIANNE B. SPROTT AS CONSERVATOR AND ATTORNEY IN FACT FOR 
GLADYS HANNA BROWN AND HER ATTORNEY, LARA PETTIS HARRILL 
OF MCGOWAN HOOD & FELDER, LLC 

PLEASE TARE NOTICE that Defendants, Brookdale Senior Living, Inc.; FEBC-ALT 

Investors, LLC; FEBC-ALT Holdings. Inc.; and Brookdalc Senior Living Communities, 111c. 

d/b/a Sterling House of Sumter ("Defendants" or "Brookdale"), by and through their undersigned , . 

counsel, move the Court for an order, pursuant to Rule 12(b )(1), (2), and (6) of the South 

Carolina Ruks of Civil Procedure. dismissing the Complaint of Diane B. Sprott ("Sprott") as 

/ 
conservator and attorney in fact [or GJadys Hanna Brown ("Plaintiff' or "Brown") and 

compelling arbitration between Plaintiff and Defendanis, or alternatively, staying lheaction 

p~nc.Jjng arbitration. This motion is based upon affidavits filed or to be filed in this case, 

including the Affidavit of Timothy J. Cesar, attached hereto as Exhibit A; the arbitration 

agreement between Brown, Sprott and Brookdale, which is an attachment to Exhibit A; South 

Carolina common and statutory law; the Federal Arbitration Act 9 U.S.c. § 1 et. seq.; and the 

pleadings in this case .. 
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Greenville, S.C. 
September 27, 2010 

~ 

_ -rr7~a--Q~ 
Luanne LalIlbertUnge (S.C. Bar # 65389) 
Mary A. Giorgi (S.c. Bar # 74823) 
Gallivan, White & Boyd, P.A. 
55 Beattie Place, Suite 1200 
P. O. Box 10589 
Greenville, SC 29603 
Phone: (864) 271-9580 
Fax: (1;64) 271-7502 

Attorneys for Defendants 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

DiaJme B. Sprott as Conservator and 
Attorney in Fact for GLadys Hanna BiO\VTl, 

PLamtiffs, 

v. 

Brookdale Senior Living, Inc.; FEBC-AlT 
Investors, llC; FEBC-ALT HoLdings, Inc.; 
and Brookdsle Senior Living Commun..=ties, 
Inc. d/b/a Sterling House of Sumter, 

Defendants. 

) IN THE COURT OF COMMON PLEAS 
) 
) 

) AFFIDAVIT OF 
) TIM:OTHY J. CES)'..R 
) 
) 
) C.A. No. 201O-CP-43-1495 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Before me, personally appeared Timothy J. Cesar, Esq., J.D., M.B.A., who is the Vice 

President oILegal Affairs of Brookdale Senior Living Inc. and who, being by me duly sworn on 

his oath, says and deposes as follows: 

1. My name is Timothy Cesar. I am over 21 years of age, of sound rn.illd, in all 

respects qualified to make this Affidavit, and I have personal know1edge of all facts slAted in this 

Affidavit 

2. I am the Vice President of Legal Affairs of Brookdale Senior Liv50g Inc., a 

Defendant in the above-captioncd lawsmt, and have bee;n employed by BrookdaJe since 2005. 

3. Alterra Healtbcare Corporation ("Alterra") is a Delaware corporation, which 
. . 

. subsequently underwent a name cliange and also merged with several companies to become 

Brookdale Senior Living Inc. I have been employed by ,Ajterra since 2001. Alterra, now knO\.VIl 

as Brookdale Llvi.ng Communities, Inc, was the lessee, manager, and license bolder of Sterling 

House of Sumter until 2005. 
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4. Brookdale Sernor Living Communities; Inc. ("Brookdale SLC") is a Delaware 

corporation. Brookdale SLC is the current lessee; man2.ger, and license holder of Sterling Bouse 

of Sumter. 

·5. Brookdale Senior Living me., .FEBC-.A.lT Investors, LLC, and FEBC-ALT 

Holding, me. are all foreign corporations and Defendants in the above-captioned lawsuit. 

6. Brookdale Senior Living Inc. is sole owner of FEBC-ALT Investors, LLC. 

FLBC-ALT Investors. LLC is sole owner of FEBC-ALT Holdings, Inc: FEBC-ALT Holders, 

Inc. is sole O\OYIler of Brookdale SLC. 

7. I have knowledge about the operations of Brookdale SLC, Sterling House, 

j>Jterra, BJ.:ookdale Senior Living Inc., FEBC-.ALT Investors, LLC, and FEBC-ALTHolding, 

Inc. 

8. Gladys Hanna Brown ("BroWn") resided at Sterling House of Sumter ("Sterling 

House'') fr.om July 10, 2006 to May 29, 2009. 

9. During the period of Brown's residency at Sterling House to the present, certain 

Sterling House employees attended and continue to attend conferences/training sessions outsid~ 

the State of South Carolina. 

10. During the period of Brown's residency at Stc.rling House to the present, Sterling 

Houseeinployees 2Ie paid out of Wisconsin. 

11. During the period of Brown's residency at Sterling House to the present, Sterling 

House employees communicated and continue to communicate with existing and prospective 

residents and/or their families who are living outside the State of Sou1h Carolina. 
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12. . During the period of Bro\;'ll' s residency at Sterling Housq to the present, Sterling 

House has receiveU and acc~"'Pled and contilllJes to receive and accept out of state residents as 

residents of Sterling House. 

13. Brookdale SLC owns and/or operates assisted living facilrues in many states, 

inclDding Sotr'Jl Carolina. 

14. A wide variety of suppliers were used directly or indirectly in the provisions of 

goods and seMc~s for the care of Brown at Sterling House, and many of these goods and 

services were received from vendors outside the Sta1e of South Carolina. For example, see the 

folloVting chart: 

Vendor JA)cation I Tvne of Goods or Services , 

'S)'SOO Corporation Texas Food sUpplies 
Direct Supply Wiscon.s.1n 

, 
Medical supplies 

VaHentiru: Georgia Diabetes supplies 
Staples' Outside South Carolina . Office supplies 

15. During the period of Brown's residency at Sterling House to the present, Sterling 

House has ordered and continues to order supplies from out of state vendors by mail, electronic 

.mail. telepbone and facsimile transmissions. Those supplies are then shipped over various states 

lines to Sterling House. . 

16. Upon admissio!l to Sterling House on July 10,2006, Brown signed a Residency 

Agreement that c,ontained an "Arbitration and Limitation of Liability Provision" at Section V. of 

the agreemenl This agreement is attached !IS Attachment A. 

! 17. Dianne B. Sprott, Plaintiff in this action, also signed the Residency Agreement on 

I 
I 

I July 10,2006 as Brown's Responsible Party. In fact, Dianne B. Sprott initialed each section of 

I the "Arbitration and Limitation of Liability Provision" as baving "read and understood the 

proyjsions." 

3 
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18. The facility repreSentative 1hm signed on beruuf of Sterling House on July 10, 

2006 was aut1.orized to sign ills agreement on behalf of Sterling HbUse. 

(Signature on fallawing page) 

FURTHER, AFFIANT SA YETH NOT, 

SWORN TO AND SUBSCRIBED BEFORE ME 'IRIS 

eLL day of September 2010. 
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ALTERRA 
RESIDENCY 

AGREEMENT 

Alterra HeaJthc.are Corporation strongly believes in the iuiport.:mce of fully 
disciosiDg all s~·jces and fees to the best of our abilitY and in accorda.nce "VIitb rtate 
law. A5 with any iegallybinding contract, it is our recommendation tliat ,You 
CODsu1t your legl!lI coun:sel to ensure proper uDderstanding of this Agreement before 
signing. 

TIllS AGREE1v!ENT IS SUBJECT TO ARBITRATION 

SC R.e.side:ocy Agreement 611104 
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RESIDENCY AGREEMENT 

This Agreement is entered into as of {~ /~ . , Ad u.~ by and between 

Altcrra HeaJthcare Corporction, a Defuware corporation (" Alternn, 

_____________ ("You" or "Residenr"); and 

__ --'-_________ ("Respons.ible Party"). The terms and conditions of 

this Agreement are as foUows:· 

L SERVICES J...ND ACCOll-lMODA nONS 

A. BASIC SERVICES 

You will be entitled to the following Basic Ser.~ces, which are included in the 
Basic Service Rate; subject to the terms and conditions of this Agreement: 

• Accommodations - You are enritled to the use of the suite described 
in Exhibit A and to the use of AIterra's persoo..al property located in the 
suite. You are also entitle4 to use and eryoy with all other residents the . 
common areas of the residence.' You may provide YOllI {),W!I ful"!ushingS 
and PerSonal property; however, Alterra reserves the right to limit the 
oumberand type of furnishings if Alterra determines that they present a 
safety hazard or potential safet)i hazard., 

• Daily Meals - AIterra will provide three meals daily. SI'~ are 
available 24 hours a day . 

.. Utility Service - Alterra will provide gas, electric and \\later service. 
TeIephone Charges are not included in the Basic Service Rate. Costs for 
basic cable television are described in Erlubit A 

.. W~k!y Housek.eeoiog Service - Alterra will clean your suite once a 
week. 

• W~kly Laundry and Linen Service - Alterra vrilllaunder your 
personal items and y~r bed linens once a week. 

.. Life Enrichment Program - }Jterra will provide planned socia!, 
. educational and recreational programs. 

~ Suffing 24 hours l! dllY - Alterra 'Will have..staff' available 24-hours a 
day, seven days a week. 

.• Transportation - Altern will secure or provide transportation for 
resident when a physician's services are needed. Local transporta:t:ion for 

SC Residency Agreement 611/04 
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medical reason~ ivill be provided by Alierra at no additional charge. Yau 
understand that tr~ortatioD for purposes other tha..'i those described in 
the preceding sentence will be at your expense. 

:Altem. ",ill provide thirty (30) days written IlOtice ofa..'JY change in Basic Services. 

:B. PERSONAL SERVICE PL.6,.N· 

:Alterra will make available, at an additional cost, a Personal Service Plan. The 
Personal Service Plan is designed to provide you greater· personal services than 
those provided under the Basic Services. Altern will use a personal servi~ 
assessment to determine the personal services YOll require prior to moving in and 
periodically throughout your residency. The results oftbe assessments and the 
cost of providing the additional personal services will be shared with you, and yoUr 
Responsible Party, In some circumstances. the provision of outside services may 
be reqllired for your' continued ability to safely remain at the residence. .As! outside 
agency or individU2,l will be permitted to provide these services or any related 
personal services only if Alterra has given prior approval, 

C. A V.A..TI.A!3LE .A.MENITIES AND CONVENIENCES 

From time to tim~Alte.rra may make amenities aM. convenienCes available to you 
at your or your Responsible Party's request. IfavalIahle, su<;h arlclitional services 
may include guest meals, transportaIiOD, transportatio'n escort services, enhanced 
Cable television, or special eveD±.s. (See additional information on Transportalion 
in Section 1 A ofthi!l Agreement)These additional choices are not i.ncluded in the 
Basic Service Rate or the Personal Service Plan. Your Residence Director-will 
provide, upon your requeSt, a listing of the available amenities and conveniences as 
well as a ament fee schedule.· , . . 

D. SERVICES NOT COVERED' BY RESIDENCY AGREEMENT 

You and your Responsible Party are responsible for obtaining and paying for all 
services which are not included in the Basic Services or Personal Services Plan 
(mcluding, but not limited to, the seI"'Yices of third party health care and medical 
providers), whether provided by Alterra, its subcontractors, third party health care and 
medical providers, or others. These services may include, but are Dot limited to, 
pharmacy services, newspaper subscriptions, orbeautylbarber Servlces. Any fees for 
services provided by other service providers -will be billed directly by the service 
provider. All third party service providers (mcluding, but not limited to, third party 
health care and II?edic.al proViders) musl receive Alterra' s prior authbrizationto 
provide services to you at the residence. All third party providers who enter the 
residence must sign in With the Residence Director or supervisor on duty and agree to 
comply v.ith :Al.ierra's policies. ' 

You may Dot contract -with any of Allen-a's current empioyees to perform any 
senices at the residence. You may contract with former employees to perform any 
services at the residence only with Alterra's consent. Alterra reserves the right to 
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refuse entry to 1) fanner employees, 2) persons whose actions Im!y be disruptive 
to the residence; 3) persons whose actions may threaten the safety of any resident 
or·employee; or 4) persons whose presence may foreseeabJy result in liability to 
p.Jterra. . 

n. RESIDENT RESPONSIJU:"ITIES AND REPRESENT A nONS 

A. CA..llli OF SUITE 

You agree that residence 'and the suite are in satisfactory, habitable condition. You 
also agree Alterra. has made DO promise to decora1e, a1ter or improve the residence 
or suite, unless otherwise provided in writing by Alterra and attached as part of 
this Agreement You agree to maintain the suite and to surrender the suite upon 
termination of this Agreement in good condition, exclusive ofnormal wear and 
te3f. You agree to pay all damages, beyond normal wear and tear, induding any 
improvements made without Alterra's consent, which you, your Family, and/or 
other Guests (mc1uding any agent, employee, contractor, or other invitee) ciuse to 
residence property. 

B. SUITEACCESS 

Y ouagr~ to give Alterra access t9 the suite in order to carry out the intent of this 
Agreeweot. Such e.ru.ry includes., but is not limited to, performanCe of services 
provided as part Oftbe Basic Services or in your PersonaI Service PJ.a.n; response 
to emergency situations; and entry by 2l..lthorized personnel with the reasonable 
bel.iefthat your safety or safety of others is in question or that Alterra's policies 
and procedures are being violated.' . 

Upon 'Written DOtice, Alterra reserves the right io relocate you to a more 
appropriate suite within residence as required for your b->...aJ.th or Safety, or because 
the residents, of acompamon suite are incompatible. 

C. HEALTH ASSESSMENT 

You agree that Altern. may from time to time assess your health to det.ernllne the 
appropriate Personal Service Plan and/or whether you 'are appropriate to stay in 
the residence. Not more than thirty (30) days prior to the date this Agreement is 
entered into, and at least armu.aUy thereafter Of upon the request of Alterra, YOLl 

agree to lmdergo an examination by your physician (or other licensed. provider as 
allowed by law). You agree that Alterra may require you to undergo e1WDioation 
'by a particular specialist, at your cost, as Alterra determin~ is warranted by your 
current physical Dr mental status. You will request the examiner to provide Alte[Ta 
with reCommendations, including a statement attesting to the appropriateoess of 
the placement. Based upon the assessment(s) and Alterra's judgement, Alterra 
may determine your appropriateness to rernruD in the residence. You will request 
the examiner to perform any tests and complete any forms required by Altem or 
applicable-law. 
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D. HEALTH CARE PRO\'IDER NOTIFICA nON 

You authorize Alterra to contact responsible· parties, health care providers, and/or 
other persons listed in your records: ' 

(J) if Alterra determines it is necessary to advise them of your sltUation; 
(1) To arrange for health care services and other assistance r.equired by you; or 
(3) In case of an emergency. If you have a life~threaterung emergency,A:lierra 

will contact an emergency rescue service. 

ff your designated heal!h~e providers are unavailable, you authorize Alterra to 
arrange for the services of other h~th care'providers. 

. . 

. During the term of this Agreement, you agree Alterra may provide such persons 
with copies of your records, including, but not limited to, resident records to the 
extent they are needed to assist with treatment, advance directives, living will, and 
the names ofp.ersonse::npowered to make health care dev"isions, for the purpose of 
arranging for health care services. 

E. OBLIGATORY INFORMATION 

You will provide Alterra with accurate, complete and .current infoimation about 
. ybiirSclf; Substitute decisioIl-IDakers and health care provide:-s, includIDg but not 
limited to addresses and phone numbenl, and your health care status and Deeds. 
You bryourRespollSlole Party will. provide Alterra with copies of any hea1thcare 
power of attorney, power of attorney executed by you or of any court order. 
gJardianship, or other legal. action which rnay (l),a.ffeclyoUr status or (2) 
designate or appoint another person to mske health care or' financial decisions or 
to bear financial respoDSloility on your behalf. You authorize Alterra to rely on the 
i.ns1ructions of such designees or appointees. You understand that you must 

. immediately notifY .AJterra of changes icia:ting to any of the information stated 
above. 

F. ADVANCE DIRECTIVES 

. '. . 
Upon admis~on to pJterra, it is strongly suggested that you have your advance 
dire«tives in place in the event you become incapacitated. Advance direCtives 
include, but are not limited to, Living Wills, Powers of Attorney for Health Care, 
Guardianships and Do Not Resuscitate Orders. You will notify .Alterra and 
provide copies to Alterra ofruch advance directives.· If you do not have sucl\ . 

. advance directives Lh place, you understand that a court may name a guardian upon 
. application of8ZJY interested party (mdu&ng Altern), subject to all bond, 

accounting and otherlegru requirements. Neither Nterra nor any of its employees 
or agents may be your guarqian. If it is necessary for Alterra to petition the court 
for appoinnnent of a guardian, any costs associated therein shall be paid by YOll. If 
you are a Resident in a Clare Bridge or a Clare Bridge Cottage, these designations 
should be made prior to move-in. -
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G. MOTORIZED VEH1CLE-S 

You are not permitted to use motorized vehicles, such as motorized wheelchairs or 
scOoters, Exceptions to the ruJe may only be considered if: 

(1) You have a physician's order stating that such 3 verucle is a medical 
DecesSity for you; 

(2) The vehicle is equipped with a functioning speed governor, 
(3) You carry general liability insurance on the veJllcJe in the amount of at least 

$250,000 to cover property and persona! injury damages; 
(4) You agree to abide by Alterra's safety guidelines for the use of motorized 

vehicleS on its premises; and 
(5) Al1erra has made a determination that such usage is safe based upon 

considerations such as the number of residents currently using motorized 
vehicles, physica11ayout of residence, etc. 

You fu.rt."ier understand anrl agree that .AJterra ma.y, at its sole discretion, prohibit 
your further use of a motorized vehicle at any time. 

H. RESPONSD3ILITIES UPON TERMINATION 

You will vacate premises, removing all belongings on or before the effective date 
oftermi.na:tion. If you fail to reIIlOve your belongings by the effective date of 
termination. You unde:rst.and and agree that Alterra may charge you a st9{age fee 
for your beloogilJ.gs equal to your Basic Service Rate. You further agree that 
Alterra TIJ2.y donate aoyunc1aimed property after forty-five (45) days. You will 
provide written DOti~ of a forwarding address where you can be Teached and 
receive mail. 

TerIIlinAtion will not release you or AlterTa from any liability or obGgation to the 
other party under the tenns of this Agreement . 

L RULE AND REGULA nON COMPLIANCE 

you acknowledge tha1 Alterra is licensed by the State of South Carolina as a 
Community Residential Care Facility. You understand thai Alterra has shared 
common areas, and you agree to honor all rules of courtesy and respect for oth~s. 

You agree to abide by and conform to the rules, regulations, policieS and 
procedures as they DOW exist and as amended from time-ie-time for the operation 
an.d management of the Residence. 

611104 8 
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J. GUESTS 

You understand 1bat as a resident, you have the right to associate witb your friends 
and farriily C"goests") during reasonable hours. Because Alterra is· a licensed 
building, overnight guests are generally' not permitted in a resident's room. 
Limited exceptions may be granted by tbe Residence Director based upon the 
resident's health sta..+us or other perylnent factors. 

You aClrnowledge and understand that your guests areJ~ubject to A1terra's Rules 
and'Regulations, and if your guestS become disruptive to the operations of the 
ResidenCe and/or are verbally or pbysicaJJy abusive to st:2.ft: residents or others, 
AJterra. may request that they leave the Resideoce uiltil their behavior is under 
control or mayp1ace limita1lons upon the location and'time ofthei!visitation, You 
understand that, where circurnstances warrant; Alterra may exclude such 
i.'lrlividuais from the residence. 

llL RATES 

A. MOVE- IN FEE 

1. Fee - You will pay Alte~a a one-time Move-In Fee iII aD. <lIl1ount 
. indicated iII EXhibit A at the time this Agreemeot is signed. 

2. Refand ~ AJterra will refund a prorated share of one-half of the Move-In 
Fee if this Agreement is terminated within ninetY (90) days of the date this 
Agreement is signed and any on~ oftbe following ciralIllstances occur: 
(a) AJterra terminates this Agreement; .. 
(b) Alterra or your physician deterynines you require care not offered by 

Alte:rra; or ' 
(c) by reasoD. of death. 

x~ 
(Pleiise iDitial as having read and 
undemood the above provision.) 

B. MONTBLYSERVICERATE 

1. Rate - Youagree to pay the Basic Service Rate and, if applicable, the 
charge for the Personal Service P,lan as illdicated in Exhibit A (together the 
c'}.1onthly Service lUlte" ). . 

2. Refund - Alterra will refund a prorated share of the Monthly Service Rate if this 
Agreement is terminated before the end of a month: 
(a) f9110wing termination in accordance with Section IV; 
(b) because you require care that is not offered by A1terra; or 
(c) by rcason of death. 

Refunds will be based upon the actual number of days the resident is i!l the facility and a 
reasonable number of bed bold days. A storage fee equal to the prorated ~hai~ of the 
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Monthly SeIYice Rate will be charged until such time as all of your property is removed 
from the Suite. Alt.erra will issue the refund to Resident or Responsible Party \).~thin 45 
days of the effective date of termination based on Section rv oftbis Agreement. 
Unless prohJbited by law, you agree AJterra may offset such refunds by any amoll.J,t due 
under the terms of this Agreement. 

C. RESIDENT .A.BSENCE 

xAtU---
{please icirial as having re:l.d and 
understood the above provisioo.) 

If the Resident is absent from the Residence for any reason, including, but nOt 
limited t.o, hospitalllation, vacation, temporary nursing home care or rehabilitation, 
the Residency Agreement "Will remain effective and you will be charged the full 
Monthly Service Rate until such time th& Lie Resident or RepreS~t3tive provides 
Alterra with written notice of their intent to terminate the Agreement, pursuant to 
Section rv oftbe Agreement. Termination will be effective and charges "Will cease 
the later of the end of any applicable notice period or the removal of all of your 
personal belongi.!J.gs. 

D. A.."MENITIES AND CONVEJli1ENCES 

In adclition to the Monthly Service Rate, you agr~ to pay Altemthe established 
charges for any amenities and conveniences provided to you by.i>Jterra. . 

E. PAYMENT 

Alterra vvill issue a monthly statement before the first day of the month itemizing 
the Monthly Service Rate for the upcoming mouth and, if any, ~harges incurred for 
amenities and conveniences provided during the prior mcin.th. Payment for all 
charges shovro on the statement is due on the first (1 It) caleodar day of each 
month. The fust payment of the Monthly Service Rate is due prior to ta.ki.ng 
occupancy. If you move in after the first of the month; your first Monthly Service 
Rate will be one thirtieth (1/3 0) of the usual rate times the number of days 
remaining in the month. 

Alterra ;:"ill charge a $250.00 late fee if Alterra has not received all fees when due. 
Alterra i¥ill also charge a $25.00 returned payment fee for each check or automatic 
withdrawal that ill returned by a fi.na.nci.a.l institution for any reason, including but not 
limlted to, insufficient funds or incompleteness. A.i"ter two payrnertts are returned by a 
financial institution to Alterra, you will thereafter pay the Moothly Service Rate and 
any other amounts due by casruers check. You also agree to pay interest 00 all 
amounts not paid by the due date. The interest rate will be the lesser of 1.5% per 
month or l~e highest rate permitted by law. 
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F. R.t\.TE eRA,NGBS 

Altena will provide thirty (30) days ',;TItten notice of any cbange in th"e Basic Services 
R.a+e. A1terra may offer or requl.re a change in'the Personal Serviee PIan when J.Jterra .' 
detennines additional ser.ices are requested or required. The new charge for. the ' 
P~rsonaJ Service Plan will be effective irnrnecliately upon the provision ofwritien 
notice.' 

IV. TERM .A..ND TERJl..DNATION 

A. TERr'\1 

x fJfdr: 
(please initial as having read and 
1lDderstood the above provision.) 

This Agreement will commence on the date set forth above and will continue until 
terminated as pro~ided below. ' " 

B. TEID:1INA nON BY RESIDENT 

Alterra requests you or your Responsible Party to provide thirty (30) days 'Written 
notice of your intent to terminate this Agreement. Termination shall be effective 
the day after your last date of residence. '" , 

X(Pl ~tial 1._.' read' d ease 1Dl as .=VUJg an 
understood the above provision.) 

C. TERMlNA TION BY ALTERRA 

Alterra may terminate this Agreement, upon providing you or your Resp~msible 
Party thirty (30) days written Dotice, for any oftbe following events, as determined 
by Alterra: 

. (1) You require care or services that Alterra is unable to provide ()f which requires 
staff thaI are not available at Ahem; . 

(2). You are disruptive, create unsafe conditions, are physically or verballY,abusive 
to other resideoUl or othenvise impair tbe welfare of yourself or others in the 
residence; 

(3) You fail to pay fees and charges when due. 

x&% 
(please initial as having read and 

, un'aerstood the above provision.) 

For emergency meilical or welfare reasons OfYOll or other residents, Al;erra may, , 
upon written notice to you or your Responsible Party, immediately terminate the ' 
Agreement, and transfer or discharge you. If the emergency requires your 
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immediate transfer, Alterra will notify the Responsible Pa.,.--ry at the earliest 
practicable hour, but not rater than twenty-four (24) hours follovMg the transfer. 

Altena will provide a written explanation if Ahem tenninaies thls )...greement with 
Jess than thirty (30) dzys notice. 

D. TERMINA nON BY EITHER PARTY 

You, your Responsible Party or Alterra may terminate this agreement immediately 
in theeven1 of death or if a physician certifies, based upon an exami..,alion prior to 
moving out, that you must be relocated because of your health. AHem r~uests 
you pro\lide written notice of your intent to terminate. Tennination shall be 
effective the day ~..er your last date of residence. 

v; A-'IU3ITRA TION AND LIMITA nON OF LIABILITY PROVISION' 

Should any of sub-sections A, B or C pr<>vided below
7 

or any part thereof: be deemed 
invalid, Lie validity of the remaining sub-sections, or parts thereof; will not be affected. 

A. A.RBITRA nON PROVISION 

1. Any and .all claims or controversies arising out of or in any way re1atingto'!his 
Agreement or the Resident's stay at Altern., exc.'ilding ,any action for eviction, 
and including dispures regarding interpretation oftbis Agreement, whether' 
arising out ofSta1e or Federal law, whether cisting or arising in the tbture, 
whether for statutory, compensatory or punitive damages and whether 
oounding in breach of contract, tort or breach of statutory duties, irrespective 
of the basis for ~e duty or the legal theories upon which the claim is asserted, 
shall be submitted to bindlng arbitration, as provided below, and shall not be 
filed m Ii. court of law. The parties to this Agreement further understand 
that a jury will !!.Q! decid e their ~e. The Federal Arbit:ration Ad shall 
govern the.procedure, except ifinconsistent wltb this .A..rbitrationProvision or 
expressly stated otherwise in this Agreement. Further. nothing in this 
Agreement is to be construed to contradiCt any applicable South Carolina 
statutory grievance Qr mediation procedure. AtJ.yparty who deIDaflds 
arbitration must do so for an claims or controversies that are known, or 
reasonably should have be"..D. known, by the date of the demand. for arbitration, 
and ifleamed of during the COurse of the a..iJitration proceeding shall amend 
the 'claims or controversies to reflect the same. Ail current damages and 
reasonably foreseeable damages arising out of such. claims or controversies 
shall also be incorporated into the initial demand or amendment thereto. 

2. Dermnd for Arbitraiion by Resident, ills or her guardian, a person or 
organizatioD acting on behalf of a Resident with the cOnsent of the Resident or 
his or her guardian., or the personal representative of me estate of a deceased 
Resident (collectively "Resident party") sh;ill be made in writing and submitted 
toCT Corporation System, 75 Beattie Place,Two Insignia Financial Plaza, 
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Greenville, SC 29601, via certilled mail, return r~pt requested. Dem"and for 
.A....-bitration by Alterra sh2J.! be made in writing and sub mined to the Resident or 
ills or her agent, representative, successor or assign and/or Resident's . 
A . .ttomey~in-Fact, and/or Responsible Party viacerJ.fied mal~ return receipt . 
requested. 

3. The arbitration proc:eedjngs shall take place in the county in which the 
Residence is located, unless agreed to othef?lise by mutual consent of the 
parties. .. . 

4. The arbitnrt:ion panel shall be composed of one (l)arbitra1or. Subject to the 
requirements of section AS. herein, the parties shall agree upon anarbiiraior 
that must either be a retired South Carolina crrcuit or federal court judge or a 
rnembeJ' of the South Carolin~ Bar wjth at least ten (10) yWs of experience as 
an' attorney. If the parties cannot reach an agreement on an arbitrator v.rithin 
twenty'(20) days ofrece.ipl of the Demand for Arbitration, then the arbitration 
shall be submitted to the American Arbitration A.ssociation, or othersimilar 

. organiZation, but must still be conducted by one (1) arbitrator whO is a retired 
SoUth Carolina circuit or federal.court judge or a member of the SoUth 

. Carolina Bar with at least ten (10) years of experience practicing as an 
attorney. If the arbitmtor is seJected from the American Arbitmtion 
Association, or other similar organization, eachpmy. shall have the right to 
request one (1) su~sti1:ution within ten (10) days bfreceiving notice of the 
identity of the arbitrator. The person requesting of the substitution shall sUbmit 
a request for substitution in writing to the American Arbitration Association, 
or other similar organi.z.a:tion, and 10 the other party via U.S. mail. 

5. The arbitrator sh.all be independent of all parties. witnesses, and legal counseL 
No past or present officer,.director, afiiliate, subsidiary, or employeeofa 
party, witness, or legal counsel may serve as an arbitriuor in the proceeding. 

6. Discovery in the arbitration proceeding sbalI be governed by the Federal Rules 
of Civil Procedure. However, discovery shall be modified by the follo'1>,wg, 
unless agreed to otherwise by the party to whom the request is made: 

a. The R:esiden:t party shall provide Alterra with permlssible discovery per the 
Federal Rules of Civil Procedure within twenty (20) d.ays after Demand for 
Arbitration is received (and AlterTa shall reimburse Resident Party $0.25 
per page). . 

b. Alterra shall provide the Re.sident Party "With permissibJe discovery per the 
Federal Rules of Civil Procedure within twenty (20) days after the Demand 

. for Arbitration is received (and Resident Party, unless proven indigent, 
shIDl remmurse Alterra $0.25 per page). 

c. The only depositions allowed shaTI be of experts. No other individuals may 
be deposed. . 
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d. Resident Party shall designate any and all expert witnesses within sixty-five 
(65) days after Demand for Arbitration is submitted. 

e. Alterra shall have thirty (30) days after Resident Palty's expert designation 
is received in which to depose such experts. 

f. Alterra shall designate any and all experts one hundred and fifteen (l15) 
days after Demand for Arbitration is submined. 

g. Resident Party shall- have thirty (30) days after Alterra's expert designation 
is received in which to depose such experts. 

h. .A,.;:>.y report or affidavit of an expert., and a list of all records contained in 
the exPert's iile, must be exchanged by the parties no later than ten (10) 
working 'days before the date oftbe expert's deposition. 

1. The following shall be exclJanged DO later th.an fourteen (14) workingda.ys 
before the a..-bitration he8ring: 

1. List ofwjtDesses to be called at tl1e arbitrntion hearing (full Il2.me, title, 
address and phone number ifknown) and a.ll outline of each witnesses' 
intended testimony, . 

2. List of docUments to be relied upon at the arbitration bearing; 

3. ft..ny sworn recorded statements to be relied upon at the a.rbitration 
hearing and includedtherewitb the full name, title, address and phone 
number of the person making the sWom statement. 

J. The arbitration hearing shall be held 00 later than. one bundred and eighty 
(180) days after Dem.ap.d for Arbitra:tion is submitted, or within a 
reasonable time thereafter if a conflict arises with the arbitrator's calendar. 

7. The a..-bitrator shalIdesign.a1e a time and place Within the county in which the 
ReSidence is located, for the a.rbitrationhea.ring and shall provide thiiiy (30) 
days' notic: to the parties of the arbitration hearing. 

8. The arbitrator shall apply the Federal Rules of Evidence and FederaI Rllies of 
Civil Procedure in the arbitration proceeding exc.ept where othenllise stated in 
this Agreemen1. Also, the 8l'bitrator shall apply, and t..1.e arbitration decision 
shall be consistent with, Federal law except as othen¥ise stated in tIus 
Arbitration Provision. 

9. The arbitration decision should be signed by the.arbitrator and delivered to the 
parties and their counsel within thirty (30) days following the conclusion of the 
arbitration. The decision shall set forth in deLlll the arbitrator's findlngs of fact 
and conclusions oflaw. 
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10. The arbitrator's decision shaJI be final aDd binding without the right to appeal. 

] L The aroitrator's fees and costs associated with the erbitration shall be divided 
equally among the parties, unless the'Resident Party is proven indigent. The 
parties shall bear their O'Wll attorneys' fees and costs and hereby expressly 
waive any rightiO recover attorney fees or costs, actual Dr statutory . 

. 12. The arbitration proceedlng shau remain confidential ina1J respects, including 
the Deu:umd for Arbitration, all arbitration filiugs, deposition transcripts, 
documents produced ot obtamed in discOvery, or other maieriaJ proyjded by 
and exchanged between the parties and the arbitrator's JSndings of fact and 
conclusions of law. Fonowing receipt of the arbitrator's decision, each pany 
agrees to reh.l.rn to the producing party within tlriity {3.D) days the original and 
all copies of documents exchanged in discovery and at the arbitration ·hearing, 
e:::cept those dotuments required to be retained by counsel pursuznt to law. 
Further the parties to the .arbitrationalso agree not to discuss the amount of 
the arbitration award or any settlement, the naples of the parties, or the 
name/lOC<i110n of the Residence except rul required by law. 

J 3. The Limitation of Llability Provision below is incorporated by reference into 
this Arbitration Provision 

14. This ft....rbitrn.tion Provision and the Linlltation o~Li.abllity Provision below shall 
survive the death of the ~ident. 

x~ 
(please 1ni.ti.al as having read and 
rm&:rntood the provisions of secti.0Il V., 
subsection A) 

B. LIMITATION OFLIABILITYPIWVISION: Read Carefully Before 
Signing 

L The parties to this !\greement understand that the purpose of this "Limitation 
of Liability Provision" is to limit, in advance, eaCh party's liability in relation to 
this Agreement. 

2. Liability for !illY claim brought by a party to this Agreement against the other 
party, including but not limited to a claim by Alterra for unpaid Basic ~ervice 
or Personal Service charges, or a claim by, or on behalf of, a Resident, 
Resident Party, or by a Resident's Estatej Agent or Legal Representative, 
arising out of the care or treatment received by the Resident or the Resident's 
occupancy or presence at Alterra, including, without limitation, claims for 
medical Deg!igence, shall be limited as follows: 

a. Net economic damages shall be awardable, including.but not liffiiwJ to, 
past and future medical expenses, offset by any collateral source payments 
such a.s payments made by medical insurance. 

SC R.csi.de.n.cy Ag:rt:ement 6/1104 15 

9040015 

34 

\ 
I 

! 
! 



\ 

b. Noneconomic damages, such as pam and suffering, shall be limited to a 
maximum of $250,000.00. 

c. Inte.Test and/or late fees on unpaid assisted living cha.--ges shall Dot be. 
awarded. 

d. Punitive damages shaU not be awarded. 

3. Should sub-sections a, .b, c arid/or d, provided above, b~ deemed invalid, the 
vafidity of the remaining sub-sections \lIilJ not be affected. 

x . J;rfJA= 
(please initial as baving read and 
understood the provislons of SectioD v., 
subsection 8.) 

C. BENEFITS OF A..'tffiITRATION AI'''}) LIMITATION OF LL~n.,1TY 
PROylSIONS 

The parties' decision to select arbitration is supported by the potential cost-
. effectiveness and time-savings offered by selectirjg arbitration, which may avoid 
the expense and delay of judicial resolution in the court system. The parties' 
decision to select arbitration and to agree to a limitation of~ability also are 
supported bytbe poteDrial benefit ofpresernng the availability,viability, and 
insurability of an assisted living company for the clderiy and disabled in South 
Carolina, by limiting such assisted living company's exPosure to liability. Wlth this 
Agreement.. Alterra is better abJe to offer its services ~d acc::lmmcda1ions at a rate 
that is more affordable to the Resident In terms oftbe time-savings offered by 
selecting arbitration, the parries recognize that often the Resident is elderly and 
may have a limited life..expectancy, and therefore selecting a quick method of 
resolution is poteotially to a Resident's advantage. 

The Resident, Responsible Party, or his or her legal guardian, or authorized Power 
of Attorney understands that other assisted living companies' Agreements may not 
contain an arbitration provision, or l.i:initations of liability provision. The parties 
agree thai the reasODS stated above are proper consideratioIl for the acceptance of 
the Arbitration and L1mitarion of Liability Provisions. The nnde~ignerl 
acknowledges that he or she h:ls ~ encnui2ged to discuss this Agreement 
ffith :m attorney. 

The parties to this Agreement furtber understanil thst a jury will Dot decide 
their esse. 
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·VI. MISCELLANEOUS 

A, DEFAULT TO ARBITRATION· 

,. . 

!fit is determined by a court oflaw that the Arbitrition Provision provided in this 
Agreement is invalid, the parties hereto make clear their express desire to waive a 

. jury trial and resolve their cirums against each other in the appropriate court solely 
before a judge. . 

B. NON-DISCRIMINATION 

A.herra does not discriminate on the basis of race, religion, coicr,national origin, 
sex., age, disability, marital status, sexual preference, or source of payment. 
Alterra respects all religious faiths and does not have any specific religious 
affiliation. 

C. RISK AGREEM:ENT 

You and your Responsible Pa..-ty are responsibJe for your pernona.!, £nancia! and 
health care decisions: In additlo~ you are responsible fat mamtaining at all times 
your own health, personal property, liability, autom~bile (If applicable), and other 
insurance CoVefages inadequate arrioui:iii You agree to obtain insurance with 
coverage for your personal properryand your general liability in the amount of 
SlOO,OOO.You agTeeto provide proof of such coverage to Alterra. You . 
acknowledge that Alre,rra is not an insurer of your person or property. 

You uuder-Stand and agreetbat: 

1. Altern. may encourage you ~o participate in cOl!l!Illl1lity, leisure, and social 
activities and to maIDtain an appropriate level ofindepeJJ.deoce in activities of 
daily living, as we1J as your personal and financial a.ffuirs; 

2. Jndependent activities, responsibility for personal, fimmcial., and health care 
decisions, and lifestyle and care prefere:ocesrnay involve risks of personal 
injury and/or property damage or loss; 

3. The standard of services in: an assisted living residence does not include one­
on-one care, assistance or supervision e.g, one resident assistznt for each 
Resident, Or immediate response to non-em.ergent needs. Consistent with your 
daily life activ:ities, including but Dot limited to resting in your apartmeDt or 
common areas, watching ieJevlsion, listening to music, reading, and sleeping at 
night, there may be short and long periods ofiline in which you will be left 
alone, unsupervised; :-

4. Alterra m.:llces no representations or guarantees that Alterra staff can prevent 
Residents from falling.' Further, Alterra.do-es not represent or g.J.a.rantee your 
health condition will not change or deteriorate throughout your Residency; 
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5. The se'Vices provided by :\.lterra may not meet all of your personal, social, or 
herutn care needs and Altem will use its best. efforts to assist you in arranging 
for semces which you requite and which are not included in thls Agreement; 

6. Many Residen!S of .AJterra suffer from memory impainnent. including 
Alzheimer's disease and dementia. This condition can cause unexpected 
behavior including, but not limited to, wandering, forgetfulness, agitation 
towards others and co~"Usion. Alterra makes no representations or guarantees . 
that it can predict the behavior of its Residents. Therefore, AHerra also makes 
no representations or guarantees that it can always prevent a Resident from 
wa.ru:!ering or 8J.~empti.ng to wander from the Residence; entering into a private 
area, misplacing or losing items or engagmg in physical contact with another 
Resident; . . 

7. AlteITa makes DO representations or guarul1ees that AJterra is secure from theft 
or any other crimina.! act perpetrated by any other Resident or person; 
therefore, AlterTa recommends that vaJuables, including but not limited to. 
jewell)' and large amounts of moneY.·Dot be brought into the Residence. ITyou 
choose to bring in such valuables, you are doing so at your O"Ml risk and 
AJ.terra will Dot be responsible for any theft or loss of these items; 

8. Due iosci!eregwations and "fire code, A1tem is not permitted to lock its 
exterior doors and, therefore. does not guarantee that its Residents will Dot 
wander out ofilie Residence. In our memory care buildings, the exterior doors 
are alarmed with a delayed egress feature and our systems are designed to alert 
our staff'to respond and assist a R.esiden1 to safety, should they wander from 
the building. 

You understa.nd and agree to BSsume the risks inherent in this Agreemen1.. You 
agree to hold Alterra and its employees and agents harmless for any damages or 
injury or other less resulting from: (1) reasonable acts or omissions made in good 
faith; (2) actiOD of any third party. fire, water, theft or the elements; or (3) loss of 
personal property. Alterra will only be liable for drunages, injuries or other losses 
to you or any third party entering a Suite, or any other part of the residence, if due 
to willful misconduct or negligence of Alterra. 

AJterra reserves the right to recover from you any loss caused by fire, vandalism or 
any 9ther acts by you or your invitees or guests. Alterra may assign such right to 
its insurance camero 

D. RELLA....NCE 

By entering into tb.is Agreement, Alterra is relying upon tbe truthlulness of the 
promises and representations made by you and yow- Responsible Party. 
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E. NO LIABILITY IF A WAY FROM RESIDi1'·NCE 

In the event that you kno'Wingly leave the Residence or are temporarily away from 
. the Residence, l!!ly and all responsibility of Alterra for your welfare shall tenninate 
during your absence. 

F. ASSIGNM.-ENT 

Trus Agreement is not assignable by you or your Responsible Party without prior 
wrinen Consent of Alterra. . The rights and obligations of Alte.rra may be assigned 
to any person or entity, and, such person or entity will be responsible to ensure the 
obligations of Alterra under this Agreement are satisfied in :fuU from and after the 
date that you are notified of such assignment. Alterra n1aY engage aH<?ther person 
or entity to perform any or all of the services under this A..greement. 

G. HEIRS P...c"'ID SUCCESSORS 

This A.greement is for the benefit of and bindS the parties and their respective heirs, 
represerrtatives, successors and assigns. 

H. AMENDMENTS 

This Agreement a!ld any written amendments cOnstitute the entire agreem~ 
between the,parties and supercede all prior and contemporaneous di.saJssioos, 
representations, correspondence, and agreements whether oral or written, 
pertaining to this Agreement. Except for the right ofAlterra to modify fees, rates 
and charges, amend services provided ariq establish reasonable opern.ting . 
procedures and rules for the general welfare and safety of the residents, this 
Agreement may be aID.Emded only ill writing signed by both parties. 

L SEVERANCE 

Should any part of this Agreement be invalid, the validity of the other parts of this 
Agreement 'Will not be affected. 

.J. RESPONSIBLE PARTY 

. .' 
You have designated a ResponsibJe Party, who has agreed to the terms of the 
attached Responsible party Agreement and "--hose signature appears below. 

K. SUBORDINA'J10N 

This Agreement and the parties' rights hereunder will be subordinate to any 
ground Jease, mortgage or deed of trust now or hereafter placed ~!pon the 
residence, but your right to remain in possession of your suite will Dot be disturbed 
so long as you comply with all of the provision of this Agreement 

SC fusidency A~e!lt 6/1/D4 19 
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L. NOTICES 

Notices will be written and given by personal delivery or mailing by regular mail, 
postage pre-paid to me follm¥ing or such other persons or places as the parties 
may notify each other. Notices shaD be deemed given based upon the date 
person.a1Jy delivered or upon the date postmarked. 

AJterra: Resident.; 
Residence Director at Residence 
Arldress (as noted on Exliibit A) 

(as noted at end of this Agreement) 

Respoosfule Party: 
(as noted in Exhibit B) 

BY TEEIR SIGNAT1JRES, the parties or their representatives h<!ve executed this 
Agr7ent. 

~~~&.~ 7-/0-0(,. 

Date 

;-/tJ-b6 
esponsibJe Party . Date 

SEND NOrrCES AND MONTBLY STA TEM:ENTS TO RESIDENT IN CARE OF: 

Name: ))ionn-e g, /'::'oad{ 
Address; 113/5 1DorcJ'brl\le -&nn/11r 6c :27/D L-

PboneNo.: 151/3- LJ73-if7ZD (ce(!JL/.3C-/b~f 

OTHER RELATED MA TEWALS 

1. Resident Bill of Rights 
2. Residence Handbook 
3. Emergency Evacuation Plan . 
4. Admissions Package and Special Sen1ces Form 
5. Medical Records Release 
6. Resident Assessment . 
7. Person.aliz.ed Service Plan 

EXEIBITS INCLUD:ED: 

sc RtsidCllC)' Agreement 611/04 20 
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A Schedule ofServic.es and Rates 
B. Responsible Party Agreement 
C. Pet Addendum 
D. Additional Resident Fee 
E. Pharmacy Semces Agreement 
F. Acknowledgement of Grievance Procedure and Resident Bill of Rights 
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Resident 

Residence 

Address 

SuiLe# - IO~ 

EXHIBIT A. 
SCHEDULE OF SERVICES .AND RATES 

~ ~b%1Hk 

yi fl.ff_.~ 
j .' 

~/~, ) 
.. 

Move-In Fee (prior 10 Move-in) 
a I) 

$ Sot;. 

Basic Services 

Basic Service Rate 

• Accommodations - You are entitled to the use of the suite described above and to the 
use of :\lterra's personal property located in the scite. You are also entitled to llse and 
enjoy with all other-residents the common areas of the residence. You may provide 
your own furnishings and personal property; however, Alterra reserves the right to limit 
the number and type offurnishings if .t.Jterra determines that they present a safety 
hazard or potential safety hazard. 

• DaiJy Meals - Alterra will provide three meals daily, Snacks are available 2+hours a 
day. -

+ Utility Sen-'ice - Alterra -will provide gas, electric and water service. Telephone charges 
are not included in tlJ.e Basic Service Rate. Basic cable television 0 is o.is not included 
in the Basic Service Rate. 

+ WeekJy Housekeeping Service - Alterra ",ill clean your suite once a week. 

• Weeldy Laundry and Linen Service - jlJterra willlaundcr your personal items and 
your bed linens once a week.. 

• Life Enrichment Program - A1terra will provlde planned social, educational and 
recreational programs. 

• St2ffin g 24 hou:-s a dav - AlterTa will have staff on duty 24-hours per day, seven days 
a week. 

SC ResideDC)' Agreement 6/1/04 22 
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• Transporlation - Alterra will secure or provide transportation for resident when a 
physician's semces are needed. Local tr'ansporta,tion for medical reasons will be 
provided by Alterra at no addibonal charge. You understand that tra.."lsportation for 
purpOses other than those descn"bed in the preceding sentence will be at your expense. 

AJterra \ViU provide thirty (30) days written notiCe of any change inEasic.Services. 

Penonal Servjce PJ.an 

Personal Servlce Plan R2ie $ 911,60 
Alterra WI11 make available, at an additional cost, aPersonal Semce Plan. The 

Personal Service P~ is designed to provide you greater personal services than those 
provided under the Basic Services. Ahem ... 111 use a personal servlce assessment to 
determine the personal services you require prior to movmg in and periodicaDy throughout 
your residenC"j. The results of t.~e assessments and the cost of providing the additional 
personal services will be shared With you and your Respons.ible Party. All third party 
providers (Including, but not limited to, third party health care and medical providers) who 
enter residence niust sign in 'l'vith the Residence Director or supervisor on duty and agree 
to comply with Alterra's policies. 

MONTHLY SERVICE RAlE 
(Add Basic Servi~ ~c and P=n2.I Servjce Pllln) 

$3591..0 .6 

Available Amenities and Conveniences 

From time to time, Alterra may make amenities and converuences available to you 
at your request: 'When available, such additional services may include guest meals, 
transportation, transportation escort services, enhan.ced cable television, special events,'or 
special progcims. These additional choices are not included in the Basic SerVice Rate. 
Please Contact your Residence Director for a current fee schedule. 

r agmto the abuve Schedule of Senrires and Rates effective 1 .. /0 - O~. and 
I understand and agree that AlterT3 h:l.s a right to change these rates and/or change 
the s cesprovided in accordance witb the provisioDs of tlle R~idency Agreement 

Date 

-/tJ -06 
Date 

?-/tJ-{)b 
Responsible Party. . Date 

SC Residency Agree!D.ent 6/1/04 23 
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EXHIBITS 
RESPONSIBLE PARIY AGREEMENT 

6b~$hI, B~~h,. ("Resident"); ~/anne (3.~rvtt 
("Respon ble Party") and Alierra HeaJthcare Corporation, a Delaware COJ])oratton 
(herein aft.er "AJterra"), hereby agree as follows: 

WHEREAS, the Resident desire::; 10 live in the su~te ideritilled in the a.-uched 
Residency p..greement; and 

\\'HEREAS, Alterta is willing to enter into the Residency Agreement if Resident 
identifies an individuaJwho is willing to provide certain assistance to or on behalf of 
Resident in the event, that such assistance is necessary, and who is wiDing to pay 
Resident's financial obligations to AiterTa under the Residency Agre..<mlent in tl-je event 
that Resident does not make payments when due; and 

WE:EREAS, Responsible Party agrees to provide such assistance and to pay such 
obligations, if and as necessary, 

m CONSIDER!" TION of the foregoing, the Parties agree as follows: 

L PERSONAL ASSISTANCE. In the event the condition of the Resident requires such 
assistance, and upon the request of Nterra, Responsible Party will assist Resident or 
legally responsible person, as necessary by: 

(a) Participatiog'Witb Alterra staffin evaluating Resident's needs and in 
planning and implementing an appropriaie plan for Resident's care; 

(b) Maintaining Resident's wel:fure and ful:filling Resident's obligations tmder 
the Reside.i:lcy Agreement; -

(c) Relocating Resident following termination; 

(d) Transferring Resident to a hospital, nursing borne, or oilier facility in the 
event that Resident requires care Altem. does not offer; 

(e) Removing ResidenJ:'s personal property from suite when Resident leaves; 

(f) Making necessary arrangemenis for funeral services and burial in the event 
of death. 

II. FINANCIAL RESPONSIBILITY. If Resident fails to make payments due to 
Alterra under the ResidencY Ag:-eement, Resp~nsible PartY agrees to pay Alterra such 
amounts within thirty (3D) days of receiving written notice ofnonpayment. 
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ill. REVTEW OF RESIDENCY AGRE&"lfENT. Responsible Party acknowledges 
that he or she has r~jved and has reviewed a copy of the Residency Agreement, and has 
had an opportunity to ask any questions Responsible Party may have. 

BY THEIR SIGNA Tl.!'"RES, the parties or their represerylatives have executed this 

AW .. ..ment to be effective;' 0?7 Ie . z=, 

~'hd'Z- 0u~.~ 
Title 

Responsible Party . . Social Secunty No. DLNo. 

SEND NOTICES TO RESPONSIBLE :PARTY AT: 

Date 
7-/o-0.f::, 
J Date 

'?L7-/o"~' 7 Date 

Address:. . /319 "J)qrg.J"J)r~J e _. JI1aon/nj (5 C. 27)'[) 2-

Phone No_= gp., - Lf73- t.f 720 ·(c~//J;.. J!55-/~6 ~ .. -
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EXEIBITC 
PET ADDENDuM 

Alterra consents to the Resident keeping in the suite the household Pet described as 
follows: 

Kind and breed 

~a.me 

Color 

Wcight 

Age 

1 RESIDENT RESPO The Resident will keep the Pet in the suite 
except when walking the P if applicable, or transporting it to and from ,the sUite. The 
Resident Will not allow the.Fe in lobbies or in common residential areas, and "Will 
transport the Pet to and from th suite only by side entra..'1ces of the building, when 
available and/or feasible. The Res: ent will walk and curb the Pet only in areas designated 
by Alterra and'wilI be responsible fa clea.;wg up lli4:er the Pet. .\"Vhen the Pet is ])'ot in the 
suite, the Resident will keep it on a I no longer than five (5) feet orin a cage or crJJer 
appropriate closed and Yentilate:::l con ' or, and in the control of the Resident. If the Pet 
is a bird, the Resident will keep it caged b in and out of the suite. If the Pet isa dog or , 
cat, the Resident will ensure th:U it wears a ~~ ~vith appropriate identifica:tion (including 
the Resident's telephone number) at all times \t is out of the suite. 

The Resideo! will comply with all vaccination and ensing requirements applicable to the 
Pet, showing proofofthls upon request, and will co .lywith appropriate standards of 
care, treatment, and grooming. In all circumstances, th esident is responsible for the 
health, welfare, and proper care of the Pet. The Resideitt ensure that the ,Pet does Dot 
disrurb the right of other residents to the peaceful enjoymen ftheir sui1:es and of the 
corrunon areas, The Resident will not leave the Pet unattend en the Pet is not in the 
suite, 

.hJterra, in its discretiolJ, may assist tbe Resident in caring for the Pet 
Resident's P~rsonal Service Plan, Charges and payment for such servi 
by the terms of the Residency Agreement .. 

The Resident will be liable for a.J)' personal injury or property damage caused b 
ilia! is suffered by AlterTa, Its employees or agents, other residents, guests, or invi 
The Resident and/or RespoosibJe Party agree to purcbase renter's insurance in the unt 
of $100,000, which specifica.1Jy covers any personal injury or property damage caused 
the Pet. The Resident shall provide Residence with proof of insurance coverage. 

. II. TERM & TERMJNA TION. This Addendum will continue until the Residency 
Agreeme.nt between th,e Residecl and .AJlerra is terminated, unless either party i6minates 

SC Residency JI.gru:roent 611104 26 

9040026 

45 97 



98 

this Addendum for any reason by giving founeen (14) days prior written notice to the 
other party .. .hJterra may terminate this Addendum upon twenty-four (24) hours nouce in 
the event the Resident breaches any oflhe Resident's obligations under this Addendum. 
In the event that the Pet is left unattended for more than twenty-four (2..4) hours, or if 
Aherra determines that the Resident, for any reason, is umble to care for the Pet, Altern 
reserves the right to arrange for the Pct to be delivered to: 

Sponsor: ______________ -'-______ -' 

Address: _____ -'-_____________ _ 

Phone: 

Or to such other individual or agency as Alterra determi,Jes to be appropriate. The 
Resident will pay all costs of delivery, feeding, care, treatment, and housing of the Pet. 
The Resident acknowledges that the Resident has no right to keep a pet, excepi to Ll:le 
ex:tent expressly permitted by this Addendum . .Alterra reserves the right to withdraw its ' 
cement to ihe Resident keeping the Pet at any time by terminating tbis Addendum, as 
pennitted above .. 

BY THEIR SIGNATURES, the parties exe~ted the AooeI:!dum to be effective 

For AJterra TitJe Date 

Resident Date 

Responsible Party Date 
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EXHIBITD 
jI....DDmONAL RESIDENT FEE 

'When two residents occupy a single occupancy Suite, .A1terra cha.rges <I single occupancy 
Basic Service Rate plus an addltionaJ resident fee. Each resident in the suite is responsible 
for p : gone-half of the total of the single occupancy Basic Serv.ice Rate pl1,ls the . 
additio resident fee, entitling each resident to receive the Basic Services described ill 
Section fthe Residency Agreement. Each resident wiil also be responsible for the cost 
of his or h Personal Service Plan. 

rn the event th the Agreement of o:pe .resident is terminated for any reason, effective 
upon such termina: . on, the remaining resident's Basic Se.r"Vice Rate will automatically be 
adjusted 10 reflect ili Basic SaviceRate for a single oc....'llpancy sUlk for the remainder of 
tbe month in which the . justment is made and for each month thereafter. 

Single Occupancy Basic Se 

Additional Resident F,ee $ __ -,<-_ 

Total Charge for Suite $ ___ _ 

BASIC SERVICE RATE FOR E.A.C 
(112 of therotal charge for suite) 

Resident 

Responsible Party 

SC ~;ideIJ.CY Agreement 6/1/04 
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EXBIBITE 
P~CYSERVICESAGREEN.ffiNT 

Merra has M~ication Management policies ind programs. Alterra works closely with 
pharmacy providers to make certain-that the ne¢s of our residents are met. Preferred 
phannacy providers are chosen based uPO!l their ability to provide services to our 
residents to enhance their healtb and wellness. Imponan1 sel'l'ices include: 

• Screening fOT possible negative drug interactions _ 
• Assessments fo-r potential allergic reactions of ~edjcations 
• Recommending therapeutic'substitutions when appropriate 
• ProViding competitive pricing for comparable packaging and .offering·generic 

substituticms when appropriate 
• Alerting staff and physicians when there is a duplication of prescriptions 
• Individual welJness recommendations 
• Regular scheduled review and monit.oring of medications 
• Routine or emergency delivery 24-hours a day. 365 days a year 
• Medication packa.:,oing that meets Merra's standards for safety 

, .,9.ur "preferred rovider" fo pharmacy services at Alterra ~ *~ . is 
'7" A~~~LJ(""{'~:""""'.:.J.· =.!::lI.i.l!:~':Sf_~O~ur staffworks c!o~harmacy to meet 

needs of our residents. They . review all current medications before your move-in 
and the consultant pharmacist will oe in the residence on a regular schedule to meet with 
you individually, if needed . 

. ffyou decide to use another pharmacy provideI' other than Altern's ILpreferred provider', 
they will be required to meet Alterra's standErds regarding medica~on management. 

If you have chosen NOT to use Alterra' s preferred phannacy provider, please review and 
sign the following statement ack:oowledging you tinderst.a.ndtbe residence's expectations 
regarding the provision of medications. 

I understand that I will be required to provide medications that are packaged in.a unit of 
use packaging system, unless I have been granted an exemption to the packaging 
requirement by the Regional Director of Operations. I tmderstand there is a service fee, as· 
described in Exhibit X Concierge Services List, that is associated 'With a packaging 
exemption due to the additional administrn:tive oversight required. 

If .at any time I am Ilot able or no longer wilHng to prolide fuis type of packaging 
system and I do not have an exemption, I understand that I need tofmd altern.ative 

. housing, r . . ~ 
-* 2oa~C ~ . 
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I also uoderstind that I -wiJl have the responsibilhy for reordering medications but in the 
event the medications are not delivered witbin two days prior to t.;e depletion of my 
medication stock,.the residence will reorder my medications 'With the 'Preferred Pharmacy' 
to insure no disruption takes pIaU. I agree £0 pay for the medi~tions ami any 
2ssodated service cl:ua'ges. 

The fees associated wjth reordering medications from the "Preferred Pharmacy" are 
determined by the "Preferred Pharmacy", and are in addition to the service fee descnocd 
above. 

MY SIGNATURE BELOW ThlDICATES 1'HJ\T r lli\ VE READ, UNlJERST AND 
AND AGREE TO ABIDE BY THE TERMS OF TIllS ALTERRA PHARMACY 
SERVICES AGREEMENT .. 

7-/o-ot. 
Date 

Legal ~epresentativ SIgnature Date 
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EXHIBITF· 
ACKNOWLEDGEMENT OF GruEV A:'XCE PROCEDURE }~ND RESIDENT: 

BILL OF :RIGHTS 

I, Q.l.a:w". -A/t,u.:sl:t ' acknowledge that I have received written 
copies of Alterra' s evance Procedure and South Carolina's Resldent Bill of Rights and ' 
that I understand the policy for filing a grievance and the Resident Bill of Rights. 

/-/0 -{J/;' 
Resident I Date 

Responsible Party Date 
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STATE OF SOL!Tll CAROUNA. _ ) IN 1l:l.E COURT OF COMMON PLEAS -... .... -~ - ... 
.) OF THE THIRD JUDICIAL C1RCUlT 

rOUNTYOFSUMTER 2:;i;~:~:ZC.{-0 1:04 

, ) 
Dianne B. Sprott as Const:rva~qr am! . l,' j. ..:. 
Auornt!y in ract ior Gladys IfatrI'la·BroWn, ... ). ':: . .':'. 

PlaintifT, 

VS. 

) 
)­
) 
) 
) 
) 
) 

Brookdale Senior Li ving, Inc.; ) 
FEBC-ALT Inv~lors, LLC: ) 
FEBe-ALT Holdings, Inc.: and, ) 
Brookdale Senior Living Communities. lnc. ) 
d/b/a Sterling House of Sumter; ) 

Defendants. 
) 
) 

------_.--- ) 

C.A.No.: 2010-CP-43-1495 

MEMORANDUM IN OPPOSITION TO 
DEFENDANTS' MOTION TO DISMISS 
AND TO COMPEL ARBITRATION, OR 
AL TERNA TIVEL Y, TO STAY THE 

. PENDlNG ARBITRATION 

Plaintiff submits this Memorandum in Opposition to Defendants' :-.1otion 10 Dismiss and 

to Compel Arbitration. 

FACTS 

Gladys Hanna Brown was admitted to Sterling House of Sumter, SC on July 11. 2006. 

(Comp!. ~ 20). One day before moving in. Dianne Sprot1 signed a contract as rVls. Bro,lm's 

"responsible party" v.~lh Dt:fendants entitled "Alterra Residency Agrt:emenC (,:Agreement"). 

(See Exhibit I, }\l1achcd). The Agreement include!' an arbitration provision and a limitation of 

liubility provision. These provisions begin on page 12 and end on page 16 of 1he 31-page 

docum~111 and inc) ude the: lullov,;ing items: (I) arbitration requirement for all claims pursued by 

Plaintiffbu( no such requirement for poten1ial eviction claim!' by Defendant against Plaintiff; (2) 

, . 

forum selection clause; (3) limitations on discovery including prohibition on deposi1ions of fact· 
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witnesses (4) attorney fee and cost recovery prohibilion; (5) punitive damage prohihition: and (6) 

$250,000 noneconomic damages cap.' 

On May 29. 2009, Ms. Brown fell and suffered a subdural hematoma as well as a 

fracmred hip during a Jire~rill at Sterling House. (Compl. ~ 22). As a result of the fall, Ms. 

BroVvll was hospitalized. has been forced to undergo numerous medical procedures. and has 

suffered permanent mental and physical injuries. (Comp. ~ 25-31). On July 25,2010, Plaintiff 

filed suit against Defendants reJaring 10 the May 29,2009 fall. By motion dated September 27. 

2010, Dd'cndanls SL:~k lo dismiss Plaintiffs claims aJJd compel arbitration. 

ARGUMENT 

1. This court should decide the arbitration provision's validity rather than an 
arbirrator. 

Plaintiffasscr1s thaI the Agreement's arbitration and limllation of liability provisions are 

unconscionable, against South Carolina public policy, and Lhere/{)f(:! invalid. In (!:;SL!D(';~, Plainliff 

claims that th~r~ is no binding arbitration agreement between the parties. The collrt mllS! 

determine as an initialmattcr whether the arbi1rabililY issue is itself subject to arbitration. South 

Carolina law clearly says that the trial court decides whether there is a valid arbitration 

agre::ment between the parties. III Zabinski v. Bright Acres Associates, 346 S.c. 580. 596. 553 

S. ['2d 11C1, 118 (2001), the court found that whether a valid arbitration agreement exists '"is an 

issue for judicial determination. unless the parties provide otherv,!ise:' In other words, in the 

absence of dear evidem:e (0 the contrary, "courls assume thatthe panies intended courts. not 

arbitrators, to- decide ... certain gateway matters, such ao:; whether the parties have a valid 

arbitration agreement al all." Housing !\uth. of City of Columbia v. Cornerstone Housing. LLC, 

356 S.c. 328, 335, 588 S.E.2d 617, 621 (Ct. App. 2003)(quoting Green Tree Fill. Corp. v. 

Bazzle, 539 U.S. 444 (2003)). 

2 
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His principle is true under South Carolina's (Inifonn Arhitratiol1 Act and contracts 

subject to the Federal Arbitration Act. See S.c. Code /\.nn. § JS-48-20(a)("if the opposing party 

denies lhe existence of the agreement to arbitrate. the c.ourt shall proceed summariJy to the 

determination of the issue"). -Dle L.S. Supreme Court has held that courts are to decide the issue 

when the party opposing arbitration raises a con1ract defense (fraud in the induceme·nl. 

unconscionability. etc.) related to the arbitration provision itself. Prima Paint Com. v. Flood & 

Conklin Mfg. Co .• 388 U.S. 395,404 (1967). However. if the challenge goes to the validity of 

the contract as a whole rather than the arbitration provision, then an arbitrator must decide. 

Buckeye Chcck Cashing, Inc. v. Cardcgna. 546 lJ.S. 440, 445 (2006). Thc Court has also noted 

that tbis rule only applies iI' the arbitration agreement clearly and convincingly subjects the 

threshold validity issue to arbitration. Rent-A-Center. West. Inc. v. Jaebon, J 30 S.C!. 2772. 

2777 n. J (20 1 0) . 

.In this case, the Agreement purports to submit to arbitration "all claims or controversies 

arising oUl uf ur in any way relating to this Agrecmt:n1. .. im:ludirig disputes regarding 

inlcJ1)rc1ation of1his Agrecmen1." Therc is no specific refaence to thc validity issue. Interpreting 

very similar languilge, the South Corolina Supremc Court held that the agreement's validity was 

not subject to arbitration. Simpson v. MSA of Myrtle Beach, 1m: .. 373 S.c. 14,24. 344S.E.2d 

663, 668 (2007). Additionally, the Simpson court found no clear and unmistakable evidence that 

the parties intended to arbitrate the gateway issue since one pa~ty 1O the agrecment challcnged 

I" 
... 

the entire arbitration clause's validity. Jd. Since the Agreement does not specifically rcference 

arbitra1ion of the validity issue and since Plaintiff disputes the arbitration pruvision's validity. 

this court is the proper forum for dctermining the provision's validity, 

3 
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2. The Agreement's arbitration and limitation. of liability provisions are 
unconscionable and therefore invalid. 

South Carolina Jaw presumes the. validity of an arbitration agreement. T,o-I.\'les v. United 

. Heahhcare Corp" 338 S.C, 29,34,524 S,E.2d 839, 842 (Cl. App, 2003). Huwever, arbitration 

agreements as 'contracts are governed by general contract princ.iples including the contract 

defenses of fraud. duress, and unconscionabili1y. Sirripson, 373 S.C'. at 24, 644 S:F..2d at 6fiR. 

Under South Carolina law. unconscicHlabiliry is defined as "the absence of meaningful choice on 

the part of one party. due 10 one-sided contract provisions, together with terms thal an: so 

oppressive that no reasonable person would make ihem and no rair and honest person would 

acc.ept them:' Id. a1 25. 344 S,E,2d at 668. [f a contract provision is unconscionable. it may be 

in\l,diuakd or ilsapplication limited so ~ to prevent an unconscionable result. Id: 

The "Alterr" Residency AgreemenC isan adhesion contract. An adhesion contract is (lne 

[118t is on 8 standardized fom1, presented on a take-it-or-Ieave-it busis, und whose tcrms arc nol 

subject to input by the party with less bargaining power. Herron y'Senturv BMW, 387 S.c. 525. 

531-32, 693 S.E.2d 394. 397 (2010). Based on cases from other jurisdictions, tbe arbitration and 

limitation of liability provisions in the Agreemcnt Plaintiff signed is identical to the language in 

Alterra contracts used at facilities around the country. As the responsible party for a resident 

entering an assisted living facility. Plaintiff was in no position to aid jn drafting tht: Agrtemenl. 

The Agrecment was presentcd 011 a pre-printed form and Plaintiff\o\!as forc·ed to take-it-or-leave-

il i.e. sign the Agreement as printed or Ms. Brown would not be admitted to the {"acility, While 

adllesion contracts are nol per se uncon:;cionable arlJ linding U l:unlracl to be an adhesion 

contract is "mereJy the heginning. point or the [unconscionability] analysis", conrts look at 

adhesion contracts between consumers ,and commere.lal entities \vith "considerable skepticism:' 

4 

54 

l 
I' 

:1 

1 



Lackev v. <.irecn Tree Fin. Corp., 330 S.C 388, 3Y5, 49~ S.E.2d 89H. 902 eeL App. 1998): 

Simpson, 373 S.c. at 27.644 S.E.2d at 669. 

I Several factors bear on whether a party lacked a meaningful choice in assenting to a 
I 

contract. These faclors include (1) disparilY in bargaining power betw~n the parties (2) panies' 

relative sophistication (3) v,:hether the party seekrng 10 avoid the contract is a "substantial 

business concern- (4) whether there is an clement of surprise in the offcnding provision's 

inclusion: and (5) conspicuousness of the otTending provision. Herron, 387 S.c. at 532, 693 

S.E.2d a1398; Simpson, 373 S.C'. at 25. 644 S.E.2d at 669. Stated more broaclly. this prong oftht;: 

unconscionahility analysis speaks to the fundamental fairness or the bargaining proeess. 

Simpson. 373 S.c. at 25.644 S.E.2d at 669. In sum, this prong "depends upon all the facts and 

circumstances ofa parlicular c.:ast::,'· Holler v. nuller, 364 S.C. 256. 269. 612 S.E.2d 469. 476 eel. 

Apr· 200S ). 

This case involves n contmct between a consumer and commercial entity. Unequal 

bargaining pllwer is "inherent" in such cases. lierron. 387 S.c. at 533, 693 S.E.2d at 398. 

Plaintiff was in an especially vulnerable bargaining position as \15. Brown was in need of 

immediate care at the time th,e Agreement was signed. There was also a markcd disparity 

bet\,,"'een the sophis1ication of the parnes. Defendants include: a national health care corporation 

with extensive cxpcricnc.ein this 2.n~a and copious legal resources. Ms. Brown was a vulnerable. 

adult with diagnosed senile dementia, and needed iinmediate a<;sisted living placement. Plaintiff 

lacked Ihe business judgment to understand the full implications of an arbitration agreement 

including the practical and legal implications of altered discovery proceJur~s that essentially 

deny Plaintiff the opportunity to spcak \'iilh critical fact witnesses. Derendants In:lde no effort 10 

explain these procedures. In fact. Mrs. Sprott states that no one explained the urbitrn1ioll 

\ . 
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provision to her at all, only that she was told that she was signing documents necessary 10 have 

her mother admitted to Sterling House of Sumter. 

Tbe: third fac10r fordetermining whether there was an absence of meaningful choice, 

detennining·.whether Plaintiff wasa "substantial business concern," is not ddined in:.Herron or 

SimDson. In other cascs, a "substantial business concern" has been found where the parties 

. negotiated at arm's length, the plaintiff \\(as a sophisticated pany, and the plaintiff was .~ 
\ 

representeu by counsel Juring negotiations. Laidlaw EnVi.l. Serv., Inc. v. HoneV\.a,:ell. Inc .. 966 F. 

Supp. 140] (D,S.C. 1996): see also IJooters of America. Inc. Y. Philli'ps, 39 F. SllPP. 2d 58:? 

(D.S.c. 1998)(discussing "substantial business concern" with reference to "marked disparity in 

parties' bargaining power). Asdiseussed above, Plaintiff was at a significant disadvantage in 

bargaining power and was less sophisticated in legal matters than lJefendants. 

finally. the arbitration and limitation oj" liability provisions were not conspicuous within 

the Agreement The Agreemeru's "Arbitration and Limilation of Liability of Provision" secrion 

is located in sectiori five out of six and on pages 12-16 of a 3 I-page document. Except for two 

pbrascs_ the five-page section.is not bolded, underlined, or otherwise distinguished in font from 

the Agreement's other provisions. While 1he Agreement expressly lndicales in bold that disputes 

between tbe partics will not be decided by a jury. the discovery limltations1 and damage 

caps/exclusi()ns~ are not distinguished from the sllrronnding block of text in any way. Viewed as 

a whole, these factors indicale .Plaintiff faced a lack of meaningful choice when signing the 

Agret:ffit:nL 
., 

The Agreement also includes oppressh'ely one-sided terms. South 'Carolina courts have 

found contracts 10 be unconscionable where the contract included .Iimitations or prohibitions on 

I §V(A)(6)(c) on p. 13 
c §V(R)(?){lI)-(d) on p. [5-1 (, 
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statutory ~d punitive damage~, a lack of mutuality in thcrights of 1he parties. and terms aimed 

at curtailing claims rather than l1nding a more efficient or efficacious resolution of disputes. See 

Simpson, 373 S.C. at 29,644 S.E.2d at 670. Tht: arbitration and limitation of liability provisions 

L:ootain several patently unfair provisions. Punitive daiJ1ages, attorney's fees, and costs aj(:~ 

declared non-recoverable and none.conomic damages arc limited to $250.000. None of these 

terms apply 10 a traditional negligence claim by a nursing home orassisled living resident. There 

is simply no benefit to Plaintiff in accepting these lerms:' As such, the arbitration and limitation . -

of liability provisions are so oppressi"c that a reasonable person would not make them and a fair 

person would not accept them. 

The Agreement's terms also demonstrate a lack of mutuality of rig.hts and obligalions. 

For exampk. Defendants arc. pe.rnlittc.d tiny more days tban PJaintifT to designate expert 

witnesses. Also. while nearly all claims between (he parties [lre subjected to arbitration, 

Defendants do carve out im exception for "any action for eviction:' These are 1wo instances 

where Defendants. drdlkr of an adhesion contract with grossly superior bargaining po\ver, have 

givcnthemseJves fights 1hat Plaintiff does not enjoy. Finally, the Agreement's discovery 

limitation evinces intent to thwart Plainti ffs search for the truth. By barring non-expert witness 

depositions. Defendants prevent Plaintiff from S"peaking with Defendants' employees. the mo!:>1 

. critical ["act witnesses in a nursing home negligence. casco 

: Section Jive, subsection C of the !l.greemenl purports to articulate the "Benefits of Arbitration and Limitation of 
Liability Proyisions.'· The supposed bcnclits include (I) time and money s<lvings in resolving disputes (2) ensuring 
Ihe viability of nursing home.s (:l) lower monetar:' rat~.'\ for nursing care. As with all other of the Agreement's 
provisions. Plaimiff had no pan in drafting this subst:ction. Instt:ad, Plaintiff was presenled with a preprinted 
adhesion conlract and asked to sign. Thus: the assenion that aibirration and damage recovel)' limitations benefit 
PlaintilT depends on Defendanls' ability to ;!scertain and articulate what will benefil Plaintiff wilhout consultin::; 
PlaintifT on the matter. Additionally. the lower rates fOT nursing care ciled as a benefit is tittle sol<lcc to a resident 
who is injmed or killt.d hy f)efcndant~' n:=:gligcncc and, because of (he Agree.menl's discovery and damage 
lirnitations;lefi wi~hout re;;llurL·.e lu rully invt!sligalt: and re.cove.r Cor their loss. 
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In the' past, South Carolina courts have approach~d the unconscionability issut! by 

looking to decisions in other slates interpreling similar contracts, See Simpson. 373 S,c. at 26, 

644 S.E,2d at' 669 (citing several Ohio cases with similar arbitration clauses), There 'are multiple 

cases from other, jurisdictions that havt! found" this exact Allerra conlract's arbitralion arld 

,limitation of liability provisions uncon:scionable. While the precise test for unconscionability 

varies from state tnstate, thc~c opinions demonstrate that the AltelTa Residency A.greernent:s 

tenns are one-sided and oppressive. In Ostroffv. Alterr3 Healthcare Com., 433 F:' Supp.' 2d 538, 

544 (E,D. Pa. 2006), lhfi' Jislrict court found the Agreement uIlconscionable based on the grossly 

unfair terms, The Ostrotl· court interpreted thc CXilel same contract PIa inti ff si gne.d in this case, a 

31-page contract entitled "Altcrru Residency Agreement"' with an arbitration provision in section 

five, 

Discussing the t~lct \~'itn~ss deposition ban. the court tirst no1cd "that a discovery 

, . 
restriction in an arbitration agreement does not render the agreement unconscionabk unless the 

restriction denies,the plaintifT "3 fair opponunity to prcscilt their claims." llL at 545 (qu(;ting 

Gilmer v. In1erstate/Jo]mson Lane COrp., 500 u.s. 20. 3 I (I 9S11 )), The deposilionban denied the 

plaintiff a fair opportunity hccauseil denied access to two of the most vital SOurces '6J' 

infom1ation. AltelTa employees and the nursing home's other residents; While the plainlirfs 

~lll)mey may have been able to convince some of tlie residents to speak voluntarily, the ban took 

<lway any means of compelling their testimony. As for Altern employees, the plaintiffs lawyer 

was prevenled from speaking with them by legal ethics rules. Ostrorf. 433 F. Supp. 2d at 545: 

set! also RuJt: 4.2, RPC, Ruh: 407, SCACR ('~a lawyer shall not c0f111minicate about the subject of 

the representation with a person the lavvyer knows to he represented, hy another' la'W)'er in the 

, 
matler unless the Iav.')'e,r has ,the consent of,the other lawyer"). The d'eposition ban put the 
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plaimiff at a sizahle disadvantage in the arbiLmtion because {be p!ainlilT will have "only limiled 

infonnation as to how the ac.cident in question occurred." OstroiT. 433 F. Supp. 2d at 545. 

Thc Ostroff court also pointed to the lack of mutuality cyident from 1he arbi1ration 

agreement. This provision subjects every claim bet\vecn Alterra and th~ resident to arbitration 

except for "any action [or eviction." This provision demonstrated that Alterra "crafted an 

arhitratiol1 procedure !hat iavored it over residents." 433 F. Supp. 2d at 547. The lac.k of 

mutuality combined with 1he grossly unfair discovery restric1ion· rendered 1he contract 

I unconscionable. ~ 
1... 

I· 
Earlier this year, a ~ew Jersey appella1e court found 1be Alterra Residency Agreement's 

arbitration and limitation of liability provisions lo he unconscionable. Est.ate or Rusz.ala v. 

Brookdale Livin1! Communities. lnc., 1 A.3d 806 (N.J. Super. Ct. App. Div. 2010). The Ruszala 

court calk:J tbe fact \ .... ,itm:ss ul:!pt>sition ban "palpably egregious" anu "clearly intended to thwart 

plaintiffs ability to prosccllk a casc" against tbc nursing home. I A.3d at iQ). Also. the 

noneconomic damages cap Iwd thl;! "insidious effect of pennitting nursing borne operators to 

budget potential liabililY as a mere cost of doing business" and prevented plaintiffs from full 

! recovery lor their I?sses. l!i Additionally. by prohibiting punitive damage.s. the c.Ol1tract took 

\ 
away the rublie vindication and deterrent benefit justifying punitive damages as a measure 01 

judicial relief. Ruszala, 1 A.3d al 821-22. As a whole, the contract "fonn[edl an unconscionable 

wall of protection for nursing home operators seeking to escape the full measure (If 

accountability for tortious conduct that imperils a discrete group of vulnerable consumers." [d. at 

822. Based 07i the preceding Soutb Carolina authority and persuasive authority from other states, 

the Agreement's arbitration and limitation of liability provisions are unconscionable and invaliu. 
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3. The Agreement's arbitration and limitation of liability provisions are void as 
against South Carolina public policy. 

South Carolina courts will not cnfnrcc a contract v,hosc tCIT11S are illegal or contrary ,10 

South Carolina public policy. Carolina Care Plan v. United HealthCare Serv .. Inc. 361 S.C. 544; 

556606 S.E.2d 752.758 (2004), In other words. a court will nol "lend its assistance" to carry out 

the terms o(a contract that vi~lates public policY.,Ward v. West Oil Co., Inc.~ 387S.C. 268, 274, 

692 S.E.2d SUi, 519 (2010). A state's puhlic policy can be "uncertain and fluctuating; varying 

\vith the changing economic needs, social customs, and moral aspirations of a people." Grant v. 

. . 
Butt. 198 S.C. 298. 17 S.E.2d 689, 693 (1941). South Carolina public policy is ;'derived or 

derivable by clear implication from the estahlished law (If the state as found in its Constitution, 

statutes'. an(judiciaJ decisions:' ld. 

South Carolina law establishes 3 clear public policy favoring: preservation or "the 'dignity 

and personal integrity of residents of long-tc.ml care facilities." S.c. 'Code Ann. ~ 44-81-20. ill 

furtherance oflhis policy_ South Carolina has a "Bill of Rights for Residents of Long-Term ('£Ire 

facilities ... · S.c. Codc Ann. ~ 44-81-40. South Carolina law relating to long-tenn care facility 

residents is based on the premise that "felvery vulnerable adult is entitled to liv(; in safdy and in 

. .' 
health." S.c. Cod~ Ann. § 44-35-51 O( I). When there is illl unexpected negative result involving a 

resident in a long term care facility. including assisted living facilities and nursing homes. South 

Carolina polit:y provides Cor a full invesli'galion of the incident. l11e investigative process is 

importanl in ascertaining the negative result's cause, discovering methods for preventing the 

. -
result in the future, and "identifying gaps in sen'ices to vulnerabk adults and families." S.c. 

Cuu..: Ann. § 43-35-510(6). Suuth Carulina's "Omnibus Adult Protection ACl" establishes an 

injury investigative system for long term care facilities whose goals include identifying a failure 

"to exercise reasonable care in hiring, training. or supervising facility personnel or in staffing or . 
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operating a facility and this failure resultS in th~ commission of abuse, ne.glcct exploitation. or 

any other crime against a vulnerable adult in a facility." S.c. Code Ann. § 43-35-80. 

The Agreement' 5 arbitral ion and I imitation ofli~bility provisions are tolally incompatible 

with this public policy. As discussed above .. the Agreement's discovery .restriction acts as an 

information shielding device preventing nurslJ1ghomt: residents and their' t:1milies from 

obtaining the tnlth about the cause nf the resident's injury. Additionally, with civil claims agairist 

Defendants severely weakened by the discovery restriction. one of the mechanisms for ensuring 

the quality of long lernl residential can: is n:muved. South Carolina's express policy of ensuring 

residents' safety and. investigating instances of injuries in long term care is .thwarted hy the 

Agreement's arbitration provision. Additionally. by limiting noneconomic damages and barring 

punitive damages. the Agreement severely decreases Defendants' Jinancial exposure. Preventlng 

a plaintiff from re.cova the full amount of his/her actual damages and harring recovery of 

punitive damages is incongruent with stille policy that espouses investigation of nursing home 

incidents to ""identifyl] gaps in services" and prevent future negative results. Punitive damuges 

are designed as "a warning and an example to deter the vVTongdoe.r and others from committing 

like offenses in the future." Gamble v. Stevenson. 305 S.c. 104. 110.406 S.E.2d 350.354 

(1991). lr the Agreement's arbitration 3nd limitation of liability provisions are enforced as 

'''''ritten. these polic.ies will nul be st:rvl!d. 

4. The invalid portions of. the Agreement's arbitration and limitation of liability 
provisions are so pervasive that the provisions should be invalidated in full. 

Soulh Carolina Jaw generally favors arbitration of disputes. Gi-an! v. Magnolia Y1anor-

Greenwood. Inc., 383 S.C. 125, fin s.r·~.2d 435 (2009). However, severability is not always 

proper for an unconscionable provision in an arbitration clause. Simpson, 373 S.c. at J4, 673 

S.E.2d at 673. The parties' intent is the primary factor in detennining \.vhether the offending 
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provision is severable. Beach Co. v. Twillman. Ltd .. 351 S.c. 56, 64, 566 S.E.2d 863. 867 (0. 

App. 2002). If the offending ·provision "pervades the arbitration agreement such that only a 

disintegrated fragment'would remaili after .hacking away' the unenforceClblc parts." then 

severance looks more like rewriting the contract than effectuating the parties' intent. SimDson, 

373 S.~. at34, 673 S.E.2d at 673 (quoting Booker v. Robert Half [m'l Inc'.: 413 F.3d 77.84-85 

(D.C. ('ir. 2005)); sc,:'e also Alexander v. A.nthonv Tntem., J.P, 341 F.3d 256,27] (3rd Cir. 

200J)(concluding court "canno1 give effecT to an agreement tD arbilrate. afflicted by so much 

fundamental and pervasive' unfairness"): Recognizing South Carolina's policy favoring 

arbitration. the Simp[)911 court refused to sever an arbiiration agreement's offending provisions 

and instead invalidated U1e entire agreement bec.allse it contained multiple. unconscionable 

provisions that denied statutory rights and vjDlaled established public polic.y. 373 S,c. at 35, 644 

S.E.2d ai 674 n. 9. 

The' previous sections of this ·memo discuss se\'eraJ items within the. Agreement's 

arbitralion and limitation of liahility provisi()n~ th'at arc unconscionable and inconsistcnt with 

South Carolina public policy. The Agreement contains 11l11ltip[e se\lerability provisions but 

Simpson shows tbat severability clauses are ineffective if ullconscionable provisions permeate 

the overall arbitralion provision This' CElse is similar to Simpson and the court should reftlse to 

enforce the' entire arbitration provision rather than attempting to 'excise the multiple 

unconscionable items within the provi);ion. Lih Simpsun, the arbilratiqn provision contains 

multiple unconscionable items' including the cjlscovery restriction and damages cap: Lik~' 

Simpson, the Agreement's unconscionable provisions are inconsistent with the state's clear 

public policy rdated (0 nursing home care. Thert.!fore, the arbitration clause should hI! 

invalidated in full. 
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COl\CLCSION 

Based on the foregoing discussion, Plainriffrequcsts that the court deny Defendants' 

Motion to Dismiss and Compel ArbitrGltlon, 

Rock jjjJl. South CMolina 
FehruaT), ':;5,2011 

. Respectfully submitted. 

\ ..'. - . 
\ ;·~nlLfl-~?! l j L<tU L d 

Lara PelliJs H<!rrill. Esquirt: 
MC.'GOW:a...\l, HOOD & rELDER. LLC 
1539 Health Care Drive 
Rock Hill, South Carolina 29732 
Telepbone: (803) 3n-7800 
Facsimile: (803) 328-5656 
Lharrill@mr.:gowanhood.c:om 
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STATE OF SOUTH CAROLlNA 

C01.JNTY OF Sl.JMTER 

Dianne B. Sprott as Conservator and 
Attorney in Fact for Gladys Hanna Brown, 

Plaintiffs, 

Y. 

Brookdale Seruor Living, Inc.; FEBC-l\LT 
Investors, LLC; FEBC-ALT Holdings, Inc.; 
and Brookdale Senior Living Communities, 
Inc. d/b!a Sterling House of Sumter, , 

Defendants. 

IN THE COURT OF COMMON PLEAS 

MEMORANDUM'IN SUPPORT OF 
DEFENDANTS' MOTION 

TO DISMISS AND TO 
COMPEL ARBITRATION,OR 

ALTERNATIVELY, TO STAY THE 
ACTION PENDING ARBITRATION 

CA. No. 2010-CP-43-1495 

Defendants, Brookdale Senior Living Inc., FEBC-ALT lnvestors, LLC, FEBC-ALT 

Holdings, Inc., Brookdale Senior Living Communities, Inc. d/b/a Sterling House of Sumter 

{"Defendants" or Brookdale"), have made a Motion to Dismiss and Compel Arbitration, or 

Alternatively, to Stay the Action Pending Arbitration in this case and this Memorandum is 

submitted in support of that Motion. 

FACTS 

Gladys Hanna Brown ("Brown") was admitted to SLeriing House of SumLer ("Sterling, 

House") on July 1 0, 2006 and resided there until May 29: 2009. ~AJterT3 Healthcare Corporation 

("Alterra") is a Delaware corporation, which became .a wholly owed subsidiaJ)' of FEBC-ALT 

Holdings, Inc., which is a wholly owned subsidiary of FE,BC-ALT Investors, LLC, which is a 

wholly owed subsidiary of Brookdale Senior Living inc. on September 30, 2005. See Amended 

Affidavit of Tiinothy J. Cesar, Exh, I to Defendants' Memorandum ("Cesar Am. Aff."), at ~'13. 

G. Alterra was the lessee, manager, and license holder uf Sterling House when Brown was 
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admitted to Sterling House. [d. at ~~ 3, 4. Alterra formally changed its name to Brookdale 

Senior Living Communities, [nco on February 17, 2009. !d. at ~ 3. 

Upon admission to Sterling House, Brown and Plaintiff in this action, Diane B. Sprott 

("Sprott'), entered into a residency agreement ("the Agreement") with Alterra. I See Att. A to 

Cesar /un. Aff. The tirst page of the Agreement provides, in ail capital letters and underlined, 

that it is subject to arbitration. Jd. at 9040001. Section V. oftlle Agreement is titled "Arbitration 

and Limitation of Liability Provision" and provides "[a]ny and all claims or controversies arising 

out of or in any way relating to [the residency agreement] or the Resident's stay ... shall be 

submitted to binding arbitration, as provided below, and shall not be filed in a court of law." Jd. 

at 9040012. The claims covered by the Agreement include clairrls for "statutory, compensatory 

or punitive damages and whether sounding in breach of contract, tort or breach of statutory 

duties, irrespective of the basis for the duty or the legal theories upon which the claim is 

asserted." ld. 

On July 15, 20] 0, Sprott, as Conservaior and Attorney in Fact for Brown, filed an action 

againsl Defendants alleging, among other things, that Defendants were negligent in the care and 

treatment of Brown. Sprott did not submit her claims to arbitration as required by the Agreement 

for claims arising OUI of or any way connected to Brown's residency at Sterling House. Because 

the Agreement governs all claims asserted by Sprott in this action, Defendants filed the Motion 

seeking to compel arbitration of Sprott's claims. 

1 Alterra was {he lessee, manager, and lieense holder of Sterling House when Brown was 
aumiHed to Sterling House. Therefore, the Residency Agreement is belween Brown, Sprott and 
Alterra. As explained above, Alterra formerly changed its narne to Brookdale Senior Living 
Communities, fnc. in Febr.lary 2009, a defendant in this action. Therefore, we wil[ refer to the 
Agreement as entered into between Brown, Sprott, and BrookdaJe. 
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ARGUMENT 

A. Sprott is bound to arbitrate the dispute under, the Agreement and this Court sbould 
enforce her obligation to do so. 

1. There is a longstanding ph~losophy in South Carolina of liberaHy ravori,ng 
arbitration. ' 

The South Carolina Supreme Court has followed the lead of the United States Supreme 

Court and Congress in 'adopting th~ philosophy that arbitration provisions should be liberally 

construed, Since ihe decision of the DistrIct of South Carolina in 1968, Corbin v. Washington 

Fire & Marine Ins. Co., 278 F. Supp. 393, 396 .. 97 (D.S.C. 1968), South Carolina courts have 

stated that arbitration of controversies is favored by the law. While South Carolina courts were, 

at firs~.hesitant to_embrace all the implications of such a liberal policy toward arbitration - ego, 

admitting that South Carolina law is preempted by the Federal Arbitration Act - the South 

Carolina Supreme Court has now embraced the following concept: 

Begjnning in the mid-1980's, the United States Supreme Court, 
interpreting the FAA, essentially "federalized" the law of 
arbitration by expanding (he reach of the FAJo... (0 the full breadth of 
the Commerce Clause. The federal policy favoring arb'itration, as 
exprcsscd in the FAA, is now binding even in state courts and 
supersedes inconsistent state law and statutes which invalidate 
arbitration agreements. The basic purpose of the FAA is to 
overcome sl::lte courts' refusal to enforce arbitration agreements. 

Zahinski v. Bright Acres Assocs., 553 S.E.2d 11 0, 115'(S,C. 2001) (internal citations omitled).· 

Since Episcopal Housing Corp. v. Federal Ins. Co., 239 S.E.2d 647, 649-50 (S.C. 1977), 

the South Carolina Supreme Court has, in increasingly stronger language, embraced the role 

arbitration plays in our jurisprudence and has erased any hesitation ,that may have previously 

existed regarding the arbitration of all types of claims. Beginning in 1993 with Osteen \{. T.E. 

CuLtino Construction Co., 434 S.E.2d 281 (S.C. 1993). South Carolina courts have gone to great 

lengths to ensure that the intent of the parties to arbitrate, as evidenced by their agr::ement, is 
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upheld. See Munoz v. Green Tree Financial Corp., 542 S.E.2d 360, 364 (S.c. 1001) ("[\V]e are 

guided by the same liberal policy favoring arbitration."); Zabinski, 553 S.E.2d at H6 ("While the 

parties may agree to enforce arbitration agreerne:1ts under state rules rather than FAA mles, the 

FAA will preempt any state law that completely invalidates the parties' agreement to arbitrate."); 

Green Tree Financial Corp. v. Randolph, 531 U.S. 79, 89-90 (2000) ("We have ... rejected 

generalized attacks on arbitration that rests on 'suspicion of arbitration as a method of weakening 

the protections afforded in the substantive law of would-be complainants. ''') (internal citations 

omitted). 

The South Carolina Court of .~ppeals summarized the strong legal and policy bias in 

favor of arbitration in Vestry & Church Wardens of Church of Holy Cross Y. Orkin 

EXlermina!ing Co., 588 S.E.2d 136, 138 (S.C. Ct. App. 2003) as follows: 

In South Carolina, the test for determining whether a particular 
issue is subject to arbitration is articulated in Zabinski v. Bright 
Acres Assocs .. 346 S.c. 580,553 S.E.2d 11 a (2001). "The policy 
of the United States and South Carolina is to favor arbitration of 
disputes." Jd. at 596, 553 S.E.,2d at 118. "Arbitration rests on the 
agreement cif the parties, and the range of issues that can be 
arbitrated is restrictc:i:l by the tenus of the agreement." ld: at 596-
97.553 S.E.2d at 118. "Arbitration is a mattcr of contract, and a 
party cannot be required to submit to arbitration any dispute which 
he has not agreed 10 submit" rd. at 59i, 553 S.E.2d 118. To 
decide whelher an arbilralion i:!greement covers a particular 
dispute, the court. must detem1ine whether the factual allegations 
underlying the claim fall within the scope of the agreement, 
irrespective of the label given to the cause of action. Td. When 
interpreting arbitration agreements within the scope of the FAA, 
DUE REGARD MUST be given to the federal policy in favor of 
arbitri:!tion, and any ambiguity in the scope of the arbitration clause 
must be 'resolved in favor of arbitration. Stokes, 351 S.C. at 612, 
571 S.E.2d at 714. "Unless the court can say with positive 
assurance that the arbitration clause is not susceptible to an 
interpretation th;l.1 covers. the dispute, arbitration should be 
ordered." Zabinski, 346 S.C. at 597, 553 S.E.2d at 118. See also 
Towles v. United HealthCare Corp., 338 S.c. 29, 41-42, 524 
S.E.2d 839, 846 (Ct. App. 1999) (staling a motion to compeJ 
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arbitration should be denied only where the arbitration clause is not 
susceptible of any interpretation and would cover the asserted 
claim). 

Further, South Carolina courts have consistently upheld the parties' intent to arbiLrd.le 

claims under the Federal • .<\.rbitration Act even if their agreements fail to conform 10 the rigid 

requirements of the South Caroli~a Uniform Arbitration Act. See, e,g., Episcopal Housing Corp. 

v. FederaL Ins: Co., 239 S.E.2d 647 (S.t. 1977), Soil Remedialion Co. v. Nu~Way Environmental, 

Inc., 476 S.E.2d 149, 151 (S.c. 1996), and Munoz, 542 S.K2d at 364, The South Carolina Court 

of Appeals has held that "[b Joth federal and state policy favor arbitrating disputes." Towles v, 
i, 

. . 
United J!eaLthcare Corp., 524 S'.E,2d 839, 842 (S.c. Ct App. 1999). The Towles court further 

stated that "[tJhis. preference for arbitration has manifested itself in legislation and judicial 

decisions supporting expeditious appeal of decisions denying an application to compel 

arbitration." ld. The above authority is proctof the longstanding philosophy in South Carolina 

of liberally favoring arbitration whcn thcre is clear ev~dence of the intent to ar.bitrate. 

2. The Agreement between the parties clearly reflects their intent to arbitrate. 

This court should enforce the clear intent of the. paities to' ~rbitrate the'ir ~,ispute. As 

stated above, the Agreement provides that "[a]ny and a!l claims or controversies arising out of or 

in any way relating to [Brown's residency] ... shall be submitted to binding arbitration, .. and 

shall not be fi led in a court of law. The parties to that Agreement further nnderstand that a 

jury will not decide their c,nse." See An. A to Cesar Am. Affat 9040012 (emphasis in 

original). This provision is contained within Section V., subsection A.. "ARBITRATION 

PROVISION," Immediately following this' subsection, 'Sprott initialed that ~he read and 

understood the provisions contai..'1ed within Section V., subsection A. /d, at 9040015. In fact, 

Sprott initialed by the st~}eme!11 "Please inilial as having read and understood the provisions or 
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section V." after each subse.ct~on within Section V. ARBITRATION AND LIMITATION OF 

LIABILTY PROVISION, a total of three times. Jd. at 9040015-16. Further, it should be noted 

that Sprott initialed immediately after thi.s statement: "The parties fo tbis Agreement further 

understand that a jury will not decide their case." Jd. at 9040016 (emphasis in original). This 

Was the second time this statement ~as contained within Section Y. in bold type and the second 

time Sprott initialed that she understood it. Additionally, both Sprott and Brown signed at the 

end of the Agreement indicating that it was their intention to enter into this legally binding 

contract. Jd.at 9040031. Finally, neither Sprott nor Brown indicated on the Agreement that they 

did n01 agree to arbitrate any claims that may thereafter arise. Jd. at 904000 1-31. 

It is clear that the intent of the Agreemcnt is to resolve allegations of negligence and 

pt!rsonal inj ury through arbitration. Further, it. is the clear inlcnt of Sprott and, Brown to enter 

into this Agreement with Brookdale. As a result, Sprott's claims in this case are governed by the 

Agreement and this Court should enforce such unambiguous intcntof the Agreement. See Lade 

v. Lack.e, 608 S.E.2d 147, 151 (S.C: Ct. App. 2005) (citing references omitted) (stating that 

where an agreement is ciear and capable of legal interpretation, the Court's only [unction is to 

interpret its lawful meaning). 

Further, South Carolina law is. clear that a person that enters into a eontacthas a duty to 

rcad ihe contract Maw v. McAlister, 166 S.E.2d 203,205 (S.C. 1969). If a person 'is capable of 

reading and understanding, that person is bound by the terms of the coniract even if that person 

failed to read il. Sims v. Tyler, 281 S.E.2d 229, 230 (S.c. 1981). Our Courts do no! treat 

agreements to arbitrate differently and have held that a plaintiffs failure to read an arbitration 

provision does not render it unconscionable. Munoz v. Green Tree Financial Corp., 542 S.E.2d 

360, 365 (S.c. 2001). Therefore, even if Sprott or Brov,'Il now assert that they did understand 
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that by signing the Agreement they were giving up their rights to a jury trial, that fact does not 

render the Agreement unenforceable in the face of their clear intent to arbitrate. 

Finally, the Agreement is anything but unconscionable. The ARBITRATION AND 

LIMITATION OF LIABILITY PROV1SJON Section is five page~ out of the 21 page agreement; 

clearly not hidden,within the Agreement Further, on the front page of the Agreement there is 

notice to the parties, in all caps and underlined, that the Agreement is subject tb Arbitration. 

Again, conspicuous notice. Additionally, as stated above, the statement that the palties 

understand that any claims would not go to a jury is stated twice and in bold letters. Finally, the 

agreement, also in bold type, recommends and encourages the parties to discuss the Agreement 

whh a,i1 attorney. In fact, Sprott initialed that she had been encouraged by Brookdale to consult 

wjlh an attorney on three separate occasions in the document.. This arbitration provision is far 

from unconscionable. 

3. Sprott must he estoppeq from denying theenfor~eahility of the Agree~ent. 
.. , 

As stated above, the arbitration provision is contained within the Residency Agreement, 

which govems .the relationship between Sprott, Brown, and Brookdale' with respect to the 

services and accommodations provided to Bro"''nby Brookdale, payment for tbose services and 

accommodations. as well as certain responsibilities and representations of and to the parties. See 

Att. A to Cesar.Am. Aff. at 9040001-31. Sprott's claims against Defendarits in this action are for 

negligence, corporate negligence, and gross negligence related to alleged improper care and 

treatment of Brown at Sterling House. Therefore, Sprott's claims are based upon the terms and 

conditions of the Agreement as they relate to services, or the alleged lack thereof, provided to 

Brown by Brookdale as well as BrookdaJe's' responsibilities and representations made to Brown. 
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The Fourth Circuit has stated that "no party suing on a contract should be able to enforce 

certain contract provisions while simultaneously attempting [0 avoid the terms of an arbitra~ion 

provjsio~ therein." United States v. Bankers Ins, Co., 245 F.3d 315, 323 (4th Cir. 2001). Since· 

.. Plaintiff is relying on the relationslllp between her. Brown, and Defendants, which is governed 

by the Agreemen1, to bring her claims in this aClion, she should be equitably estopped from 

asserring that the arbhration provision contained within th~ Agreement is not enforceable. 

B. The· Agreement involves interstate commerce, therefore, the Federal Arbitration 
Aet preempts state law to the extent that state law raises exception to compelling 
arbitration. . . 

Even if the Agreement is not valid under the South Carolina Uniform Arbitration Act, 

S.C. Coue Ann. §15-48-1O, et seq., it is still valid under the Federal Arbitralion Act. As stated in 

Zabinski v. Bright Acres ASSOQ·., "[a]lthough [a] arbitration provision does 1")ot meet the t~chnical 

requirements of section lS-48-IO(a), the inquiry does not end there." 553 S.E.2d tlO, J 15 (S.c. 

2001). Therefore, this Court must consider the applicability of the: Federal Arbitration Act. 

Under South Carolina law, if the contract involves interstate commerce, the Federal Arbitration 

Act preempts South Carolina law to the extent that the latter invalidates the arbitrability of [he 

claims. See id. at 115-16. South Carolina case law has recognized the enforceahility of 

arbitration agreements under the Federal Arbitration Acl. Munoz v. Green Tree Financial Corp .• 

542 S.E.2d 360, 363-64 (S.C. 2001) (finding an arbitration agreement that provided it should be 

governed by the FAA was enforceable in accordance with its tenns). 

The Federal Arbitration Act provides that "[a) written provision in any ... contract 

evidencing n trnnsaction involving commerce to settle by arbitration a controversy thereafter 

arising out of such contract ... shall be valid. irrevocable, and enforceable. save upon such 

grounds as exist at law or in equity for the revocation of any contrac!''' 9 U.S.C. §2 (2003). For 
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the last twenty years, federal courts 'have "essentially (federalized~ the law of arbitration by 

expanding the reach of the FAA to the full breadth of the Commerce Clause." Zabinski, 553 

S.E.2d at 115. "Thc basic purpose of the FAA is to overcome state courts' refusal to enforce 

, , - . 
arbitration agreements." Jd. (citing Allied-Bruce Termil1Z~' Co. v. Dobson, 513 U.S. 265 (1995)) 

(emphasis auued). 

South Carolina cou~s have 'unanimously and consist~ntly stated' that even if the contract 

does not comply with the requirements set forth in the South Carolina Uniform Arbitration A~t. 
. . '. 

the uispute may nonetheless be subject to arbitration under the Federal Arbitration Act if the 

contract involves interstate commerce. For example, in Munoz v. Green Tree Fimmcial Corp., 
- - . 

the South Carolina,Supreme Court held that 'an arbitration provision that did not comply with the 

notice requirements under the South Carolina Arbitration Act was neveI1heless valid and binding 

because it involved interstate ~ommerce and thus, was subject to the Federal Arbitration Act. 

542 S.E.2d at 363-64. Further, in a footnote, the Munoz court expressed its view that evcn if the 

parties agreed that the slate Arbitration Act would appiy, the failure of the arbitration provisions 

of the contract to striCtly adhere to the state ~equirements would not prohibit the court from 

finding the arbitration provisions nonetheless enforceable under the Federal Arbitration Act, 

especially if the only alternative is' not abiding by the parties' clear 'intent 'to arbitrate their 

claims. kl. at n.2. 

1. The Agreement to provide services toBrown involves interstate commerCE. 

The South Carolina Supreme Court ·n.:c:ugnized that the United Stales Supreme CouI1has 

intcrpreted "involving commerce" broadly and expansively. 7.abinski v. Bright Acres Assocs, 

553 S.E.2d -110, ] 15 (S.c. 2001). OUT courts abide by "Congress' intent to exercise its 

commerce power in full." !d. (citingAl1ied Bruce Terrninix Co., 513 U.S. at 274). To cldermine 
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whether a transaction "involves commerce," this court must examme the Agreement, the 

complaint, and the surrounding facts. Zabinski, 553 S.E.2d at l17. 

The Agreement involves interstate commerce. First. during Bro\lm's residency at 

Sterling House, employees [) attended conferences and . [raining sessions outside the state of 

South Carolina, 2) were paid out of Wi$consin, and J) communicated with existing and 

prospective residents andlor their families who were living outside the state of South Carolina. 

See Cesar .A.m. Aff. at ~~ 9-11; Towles v. United Healthcare Corp., 524 S.E.2d 839,843 (S.c. 

Ct. App. 1999) (holding that attending out-of-state conferences, participating in telephone 

conferences with corporate stafLin a different state, and reviewing proposals from out-of-state 

medical and ancillary service providers constitutes sufficient evidence of interstate commerce). 

Second, during Brown' residency at Sterling House, it accepted residents from outside the state 

of South Carolina. See Cesar Am. Aff. at ~ 12. 

Third, Sterling House used a variety of goods and services in connection with the care 

and treatment of Brown during her residency, which WEre purchased and shipped from states 

other than South Carolina. See Cesar Am. Aff. at ,~ 14-15. These purchases of goods and 

services through interstafe commerce meet the requirements [or application of the Federal 

Arbitration Act. Soil Remediation Co. v. Nu-Way Environmental, Inc., 476 S.E.2d 149, 152-53 

(S.c. 1996) (finding the interstate commerce requirement met because the contmct involved 

transport of materials out of state); Zabinski v. Bright Acres Assocs., 553 S.E.2t1 110, 118 (S.c. 

2001) (finding interstate commerce in a partnership developed property hecause the partnership 

used "out-or-stale materials, conlr.:!l:tors, a.'ld investors"); Munoz, 542 S .E.2d at 364 (finding 

interstate commerce in an installment contract case where the builder was domicilet1 in South 

Carolina but assigned rights to a Delaware Creditor, agreement was prepared in Minnesota, and 

\-
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proceeds were disbursed /Tom Minnesota); Episcopal Hous. Corp. v. Fed. ins. Co., 239 S.E:2d 

647, 650-51 (S.C. 1977) (hotding construction contract involved interstatecommcrcc where 

materials, equipme'nt, and supp~iers were produced and manufactured out-of-state); Circle S. 

Enterprises Inc. v. Stanley Smith & Sons, 343 S.E.2d 45, 47 (S.C; CL App. 1986) -(finding 

construction contract involved interstate conunerce where equipment, materials,' 'and 

subcontractors were furnished from out-of-state). The above discussion is evidence that the 

Agreement invq]vcs interstate commerce and, therefore, the Federal Arbitration Act is applicable 

in this matter. 

2. The Federal Arbitration Act preempts limitations 0[1 the types of claims 
which may be subject to arbitration. 

The United -States Suprcme Court ,haS rejected state acts that limit thai app'Ecability of 

arbitration claims. See Southland Corp. v. Keating, 465 U.S. 1, 15-'16 (1984). Southland Corp. 

provides that any state limitation on the types of claims that mayor may no! be subject to 

arbitration is preempted by (and invalidated by) the Federal Arbitration Act and its policy of 

favoring arbitration of all claims, Id. (holding invalid a California statute which sought to limit 

the arhitrability of certain types of claims). 

The Fourth Circuit has also adopted the notion that state la\vs cannot "immunize" certain 

types of claims from arbitration. For example, in Saturn Distribution Corp. Y. Williams, 905 

F.2d 719, 722 (4th Cir. 1990) the court rejected an attempt by the Virginia legislature to prohibit 

the arbitration of claims between automohile dealers and automobile manufacturers. The court 

stated that such a statute conflicts with the Federal Arbitration Act and is further preemptcdby 

the Supremacy Clailse. Id. Other federal courts have upheld jurisdiction under the Federal 

Arbitration Act despite arguments that the applicable state law does not favor arbitration of 

personal injury claims. See lvJiller v. PublicSrorage Management, Inc. , 121 F.3d 216 (5th Cir. 

II' 
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1997); OPE illlern. LP v. Chef Morrison Conlructors Inc., 258 F.3d 443 (5th Cir. 2001). As the 

United States Supreme Court and Fourth Circuit have held, a state may not quaJify those types of 

claims which mayor may not be arb}tratable. Tnerefore, any argument that the above captioned 

case is "different" because it involves claims for personal injuries is of no merit as that argument 

has becn rejected by numerous courts. South Carolina courts have suggested that it would be 

against the general pollcy favoring arbitration provisions to inquire into the fairness of 

compelling the parties to arbitrate. See Swenior v. SH)emOr, 520 S.E.2d 330, 336 (S.c. Ct. App. 

J 999) ("an inquiry into the substantive fairness of an [arbitration 1 agreem!:!nt, however, would be 

inconsistent with the Arbitration Act"). 

Therefore, to the extent that Plaintiff makes an argument that this Court cannot compel 

arbitration under South Carolina' Jaw, the FAA applies as the Agreement involves interstate 

commerce and this Court should compel arbitration pursuant to it. 

CONCLUSION 

For the reasons set forth above, this Couri should grant the Defendants' Motion and 

should dismiss this case and compel arbitrn(ion between the Plaintiff and Defendants. 

Greenville, SC 
March 2, 2011 

Respectfully submitted, 

'-1f7~a.~ 
Luanne Lambe ungc (S.c. Bar,# 65389) 
Mary A. Giorgi (S.c. Bar it'.74823) 
Gallivan, White & Boyd, P.A. 
55 Beattie Place, Suite 1200 
P. O. Box 10589 
Gr.eenville, SC 29603 
Phone: (864) 271-9580 
Fax: (864) 271-7502 

Attorneys for Defendants 
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State of South Carolin~ 

County of Sumter 

Dianne B. SproL~ as Conserv3.tor. 
and Attorney in fact for G:adys Han~a Brown, 
plaintiffs 

VS. Motions Hearing 
2010-CP-43-01495 

Brookdal.f: Senier Living, Inc. et.al., 
Defendants 

B~fORE THE HONORABL& W. Jeffrey Young, Jud~e. 

A P PEA R A K res: 

Ms. Lara Pet~iss Harri~l, 

Attorney for ?lainllffs 

~r. Jordan C. Calluway, 
Attorney :or Plaintiffs 

M~. Luanne ~. ~ung~, 

Attorney for Jefendants 
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1 THE COURT: The next one is Dianne 

2 R. Sprott versus Brookdale Senior Living. Okay. 

3 Ms. Harrill and Ms. Runge. This is =ase of Dianne 

q B. Sprott, as conservator for 31adys Hanna Brown 

5 versus Brookd~le Senior Living, Incorporated. 

6 FEDC ALe, Tnvestments LLC 1-'1::0(- Holding 

7 Incorporated and Brookdale Senior Living, 

8 Incorporated; doing business as Sterling House in 

·9 Sumter. This is under Docket No. 2010-CP-43-1495. 

10 This is; as I understand~ a Motion toCompe:; is· 

11 thut correct, Ms. Harr~::? 

12 MS. HARRILL: Yes, ~our Honor. 

MS. RUNGE: Your JJonor, it's a Motion to 

24 Compel the CorporaLion. 

THE COURT: You may, proceed. 

16 MS. RUNGE: Thank you, Your Honor. Luanne 

Ruhge, for the De~endants. Your Honor~ we have 

1.8 moved :n response to the complaint to compel 

19 arbitration in this casco We submitted a brief. 

20 And we hope that ¥ou= Honor has a copy. 

21 THE COURT: I do. 

22 MS. HUNGE: And I p~obably hav~ an extra 

23 copy for you. 

24 THE COURT: You are, Ms. Runge? 

25 MR. RUNGE: Yes, Yeur Honor. These 
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1 arguments and brieC Judgc, I just vJant to 

2 quickly go over what our ~rguments ar~ in this 

3 case. This is a case filed by the representative 

4 of a for-mer res:'dent of Sterling House of Sumler. 

5 It involves ~ claim ofneg:igence regard:'ng her 

6 cafe while she was a resident there. 

7 When she entered the facility, an 

8 Admission Agreement was signed; which is attached 

9 to the memorandl~. 

10 THE COURT:· I've got :.t; yes. 

11 MS. RUNGE: And here today, Judge, we are 

12 here to argue that this case should be dismissed 

:3 and arbitration should be compe!led. Because it 

:4 is clear of the' intent of the parties based upon 

:5 this agteement, that they intcnded for a dispute 

:6 such as this to be submitted to find~ng and 

:7 arbitration. Ms. Brown who is a res:'dent, came to 

:0 Sterling House in Sumter in JU:y of 2006, and she 

~9 stayed there until May of 2009. 

20 She s~gned this agreement ~s did her 

2: daughter, Dianne Sprott, on Ju:y ~Oth 2006. If 

22 you Jook at the Arbitratio~'Agrcenent, Judge, 

23 there are a, number 0: provisions wh: r.h are key·. 

24 The first one on Page 12, which is SecLion 5, 

25 Paragraph A. Which says Clny and a~l cl'airns or 
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1 controversies arising. out of or in any way related 

2 to this agreement or the resident's stay found jn 

3 contract or tort, shall be submitted ,to binding 

4 arbitration. 

5 About m~dway down that in boid letters, it 

6 says: Parties to th~s agreement furthe~ 

7 understand that the jury will not decide their 

8 cas~. Th~t's on Page :2. 

9 THE COUR~: I see that. 

10 MS. RUNGE: ':'h:'s is the ArbiLraLon 

11 Agreem~nt for you to go on through P~ge 15, where 

12 you will see in the n~dd:e of Page 15, there are 

13 initials DVS. And that's the PlainLlff, 

14' Ms. Sprott, indicating that she has init:aled 

15 that, and read and understood those prov:sions. 

16 And then if you turn to Page 16, 

17 Subsection C, of then such arbitralion, and at the 

18 bottom ot that page, there is~nother signature 

19 DBS of the Plaintiff, Ms. Sprott, indicating that 

70 she underst~nds the jury will not deny this case; 

21 understands the provisi6ns of that agreement; as 

22 well as, that she acknowledges that she has been 

23 encouraged to discuss lhis agreement with an 

24 attorney. 

25 And of course, the entire agrec:rnent itself 

79 131 



132 ' 

1 was signed by,Ms. Sprott on Page 20 of the 

2 agreement. Jn~ddition, Judge, on the first page 

, 3 of the agr~ement at the bottom, as to the 

..;' language: "This agreement is suoject to 

5 arbitration," in cJll caps and underlined.' 

6 THE C60RT: Well there is 3 statute which 

7 says what you must do. 

B ~S. RUNGE: Correct. 

9 THE COURT: Is it your position th~t this 

10 docu~ent cbnfbrfus to LhaL St2t~t~? 

11 MS. RUNGE: Yes, sir, Your Honor~ And ~f 

12 the provisions of -- if there is some techn~cality 

,13 in the South Carolina Uniform ,lI:rbitration Act, 

14 which is riot that we contend LhaL the FAA applies 

15 here. We submitted the affidavit of Tim Cesar of 

16 Brookdale, who in his affidavit, goes through the 

17 basis for interstate COITU11erce. And that's 

18 

19 

20 

/.l 

22 

applying the Federa: Arbitrution Agreement. 

So, Judge, ~f, you know, if you look at 

this agreement ill the Mu2.ti-pages, we have gotten 

here; 5 pugas out of a 20 pa~e agreement, cdvering 

arbitration, we, think that it's clear the parties 

23 intended to subr.1iL Lhis matter to arb':trati.on. 

24 

25 

TH~ COURT: Yes, s:r. 

MR. CALLOWAY: Your Honor, Jordan CallO\..Jay 
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1 on behalf of the Plaintiff here with Ms. ·Harr~!:. 

2 Our wish is thaL Lh~s agreement is. unconscionab~e, 

3 and therefore, should be unenforceable. Under 

4 South Carolina law for a contract to 

5 unconscionab:e there has to be indicat~ons that, 

6 excuse me, tha~ ~here is absence of any choice and 

7 it's oppress~ve or one sided terms. And \oJe think 

8 that if you loo~ at the look at the agreement 

9 under the circumsLances in which ~t was ente~ed 

10 ~nto, and-the terms of th~agreenehthera 

11 ~tse:f---

12 . 

13 

THE COURT: HO\oJ is the terms opp::-essive? 

MR.· Cl\LLm-nW: The terms, Your HOflor, are 

14 nater~a:---

15 THE COURT: There are sever~l pla~es she 

16 cou:d have gone. Why did she sign this agree~ent? 

17 

18 

19 

20 

MS. SPRCTT: Just because I am---

THE COURT: T am asking him the ques~ion. 

MS. SPROTT: Yes, sir. 

MR. CALLOWAY: She was thinking here, you 

21 know, she was at hc~e with a sitter. She neeted 

22 nursing care. She went to the place she t.hOl:ght: 

. ?3 she could get care irr.rr.ediatel y. Because she 

24 needed ski I Led nursing care irrlInediate1y, at .tr-at 

25 time. 
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TJle CDURT: There are several pIsces in 

2 Sumter to. go. There is other. pl acE':s. Why is thi:; 

3 agreement ~s lalj out,oppressive? 

4 MR. CALLOWAY: Your Honor, this agreement 

5 set,,,> nlJt discovery lim'itations. it prevents the 

6 PIClillLi[[ deposing anyone other·than expert 

7 witnesies. We couldn't depose the employees of 

8 t~e ~laintiff'~ facility. w~ can't depose 6ther 

9 residents o[ the facility. We couldri't fi~d the 

10 tr~t~ a~ to exactly what happened here. So and ~e 
{ 

11 can't talk to them about their position, because ! 
12 u~der in Rule ~.~ of Rules of Pr6fessional 

13 Cond~ctf we san'L speak to them without their 

14 permis~ion. So we can't depose them. We can't 

15 get to the truth of exactly wh~t hap~~ned here. 

16 There is also a Ilmltatioh on damages; 

1] no~-economic da~ages that's $25J,DJO which is 

18 below the South CArnlina Non~economic Damages Act. 

19 Ar:d Lhere is also a co:nplete ;:,ar on ~unit.iVf~ 

20 damages. Your Honor, this is alsu a reservation 

21 of all this agree:nent'purports to cover all claims 

22 betwee~ the parties. There is a resp.rvation on 

23 tr.e rights of the Defendants to'·maintain a claim 

24 for eviction in Court agairist the Pl~intiffs. 

25 There is a lack of mutuality there as well. 
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13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

24 

25 
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Your Ilonor, this agreement, this precise 

agreement, has been determined t,o be 

un~onscionab1e in two other statesi in' 

Pennsylvania, and also in Court in New Jersey 

~LJst last year. 

THE COURT: Have you qot any law from 

South Carolina on :t? 

1'1R. CALLOWAY: : I m sorry'? 

THE COURT: Do you Have you got any lRW 

Iiom South C~rblina? 

MR. CALLOWAY: As far as unconscionability 

on this prec.:'.se agreement; no. But I just made 

that point so that other courts looked at Lhis, 

and said, th~5e terms are one s:dcd and 

oppressive. And as in our nenorandum, Ycur 

Honor, we cited both those cases and we alsc ci~pd 

some la'", from South Carolina on unconscionabili:...y. 

And oppressive 0= one sided terms. 

THE COURT: Ckay. That as a good answer. 

You are capable. That was a good answe=, go 

ahead. I knew he could do it. You tried to 

:ntcrrupt him. I just let him do it. 

MR. CAL LOt-.JA Y : Your Honor, also a~otr.er 

th:ng keep in mind cn the unconscionability 

argument, this is an Adhesion contract; a CO~5umer 
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1 contract, w':'th a woman who diagno::;ed senile 

2 dementia; who was need of better care at this 

3 time. This "consumer contract, .Adhesion Contracts 

4 are looked at with skept~cism by the board. 

5 THE COURT: But she was -- the person who 

6 was impaired although she signed it,' she wasn't 

7 the respons~ble party. 

8 MR. C-ll.LLOI'iiA Y: I am sorry I Your Honor. I 

9 didn't mean cut you off, but thot's octuolly wos 

.:0 ~~gned by her daughter tor court purposes. 
( 

l1 THE COURT: ~hat's okay. But = mean, she r 
12 was not therespons~b:e party; it was her daughter 

13 that had all of her fac~lties and everything like 

14 that; correct? 

15 MR. CAL10WA~: Yes. The crux of our 

16 argument goes to the circumstance under which this 

17 contract was entered and the ter~s of the contract 

18 itself; rather than anythinq about agency or LhaL 

19 purt. 

20 'rIlE COURT: Okay. Go ahead. 

21 MR. CALLOIiJAY: Your Honor, that w'ould be 

22 the crux of our argument; that based on the status 

23 of South Carolina 1a .. " I mean, it was'mentioned, 

24 the f.ll..ll. was mentioned . The' F.l!;.D.., d~es come w{Lh the 

25 circ'J.mstance. TheFA.7:I docs 3110''''' for, excuse me. 
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I. 

1 r."'-.n, does not require arbi.LraL.iori .in .instances 

2 where the contract is unconscionablci regardless 

3 of the l~w on the Supre~e Court level all the way 

~ down. The slale 1 a ... , in r'2qarus to 

5 u~co~scionability can knockout an arbi~ration 

6 agreement. Just because the F.7l.....~ comes, doesn't 

7 mean it's automatically sent to arbitration. 

S THE COURT:' You're riq~tr if they entered 

9 into this agreement they re5ci~d appropriately. 

1J Yes; ~s. R~nge. 

11 MS. RU~GE: Just a few things in reply,. 

12 Your Honor. T~crc is ~o cvidc~cc th~t there is 

13 Adhesion Co~tract ~ere. And as yo~ k~ow Adhesion 

14 Cont~acts are ~ot per 58 unconscionable in lhe 

15 Perin case. 

16 Also, tte S~premc Ceurt in ~he Perin·cQse, 

17 looked at the issue of a ~eanin9ful choice ~ere. 

18 And I would argue tha: this case is a: least as 

19 meani~g~ul in the Arbitration Ag~eemen: i~ that 

20 case; if not mere so. In that one the Arbitration 

21 Agreement \'Jas a se.parate one page docurr.ent. Here 

22 was have got 5 page.s. In thut CuSC, b9th 

23 

24 

Plaintiffs signed the agreement. ~ere, ~s. Grown 

and Mr. Sprotts signed this agreement. It is 

25 clearly labeled to be an Arbi~ration Agree~~n~ in 

85 
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1 bold capita: letters underlined in both cases. As 

2 well here there ~re mu:tiple times where a 

.3 signature was ~ndicaled understanding the 

f, 4 Arbitration Agreenent. 

5 ,The important terms are in the body and 

6 ~gain Above the sjgnature line, in both cases. 

7 And it is nolLhe mo~t ambiguous. It's a very 

8 ,good contract. We talked about before. 

9 In re~ponse to the clai~s about of her 

10 courlslookinq al this 'agree~ent, they were 
L 

11 looking at the limitntions of liability I 
12 provi~jbn~; which if this'court finds a probl~m 

13 ~ere, can certainly be severed. Under' lhe I 
I 

14 severability ~lau~e is'for 't~is. But we belie\re 

15 ~hose cases ore distinguishable as well. And 

16 finally, that there I s rio reason that 'the parties 

17 should not arbitrate this matter. Tha:lK you. 

18 TH~ COU~T: So you all have Soth provided 

19 me with~emorar.dum. 

20 MR~ CALLOWAY: Yes, Yeur Honor. 

21 MS. RUNGE: Yes, Your Honer. 

22 THE COURT: :et me have an cpport~r.ity to 

23 ,n~ad over Lllem, dnd Lhen "I \",111 give ',1CU my ruling 

24 once I had oppo=tunity to do that. 

75 --8nd of Requested Transcript of Record---
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1 

\ 
2 

3 C-E~R-T-I-f-l-:-A-T-E 

4 

5 

6 I, ~argar~t T. Sullivan, court Reporter, for the 

7 Th~rd Judicial Circuit of the State of South Carolina, 

B do hereby Certify that :he foregoing is a true, accurate 

9 and ca~plete Transcrip: of ~ecord of the proceedings had 

10 and .evidence introduced in the Court of Common 

11 Pleas!na~jury on July 6th 2011, Sumter Cc~nty, Sumter, 

12 South Carolina. 

13 I do fur.ther r.ha:: I am neither ki.-:, counsel nor 

14 interest to any party hereto. 

15 

16 

17 

18 
COURT :<.E:l'OH.TER 

19 My Commission expires: 9/7/2021 

20 

21 

2~ 

25 
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Certificate of Counsel 

The undersigned hereby certifies that this Record on Appeal contains all material 
proposed to be included by any of the parties and not an ther material. 

August 7, 2012 
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STATE OF SOUTH CAROLrNA .) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF SUMTER ) 

Dianne B. Sproll :is Conservator and ) 
Attomey in Fact for Gladys Hanna Brown, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
Brookdale Senior Living, Inc.; FEBC-ALT ) 
Investors, 'LLC; FEBC-ALT Holdings, [nc.; ) 
and Brookdale Senior Living Communities, ) 
Inc. d/b/a Sterling House of Sumter,- ) 

) 
Defendants. ) 

) 

MOTION TO STAY DISCOVERY 
.!_ND FOR PROTECTIVE ORDER 

C.A. No. 20] O-CP-43-1495· 

TO: DIANNE B. SPROTT AS CONSERVATOR AND ATTORNEY IN FACT FOR 
GLADYS HANNA BROWN AND HER ATTORNEY. LARA PETTIS HARRILL 
OF MCGOW_4N HOOD & FELDER, LLC 

PLEASE TAKE NOTICE that Defendants. Brookdale Senior Living. Inc.; FEBC-ALT 

Investors, LtC; FEBC-ALT lloldings, Inc.; !IDd Brookdale Senior Living Communities, Inc. 

d/b/a Sterling House of Sumter ("Defendants" or "Brookdale'1, by and through their undersigned 

counsel, will move the Court for a protective ordet pursuanlto Rule 26(c) of the South Carolina 

Rules of Civil Procedure, as soon as counsel can be heard, providing that Defendants are not 

required to respond to Plaintiffs First Interrogatories to All Defendants or Plaintiffs First 

Requests for Production to All Defendants, copies of which are attached hereto as Exhibits A and 

B, and staying any further discovery in this action as to Defendants until after the hearing ·and 

disposition of Defendants'pending Motion to Dismiss and to Compel Arbitration, or 

Alternatively, to Stay the Action Pending ArbilrdLion. Defendants make this motion on the 

ground that the requested discovery is not likely to produce facts necessary to defeat DefendaJlts' 

pending Motion to Dismiss and to Compel Arbitration, or Alternatively, to Stay the Action 

1 143 
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Pending Arbitration and on the gro'.lnd that responding to this discovery will requirc a substantial 

amount of lime and cause Defendants to incur significant expense. Further, if Defendants 

motion is granted, discovery may be narrowed or limitctl, which is good cause for staying 

discovery in the' case to protect Defendants from unduc burden and expense. 

This mOlion is based upon the pleadings in this maner, Defendants' pending Molion iO 

Dismiss and to'COlnpei Arbitration, or Alternatively, to Stay the Action Pending Arbitration, the 

South Carolina Rules of Civil Procedure, and upon applicable common and statutory law. 

Greenvilie, S.C. 
October 26, 2010 

L~lMn¥.aun~(~ 
Mary A. Giorgi (S.c. Bar # 74823) 
Gallivan, \Vhite & Boyd, PA 
5S Beattie Place, Suite 1200 
P. O. BoX'! 0589 
Greenville, SC 29603 
Phone: (864) 271-9580 
Fax: (864) 271-7502 

Attorneys for Defendants 
l. 
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Interrog~torv No. 16: 
Idcnlif-y each perSLJn iillJ their position or former position who received any type of warning, 
disciplinary action, or olher type of reprimand (wri.tten or oral) from Sterling House of 
Sumler c.S a re:;uit orthe physical condition, care, and/or trcalmen,l of Gladys [Janna Brown 
during h(!r residency. 

IntcrroglitoD' No. 17: 
Please state whether your right, license, certificate or other authority to operate a residential 
care facility were, or have been suspended or revoked by any slalcin the past 5 ycars. 

Interngatory No. 18: . 
Please state the complete name, address, and telephone number of each person whom you' 
will or may call as a witness to the trial of lhi~ casco 

Interrogatory No. 19: 
Please idcntiry each expert witness whose opinion is to be offered in support of any aspect 
of Defcndant~s proof at trial, including each expert's educational background, specialty 
training. Elnd a listing or his cir her. membership and position in profe.ssiorlal.organizations. 
Also, state for each expert individually: 

a. The! subj eet matter of his or her testim~lnY; 
b. The facts upon which he or she relics; 
C. Each opinion that he or she will expre:;:;; 
d. The medical and/or scientific literature, authority, and or basis for the 

opinion(s); and 
e. The grounds for each opinion to which he OJ she will testify. 

InterrogatoQ' No. 20: . 
Please state the complete name, address, title, and official capacity of each person who 
contributed in any way to the gathering ofthc information upon which your answers to these 
Interrogatories are based. 

Rock Hill, South Carolina. 
September ()-~ ,2010 

Respectfully submitted. 

aniIl, Esquire 
. N, HOOD & FELDER, LLC 

1539 He-dlth Care Drive 
Rock Hill, South Carolina 29732 
Telephone: (&03) 327-7800 
Facsimile: (803) 328-5656 
Lhan·ill(mmcgowanhood.com 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

) 
) 
) 
) 
) 

Dianne B. Sprott as Conservator and Attorney) J 

in fact for Gladys Hanna BroWn, ) 
) 
) 

Plaintiff: ) 
) 

vs. ) 
) 
) 

Brookdale Senior Living, Inc.; ) 
FEBC-ALT Investors, LLC;. ) 
FEBC·AL T Holdings, inc.; and, ) 
Brookdale Senior LivingCommUflitics; [nco ) 
d/b/a Sterling House of Sumter, . ) 

) 
) 

Defendants. ) 
) 

INTHE COURT OF COMMON PLEAS 
Of THE TH[RD JUDICIAL CIRCUlT 

C.A.No.: 2010-C],·4J·1495 

I"LAINTIFF'S FIRST 
REQUE.STS ~'OR PRODUCTlON 
TO ALL DEFENDANTS 

TO: LUANN RUNGE, ATTORNEY FOR THE ABOVE NAMED DEFENDANTS: 

Pursuant 10 Rule 34 ofthe SOUTH CAROLINA RULES OF elVIL PROCEDURE, Plaintiff hereby 

propounds and servc..'l the following requests for production of documents upon Defendants .. 

Brookdale Senior Living, Inc.; FEBC-ALT Investors, LLC; FEBC-I\LT Holdings, Inc.; and, 

Brookdale Senior Living Communities, Inc; d/b/a Sterling House of Sumter, each 10 be answered 

separately, in writing and under oath. within thirty (30) days from the date of the service hereof: 

DEFINITIONS AND INSTRUCTIONS 

As used in Plaintiffs interrogatories, supplemental interrogatories, requests for production 

of documents, or requests for admissions in this case, the following ::;hall b~ the meaning and !:it:mc 

in which each term is used: 

Pagelof,9 
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I, As used hercin, the terms "yoaJ," "your," "Defendant." and "this Defendant" means' 

! and includes Brookdale Scnior Li ving, Inc.; fEBC-ALT Inycstors. LLC; FEBC-AL T Holdings, Inc.; 

and, Brookdale Senior'Living Communi tics, Inc. d/b/a Sterling House of Sumlcr. its agents, 

affiliates, cmployees, its attorneys, and anyone else acting on your behalf. 

2. As used herein, the term "person" includes a nalural person, firm, association, 

organization, partnership, business trust, corporation, or public entity. 

3. As used herein, "writing and recording" shall be defined pursuant to Rule 1 OOICJ), 

SCRCP. 

4. As used herein, the lerm "photograph" shall be defined pursuanl to Rule 1 001 (2), 

sc. 
, ' 

5. As used herein, the term"c1aim" as used herein shall mean and include any claims 

or allegations set forth in any complaint or c.ounterclaim filed or to be filed in this action. 

6. As used herein, the term uperson" shall mean any individual, firm, partnership, 

corponlLion, proprielorship, association, governmental body, or any olher organi;calion or entily. 

7. As used herein, the term "date" or any other word relaling to a datc shall mean the 

exact date, month and year if ascertainable or ifnol, the best available approximation. 

8. As used herein, the terms Ujdcntify" or'''Identity,' when used in refcrence to: 

a. An individual shaU mean to state: his or her full name, age, sex, present 

address or last known address, telephone number, job title: physician or 

profes~ional or husiness affiliation, social security number and name of 

employer. 

b. A firm, partnership. corporation or other entity, shaU mean to state: its full 

Page 2 of 9 
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name and last known address, lelephone number amllhl.: legal form Dr ' 

such entity or corporation. 

e. A writing or recorciing, sholl mean to give a brief description of the 

document either by its lille, or if it has no title. its content, to give the date 

of preparation as shOVlin on the document and to givc the name, address 

ano position of the custodian thereof. Each of tbese definitions and 

instructions is hereby incorporated into each of the requests or 

interrogatory to which it pertains. 

9. In responding to requests for production of documents, you at;!,requested to 

furnish alldocumentskno\',:n or available 10 y~uregaidless cifwh~the;thcsc documenl,; arc 

possessed directly, by you or your agents, employees, representatives, investigators, or by your 
" ' 

attorneys or their agents, employees, repn,:sl:nlativcs or investigators. 

10. In responding to requests for production of documents, if you arc unablc to 

produce all of the requested documents, produce tD the e)(tent possible and spccifythe reasons' 

for your inability to produce the remainder. 

11., 'lnresponding to requests for production of documents, produce every CDPY ofa 

responsive writing or record where the original is not ill the possession, custody or control of the 

Defendant and every copy of such writing or record where: sueh copy is not an identi,cal copy of 

the original, or yvhere such copy contains any comm~n~ or notation whatsoever which does nol 

appear on the original. 

12. In responding to n:lJ. u<.:sls for production of documents, you arc requested to 

furnish all documents known or available to you regardless of whether these documents.are 

possessed directly by you or your agents, employees, representatives, investigators, or by your 

attorneys or their agents, employees, representatives' or investigators. 
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13. In rcsponding to requests for production of documents, if any of these documents 

cannot be produced in full, produce to the extent possible, specifying yuur reasuns iur your 

inability to produce the remainder and stating whatever information, knowledge or beJiefyou do 

have concerning the unproduccd portion. 

14. [n responding to requcsts for production of documents, jf any documents or things 

requested wcre at one lime in existence, but arc no longt:r in cxistem:c, please so slale, specifying 

for each document or thing: 

a. The type of document or thing; 

b. The types of infonnation contained thereon; 

c. .The date upun which it ccascu to exist; 

d. The circumstances under which i1.ceased to exist; 

e. The identity of all persons having kno'sledge of the circumstances under 

which it ceased to exist; and 

f. The identity of all persons baving knowledge or who bad knowledge of the 

contents thereof. 

15. In n:sponding Lo requests for production of.documents, if any documents covered 

by this request are withheld by reac;on of a clalm of privilege, a li~t ~hall be furnished, a'l part of 

your required response to this request, identifying eaeh document for which a privilege is claimed 

together with 'the following information with respect to each t1ocwnt::nt withheld: date, sender, 

recipient. the identity of any person to whom copies were furnished, general subject malter, basis 

on which the privilege is claimed and the paragraph of the requcst to which such document 

relates. 

16. This request is a continuing one. If, after producing document~ or responding to 

an interrogatory, you obtain or become aware of any further documents or other .information 

responsive to the request, you arc required to pr/oduce or disclose to Plaintiffs such additional 

documents anellor information. 
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oy documents arc withheld from production by providing the name and tiile of the 
aor, tbe recipients of the documents, the date of creation and wan alleged privilege, 
lunity or other objection, identify fully :my such documents, give a genera) description 
ne contents thereof, and state the basis upon which the objection is based. Sec Rule 
»(5). 

NOTE. These requests shall be deemed conrinuing so as (0 require supplemental production 

;uanf iO Rule 26(e) ()fthe South Carolina Rules a/Civil Proc:edure. 

HROl.JF.STSFOR PRODUCTlON 

Reguest for Production No. 1: 
Please produce copies of ail the Organi7-3tional Directories and Charts for the above 
named Defendants. including but not limited to, charts shoVv'ing corporate structure, 
charts/directories which contain the various organizational divisions, as well as the Dames 
ufthe Board of Directors and/or Trustees, Corporate Consultants, Chief Executive 
Officer(s), ChiefFin'ancial Officer(s). Regional Vice Prcsident(s), Regional Director(s) of 
Operations. and the Department Heads. 

Rcgues.tfor Production No.2: 
Please produce all insurance agreements andlor policies. in their entirety, which afford 
prutection to Defendant or its employees and agents for the acts and omissions set forth 
by Plaintiffin the above-referenced action including but not limited to, primary, umbrella, 
and excess policies, ac; well a~ any riders t6 those policies. which may obligate any 
respective illsurance company to satisfy part or all of a judgment which may be rendered 
in this action against Defendant Please provide copies 6flhe complete policies (instead 
of just the Declarations page onl)/). . 

Reguest for Production No.3: . 
Any and all records, including invoices: which would identify the amount which was 
spent on staff development and training during the years 2007 and 2008. 

Request for Production No.4: . 
A complete copy of any and all contracts betweenDcfendanls and any management 
companies, outside consultants, medical directors and executive directors for 2009. 

Request for Production No.5: . 
Please produce any and all consultant reports, audits, and "scorecards" crcatcd for any 
and ~1I departments ofStcrling House of Sumter for 2009. 

Request for Production No.6: 
Plea<;e produce any and all coritracts, agreements. or any other type of document relating 
to ownership and management of Defelldant(s), management agreements, sales 
agreements. leases, and/or contracts, relating to parties, owners of the facility, real estatc, 
building or nursing home license, managers of Defendant(s), employers of any and all 
staff, provitlers of any training, supervision or oversight of any type of staff of Defendant, 
providers of therapy of any kind, dielaryconsultation. phannaey and drug services in 
effect during the time period of Plaintiff s residency. 
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Request for Production No.7: 
Please produce a copy of all electronic communications and attachmc:1ts including but 
not ltmited to cmails produced by any employee ur Bruokdale Senior Living, Inc.; FEBC­
ALT Investors, LLC; fEBC-ALT Holdings, Inc.~and/or Brookdale Senior Living 
COTTllnunities, Inc. d/b/a Sterling House of Sumler concerning Gladys Hanna Brown and 
her residency and/or care. 

Reauest for Production Nu. 8: 
Please produce all Management Agreements (including interim management agreements) 
including all exhibits, schedules, or attachments thereto hctwcen Sterling I rouse of 
Sumter and its subsidiaries or affiliates. Plea~e null: ,hot this request is for the year 2009. 

Request for Production No.9: 
Please produce a eopy of the job description for: 

(a) those individuals who charted the plaintiff's medical records; 
(b) Certified nursing assistants/aides; 
Cd) Social worker; 
(e) Administrator aI-1ciJor Executive Director; 
(f) Director of Nursing; , 
(g) Registered Nurse;and, 
(li)" .. Licensed Practiced nurse. 

Request (or Production No. 10: . 
Pleas!! product: color copies of an work schedules, staffing sheets, employee sign-in 
sheets, and timecards. andlor times sheets showing the identity, 'number (quantity), and 
cla5Sification (e_g. LPN, RN, CNA, Soe-ial worker, Certified Dietary Manager, etc.) of any 
personnel who worked on May 29, 2009 at Sterling House of Sumter. 

Reouest for Production No. 11: 
Please produce a complete copy of the entire fl11ancial file, andJor business offiee file of 
Gladys Hanna Brown. This request is including but not limited tu the billing n:curds, 
account charges and payment for services, ofGJadys Hanna Brown during her residence 
at Sterling House at SWllter. 

Reguest for Production No. 12: 
Please produce any and all docwnents that relate to the intake or admission of Gladys 
Hanna' Brov.-n as a resident of Defendants' facility. This request is including, but nol 
limited to lhc intake form, the transfer fonn, the admissions contract. 

Regucst for Produclion No. 13: 
All notes of any kind that mention or refer to Gladys Hanna BrolNIl, by Defendants personnel 
during her residency and six months after, including, but not limited to, spiral notebooks, 
telephone messages, e-mails, computer files, in-house forms, report ~heel:;, lugs, pas~-down 
logs, books, change of shift reports. assessment reports, and/or other such documents or 
cummWlications. 

Request for Production No. 14: 
All quality assurance reports, documents, studies, complaints or incident investigation 
documents, which in any way refer to or concern Gladys Hanna Brown. This would 
include any risk assessment, risk management or,risk audits performed by any insurance 
agency contemplating coverage [or the Def!!ndanls. 
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Reauest for Production No. 15: . 
Please produce a color copvol' the entire original medical chart for Gladys Hanna Brown 
during the nursing home residency, including all uOl.:umenis relating to the care, treatment 
or services provided to Gladys Halma Brov·m at Defcnd::.nt Sterling House of Sumter. 
This request includes but is not limited to incident andlor accident reports that apply 10 
the rcsident and any and all other "''finen documents whatsoever whelh<::T they.be 
maintained by the records custodian or on thc floor or anywhere else in your custody and 
control. . 
This rcqucst includes. but is not limited to, all documents which are required .to be 
created and maintained by you in accordance with all federal and state regUlations. 
Further. any document created by you concerninQ Gladys Hanna Brown. whether or not 
such record is normally maintained as nart of the "nursing home chart" is requested. 

Plaintiffs counsel will arrange for thc copying of the rt!qu~~led documents if nec·essary. 

Request for Produc1ion No. 16: 
Any VvTiting or recording which these Defendants contend are n:levant or which it 
may introduce at the trial of this action. 

Request for Production No. 17: 
Anv and all statements of possible witnesses, whether mitten, recorded, summarized or 
otherwise preserved in ail)1 manner c·oncerning the facts or issues in this· action. 

Request for Production No. 18: 
Please produce all employment'and persOlU1el records in their enlirety for all the individuals 
who provided care to Gl"adys Hanna Brown, or in any way monitored, assisted or supervised 
her care. This request includes any kind of written, typed, .... 'Titten. printed or recorded 
material whatsoever,-including, but not limited to, resumes, applications for employment, 
verifications of credentials or qualifications, education and/or in-service documentation, 
background checks, criminal record checks, research investigation, references, current 
telephone numbers and addresses, forwarding addresses, agreements concerning 
employment, contracts of employment or engagement, acknowledgmcnt of liability, 
evaluations, reprimands, disciplinary warning notices, time cards, time sheets, schedules, 
notes, trdilscription of notes, memorandums, letters from any person, including the employee 
or agent. who is the subject of the file, telegrams, publications, pictures, recordings, log 
books, individual payroll period reports, and business records which are collected and 
maintained for lhe above identified employces in any fiJc or computer database. This request 
also includes the personnel file for the' Executive Director of Sterling House of Sumter 
during Mrs. Brov.rn's rcsidcncy_ 
Plaintiff agrees (0 keep this infarmation confidential. 
In lieu o/producing entire files, Plaintiff agrees Jo review these filr:s und indicate which 
documents should be copied. .. . 

Request for Production No. 19: . 
Please produce an index of cach and every Policy and Procedure Manual and/or Quality 
Improvement Manual which was in effect at Sterling House of Sumier during the 
Plaintiffs residency. 

Request (or Production No. 20: .. . 
Please produce an index of every orientation manual which was in effect at the nursing 
home during the Plaintiffs residency. . , 
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Reouest for Production No. 21: 
[f an in.-housc investigation was conducted by or on behalf of Brookdale Senior Living. 
[nc.; FEBC-ALT Investors. LLC; FEBC-ALT lloldings, Inc.; and/or Brookdale Senior 
Li ving Communities. Inc. dlb/a Sterling House of Sumter in the ordinary course of 
business, subsequent to Gladys Hanna I3rown's injuries on or about May 29,2009 and 
before Defendant received forniaJ notice of this lawsuit, please provide any and all 
documentation relating to such investigations, including but nOI limited to: 

(a) All documents. drawings. films, models or other items' generated or 
obtained by or on behalf of Defendant, which arc relevanl or contain 
in formation relevant 10 the cause 0 f the o<:currcncc in question. the inj uri es 
allegedly sustained by the Plaintiff, andlor Defendant's affirmative 
defenses to Plaintiffs causes of action: . 

(b) All statements obtained by or on behal r of the Defendant; 
(e) All physical and/or tangible items andlor potentially usable evidence 

obtained by or on behalf of the Defendam from the scene ofthl: occurrence 
in question; 

(d) Any quali'ty assurance report, study, complaint or incident investigation, or 
investigation oftbe alleged substandard c'aTe or abuse which in any way 
refers to or concerns Gladys.Hanna Brown.·· 

Request for Production No. 22: 
All incident reports submitted by any I::mployee or agent of Defendants in regard to 
GJadys Hanna ·Brov.'J) 

Request for Production No. 23: . 
All reports of all experts; with a current Curriculum Vitae; data and other information 
considered by the expert in fanning opinions: all correspondence between this expert and 
the Defendantandlor Defendai1.t's attorney andlor reprcsentatives;<all exhibits to be used 
as a summary of or support for the opinions; and alllreatises, texts or authorities UPOD 

which the expert especially relied. . 

Reouest for Production No. 24: . 
For Defendant's expert: any and all reports. statements of opinions, opinion summaries. 
and all drafts of such rt!ports, statements, and summaries, issued, written, and/or approved 
by the expert in this case. 

Request for Production No. 25: 
For Defendant's expert, the data and other infonnatioD considered by the experlin 
formingthe opinions, to include the mcthodology .. 

Request for Production No. 26:· 
For Defendant's expert, copies ofal! of the expert's prior dcpositions and/or Court 
testimony in any cases in which tnt: expert has testified. 

Request for Production No. 27: 
For Defendant's expert. any and all publicatiuns, articles, papers and postgraduate papers 
and/or transcripts which the expert has authored, prepared or presented. 
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Request for Production No. 28: . 
For Defendant's expert, any and all brochures, adycrtiscmcnts, newsletters, seminar 
mabials, expert lislings, expert direclories, and promotjonal materials which in any 
manner have promoted or offered the expert's services;· which have been used, publishcd, 
or disseminated at any time in the past five years. . 

Request for Production No. 29: 
For Defendant's expert, any and all correspondence, memus, furnished to the expert by 
Ll)e Defendant and its attorneys orrepresentative~ in this case. 

Request for Pruduction 'No. 30: 
For Defendant's expert, copies of all opinion reports, opinion statements, and opinion 
summaries prepared by the e!Cpelt in any prior liligation in which the expelt has rendered 
opinions. . 

Request f()r Production No.3 L: . 
Any and all correspondence, reports, charts, photographs, drawings, diagran1s, . 
videotapes, brochures, manuals, trcatise~, measurements, notes or other documents, 
materials or physical evidence· of any kind relied upon by any expert witness in forming 
an opinion in this case whom Defendant expects to call as a witness at trial. 

. " 
_. . 

Request f()r Production No. 32: 
Please produce a privilege tog with author, recipients, subject matter, .date .. and privilege 
asserted for each document on which privilege is c!aimed. . , . . 

ReguesJ for Production No. 33: 
Please provide complete copics of any and all documcnt5 ohtained by the Defendant or 
defense 'counsel pursuant to any Freedom on Infonnation request or subpo(;!na from any 
source in connection with this action. 

Request for Production No. 34: 
Please produce a graphic representation such as a blueprint, layout, floorplan, drawing or 
illustration which accurately represents the floor plan of Defendant facility during 
Plaintiff's residency, and which also correctly identifies the room numbers in the facility. 

RockHill. South Carolina 
September dd: ' 2010 
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Certificate of Counsel 

The undersigned hereby certifies that this Record on Appeal contains all material 
proposed to be included by any of the parties and not any other material. 

August 23,2012 

S. Nichols 
No. 004210 

BL STEIN, NICHOLS, THOMPSON & 
-----~ ELGADO,LLC 
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Post Office Box 7965 
Columbia, SC 29202 
(803) 779-7599 

Lara Pettiss Harrill, Esquire 
SC Bar No. 72603 
MCGOWAN HOOD & FELDER 

·1539 Health Care Dr. 
Rock Hill, SC 29732 
(803) 327-7800 
(803) 328-5656 fax 

Attorneys for Appellant 
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