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Chpestions Fresented for Beview

I Dnid the Court of Appeals properly conclude the Respondents did not admit Hability for
permanent disability benefits?

I Are Frampton's new arguments regarding the application of 8.C. Code Anm, § 42-9-260 not
preserved for appesl and otherwise without merit?

HE 18 8.C. Code Ann. § 42-% 35 a mandatory pre-requisite to an award of workers’
compensation benefits where there is a pre-gxisting condition?

IV, Is the Commission’s finding that the September 4, 2010 accident did not aggravaie
Frampton's pre-existing neck problem supported by substantial evidence?

Y. Did the Court of Appeals properly conclude that Frampton failed to meet his burden of proof
under 8.C. Code Ann. § 42-9-35 based on substantial evidence?

Vi Does 8.C. Code Ann. § 42-9-33 properly apply to the undisputed facts of this ¢laim?

Vil Because the Workers” Compensation Commission vacated the Hearlng Commissionsr’s
award under 5.C. Code Ann. § 42-9-30, are arguments yegarding caleulation of that award

moot?

Counier-Biatement of the Case

The Petitioner (“Frampton™) alleges that on Septomber 4, 2010, he was working a dove
field “when pain suddenly occurred in his neck.” (AL p.215). He was seen at Doctor’s Care three
days laler and disgnosed with a “cervical strain.” (A, p.342). Frampton was seen at Doclor’s
Care again on Seplember 17, 2010, at which time his diagnosis was “resolving cervical muscle
strain” and he was released to “full duty” without any resirictions or recommendation for any

additional medical treatment. (A pp. 344343}, On September 23, 2010, the Respondents filed
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& Form 19 with the Workers” Compensation Commission formally denying the claim and, as a
result, the Commission closed Frampton’s claim on Scptember 28, 2610, {A. p.136).

After more than four years of working his regular, full-duty job, Frampion filed a Form
56 claiming additional benefits under the Workers’ Compensation Act on November 18, 2014,
(A. p.215). By Form 51 dated December 4, 2014, the Respondents admitted the alleged dove
field incident. but specifically denied the “extent of injury” and further denied that Frampion was
entitled to any medical or compensation benefits as a result. (A p.216). Contrary to the
Frampton's allegations, the Respondents did not, at any thne, admit *“lability” for workers®
compensation benefits.

Instead, the Respondents consistently argued that the September 4, 2010 dove [eld
incident caused nothing more than a “strain” injury that quickly resolved. (A. pp.221—224;
p.254, line 20-p.255, Ene 3; pp.342--345). The Respondents further argued that Frampton did
not aggravaie any of his known pre-existing conditions, which include a C6-7 radiculopathy
diagnosed approximately six months sarlier. (A p.255, lines 4--15) In addition, the
Respondents argued that Frampton reiniured his neck in a subseguent intervening accident on
November 4, 2010, after which he required a cervical fusion surgery that was initially covered
under the BCBS State Health Plan at his request. (A. p.255, line 20--p.256, line 4; pp.117--128).
Frampton later reingured his neck in yvet another subsequent, inlervening motor vehicle accident

on May 16, 2011, (A, p.216 #6, p.256, lines 4--21).° Therefore, the Respondents consistently

* Frampton’s claim was not re-opened until July 8, 2011, which is afler he alleged a new injury
to his neck as a result of 2 motor vehicle accident in Florida while operating a state vehicle and
after he wrote to the former Director of the State Accident Fund alleging an injury 1o his neck on
November 4, 2010, (A, p.353, pp.248—249). During the period between September 28, 2010
and July 8, 2011, the Respondents did not pay any workers” compensation benefits to Frampton
or on his behalfl

A fourth neck injury claim was filed on February 3, 2021 {W.C.C. File No. 20145874,

i
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argued that any permanent disability or need for medical treatment was not causally-related to
the dove field incident of September 4, 2010 and not the responsibifity of the Respondents,

An evidentiary hearing was held by Commissioner Taylor on July 15, 2017, pursuant (o
the Forms 50 and 51. (A. p.250% In her Gciober 3, 2016 Decision and Order, Commissioner
Taylor awarded Frampton benefits for a 20% loss of use of the back, despite finding that he
“suffered from pre~existing neck pain and right arm numbness” and finding that

“there is no medical evidence staled to 2 reasonable degree of medical certainty that

{Framplon’s] September 4, 2010 dove field incident aggravated or exacerbated his pre-

existing neck condition for which he was already treating with 2 neurosurgeon.” {A.

p 191 #7)

Commissioner Taylor also concluded that Frampton “did not meet his burden of proof under
5.0, Code Ann, § 42-8-35.7 (AL p.195 #2). Neither these factual findings, nor this seminal legal
conclusion. were appealed by Frampton to the Commission’s Appellate Panel. (A p.225),

In fact, the sole issue raised by Frampton’s Getober 17, 2016 Form 30, Request for
Commission Review, was with regard to “the finding that the injured worker only lost 20% of
the spine...pursuant to §42-9-30.” (A. p.225). Neither Frampton®s Form 30, nor his brief to the
Commission’s Appellate Panel, make any reference to any cvidence that could support a claim of
causation, or to his statutory burden of proof under 8.C. Code Ann. § 42-9-35, or to
Commissioner Taylor’s finding and conelusion that he had failed 1o meet that siatutory burden.
{A. p.225, lings 4447,

The Respondents filed a cross-appeal by Form 30 dated October 17, 2016, arguing, inter
alig, that Commissioner Taylor erred “as a matter of law in awarding medical and compensation

benefits to the Claimant afler finding and concluding that the Claimant did not meet his burden
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of proof under 5.C. Code Ann, § 42-9-357 (A p.227 #1). The entirety of Frampton’s response
1o this argument, contained in tis Brief {o the Appellate Panel (A, p.245 “T), was:

“This is an admitted claim accepted by the Director of the State Accident Fund, My,

Harry Gregory, The argument of the Defendants comes {00 late inasmuch as the

Diefendants have accepted the claim and now the question is should additional benefits be

paid to the injured Worker [sic] for permanent disability and loss of use of the spine.”
Frampton’s Brief (o the Appellate Panel cited no legal authority and otherwise made no
argument that any evidence exists connecting his pre-cxisting neck problem, or his need for
medical treatment, or any permanent disability, to the September 4, 2010 dove field incident.

As a result, the Commission’s Appellate Panel issued its final Decision and Order dated
July 24, 2017, concluding that because Frampton “failed to satisfy his burden of proof under 3.C.
Code Ann. § 42-9-35, he is not entitled to any benefits under the Workers’ Compensation Act as

a matter of law.” (A. pp.213—214). The Appellate Panel reversed and vacated the Hearing

In his appeal to the Court of Appeals, Frampton made no attempt to dispute the fact that
his neck problems and need for medical treatment pre-existed the events of September 4, 2010,
or the fact that there is no medical evidence that the work accident aggravated his pre-existing
condition, or that his own testimony on the subject was found to lack credibility. Indesd,
Frampion did not appeal the Appeliate Panel’s finding that his own

“physician, Dr. Bailey, never addressed the issue of whether the alleged accident on

September 4, 2010 aggravated the pre-cxisting neck and right arm conditions. . .and there

are no other documents, records or other material that address this issue...” (A, p.213 47,
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Cn appeal, Frampton instead argued that he did not need to prove that the condition for which he
sought benefits was causally-related to the events of September 4, 2010 under 5.C. Code Ann. §
42-9-35 or § 42-1-160,

The Couri of Appeals filed its Opinion on May 13, 2020 rejecting this argument and
conciuding that “substantial evidence supporting the appellate panel’s conclusion.” (A. p.12).
The Court of Appeals also rejected Framplon’s argument regarding Cornunissioner Taylor’s
consideration of “his post-injury retum to work and subsequent promotions” in weighing certain
evidence in support of an award that was ultimately vacated by the Appellate Panel. (A p.12)

Arguments

i The Respopdents did nof admif Habhility for permanent disahility benefits.

Frampion inexplicably argues that he is entitled to 2 disability award under 8.0, Code
Ann § 42-5-30 based on his claim that “liability was admitied” by the Respondents and that this
“fact” is the law of the case.” This argument is wholly without merit. Indeed, the Court of
Appeals correctly noted that although the Respondents admiited the dove field incident on its
Form 51, his entitlement to benefits was consistently denied. {A. pp.8—9). Moreover, it appears
that Frampton misapprehends the Workers” Compensation Act’s multiple statutory requirements,
as his Pctition for Writ of Certiorari boldly suggests that, without further proof, “[1) the claim is
accepted. . .medical freatment is provided, and temporary disability compensation is paid...[and]

compensation is provided as either permanent total or partial disability,...”

* Framplon misstates Commissioner Taylor's finding, suggesting that she found that “lability
was admitted.” This is incorrect. Commissioner Taylor noted only that the Respondents
“admitted the claim,” ie., admited that the claim met the requirements of 8.C. Cods Ann. § 42-
1-160, (A, p 191 #7),

L]
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What this facile argument fails to consider is that even when an employee meets his
burden of proving an impury by accident arising out of and in the course of his eomployment
pursuant to 5.C. Code Ann. § 42-1-160, he is not antomatically entitled to any benefiis. Instead,
to collect temporary disability compensation, an emplovee must actually prove his entitlement to

these benefits under 8.C. Code Ann. §§ 42-9-10, 42-9-20, andfor 42-9-260 with evidence of a

causally-related temporary loss of wage-earning capacity. See Lee v, Bondex. Ing, 405 8., 97,

102, 749 S E2d 155 157 (Ct. App. 2013: see also Crisp v South Co, 401 5.0 627, 645, 738

S.E.24 835, 844 (2013). If an employes desires medical benefits, he must actually prove his
entitlement under 5.C. Code Ann. § 42-15-60 with “evidence stated to & reasonable depree of
medical certainty™ that he requires such freaiment {0 “lessen the period of disability” caused by

the work-accident. See (risp v South Co., supra; see also Clade v, Chamnion Labs, 330 5.0 8,

11,496 5.5 2d 856, 857 (1998). Therealier, if the employvee expects payment of permanent
disability benefits, he must actually prove that he has a permanent loss of wage-carming capacity
(or permanent loss of use of g scheduled body member) as a result of the work accident under

5.0, Code Ann. §§ 42-9-10, 42-9-28, or 42-9-30. See Wigfall v Tideland Utilities, Ine,, 354 5.C.

Cuality Coneretg, 245 8.C. 625, 142 3.8.2d 43 {(1963). If the employee has a pre-existing

condition, the plain language of 5.C. Code Ann. § 42-9-35 places a heightened, mandatory
burden of proof upon him to actually prove, with expert medical evidence, that the accident for
which he seeks benefits actually aggravated the pre-existing condition. No workers’
compensation benefits fow automatically from 8.C. Code Ann. § 42-1-160 in any case, but

instead such benefits are poverned by multiple statutes with varving burdens of proof, ali of
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which are bome by the emplovee, While the emplover may admit lability for disability benclits
without a hearing, plainly that was not trae in the case sub judice.

Three days after the alleged evenis of September 4, 2010, Frampion was seen at Doctor’s
Care and diagnosed with a “cervical strain.” (A, p.342). By September 17, 2010, Frampton’s
“cervical muscie sirain” was considered “resolving” and he was released to “full duty” without
any work restrictions and without any recommendation for additional medical treatment. (Al
p0.344—245)% Thereafter, on September 23, 2010, the Respondents formally denied the claim
and filed a Form 19 with the Workers” Compensation Commission, which closed Frampton's
claim on September 28, 20107 (AL p.136).

{Om November 18, 2014, when Frampton first filed a Form 50 claiming additional benefits
under the Workers” Compensation Act, he characterized his accident as: “bouncing alongina
pick-up truck in a rough dove field when paim suddenly cccurred in his neck and right arm.” (AL
5213 By Form 51 dated December 4, 2014, the Respondents did not deny that Frampton may
have felt “pain” in his neck on September 4, 20190, but the Respondents specifically “denied” the
“extent of injury” and Further “denied” that Framplon was entitled to any medical or

compensation benefits as a resull. {A. p2l6)

v, Bailey that he had a “14 month” history of neck pain that occurred “gradually.” (A, pp.449—
452: p.350). Dr Baitley performed surgery a week later on March 21, 2011 and records reflect
his “Financial Class” was his health insurance, “Blue Cross.” (A, p.385). Frampton did not have
an active workers” compensation claim in March 2011 and the Respondents did not authorize the
surgery of ireastment with Dr. Balley, (A pp.135-136). Even Frampton previously admitted
that “.. nobody contests — that the neurosurgeon’s notes. . list Frampton's health insurance, not
workers’ compensation, {A. pp.350-352; pp 380 381: p.383; p387)7 (A, pp.495-—4956).

* Frampton®s claim was not re-opened wtif July 8, 2011, which is afier he alleged a new injury
{0 his neck a8 a vesult of a motor vehicle accident in Florida while operating a state vehicle and
after he wrote 1o the former Divector of the State Accident Fund alleging an injury to his neck on
Movember 4, 20010, {A. p 353, pp 432433},

i
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Conirary 1o the Frampton’s allegations, the Respondents did not, at any time, admit
“liabiliey” for workers’ compensation benefits. This fact s made clear on the Respondent’s
Form 51, which plainly states, “Tt is Denied the emplovee Needs/Is Entitled to Additional
medical care as a result of injury or illness”™ and “It is Denied the employee s entitled to
temporary olal disability,” and "It is Denied the employee is permanently disabled™ [sic]. (A,
p.216). Nothing about the Respondent’s Form 51 admits that the events in a dove field on
Seplember 4, 2010 aggravated Frampton’s pre-existing neck condition or admits “lability” for
any benefits under the Workers” Compensation Act

Similarly, on their Form 58 (Pre-Hearing Brief), the Respondents described their only
admission as follows: “Claimant was walking In 2 dove field and later complained of neck
pain” (A, p.221). Not only does the Respondents” Form 58 not admit any injury aside from
“neck pain,” but the Respondents’ Form 58 also specifically denies Framplon was entitled o any
compensation for permanent disability under 8.C, Code Ann. § 42-9-30. {A. .222). The
Respondent’s Form 38 clearly states that Frampton “suffered a non-disabling neck injury asa
result of the September 4, 2010 work accident” and questions the degree of any disability
“eausally-related to the September 4, 2010 accident, for which he was originally released to full
duty without restrictions and for which no additional medical treatment was recommended.” (A.
pp.222--223, pp.342—345). Like the other pleadings, the Respondents” Form 58 did not admit
the existence of any causally-related disabibity or that Frampton was entitled to any benefits
under the Act, (A, p.216; pp.221—223: p.254, line 20-—p.258, line 2).

simply because the Hespondents admitted the existence of neck pain following the dove
field incident under 5.C. Code Ann. § 42-1-160, Frampton was not absolved of his burden of

proving his entitisment 1o bapefits under the Workers” Compensation Act, Instead, oven where
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an accident is admitted, the burden is upon the emploves to prove by a preponderance of
evidence that he is entitled to the benefits he claims under 8.C. Code Ann, § 42-9-30.% See

Pields v, Owens Coming Fiberglass, 301 5.0, 354,393 S E2d 172 (1990) (holding that an

“award under the scheduled loss statule. . is premised upon the threshold reguirement that the
claimant prove a loss, or loss of use of] a specific ‘member, organ, or part of the body.”). Where,
as 15 here, there is 2 pre-existing condition, the employee faces an additional burden of proof
under 8.C. Code Ann. § 42-9-35 before he can be entitled (o any compensation benefits,
Mothing about the Respondents” conduct in this claim excused Frampton™s burden of
proving causstion under 3.0 Code Ann. § 422930 or § 42-9-35. Indeed, evervthing sbowt the
Respondents’ pleadings put Frampton on notice that the Respondents denied he was entitled to
any additional benefits under the Workers” Compensation Act based on a lack of causation,
Therefore, not only was Frampton required to prove he has a permanent loss of use of his back,
but he was also reguired to prove that alleged Joss was causally-related 1o the dove field incident
on September 4, 2010, as opposed to his pre-existing condition or a subsequent intervening
accident. Deespite Frampton’s statutory burden of proot and despite the Respondent’s denials
that this burden had been met, Frampton failed to prove, with any competent evidenvce, that his
alleged disability was casually-related (o the events in the dove field on September 4, 2010, See

Bundrick v, Powell's Garape, 248 8.0 496, 151 S.E.2d 437 (1966} (holding that an award of

benefils under 3.C. Code Ann § 42-9-30 maust be founded on evidence of sufficient substance

and not mere surmise, conjecture, or speculation). As such, Frampton's arguments regarding the

® Note that the Petitioner has abandoned his claims to benefits under any other provision of the
Workers” Compensation Act, including any claim for medical benefits, (A, p.225; pp.228-231,
pp 244—246; p. 485 pn 15—39),
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Respondents” admissions are neither factually acourate, nor legally relevant, and were properly
rejected by the Court of Appeals.

ik Frampton's new arguments regarding the application of 5.0, Code Ann. 8 429260

Frampton argued for the first time in his Petition for Rehearing “that section 42-8-260 iz
a 130-day time bar for raising 1 defense against compensability.” (A, p.24, f1.6) and raises it
again in his Petition for Writ of Certiorar. There is no reference to, or even mention of, 8.C.
Code Ann. § 42-9-260 in Prampion’s appeal to the Appellate Panel, or in his Briefs to the Court
of Appeals. (A, p.227: pp.228--231: pp.244—246; p.494; p.533). Frampion neither raised
below. nor preserved for appeal, any argument that 8.0, Code Ann. § 42-9-260 somehow
eliminates his burden of proof under B.C. Code Ann. § 42-9-30 or § 42-9-35. Therefore, this

novel argument is not properly before the Supreme Cowrt. See Butler v. Town of Edpeficld. 128

8.0, 238, 493 5.E.2d 838 (1997) (holding that one cannot present and v 2 case on one theory
and then attack the result below by presenting ancther theory on appeal).

tn addition, Frampton’s new argument regarding $.C. Code Ann. § 42-9-260 is wholly
without merit. 8.C. Code Ann. § 42-9-260 says absolutely nothing about an empioves’s burden
of proof under 5.C. Code Amn. § 42-9-30 or § 42-9-35 heing climinated if he receives benefits
for more than 150 days. Furthermore, as the Court of Appeals correctly noted, not even the
provision of medical treatment for nearly five times as long (728 days) constitutes a waiver of

the right to confest compensability of an employes’s injury. citing Dozier v, Am Red Oross, 411
P 3 Py LFLITS &

SO 274, 2924293, TeR S E.2d4 222, 231-232 (CL Apn. 2014
Not only does 5.C. Code Ann, § 42.9-260 not speak to the payment of medical bills

whatsoever, it certainly does not purport to eliminate an smplovee’s burden of proof under 3.C.

i
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Code Ann, § 42-9-30 or § 42-9-35 based on the amount or duration of payments.” As the Count
of Appeals correctly explained, if the provision of medical benefits were deemed an admission of
Hability, it
“would discourage employers from providing any level of reatment for a certain
condition for fear that providing treatment for a potentially unrelated condition would

irrevocably affect a future finding on permanent disability.” Dozier v, Am. Red Cross

411 8.0, 274, 292-93, 768 S.E2d 222, 23132 (Co. App. 2014).
Therelore, the Court of Appeals properly applied case law firmly establishing an employer’s
right to contest the issue of permanent disability, sven when benefits have been provided, in
concluding Frampton is not entitled to any workers’ compeusation benefits as a matier of law.

ifE, 5.0, Code Ann, 5 42-9 35 s & mandatory pre-reduisiic to an avward of workers®

cempensation benelis where there i3 8 pre-existing eondifion, not an aflirmative

defense.

7 The Record contains no evidence regarding the payment of specific medical bills or their
amounts. While Frampton’s Supplemental the Record on Appeal (grafied afler the Petition for
Rehearing was filed) show medical expenses have been paid, he has not proffered any evidence
to substantiate his claims regarding payment of bills {or specific services. As noted in the Return
{0 Motion to Supplement the Record (A, p.110) and herein above, the Respondents provided
Frampton with two visits to Doctors Care in September 2010, his workers® compensation claim
was closed by Beptember 28, 2010, Frampton’s claim was not reopened until July §, 2011, after
Frampton alleged a new injury o his neck asg a result of a motor vehicle accident in Florida while
operating a state vehicle and afier he wrote to the former Director of the State Accident Fund
alleging an injury to his neck on November 4, 2010, (A, p.353, ppA432—433). Thereafler,
medical expenses were paid by the Respondents without further agreement or order of the
Commission. Also included in the Respondents’ reported payments is their own expenses in the
subsequent defense of the claim, including legal fees and costs, (A, p.482—489). Importantly,
the payment of medical expenses was made prior to the Respondent’s Form 51 and Form 58
specifically denying Frampton’s claim for benefits.

it
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Because Frampion has a pre-existing condition, both the Workers” Compensation
Commission and the Cowt of Appsals properly concluded that, before he can be awarded any
compensation benefits, Frampton is subject to a mandatory burden of proof under 5.C. Code
Ann. § 42-9-35. All pavments of compensation under 8.C. Code Ann, § 42-9-10, § 42-9.20, or §
42-9-30 require proof of 2 causal-relationshin between a work aceident and the claimed

disability. See Singloton v, Youpe Lumbeor Oo,, 236 8.0, 454, 114 S E.24 837 (18640).

However, employees are subject to an additional, heightened burden of proof when there is
evidence of a pre-existing condition by virtue of §.C. Code Ann. § 42.9.35.

On its face, 8.C. Code Ann.§ 42-9-35 governs “"Compensation and Pavment Thereof”
{(the chapter title} when there is "Hvidence of pre-existing injury or condition™ (the cods section
title}. This statute clearly and unequivocally requires that “[tihe employves shall cstablish by a
preponderance of the gvidence, including the medical evidence that.. the subsequent injury
aggravated the pre-existing condition...” (emphasis added). This plain language clearly
indicates that there is no condition precedent to the application of 8.C. Code Ann. § 42-9-35
other than the exisience of & pre-gxisting condition. “Where the statute’s language is plain and
unambiguous, and conveys a clear and definite meaning, the rules of statutory Interpretation are

not needed and the Court has no right to impose another meaning.” Vaughn v, Bernbarde, 345

500,196, 198, 547 5.E. 24 869, 870 (2001) {citing Hodges v, Ramey, 341 5.0, 79, 533 5 E.2d

378 (20003,
Similarly, 5.0 Code Ann. § 42-9-35 makes no distingtion between accidents that are
admitted, rather than denied. Furthermore, simply becauss the Respondents admitted

Frampton’s September 4, 2010 dove field allegations® met the requirements of 8.C. Code Ann. §

" See A pp.215—216.
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42-1-160, Frampton’s burden of proof under 8.0, Code Ann. § 42-8.35 was in no way sxcused,
as these are separate statutes goveming separate issues, Al no time did the Respondents concede
that the reguirement of § 42-8-33 had been met, nor did Frampton make any attempt 1o prove
that the condition for which he sceks permanent disability compensation is causally-relatad to the
events i the dove field on September 4, 2010, as opposed to his pre-existing condition,
Furthermore, § 42-9-35 is not, a5 Frampion suggests, an affirmative defense. The very
face of the statute makes it plain that the only burden is placed squarely upon him - “filhe
employee shall eslablish™ — and the statute otherwise places no affirmative obligation upon the

Respondents. OF course, the use of the term “shall” indicates that Frampion’s burden of proof

under § 42-9-33 {s mandatory. See (ol
{2002} (holding “use of the words “shall” or “must’” indicates the legislature’s intent to enact a

mandatory requirement.”) In addition, it is well-settled that *{tthe difficulty in proving a fact
compensation case does not relieve the party on whom the burden rests of proving if, and does

45 5.C. 513, 524, 41 5524 652,

not shiff the burden 1o the other party.” Lorick v. 8.0C.1
668 (1965} (internal citations omitted),

Frampton’s tortious argument regarding his own unfounded opinions regarding the
legislative history and statutory construction of 8.C. Code Ann. § 42-9-35 are neither
compelling, nor preserved for appeal (having been raised for the first thne in g Petition {or
Rehearing). According to Frampion's new argument”, which was never properly raised before

the Commission or the Court of Appeals, *42-9-35 was not enacted 1o create an additional

7 See Rule 20703 1R (“lo]ridnarily, no point will be considersd which is not set forth in the
statement of issues on appeal™; see also Rodney v, Michelin Tire Corp,, 320 8.0, 525, 466
5.E.2d. 357 (1996 (holding that issues not raised 1o the Workers” Compensation Commission
are not preserved for appeal),

i3
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burden on an injured worker — certainly not in an accepied case.”™ Respectfully, that is the exact
season why 5.0, Code Ann § 42-9-35 was enacted and, on its very face, it applies whether or not
a claim otherwise meets the requirements of 5.C. Code Ann, § 42-1-160.

In 2007, legisiation including 8.C. Code Ann. § 42-9.35 was introduced following the
recommendations of Governor Sanford’s Task Force on Workers’ Compensation Reform.'® One
of cenfral foci of the Task Force bad been the Commission’s seemingly unfetiered authority to
award compensation benefits in the absence of competent proof of causation.’! To ensure that
benefits were only awarded upon proof by medical evidence, the Legislature amended or enacted
requirements of proof by “expert opinion or testimony stated 1o a veasonable degree of medical
certainly” in all medically-complex cases (8.C. Code Ann. § 42-9-160{E3), all claims of
repetitive trauma (5.0 Code Ann, § 42-1-172), all ocoupational disease claims (8.0, Code Ann.
§ 42-11-10), all claims for medical benefits bevond ten weeks (8.C. Code Ann. § 42-15-60), and
all claims for compensation where there is evidence of a pre-existing condition (8.0, Code Ann.

£ 42-9.35).12

" The undersigned was a member of the Governor’s Task Foree on Workers” Compensation
Heform.

" The final Report and Recommendations of the Task Force identified the followin g
recommendations: “/codify standard burden of proof by a preponderance of competent
evidence” and "{rfequire expert medical opinions on issues of causation, where contested, and
on permanent mpairment 1o be stated “to o reasonable degree of medical cortainyy.” Otherwise,
awardy are speculative,”

2 The summary accompanying S0332, introduced in Senate Session 117 (2007), which was
enactod {Act 111} during that same session, states the purpose of 8.0, Code Ann. § 42-9-35 s
TG PROVIDE THAT THE EMPLOYEE SHALL ESTABLISH BY THE PREPONDERANCE
OF THE EVIDENCE, INCLUDING MEDICAL EVIDENCE, THAT THE SURSEQUENT
INJURY AGGRAVATED THE PREEXISTING CONDITION OR PERMANENT PHYSICAL
IMPAIRMENT OR THE PREEXISTING CONDITION.” {emphasis original). See also,
Hartzell v, Pahvetto Coliision, 419 5.0 87, 796 S.E.2d 143 (Cr. App. 2016) {explaining the
purpose of the 2007 amendment to 5.C. Code Ann. § 42-15-60 was “a requirement for expert

14
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Frampton’s argument that 5.C. Code Ann, § 42-9-35 is mevely an apporiionment
statute’”, or that it does not apply where the threshold requirements of 8.0, Code Ann, § 421«
160 have been met, ave not only devoid of evidentiary support and unpreserved for appeal, but
improper in lHght of the legislative history and the pladn language of the statute itself. Section 42-
9-35(A) makes clear and unambiguous that all emplovess with a pre-gxisting condition gre
subject Lo a heightened burden of proof. When, as here, the “statute’s terms are clear and

unambiguous on their face, there is no room for statutory construction and 2 court must apply

the statule according o s literal meaning.” Coroling Power & Lol Co. v, Ciry of
£ s }

the legistature’s intent to enact a mandatory requirement.™). Accordingly, both the Workers®
Compensation Commission and the Coust of Appeals properly applied the mandatory torms of §
42-9-35 to the undisputed facts of this case in concluding that Frampton is not entitled to any
benetits,

IV, bubstantisl evidence supparts the Commission’s finding that the September 4, 2010

agcident did not agoravate Frampion's pre-existine neek problem.

According to the Court of Appeals, the Workers” Compensation Commission’s findines
g : I

of fact regarding Framplon's pre-existing neck problems and his failure to present any medical

medical evidence to supporl an award...and limited the Appellate Panel's broad discretion” and
holding that this heighted burden of proof applied irrespective of whether the claim was admitted
or demsd),

¥ To the extent that 8.C. Code Ann. § 42-9.35 governs “apportionment,” it makes clear that oo
compensation is apportioned to an employee with a pre-existing condition in the absence of
proof by expert medical evidence stated to 2 reasonable degree of medical certainty that the work
accident aggravated his pre-existing condition.
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evidence that the September 4, 2010 dove field incident aggravated those pre-existing problems
are supported by substantial evidence in the record. These findings include detatled recitations
of the evidence of his pre-existing neck and arm pain (including treatment by a neurologist,
narcotics, nerve studigs, and an MRI scan) (A, pp211—212 42; p.427; pp.437 438, pp.442-
448}, Frampton’s own statement o Dr. Bailey that his “problems began on February 20, 20107
(A, p212 #3; p.430): his admission to Dr. Keffer that he “had these problems “for yvears ™ (A

&

P2 2 #4; p.432), that Frampton™s testimony was not “very credible with regard 1o the extent of
his pre-existing neck condition” (A, p.212 #5; p.265, 1.21—-1.265, 113}, and that
“Dr. Bailey.. never addressed the issue of whether the alleged accident on September 4,
2010 aggravated the pre-existing neck and right arm condition for which he had
previously trested [Frampton] and there are no other documents, records of other material
that address this issue in the Record of this claim.” (AL p.212 46; p.213 #7).
Frampton did not appeal any of these findings, which the Court of Appeals properly concluded
are supported by substantial evidence in the record. (AL p.12). In addition, Frampton raised no
argument with respect to the substance or foundation of these findings in his Petition for
Rehearing or his Petition for Writ of Certiorarl, Therefore, there can be no guestion that the
Commission’s findings are the law of the case and entitled to preclusive effect in any future

procesdings. See Mi-Lee Acquiziion Fund, LP. v. Deloire & Touche 327 540, 238, 489

S.E.2d (1997) {holding that an unchalienged ruling, right or wrong, is the law of the

case); Contineatal Ins, Co v Shives 328 8.C. 470, 492 5.1.2d 808 (Ct. App. 1997 (stating

that a lower cowrt’s unappealed ruling becomes the law of the case, and the appeliate court
must assume the ruling was correct),

Therefore, based upon substantial evidence and the applicable law, Framplon cannot

iG
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prove that the neck condition for which he seeks permanent disability compensation is cansally-
related 1o the September 4, 2010 dove field incident. As such, even if the Supreme Court were (o
render judgement in Frampton’s favor and conclude that 8.0, Code Ann. § 42-9-35 s
inapplicable, Frampton nonetheless would not be entitled 1o any benefits under 5.C. Code Ann. §
42-9-380 because he did not prove causation for his alleged disability. Respectfully, the Petition

for Writ of Certiorari shouid be denizd because the appellate courts traditionally do not concem

591, 596 (2001} (holding that 2n appellate court will not pass judgment on a matter when ne
actual controversy capable of specific relief exists).

Y, The Court of Appeals properly concluded that Frampton failed to meei his burden

of proof under 5.C, Code Ann. $42-9-25 based on substantial evidence and not

merely by operation of law,

Commissioner Taylor specifically concluded, “[Frampton] did not mect his burden of
prool under 8.C. Code Ann. § 42-9-357 (A p.195 #2), Frampton’s Form 30, Request for
Commission Review, makes no mention of this conclusion {or the findings upon which it is
based), Frampton raised no argument with regard to the application of 8.C. Code Ann. § 42-9-35
i his brief to the Commission’s Appellate Panel, and Frampion otherwise failed to even dispule
the issue in his Brief in Reply 1o the Respondent’s appeal to the Appellate Panel, (AL p. 225,

PR 2282310 1Y He simply claimed that § 42-9-35 does not apply to him.

# Commissioner Taylor also made a specific finding of fact regarding Frampion’s credibility (or
rather, lack thereof} regarding this seminal issue under 8.C, Code Ann, § 42-9-35: “] do not find
{Frampton’s] testimony 1o be very credible with regard 1o the extent of his pre-gxisting neck
condition.” (A, p. 193 #13). This finding was not disputed before the Commission’s Appellate
Panel. (A. p 218, p. 212 #5),

17
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Hecause the Frampton failed to meet his burden of proof under 3.C. Code Ann. § 42-9-35
and because an award of benefits under the Act must be necessarily predicated on meeting this
statutory burden, the Appellate Panel properly concluded that Frampton is not entitled to any
additional benefits under the Workers” Compensation Act as & matter of law, However, based
upon their own view of the greater weight of the evidence in the record, the Appellate Panel went
on to find that there was absolutely no medical evidence that the September 4, 2010 dove field
ingident aggravated Frampion’s documented pre-existing condition. {A. p.213).

While the Respondents respectfully contend that “an unappealed ruling, right or wrong, is
the law of the case,”"” both the Commission’s Appellate Panel and the Court of Appeals
specifically addressed the evidentiary basis for the findings of fact and rulings of Jaw under 8.C.
Code Ann, § 42-9-35, despite Fraropton’s failure {0 preserve this issue for appeal. In fact, the
majority Opinion of the Court of Appeals makes no reference to the “law of the case dogtrine™!¢
or issue preservation generally, but instead reviewed the Commission’s findings and conclusions
based upon the standard of review sct forth by the Adminisirative Procedures Act. According to

the majority Opinion, “.. [tThere is substantial evidence supporting the appellate panel’s

Preferrad Mot Ins Co., 2255 8.C. 159 (1970).

1 The dissenting opinion of the Court of Appeals does argue that Commissioner Taylor's
findings of fact may not be the “law of the case™ because “there was no reason for Frampion o
appeal.” The dissent did not cite any authority for this propesition. Moreover, while
Commissioner Taylor may have awarded Frampton benefits, her findings and conclusions as to §

42-9-35 were not favorable to Frampton; therefore, he had an absolute obligation to seek review

Lindsay, 328 S.C. Code 329, 491 §.E.2d 583 {1997} - a case cited with approval by the dissent -
when “neither party has challenged certain trial court vulings.. . such rulings are the law of the
case.. Specifically the trisl court’s findings. . are unchallenged and are the law of the case.”
{citing Biales v, Young 315 8.C. 166, 432 8.E.2d 482 (1993 Dwver v. Tomn Jenkins Realiy,
Inc., 289 5.C. 118, 344 B E.2d 886 (Cr. App. 1986)),

18
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decision” (emphasis added) (A pp.11—12), and the majority thereafler recited that evidence.
Theretore, the Court of Appeals went far beyvond the lega! ramifications of Frampton’s failure to
pertect his appeal and concluded substantial evidence supports the Appellate Panel’s findings of

fact on the seminal issue of causation, necessitating affirmation. Lok v, Bi-Lo, Ine., 276 8.C.

130, 276 85.5.2d 3064 (1981) cholding an appeliate cowrt must alfirm the Commission’s findings if
they are supported by substantial evidence). Without proof of causation, Frampton is not entitled
any disability benefits under 8.0, Code Ann. § 42-9-30 as g matier of law.

VI 5.0, Code Ann §42-9-35 preperly applies to the undisputed faets of this claum,

Frampton argues that by neglecting {o appeal Commissioner Taylor’s fndings and
conclusions regarding 5.C. Code Ann. § 42-9.35 because he believed it unnecessary, he is not
bound by them. There is no merit in this contention, nor is there meri{ in Frampton’s argument
that findings and conclusions bearing on 8.C. Code Ann. § 42-9-35 are not “the law of the case”
beeause the rule somehow applies only to appellants. Of course, Frampion cites no authority for
this bold proposition'’, which is plainly contrary not only to generations of case law, but also to
5.C. Code Ann. § 42-17-90, which mandates that a Hearing Commissioner’s Order “is
conclugive and binding as to all questions of fact” if there is no timely review of these findings.
Therefore, it is Frampton who misapprehends the concepts of issue preservation and additional
susiaining grounds, not the Commission or the Court of Appeals.

Frampton clings to the Hberality afforded respondents to raise “additional sustaining

grounds” on appeal in accordance with Rule 220(c), 8.C A.CR., which states “[tihe appellate

¥ Frampton does cite Jasper County Board of Bducation v, Jasper County Grand ury, 303 S.C.
4%, 398 5.E.2d 498 (1994}, for the definition of “prevailing party;” however, this case did nof
deal with issue preservation whatsoever, but instead defined the term in the context of statutory
attomney fees. Therefore, the Jasper decision is not relevant,

19
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court may gffirm any ruling, order decision, or judgment upon any ground(s) appearing in the
Record on Appeal.” Clearly, the operative word is “affirm.” What Frampion now advocates is a
policy permitting “reversal ” on grounds not raised below and not appearing in the Record.™ Not
only 1s this antithetical (o 5.C. Code Ann. § 42-17-90 and the entire congept of finality, but also
ignores the fact that Frampton has abandoned any challenge to these findings on appeal. See

Fields v. Melrose Lid, Partnership, 312 8.0, 102, 106, 439 S.F.2d 283, 285 {CL App. 1993)

{holding that an issue not argued in the brief is deemed “sbandoned” and will not be considered

by the appellate court). Moreover, Frampton’s reliance on 1'0n, 1L v, Town of ML Pleasant is

misplaced, as that case clearly states that even “a respondent may abandon an additional

sustaining ground...by failing 1o raise it in the appellate brief.” 338 8.0, 406, 526 8. F.24 716

289 5.C. 549, 347 8.E.2d 308 (Ct. App. 1986}, and Ruls 208(b¥ 1B S.C.ACR..

Frarapton did not challenge Comunissioner Taylor’s findings before the Appsliate
Panel'”, he did not challenge them in his Brief to the Cowrt of Appeals, he did not chailenge them
in his Petition for Rehearing, and he does not now challenge them in his Petition for Wit of

Certiorari. Therefore, regardless of whether the Court of Appeals sustained the Commission’s

" South Carolina appellate courts do not recognize the “plain error rule,” under which a court in
certain circumstances is allowad to consider and rectify an error not raised below by the

party. Divkema v, Carsling Emereeney Phesicians, PO, 348 8.C. 349, 554, 560 S.B.2d 894, 896
{2002y, Kennedy v, South Caroling Retirernent System, 349 8.0, 831, 564 S.E2d 322 (26011,
Indeed, “an appellate court may not rely on Rule 220¢c). SCACR, when the reeson does not
appear in the record...” and "[aln sppellate court may not, of course, reverse for #Ny resson
appearing in the record" {(emphasis added) POn, LLC v, Town of Mt Pleasant, 338 8.C. 406,
326 S.E.2d 716 (8. 20000,

" In his Briefs to the Commission’s Appellate Panel. Frampion made no claim to have satisfied
the requirements of 8.C. Code Ann. § 42-9-35 — not even as an additional sustaining ground in
response o the Respondent’s appeal expressly raizing this very issue.
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findings of fact based on substantial evidence (as siated in the majority opinion), or because no
party ever challenged or disputed these findings, the (ot remains they are conclusive and
binding on the parties pursuant to 8.0, Code Ann, § 42-17-90 and fatal to any disability claim
under 5.0, Code Ann, § 42-9-30 by virtue of 8.C. Code Ann. § 42-9-35 and Frampton’s failure

to prove the essential element of causation.

L8

Instead of arguing that he had satisfied the requirements of S.C. Code Ann. § 42.9.3
with actual evidence, Frampton claimed -- for the first thme in his Briel to the Cowrt of Appeals -
~that 8.C. Code Amn. § 42-9-35 was not timely ralsed. Though specious, Frampton could have
made this argument to the Hearing Commissioner, or even lo the Commission’s Appellate Panel,
but he did not raise it at sll. Therefore, the argument was not property before the Court of
Appoals and 15 not properly before the Buprome Court with hig Petition for Writ of Certiosart.,

See Wilder Covp.ve Wilke, 330 8.C. 71, 76, 497 S E.24 731, 733 (1998 ("It is axdomatic that an
{ 3

155ue canmiol be vaised for the first time on appeal, bul must have been raised to and ruled upon
by the trial indge to be preserved for appellate review.”) {intemal citations omitted),

Moreover, Frampton's arguments that he was somehow unaware 8.C. Code Ann. § 42-9-
35 applied to his claim for compensation, or that the Commission erred in applying 8.C. Code
Ann. § 42-9-35 to the facts of this case, are specious. Of course, it is a well-established principle

"that ignorance of the law is no excuse.” State v, Bianarr, 400 8.C. 156, 160 0.7, 733 S.E.2d

890, 892 n.7 (201 2%
Furthermore, the Respondents did not obtain Framplon's prior medical records, detatling
the extent of his pre-existing injury and treatment, until the eve of the hearing. At the call of the

hearing on July 15, 2015 with Commissioner Taylor, counsel for the Respondents clearly and

21
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unequivecally raised Frampton’s burden of proof under 8.C, Code Ann. § 42-9-35 and his failure
to prove an aggravation of his pre-existing condition:

“It’s our position that any injury Mr, Frampton sustained on September 4, 2010, while

walking through a dove field was simply a corvical sprain or strain... It is our position

that there 15 no evidence that [Frampton] sustained any additional injury or exacerbated
his known pre-cxisting condition as a result of the September 4, 2010, accident.

[Frampton] has a known pre-existing condition, as indicated in Dr. Bailey™s records. D

Bailey diagnosed him with a C6-7 radiculopathy approzimately six months prior to the

dove field incident. [Frampton] has a burden of proof by a preponderance of the

evidence that that pre-existing vondition was aggravated or exacerbated. We don’t

believe be’s met that burden of prool” (A, p.254, L21—p.255, L15) (emphasis added),
Frampton did not object (o this issue being raised at the hearing, nor did Frampton seck an
adjournment or postponament fo obtain the necessary proof] or to otherwise challenge the
medical evidenoe bearing on this dssue. (AL p. 258; p. 281, 1L 123—14; p.283, 1L 1—2). See S.C.
Code Reg. 67-612(1).

Thercfore, the issue was tried by implied consent®® and Frampton was guestioned at
length about his pre-existing condition, which he denied having, and the dearth of evidence
supporting any aggravation, both by his own attorney and by the Respondents. (A, p.264, 1.20—
p.265, L8, p.276, 1.7—12; p.279, 1.21—p. 283, 1.9, p.288, 113~ p.293, L1). In addition,
Frampton’s atforney stipulated to the admission of medical records documenting Frampton’s pre-

existing condition and the lack of causal-cormection to the dove field incident. (A, pp.427—440;

0 “The rude that 2 theory must be raised in the pleadings is inapplicable when mn issue is fried by
consent of the parties, cither express or implied.” Toal, ef al., APPELLATE PRACTICE IN SOUTH
CARCGLINA, p.653 (1999},
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pp.444—d432} Thersalter, Commissioner Taylor specifically yuled om 8.C. Code Ann. § 42.9-35

and Frampion did niot object, roquest reconsideration, or appeal either this ruling or her

concomitard findings. As explained in McCurry v, Keith, 312 8.0, 254, 481 8.5.2d 166 ({1
App. 1997}, where an issue is mentioned in the opening statements and a witness is guestioned
without objection on that issue. the issue is tried by implied consent even if it should have been

pleaded. See alse Andrews v Von Bllen & Walker, Inc, 315 8.C. 199, 432 8.E.2d 500 {Ct. App.

1993} tholding that where the parties and the court discussed an issuc af trigl without objection,
the issue was tried by consent of the parties). Therefore, the Writ of Certiorari should be denied,
as neither the Commission, nor the Court of Appeals committed any legal error in applying 8.C.
Code Ann. § 42-9-35 to the unappealed, undisputed facts of this case.

Yil.  The Workers’ Cempensation Cenunission reversed and vacated the Hearing

Commissinner’s award under 8.C. Code Aun, § 42-9-30 and areuments recarding

that award are maat,

Commissioner Taylor’s award of benefits under 5.C. Code Ann. § 42-9-30 was
specifically reversed and vacated by the Commission’s Appellate Panel. (A, p.211,1L.8--9, p.214
#2}. Because the Appellate Pancl is the “ultimate fact finder and is not bound by the single
commissioner’s findings of fact,” the previous findings of Commissioner Taylor to the contrary,

along with her analysis of the issue, are irelevant. Ross v, American Red Cross, 298 5.0, 490,

492, 381 8.E.2d 728, 730 (1989). In fact, vacating Comnyissioner Taylor’s award leaves i as if

it had never been rendered — it is no longer in effect or existence. Moore v. North American Van

Lines, 319 S.C. 446, 462 S.E.2d 275 {1995); see also, 8.C. Code Ann. § 42-17-60 (requiring that

an appeal lies from the final order of the Appellate Panel, not the Hearing Commissionse),
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However, even if Commussioner Taylor's vacated sward of benefits under 8.0, Code
Anm § 42-9-30 were properly before the appellate courts, i is olear that the Court of Appeals
properly concluded that she committed legal ervor by constdering the fact that Frampion was
earning $102,250.00 per vear as the Depuly Divector of the Depariment of Natural Resources
{arnd massed no time from work), (AL p295, 11617 p 193 #13) Specifically, Commissioner
Taylor considered these admitted facts in the context of weighing the credibility of Dr. Bailey’s
opirions on impairment, which included the fallacious statement that Framplon was “unable to
return to work” (A, p.367% According to Conmnissioner Tayvlon
“Thiased on {Frampion’s] return fo work and promotions received since his original date
of injury, I give Dr. Basley’s revised Form 148 vervy little weight due to his opindon that
the [Frampton] couldn’t return 0 his current emplovment. That apinion is completely
disproven by the facts of the case and calls into question the additional information
placed in the revised Form 1487 (R, p 193 #14),
Not only was Commissioner Tayior’s finding in this regard factually correct and within her
discretion to weigh and judge the credibility of the evidence, but Frampton did not even appeal
this finding t the Commission’s Appellate Panel. (AL p.225, pp.228-230, pp. 2442461,
Frampton has now raised additional issues regarding his vacated disability award under
5.0 Code Ann. § 42-9-30 for the first time in his Petition for Rehearing; specifically, that the
matter “should be remanded to the Appeliate Panel to determine Frampion's permanend partial
disability.. based on the framework set Dorth in Clemmons” and “directed to apply the 78%
regional cervical spine rating.” However, Frampton never vaised any such argument in his Brief
to the Court of Appeals, much less to the Conunission liself. While there s 3 lone reference in

his brief to Clemmeons v Lowe’s Home Cirs,, Ine, 420 5.0, 282, 803 5. 524 268 (2017,

fd
o
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Frampton does not argoe for its apphication to his own claim, but instead states, “if seems
ohvions that a claimant’s return to work would be considered in determining whether an award
of permanent and total disability is appropriate.” (A p.510, L1). Therefore, no argument
regarding the propriety of Commissioner Taylor’s vacated award, including Frampion’s new
argument regarding Clemumons, is properly before Supreme Court by the Petition for Writ of

Cerbiorart. See Wilder Corp, v, Witke, 330 8.C. 71, 76, 497 8. E.2d 731, 733 {1998 {stating "{i}i

is axiomatic that an issue cannot be raised for the first time on appeal, but must have been raised
to and ruled wpon by the trial judge 10 be prosevved for appellate review.™) {internal citations
not raised to an intermediate appellate court is not preserved for review by the Supreme Court)
{internal citations omifted).
Conclusion

The Respondents, the South Carcling Department of Natural Resources and the State
Accident Fund, contend that the Court of Appeals properly affirmed the final Decision and Order
of the South Caroling Workers” Compensation Commission based upon substantial evidence in
the record and the applicable law. Therefore, because the Petition raises no special or important
reasons for review, the Respondents respectfully request that the Petition for Writ of Certiorari
be dented.

Respectiully submitted,
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