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Dear Mr. Thomas::

| checked the following acts that you requested and but could not locate a visible
impression of the Great Seal: 1993 Act No. 184 and 1998 Act No. 402.

| checked the following acts that you requested and found that they have a visible
impression of the Great Seal: 1982 Act No. 358; 1986 Act No. 462; 1995 Act No.
83; 1997 Act No. 113; and 1997 Act No. 136.

Sincerely,

o ) T

Steven D. Tuttle
Deputy Director
Archives & Records Management

8301 Parklane Road * Columbia, SC 29223 » scdah.sc.gov
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EXAMPLE OF PETITIONER'S TRAVERSE (continued)

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

ZACHARY SMITH
Petitioner
No. 07-06068-CV-SJ-ODS

V.

MIKE KEMNA

N Wn Wn WD LN N N N U

Respondent
PETITIONER'S TRAVERSE TO RESPONSE TO ORDER TO SHOW CAUSE

Petitioner Zachary Smith makes his traverse to the response of respondent in
this matter.

Standard for granting relief.

As noted by the respondent, 28 U.S.C. §2254(d) provides a standard for when
relief can be granted for claims adjudicated on the merits in state court: Relief should
be granted when the state court adjudication “resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.” The United States Supreme
Court interpreted that language in Williams (Terry) v. Taylor, 529 U.S. 362 (2000).

The Court held that §2254(d)(1)'s “contrary 10" clause required the rejection of
state court decisions which were “substantially different from the relevant precedent of
this Court.” The court gave an example of a misinterpretation of Strickland v.
Washington, 466 U.S. 668, 694 (1984):

If a state court were to reject a prisoner's claim of ineffective
assistance of counsel on the grounds that the prisoner had
not established by a preponderance of the evidence that'

result of his criminal would have been different,
that decision would be “diametrically different, “opposite in

character or nature,” and “multually opposed” to our clearly
established precedent because we held in Strickland that the
prisoner need only demonstrate a “reasonable probability
%. .. the result of the proceeding would have been

rent.”

Williams (Terry) v. Taylor, 529 U.S. 362, 405406 (2000).

The Court then considered the situation in which a state court correctly identifies

the applicable Supreme Court precedent and the standards contained in that precedent,

but applies them unreasonably to the facts of the case. The Court held that this
situation requires relief under §2254(d)(1): A state-court decision that correctly
identifies the governing legal rule but applies it unreasonably to the facts of a particular
prisoner's case certainly would qualify as a decision ‘involving an unreasonable
application of . . . clearly established Federal law.” Williams (Terry) v. Taylor, 528 U.S.
362, 407-408 (2000). The court declined to decide how the “unreasonable application”
clause applies when a state court decision either extends a legal principle from
Supreme Court precedent to a new context or declines lo do so.

The Court held in Williams _(Tarry) that an incorrect application of law is not the

same as an unreasonable application of law. But the reasonableness of the slate court

decision is evaluated objectively by the reviewing court, not by any sort of “majority rule”

analysis. The Court specifically rejected the standard of the Fourth Circuit, which had
focused on whether “reasonable jurists™ would find the state court determination to be
reasonable. )Williams (Terry) v. Taylor, 529 U.S. 362, 409-410 (2000).

While Williams (Terry) did not enunciate standards for the reasonableness
determination, it did provide an illustration of the proper analysis when it applied the
standard to the decision of the Virginia Supreme Court in Mr. Williams' case, and found

that court's decision to be an unreasonable application of clearly established federal

(€) 3Irtqryxg
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law. In reaching this conclusion, the Court examined the reasoning of the Virginia
Supreme Court both as lo the legal standard which it applied and as to the application
of that standard to the facts of the case. The court found two aspects of the Virginia
Court decision to be unreasonable: First, the Virginia Supreme Court applied the
wrong legal standard when it held that the prejudice standard of Strickland v.
Washington, 466 U.S. 668, 688 (1984) had been modified by Lockhart v. Fretwell, 506
U.S. 364 (1993). Second, it failed to evaluate the evidence in the case property in
accordance with the comect standard when it found that the failure of Mr, Williams'
counsel to present penalty phase evidence did not prejudice him. Williams (Terry) v.
Taylor, 529 U.S. 362, 413-414 (2000). Accordingly, the United States Supreme Court
reversed Mr. Williams' senlence of death
The United States Supreme Court recently expanded on its analysis of 28
U.5.C. §2254(d):
AEDPA does not "require state and federal courts to wait for
some nearly identical factual pattern before a legal rule must
be applied.” Carey v. Musladin, . . .127 S.Ct. 649, 656. . .
(2006) (KENNEDY, J., concurring in judgment). Nor does
AEDPA prohibit a federal court from finding an application of
a principle unreasonable when it involves a sel of facts
“different from those of the case in which the principle was
announced.” Lockyer v. Andrade, 538 U.S. 63, 76. . .(2003).
The statute recognizes, to the contrary, that even a general
standard may be applied in an unreasonable manner. See,
e.g., Williams v. Taylor, 529 U.S. 362, . . . (finding a state-
court decision both contrary to and involving an
unreasonable application of the standard set forth in
Strickland v. Washinglon, 466 U.S. 668. . . (1984)).
Panetti v. Quarterman, 127 S.Ct. 2842, 2858 (2007).
In addition to the situation where a slate court decision is “contrary t0” or "an

unreasonable application of clearly established federal constitutional law, 28 U.S.C.

EXAMPLE OF PETITIONER'S TRAVERSE (continued)

§2254(d)(2) provides that a state court decision must be reversed, and relief must be
granted if the state court proceeding “resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the state
court proceeding.” The application of this standard was discussed in Miller-E/ v.
Cockrell, 537 U.S. 322 (2003) (Miller-E I):

Factual determinations by state courts are presumed correct
absent clear and convincing evidence to the contrary,
§2254(e)(1), and a decision adjudicated on the merits in a
state court and based on a factual delermination will not be
overturned on factual grounds unless objectively
unreasonable in light of the evidence presented in the state-
court proceeding [citations omitted.] Even in the conlext of
federal habeas, deference does not imply abandonment or
abdication of judicial review. Deference does not by
definition preciude relief. A federal court can disagree with a
stale court’s credibility determination and, when guided by
AEDPA, conclude the decision was unreasonable or that the
factual premise was incorrect by clear and convincing
evidence.

Citing Miller-E! |, the court in Collins v. Rice, 365 F.3d 667, 685 (9™ Cir. 2004),
found the appeliate court's determination that the trial judge properly accepted proffered
“neutral” bases for peremptory challenges was not supported by the record,

commenting,

Contrary to the assertion in the dissent, we have not
substituted our own judgment for that of the state court.
“Even in the context of federal habeas, deference does not
imply abandonment or abdication of judicial review.
Deference does not by definition preclude relief. A federal
court can disagree with a state court's credibility
determination and, when guided by AEDPA, conclude the
decision was unreasonable or that the factual premise was
incorrect by clear and convincing evidence.” Mille-El, 123
S.Ct. at 1041; see also Hall v. Dir. of Corrs, 343 F.3d 976,
984 n. 8 (9™ Cir.2003) ("AEDPA, akthough emphasizing
proper and due deference 1o the state court's findings, did
not eliminate federal habeas review. Where there are real,
credible doubts about the veracity of essential evidence and

4
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the person who created it, AEDPA does not require us to
turn a blind eye.”).

Also applying Mifler-El I, the court in Parsad v. Greiner, 337 F.3d 175, 180-181
(2" Cir. 2003), found that the state court's determination that a petitioner was not "in
custody” for Miranda purposes was an unreasonable determination of the facts
f presented to the state court.

Explaining its ruling that the state court decision that the petitioner's plea
agreement had not been breached was an unreasonable determination of the facts, the

court in Gunn v. Ignacio, 263 F.3d 965, 970 (9" Cir. 2001), stated the standard as

follows: "We read the * ble determination of the facts' criterion to require ‘more

than mere incorrectness, such that the state court's fact finding is 50 ‘clearly erroneous’

as to leave us with a ‘firm conviction’ that its determination was mistaken on the
evidence before it.” (Citing Tores v. Prunty, 223 F.3d 1103, 1107-1108 (9"" Cir.2000).
See also McClain v. Prunty, 217 F.3d 1209, 1223 (9™ Cir. 2000) (Finding state court
decision that prosecutor’s “race-neutral” reasons justified peremptory strike was
unreasonable determination of the facts).

When it revisited Mr. Miller-El's case, the Supreme Court found that the Texas
court's determination of the facts was unreasonable under 28 U.S.C. §2254(d)(2). "The
state court's conclusion that the prosecutors’ strikes of Fields and Warren were not
racially determined is shown up as wrong to a clear and convincing degree; the state
court's conclusion was unreasonable as well as erroneous.” Miller-El v. Dretke, 525
U.S. 231, 266 (2005) (Miller-EI IT)

Finally, if a legal issue has not been considered by the state court, this court

must review it de novo. Wiggins v. Smith, 539 U.S. 510, 531 (2003).
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Merits of Grounds for Relief.

The State has presented its views on the preservation of the issues in a separate
section. Believing that this issue is intertwined with the merits, Mr. Smith will consider
the state's contentions regarding preservation in connection with each separate issue.

Ground One:
pagasteod ne: Denial of due process of law when prosecutor was permitted

The state first contends that this Court’s review of this ground is limited because
the Missouri Court of Appeals reviewed it only for plain error. However, ineffective
assistance of counsel provides legal cause for a failure to preserve error, provided that
the instance of ineffective assistance of counsel is raised before the state court.
Coleman v. Thompson, 501 U.S. 722, 754 (1991); Murray v. Camier, 477 U.S. 478, 488
(1986); Edwards v. Carpenter, 529 U.S. 446, 450-454 (2000). Mr. Smith raised
counsel's ineffectiveness for failing to preserve this error fully in his state post-conviction
motion, as conceded by the state in its response to Ground Four, which concemns this
instance of ineffective assistance of counsel. Thus, this Court may conduct plenary
review of this ground.

Moreover, while there is contrary Eighth Circuit authority, the majority of circuits
hold that there is no procedural bar where plain error review is conducted by the state
court. See, e.g., Sanders v. Cotton, 398 F.3d 572, 579-580 (7" Cir. 2005) (State court's
reliance on procedural bar was not sufficiently explicit to bar review because reference
to the procedural issue was immediately followed by consideration of the merits of the
ground for relief); Harding v. Stermes, 380 F.3d 1034, 1043-1044 (7" Cir. 2004), cert.
denied, 543 U.S. 1174 (2005). Clinkscale v. Carter, 375 F.3d 430, 442 (6™ Cir. 2004);
Riley v. Taylor, 277 F.3d 261, 273-275 (3" Cir. 2001).




ATTACHMENT (3)

STATE OF-SOUTH CAROLINA )  INTHECOURT OF COMMON PLEAS
' )  THIRTRENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)  C.A.No.: 2015-CP-23-2998
Eugene Thomas, ) b T
S.CD.C. No, 222351, ) & »
) o
. Applicant, ) R
) - -
. : ORDER 3 .
State of South Carolina, ) o 2o
‘ ) mo S
Respondent. ) = 273
. o)

Applican filed this post-conviction relief application on May, 2015 The matter was
heerd October 24, 2016. Applicant was represerited by Brian P. Johnson, Esq. The Ststs was
mmseﬁedby?ﬂric!:Schmeokpeper.Bsq. )

ﬁeAppﬁcam:simucmdmththeSothamhmDepnunMOfComchons
pmsumtmtheGreenvmeComuyCIakofCoun'sordmofoommihnmLTheGreenvma
CommyGrdeuryindictedthcApplicamattheMayNIOMmofGenemlSeqs:onsfortlﬂrd-
degl'eebmglary(2009-Gs-23-9349),annedrobbay (2009-G8-23-9350, count 1), and possession
of @ weapon duting commission of a violent crime (2009-63-23-93580 count 2). Scott D.
Robinson, Bsquire represented the Applicant.

Afir the Stato called the case to til, the Applicant was found guily, On September 11,
zmz,meuonorabxemnmmmmemﬁmmmhm'umumofsm
mmmbm.mmmmmmmmhmmmbbmms years for
posseasinnofaweapondtningomnmlsdonofaviolmtuﬁne._

[r¢ Hebt
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A notice of appeal was fled st the Soith Carolina Court of Appeals. Robort M. Dudek,
Esquire of the South Crolina Commisston ori Tadigent Defense, Divison of Appellate Defense
pesfected the appeal, The Coust of Appeals affirmed the Applicant’s convictions and sentences.
State v. Thomas, Op. No. 2014-UP-360 (S.C. Ct. App. Sled Qctober 15, 2014). The Remittitur

was senit on Nwember 3,2014,

[

VSV Sy O oo

_ Inhisappﬁcahonforpost-oonviuﬁonmﬂnﬂApphwmm@gwnmngmmds for relief. At
his hearing, these were compressed to four. Eachwlllbeaddmswdsepmtelyhminbelow

HmAppﬁmntanegmtﬂﬂcmmdwasmeﬁemwfnrfaﬂmgmprmhlsdafmseof
diHmuigl.TheﬁrstﬂmeApplhmfsmewmwlhdforcoun,memummyisthatmd
counsel had niot complied with Rule S(s)(1), South Cerolina Rules of Criminel Procedure, whith
il counse] acknowledged. At the first call, trial counsel had available two elibi witnesses and

the Siate Indicated it would waive notiée if only,one testified, This proposal was refused and the- - -

case continued.

At the second call of Applicant's case, trial counsel had alibi itnesses availble nd
potice Was not an lssus. At his post-convietion relief heering, Applicant called two witnesses,
DanewRomeroThnmasonanﬂYvonne'Dee McBee. Both téstiﬁedthatAi:plimntmwi:h
them during the day of the robbery from early until arcund 3:00 am. the following day.
However, trial counsel, with Applicant’s spproval, uilized acceptable trial strategy to mot présent
ade&nwmpmvemﬂémmm&emeﬁmldmmmmhﬁdcomselmﬁﬁedhe

] mﬂmdmlimﬂmihmmdmmofmmﬂugmmd@pﬁmagmed

with trisl dounsel’s strategy to not call witnesses. The record reflects Applicant's satisfaction
with this strategy (Trial Record p. 283, 1. 20 through p. 284, L. 3).

o’
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"Judge made it clear to the jury that counsels® ﬁmks”wmnntevidmee.(‘lﬁameomﬂp.zw,.
1. 6-8),

Where ineffective assistance of counsel is alleged as  ground for relief, the Applicant
mst prove that “counsel’s conduct so undermined the proper functioning of the edverseial
proomﬂm—mc-uial—camorbardmdonhashwingpmdmed 8 just result” Strickland v, — T T
Washington, 466 U.S. 668, 686, 104 8. C1. 2052, 2064 (1984); Buler . State, 286 5.C. 441, a4,
334 S.E2d 813, 814 (1985),

mepmpermmeofped‘ohnmceiswheﬂ:érﬂmmpmﬁdedmemﬁon
.wiﬂ:mﬂumgeofmmpewpeémqukedlhwiminalmThawmpremmm
“rendered edequate asslstance and made all sigaificant decislons in the exercise of reasonable
professional judgment.” Strickiand, 466 U.S. at 690, 104 S. CL. &t 2066, The Applicant must
-overcome this presumption in order o receive relief. See Cierry v, State, 300 §.C. 115, 118, 386
SE.2d 624, 625 (1989). ‘ '

A two-pronged test is used in oveluating allegations of ineffeotive assistance of comnsel,
meeappMmmpmwwmel'spﬂfmmwmdeﬁdm Under this prong, attommey
mwhww%mmmmpmm“amyg
State, 300 8.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 §. Ct. at
2065). Second, counscl’s deficient performance must have prejudiced the Applicant such that
"thme!sareasonableprobabﬂmmm,bmﬁ:rwlmml'smpmféé{omlmr;,thcremhofmq
proceeding would have been different” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A
mmblepmbabﬂityisapiobabﬂ{tywﬂicimwmdmimmnﬂdmhthnmnmofme
wial.” Johnson v. State, 325 S.C. 182, 186, .480 S.E2d 733, 735 (1997) (citing Strickland v.
Washington, 466 U.S. 668, 104 8. Ct. 2052 (1984)). ¥ ‘H‘H/

Y
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Appﬁumtmmthmhndtﬂﬂcomldompmpumemh.hewouldhwedimwmd
the 1981 conviaionwasaqmnﬂer This is a convoluted ergument that seams to have no logic.
Applimmrepeatedlyadvisedhewas&cmghfemthmnpuole |fconwcted of armed
robbery. Applieaﬂseenutoclmmﬁmifhewasabsolmaymhewasfadnghfewhhom
pmolehcwouldnmhnvagnnetomaLnemeordisclearthathewas,infact.nbsolumhrm

that,lfoonvxctedofehherarmdmbberyoraﬁemptedmmedmbbery.hewasﬁmghfewhhout

perole. . - -e— o -

. Third, Applicant alleges trial counsel-should have moved o suppress the gun that was
ultmately enered it evidence, This is based on & scarch and the ultimae seizure of the g
whenapplimn‘:wasbeingmestedonawmm,amoteLApplicantarguesﬂtheﬁmeﬁnbag,
the dice game, and gun were fémdhsﬁemmubag,hemhmmmdtbmmm
necessity for a search of the room without-law snfmwmentobtainingaseerch\varmnt.'rhe
testimony of one of thé oMonﬁemmmmMgMgﬁek@swmmh
Applicant’s erms-reach while he was dressing. (See Tris! Record p. 261, 11. 1-11). A scarch does
oot violate the Fourth Amendment to the Constitution of the United States whea it is Incident to
o amrest and confined to the immediate vicinity of the arrest. State v. Brown, 289 8.C. 581, 347
$.E.2d 882 (1986): Shipley v. Calforia, 395 US. 818, 89 S. Ct. 2053, 23 L. Ed. 732 (1969
Stoner v. California, 376 U.S. 483, 84 S. CL 889, 11 L. Bd. 2d 856 (1964). Trial counsel did
object to admisslon of the gun on the grounds of relevance. This objection was overruled (Sce
Trial Record p. 266, IL. 13-19).

Fourth, Agplicent argues that the State In fts cpening and closing talked about “facts end

ftems not put into evidemce,” SinoetheApplieantdidnotcalltthmt’sattenﬁontothe ‘

spedﬁmofthhmmem,meComtmuﬂﬁndmisclaimwleenLAdmhomny.mahhl

4 ’\Z k’k‘f




-2 samofnfevdmommm(rmnmw I ¢-B).

mw%mmmumamﬂmwmmmmmhﬁmm'
not“invmﬁgaﬂng”and“reaeamlﬂng"whetherornmApplicama 1981 conviction for murder in .

Mwa@ﬂ@mgmwonmwmmmmﬁmmbemmmm
isaquauﬂerforlifevmhomparole:egardlm ofthaslateofconvicﬁon.b‘eesc Code Arm, §
17-2545(1976unmended).

Section 17-2545tnsnoﬂmeparhmetasnstoaﬁmaomideofﬁhichaqmﬂmng
mﬂoﬁonkmommmmmof&ﬂalwmsdmdeaﬂgmeﬁmmwhmm
mmkea&dlngﬁmﬁeﬂondammﬂonmmomtembemasaquﬂlﬂmcrﬂm

Record p. 348, l.lOthmughp 349 L.5). e a’e 11#7
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Wherefore, I find Applicant has not proved by a preponderance of the evidence that trial
mi_m ineffective on any of the grounds presented by Applicant at the post-conviction
rehefheumg. Therefore, Applicant’s application for Post-Conviction Relief is denied and
dismissed with prejudice.

" This Court hetéby advises Applicant that he must file and serve a Petition for Writ of
Certiorari within thirty (30) days of the service of this Order to secure appellate review. See
Rules 1203 and 243, South Carolina Appellate Court Rules (SCACR). The Applicant’s attention
is directed to Rule 243, SCACR, for the procedures following the filing and service of the

Petition.

IT IS SO ORDERED,

omber__’ﬂ_%m %c. Hayes, I i

Greenville, South Carolina . Presiding Judge 7 ¢ |
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The Honorable Joshua A. Putnam

Page 5
December 1, 2017

houses may show as to the successive steps which may have been taken in
the passage of the original bill.”

Reasons for the adoption of the rule become apparent. Public policy, certainty as to
what the law is, convenience, and that respect due by the courts to the wisdom and
integrity of the Legislature, a coordinate branch of the government, all require that
the enrolled bill, when fair upon its face, should be accepted without question by the
courts. [citations omitted.]

The Court in Wingfield then proceeded to state that:

[t]he Chester case, supra, is conclusive of the questions raised by the petitioners in
the present case under their first general objection. The enrolled bill appears regular
upon its face: It was duly signed by the President of the Senate and the Speaker of the
House of Representatives, approved by the Governor, and filed in the Office of the
Secretary of State with the great seal affixed. Having been properly authenticated as
required by the Constitution, it becomes the “sole expository of its own contents and
the conclusive evidence of its existence and valid enactment,” and this court cannot
look to the journals of either house or to other extrinsic evidence, in order to ascertain
its history or its provisions, or to inquire into the manner of its enactment.

144 S.E. at 850 (emphasis added). The “enrolled bill rule” continues to be the law in South
Carolina in accordance with Art. III, § 18 of the Constitution. See Med. Soc. of S.C. v. Med.
Univ. of S.C., 334 S.C. 270, 278, 553 S.E.2d 352, 356 (1999) [“The enrolled bill rule provides
that an Act ratified by the presiding officers of the General Assembly, approved by the Governor
and enrolled in the Office of Secretary of State is conclusively presumed to have been properly
passed. Such an Act is not subject to impeachment by evidence outside the Act as enrolled to
show it was not passed in compliance with law.”] (discussing Wingfield and concluding it to be

“dispositive in this case.”). See also State v. Carr, 5 N.H. 367 (1831) [“The Seal of the State is

e of.iiself the highesttestofanthenticity” andserves withoutether proof to-authentieate-n-cepyof—

an act to be admitted into evidence].

Your questions pose the converse of cases involving the “enrolled bill rule.” You are
asking essentially what is the legal effect upon an Act’s validity when Art. IIl, § 18 is not
complied with. In this instance, you state that the Secretary of State has failed to affix the Great
Seal of the State upon a number of Acts. Our courts have yet to address this question directly.

Of course, as with the potential unconstitutionality of any Act in question, this Office has
consistently advised that

. . . legislation passed by the General Assembly is presumed constitutional. Horry
County School Dist. v. Horry County, 346 S.C. 621, 631, 552 S.E.2d 737, 742 (2001)
(“All statutes are presumed constitutional and will, if possible, be construed as to
render them valid.”). “A legislative enactment will be declared unconstitutional only
when its invalidity appears so clearly as to leave no room for reasonable doubt that it

M S = B e am—r——



