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STATEMENT OF ISSUES ON APPEAL

1. Whether the ALC violated due process and its own procedural rules when it dismissed
Enriquez’s appeal for want of jurisdiction solely on the basis of the issues he identified
in his notice of appeal, without giving him an opportunity to file an mltlal brief with
a statement of issues?

2. Whethel‘ the only appropriate remedy for the ALC’s summary dismissal, without
first assessing its own jurisdiction is a remand to glve the Appellant an opportunity
to file a brief and a record? '



STATEMENT OF THE CASE

OnJ anuary .'22, 1994, the Appellant poihted a-shotgun at the victim with the intent to reb
: hirrl. He proceeded to shoot the l/lCtlm irl the chest.immedi‘ately causing his death. An eyewitness
who knew the Appellant by natne and sight infor.med the authorities that the Appellant shot antl
killed the victim. ’Due.tothis'statement the authorities were able to obtain a search wtirrant. The - i
murder. weapon was later recovered during a lawful search of the Appellant’s vehicle. He was then
etrrested and char_ged w_ith tlle o‘ffenses of murder end armed robbery.

On De_cember 1, 1994, the Appellant appeared before the Honorable Casey.L. Manning for
~ the offenses of murder and armed robbery. Upon the corlclusiop ef this appearance the Court '
senteﬁced.the Appellant to a petiod of incarceration for the remainder of his natural life for the
offense of murder; ancl twenty-five years for .armed robbery.1 At the time the App_elletnt comrrﬁtted ~
| this offense South Cereliha law allowed a person serving a life sentence for murder parole
eligibility upoh the service of t_Wenty.yeatrs.

The Appell'ént made his. initietl_appearance before the Parole Beard-op April 16, 2014, Upon
the conclusion df this appearancevthe Parole Board decided to deny the Appellant an Vopportunity
to be released on ‘parole.‘Sincle this initial appearance the Appellant has.appeared before the Pérole.
'Bvoard two additiorlal two times both resulting in a denial of parole. His mOst recent appearance
Qccurred on Januatry 23, 2019, parole was denied clue to: l) nature and seriousness of the current
offense; 2) an lndication of violence irl _this. or a pre_vious' offense; ahcl, 3) the use of at deadly

* weapon in the eo'mmiss‘ion‘ of this offense. After reeeiving his order of denial the Appellant ﬁled a
notice of appeal before the Administrative Law Clourt (ALC). Within this notice the Appellant

alleged that his highly favorable institutional record should have afforded him parole. The

! The Appellant maxed eut his sentence for armed robbery on April 23, 2009.
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-Respondent given the opportunity to file a record on appeal.

Appellant also argued that since he is continuously being denied parole the Parole Board has
essentially given him a sentence of life without perole. ~

On Mareh 12, 2019, the Honorable Deborah Brooks Durden dismissed this appeal due to

the fact the notice of rejection revealed that the mandatory criteria and risk assessment was

- followed. (R.p.6-p.7). This reveals a routine denial of parole which the ALC does not have the - -

ability to remand. Upon receiving the ALC’s dismissal the Appellant‘ filled a notice of appeal
before this Court. Within this appeal the Appe_llant alleges that the ALC prematurelly dismissed his
appeal before a_reeord was filed or he was able to ﬁle a brief supporting his position. |

The Respondent argues that purslnant‘to the ;rules, the ALC can dismiss an 'dppeal if the |
Appellant fails to present a case where no Constitutional rights were viola;[ed.‘ In his notice of

appeal the Appellant was only concerned about not being granted parole after revealing a favorable

institutional record. Since the Appellant failed to reveal to the ALC that he was being denied a

constitutional right or that the Board failed to follow the mandatory criteria and risk assessment,
this dismissal is lawful. The decision of the ALC should be affirmed. The initial brief of the

Respondent supportlng the above referenced defenses follows

- ' ARGUMENTS

1. Pursuant to the rules of the Admlnlstratlve Law Court and the Cooper decision the
ALC lawfully dlsmlssed this appeal. - '

The Appellan_t argues that the ALC unlawfully dismissed this appeal prematurely.‘ The
Appellant believes that he_ was not allowed an opportnnity to present his pos'i.tion, nor was the
(

The only matter raised in the notice of appeal is that the Appellant believes that he should
have been granted parole due to an exemplary institutional record. It is his opinion that since he

continues to be denied parole; he has essentially been given a life without parole sentence. Within



his brief the Appellant cites the Umted States Supreme Court opinion of Miller v Alabama 567
US. 460, 132 S.Ct. 2455 183 L. Ed 2d 407 (2012) In leler the Court dec1ded that a person who
commltted an offense as a Juvemle cannot be given a life sentence without poss1b111ty of parole.
He also cites the United States Supreme Court case of Montgomery v. Louisiana, 136 S.Ct. 718,
193 L.Ed. 599 (2016) in which the Court allowed the Miller decision to be applied retroactively.
The Appellant also relles on the South Carolma Supreme Court case of Azken v. Byers, 410 S.C.
534, 765 S. E. 2d 572 (2014) in wh1ch the South Carollna Supreme Court applied Miller to South
Carolina juvenile life w1thout parole sentences.

In Aiken, the Court ruled that a juvenile cannot be sentenced to a life without parole
| sentenee unless the Defendant receives 'an indivipdualized hearing where the mitigating hallmark
features,of youth are‘fully explored. Aiken, at 578. A parole hearing is an individualized hearing
where the age of the Appellant at the time the crime was committed is considered. The General
- Assembly created mandatory criteria that must be considered prior to each final decision. The
South Carolina Code of Laws specifically state:

The board must carefully consider the record of the prisoner before,
- during and after imprisonment, and no such prisoner may be paroled
until it appears to the satisfaction of the board: that the prisoner has
* shown a disposition to reform; that, in the future he will probably
~ obey the law and lead a correct life; that by his conduct he has
merited a lessening of the rigors of his imprisonment; that the
interest of society will not be impaired thereby, and that suitable
employment has been secured for him.
S.C. Code Ann.,§24-21-640 (2018).

Within South Carolina latw the Department is also responsible for creating their own criteria.? This

criteria mu_ét reflect all of the aspects of the statutory criteria and include a review of the prisoner’s

2 The board must establish written specific criteria for the grantmg of parole and provisional parole. 5.C. Code Ann
§24-21-640 (2018).



d1scrpl1nary and other records. S.C. Code Ann §24- 21-640 (2018) The Department criteria that is

always considered 1ncludes

1.

2.

10.

11.

12.

13,

14.

The risk the inmate poses to the community; ' : e

The nature and seriousness of the inmate’s offense, the circumstances surrounding the
offense, and the inmate’s attitude toward it;

The inmate’s prior crrmlnal record and hls/her adjustment under any prevrous programs of

. superv151on

The inmate’s attitude toward his/her family, the victim, and authority in general; :

The inmate’s adjustment while in confinement, including his/her progress in c0unseling,
therapy, and other similar. programs des1gned to encourage the inmate to improve-

-himself/herself;

The inmate’s employment history, 1nclud1ng his/her job training and skills -and his/her
stability in the work place;

The inmate’s ohysical, mental and emotional health;
The inmate’s understanding of the cause of his/her past criminal condnct;
The inmate’s efforts to solve his/her problems such as seeking treatment for substance

abuse, enrolling in academic and vocational education courses, and .in general using
whatever resources the Department of Corrections had made available to inmates to help :

“with their problems;

The adequacy of the inmate’s overall parole plan. This includes living arrangements where
he/she will live and who he will live with; the character of those with whom the inmate
plans to associate in both his/her workmg hours and his/her off-work hours; the inmate’s.
plans for gainful employment

The willingness of the commumty 1nto which the inmate will be released to receive the
inmate;

The willingneSS of the inmate’s family to allow him/her to return to the family"circle'

The attitudes of the sentencmg Judge the sol1c1tor and local law enforcement officers -
respecting the- 1nmate s parole; :

The feelmgs of the v1ct1m s family and any witnesses to the crime about the release of the
inmate; '



15. The actuarial risk and needs assessment outlined in section 24-21-10(F)(1) of the S.C. Code
of laws; which evaluates based on criminal involvement, relationships/lifestyle,
personality/attitudes, family, social exclusion and mental health; :

16. Other factors considered relevant in a particular case by the Board.

The above referenced cases does not allow a life sentence without ‘the possibility of parole.
However, the Appellant is eligible for parole, and the parole hearing is considered the separate
hearing as described in Aiken. As the Court can notice, the above referenced criteria reveals many
aspects that must be considered prior to the offénse, during the offense, and after the Offen‘se has
occurred. This is exactly what was described in Aiken as a separate hearing to allow the
consideration of the youth of the Appellant at the time he committed this offense. Therefore, the
Appellant is not entitled to a separate hearing as part of his parole hearing to consider his age at
the time committed the offense. The parole hearing itself is that hearing. In Montgomery v.
Louisiana the United States Supreme Court determined:

A state may remedy a Miller violation by permittlng juvenile |

homicide offenders to be considered for parole, rather than by .

resentencing them. Allowing those offenders to be considered for -

parole ensures that juveniles whose crimes reflected only transient

immaturity — and who have since matured — will not be forced to ~

serve a disproportionate sentence in violation of the Eighth

Amendment. : _ - : ‘ .
Montgomery, at 736
In Miller, the United States Supreme Court decided that a state is not required to guarantee eventual

freedom but must provide, “some meaningful opporturlity to obtain release based on demonstrated
maturity and rehabilitation.” Miller, at 2469. The Appellant argues that he was not given sufficient

time to file a brief before the case was dismissed. The Respondent believes that since the Appellant

failed to raise an argument within his notice of 'appeal that would allow the ALC jurisdiction, the

- lower court had no choice but to dismiss.



The abiiity of the ALC to narrowly review a decision of thevParole Board was given in the
South Carolina Supreme Court decision of Cooper v. S.C. Dept. of Probation, Parole and Pard_oﬁ
Services, 377 S.C. 489, 661» S.E.2d 106 (2008). In Cooper, the Supreme Court decided that a |
finding of fact was not included; however, the Court determined that the Parole Board neither,_
“offered an eXplanation nor indicated that it considered the statutory criteria of section 24-21-640,
and the fifteen criteria listed on the parole form.” Id; at 500. Due to this error the Court ruled that
if the Board failed to consider and apply the statutory-related criteria, it has the effect of rendering
- an inmate parole ineligible, which warrants review by the ALC. Id, at 502.
In Cooper,' the Court established what a future Parole Board order should consist of,
Cooper it specxﬁcally states:
We emphasrze thatin future parole review hearings the Parole Board
may avoid the result in the instant case if it clearly states in its order
~ denying parole that it considered the factors outlined in section 24-
21-640 and the fifteen factors published in its parole form. If the
Board complies with this procedure, the decision will constitute a
routine denial of parole and the ALC would have limited authority

to review the decision to determine whether the Board followed
proper procedure

Id

Within her order the ALC recogni?ed that the proner crrteria was considered as listed in the final

order of denial..When this oceur_s the ALC has limited jurisdiction over u denial of parole beeause

it is considered a routine ‘denial of parole. Once this is established the ALC nee.d not to even go
| any further in the appeal process. Slnce this was shown to have been done the ALC was limited

\

‘in any decision she could have lawfully made regarding the denial of parole.

-3 The Parole Board clearly stated in its notice of rejection that it considered the statutory criteria and the criteria
“set forth in Form 1212 WhICh is sufficient under Cooper. Compton v. S.C. Dept. ofProbat/on Parole and Pardon
Services, 385 S.C. 476, 684 S.E.2d 175 (2009). :



Pursuant to South Caroliﬁa law and Cooper, all that must be revealed is .a finding of fact
and chonclusion‘of law that is separately'stated.“ Thére exists no law that_obligates the Board to
state the undérlying facts as'to why the decisijdn was m’ade. There exiéts no particillar format in
Which the order.‘must be made. As long as.it_s‘tates a reason(s) for.denia.l and that the criteria and
risk assessment was considered thé order is valid. Under section 1-23-350, a ﬁndings of féc_t and
conclusion of law neéd not be presénte_:d‘ in‘ any particular format but need only Be sufficiently -

“detailed to enable the re,vilewing' court to dgtermine }'whether the fact ﬁndings are sﬁpporteci by'
evidence and whether the law has beéﬁ correctly applied. Cloyd v. Ma?;ry, 295S.C. 86,367 FS.E.Zd
1f1 (S.C. App. 1988). The ordef of denial cleariy stated that the mandatory criteria and risk . ‘
assessment was'.considvc.eredWhich would be a conclusion of law. Thé reasons for denial was vlawful

“and féasonable,'which is considered a ﬁndihg of fa_ét. These two iterﬁs are clearly plaéed vin the
final ‘order, so the ALC had no other decision But to rule iﬁ favor of the Respondent;

‘The ALC is allowed to r.e\./iéw whether or not the Board followed the mandatory crjteria. _
So the ALC rules for Speqial appeals are only applit_:d to this appeali.5 Within the Appellant’é noticé
of appeal his reasoning fof thé ALC to 'revie'w the final decision of the Board was hot dl',le to any

‘fail_ir.lg of law or pcheduré; Instead he argued since he had a favorable institutional record he
should not ha?e been denied ‘parole. The Appellant was of the belief that he is essentially being
subjected tov é life. ‘without parole sentence. due té him‘continuou-sly being deriie_d parole.l It wds ,
n’otiéed by the ALC that this is untrue. The order of denial followed South Carolina law and :tk.le |

.

Appellant failed to raise élny mistéke in law or .proc.edu,r’e. Within his notice of appeal the Appéllant

;o o
‘A final decision shallinclude findings of fact and conclusions of law separately stated. S.C. Code Ann. §1-23-350
(2018). ' _ : ' T

5 The Rules in this section apply'exclusively in matters heard on appeal from final decisions pursuant Al-Shabbaz v.
State, 338 S.C. 354, 527 S.E.2d 742 (2000). Al-Shabbaz allowed the ALC to review a decision made by the
‘Department of Corrections. This later included parole eligibility denials Furtick v. S.C. Dept. of Probation, Parole
and Pardon Services, 352 5.C. 594, 576 S.E.2d 146 (2003), and Parole Board decisions were later included in Cooper.

7



is obligated to include a brief factuél basis for each expressly and specifically asserted\
| cdnstitutionéi violation. Rule 59(B) SCRALC. The Appellant only raiéed as a reasén for appeal a
maﬁer regarding a factual basis as. to why the Respondent erred in not granting hirﬁ parole. A
qﬁestion of fact can onl'y be determined be thé Board, it is out of the reach. (;f the ALC The court
may not substitute its jﬁdgmént for fhé judgment 6f the agency as to the weight of the evidence on
questions of fact. éC Code Ann. §1-23-3 80 (2018). The ALC also cannot ré’verse the de’piSion of
'the Pafole Board as it pertains to a denial of .pafole. An admihistrativé law judge shall not hear an
appeal.from an inmate in the custody of the Department of Corrections involving the denig] of
parole to a potentially eligible imhafe;'by the Department of‘Probation, Parole and Péfdori Services.
S.C. Code Ann. §1-23-600(D)(2018). T‘hesei laws and the Cobper decision give the ALC the
- extremely limited ébility to review_a final decision of the Parole Bqard. Since the Ap.pell.ant lwi.thi'n '
his notice of appeal failed to ‘lis't ény .,goﬁstitutional violation the ALC had a dﬁty.to disr;liss
pursuant to tiie rules. Upon rﬁotion_ of aﬁy_pany or on its-own motion, an Administrative Law
Judgé may dismiss an appeal or resolve the appeal adveréely to the offending party for failure to
comply with any of the rules of procedure fdr_ appeals, iﬁcluding failure to compiy with any of the
time limits provided by this section (V) or for the failure to provide a fact.ual basis for each
expressly and specifically asserted constitutAional basis violation as prescribed by Rule 59(B).
Rule 62 SCALC (emphasis added) | - |

2. The Appellant was never denied due process.

The Appellant argues that he was denied because he was not allowed -to file a brief
. supporting his argument. The Appellant believes that he has a right to a meaningful review. The
Appellant had an opportunity to be heard, he was allowed to appear before the Parole Board.

During this appearance he was given an opportunity to present mitigating evidence. The Board .



; : coinsi.der'ed thé fact that he was a juvénile ';it the time he coﬁﬁriitted the offénse; and? his févorable )
institutional record. A mandatory riskAassess’rn'entbwa.s also considered. TheAAppel»le.tr'lt Has a due
_process right to a hearing but not to be released on parole. There is no constitutionai or inherent
fight of é convicted persoh to Vb.e conditionally releas;e befofe the ex-piration. of a valid sentence.
:Greenholtz v. Inmates ‘Of Nébraska Penél and Correctioﬁal Comp?ex, 442 U.S.. 1, 99 S.Ct. 2100
(1979). Tfle Appellant argued,that he shou}d have be¢n released due .to his favorable institutionall
.record, hofwever, :no person ié guéranteed parole. His notice of appeal never raised a denial of due
process, nor a Violation‘ of ‘any‘o.the.:r Consﬁtutibnal right. |
The Supréme Court nor the rulés ever gave tﬁe ALC_ the 'abili_fy to freely examine the
decision of the Parole Board.-. In vérde’r to .be allowed to present a case to the ALC the Aépellant
must reveal in his noﬁce of appeal that he was denié_d sémeﬁconstituﬁonal right, or the Board failed
to follow the mandatory critérié. Neither was ever raised by the Appellant in his notice of éppeal. .
The Appellaqt’s only reason for appeal is in 'hi,s opihion the decision was uﬁfair and he should’have
| been granted parolé. | |
The Appellant argues that the c')vnly’remedy is tha_t‘this case be remanded back to the ALC.
Due to' Cooper, the ALC has the very narrow ability to remand a decision of the Parole Board. If
it is revealed that the Board followed procedures and have not violated any law the ALC has no
choice but to allow the decision to remain. The Appellant‘ raised no argumer_it reg_ard_ing the
mandat:ory criteria. The Appeilant just objected to the final outéomé; w‘hi»ch the ALC has no | :
authority over. o | B ‘ . )
The Appellant argues that the ALC fnade its determination .only by what was placed within:
the I.loticevof appeal.. The notice of appeal rf.:vealslthe gfounds in which the Appellant belie_ves was

the act(s) made by the Board that violated the law. Pursuant to the rules if thé Appellant fails to



reveal any Constitutienal.vio.lation Within the notice of appeal, | the ALC can dismiss per her own
~motion. The Appellant only raised factual arguments Wthh goes beyond the Jurisdictlon of the
ALC. If the Appellant has no complaint regarding a poss1ble failure of the Board to apply the
mandatory criteria or a violation of any constitutional right the only decision available to the ALC
is 'afﬁrrnation.‘ The decision of the ALC was correct ‘purs'uant to the.rules, so this dismissal should
be affirmed.

CONCLUSION

" Based on the foiegoingv reasons the Respondent respectfully requests the final decision of

the ALC be affirmed.
Respectfully submltted o
/ /
[t
. . TommyJ¥vans, Jr

_ Assis General Counsel

- South Carolina Department of Probation,
Parole and Pardon Services
P.O. Box 50666
Columbia, South Carolina 29250
(803) 734-9220

Columbia, South Carolina
July 22,2019
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