STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY ) C/A: 2018-CP-26-00716
Neal W. Witkin, )
)
Plaintiff, )
)
V. )
)
Henry F. Armstrong d/b/a Armstrong )
Construction, Henry F. Armstrong, )
Jointly and Individually, Mary E. ) FEB 08 2021
Armstrong d/b/a Armstrong ) L -
Construction, and Mary E. Armstrong, ) SC Caurt of Appeals
Jointly and ] Individually, ) )
)
Defendants. )
)
ORDER

A hearing was held on November 30, 2020 on the Defendants’ Motion to Vacate
Judgment. Present were Patricia Ferguson, Esq., attorney for the Defendants and Robert
E. Lee, Esq., attorney for the Plaintiff. Based upon the filings of the Parties and the
arguments of counsel the Court makes the following of findings of fact and ruhngs at law.

Background

On April 2016 the Plaintiff and the Defendants entered into a written contract for
certain construction improvement and “as needed” repairs to the Plaintiff's real property
located in North Myrtle Beach, South Carolina. The contracted work included, but was
not limited to, installation of tile flooring, installing television wall mounts, and upgrades
to the Plaintiff's shower. It was agreed the Plaintiff -woulél_ purchase and furnish the
materials and the Defendants would furnish the labor and install the materials for which
they would be paid. A dispute arose between the parties with regard to payment,
accounting for materials and failure to perform under tile terms of the written contract
between the parties. The Defendants refused to fulfill the terms of the written contract
between the parties which gave rise to this litigation between these parties.
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Procedural His tory
The Plaintiff retained Thomas W. Winslow, Esq of the law firm of Goldfinch
Winslow, LLC.
On February 2, 2018 the Plalntlff’s Summoiis & Complaint were filed with the
office of the Clerk of Court of Horry County. - '
On February 9, 2018 the Defendant, Henry F. Armlsfrong d/b/a Armstrong

Construction and the Defendant Henry F. Armstrong were personally served with
the Summons & Complaint in this matter. The Affidavit of Service for each was

filed with the Clerk of Court for Horry County on,A‘prii"'], 2018.

On February 9, 2018- the Defendant, Mafy E. Armstrong d/b/ a Armstrong

Construction and the Defendant Mary E. Armstrong were personally served with

the Summons & Complaint in this matter. The Affidavit of Service for each was

filed with the Clerk of Court for Horry County on April 7, 2018 and April 13, 2018.

On or about February 23, 2018 Mr. Winslow, attorney for the Plaintiff, received a
letter from the Defendants, Henry and Mary Armstrong. While the letter states
that it is written in response to the Complaint filed by the Plaintiff, it ends by
advising Mr. Winslow that the Defendants will be proceedings pro se unless they
retain an attorney to file counter-claim(s) againsf:_the Plaintiff. Mr. Winslow did
not file the letter with the Clerk of Court for Horry County as he did not believe it
to be an Answer or responsive pleading. The Defendants did not file the letter or
any other responsive pleading with the Clerk of Court for Horry County.

On April 16, 2018, having received no responsive pleading from the Defendants,

Mr. Winslow filed the Plaintiff's Application for Default Judgment and Plaintiff’s

Notice of Motion and Motion for Default Judgment Against All Defendants with

the Clerk of Court for Horry County. Mr. Winslow served the Defendants with a
copy of the Plaintiff's Application for Default Judgment and Plaintiff's Notice of
Motion and Motion for Default Judgment Against All Defendants.

The Judgment by Default was granted by the Circuit Court and on April 30, 2018
the Honorable William H. Seals, Presiding Circuit Court Judge entered an Order
of Damages in favor of the Plaintiff. On or about May 7, 2018 the Defendants were
served with a copy of Judge Seals Order of Damages.
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On May 24, 2018 an Execution Against Property and Affidavit of Mr. Winslow were
provided to the Horry County Sheriff for executmn against prOperty owned by the
Defendants,

The Horry County Sheriff filed hls return-— Nulla Bona to the Clerk of Court for
Horry County which was filed on June 20,,2018.

On November 25, 2019 the Plaintiff through hls-counsél, Kenneth S. Corbet, Esq.
began Supplemental Proceedings against the Defendants by filing of the Plaintiff’s
Petition. .On December 3, 2019 the Grder f01 R.Ale to qhow Cause were issued in

this matter.

- On January 2, 2020 a Notice of Hearing-was issuted in this matter.

On February 17, 2020 Patricia Ferguson, Esq. filed a Nctice of Appearance for the
Defendants.
On March 3, 2020 the Defendant’s Motion to Set Aside Default J udgment was filed
with the Clerk of Court for Horry County. _
Mr. Corbett was relieved as counsel for the Plaintiff on March 9, 2020 and the
Plaintiff's current counsel filed a Notice of Appearance February 25, 2020.
On August 11, 2020 the Affidavit of Thomas W. Winslow was filed.
On August 12, 2020 the Affidavit of Mary Armstrong was filed with Exhibits A-H.
On August 13, 2020 the Affidavit of Henry F. Armstrong was filed with Exhibits A-
D.

Applicable Law
Rule 60(b) of the South Carolina Rules of Civil Procedure provides a mechanism

to relieve an aggrieved party from a final judgment or order when there is:

b)  Mistakes; Inadvertence; Excusable Neé.lect; Newly Discovered

Evidence; Fraud, etc. On motion and upon such terms as are just, the

court may relieve a party or his legal representative from a final judgment,

order, or proceeding for the following reasons:

(1)  mistake, inadvertence, surprise, or excusable neglect;
(2)  newly discovered evidence which by due diligence could not have
been discovered in time to move for a new trial under Rule 59(b);

(3)  fraud, misrepresentation, or other misconduct of an adverse party.
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Rule 60(b) further goes on to say “The motzon sl_zall be made wltfun a reasonable
time, and for reasons (1), (2), and (3) not more than one year after the Jmdgment order
or proceeding was entered or taken.” In addition, Rule 60(b) provides that “this rule does
not limit the power of a court to entertain‘ an indep}:fzdent action to relieve a party

from a judgment, order, or proceedmg, or to set asrde a ]udgment fcr Jraud upon the
court.” [Emphasis added]

In South Carolina for a Judgment to be set asulp for fr'\ud ‘upon the court under
Rule 60(b)(3) the fraud upon the court must bé extrinsic: fravd Extrlnsm fraud is that
which is not befme the court and is 1ot discoverabie tmougn the lltlgatlon of a party’s
case. Gainey-v. Gainey, 382 S.C. 414, 675 S.E.2d 792 Ct. App. 2009). Intrinste fraud is
that which has been presented and considered by the court. Id: “Courts grant relief for
extrinsic, but not intrinsic fraud on the theory that inh‘iﬁsic deceptions should be
discovered during the litigation ttself and to permit such “ehef would undermine the
stability of all _;udgments ” Id. Furthermore, “the essential dlstmchon Letween extrinsic
and intrinsic fraud for purposes of relief from Judgment is the ablhty to discover the
Jraud.” Ray v. Ray, 374 S.C. 79, 647 S.E.2d 237 (2007)

Legal Analysis

Defendants’ motion to have the default judgment set aside under Rule 60(b)(3) is
improper because the motion has not been made in a cimely- manner. Rule 60(b) states
that a motion. seeking a judgment ton be set aside for "fraud upon the court under Rule
60(b)(3), the motion must be made within one (1) year, after the judgmenjc is entered or
taken. In the present matter, Judge Willjam H. Seaié, Presiding Circuit Court Judge
granted and entered a Default Judgment against Dafendants on April 30, 2018. The
Defendants’ motion to have the Default Judgment set aside was not made and filed until
March 3, 2020 which is clearly past one (1) year since the entering of the judgment.
Therefore, the Defendant’s motion to have the Default Judgment set aside under Rule
60(b)(3) for fraud upon the court is untimely and cannot be considered by this court.

Defendarits incorrectly argue that they are not constrained to the one (1) year to
make the motion provision in 60(b). While Defendants are torrect that there is not a
statute of limitations in regard to actions for setting aside a judgmént based upon extrinsic
fraud upon the court, they are incorrect in applying that time period to this motion. Rule

60(b) states that the rule does not limit the court to maintain an independent action to
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seek relief from a judgment based upon fraud upon the court Here, we have an untimely
motion whlch has been made in the same actlon not an mdependent one. While the
Defendants are welcome to file an mdependent actlon to have the Judgment set aside for
fraud upon the court, they have 1mpr0perly and untlmely filed a motion to do so in this
action. Therefore, the Defendants’ motion to have the default Judgment set aside due to
fraud upon the court should be denied as it is untuuely aud 1mproper1y before thls court.
In addition, the Defendants’ motion is based on intrinsic fraud upon the court and
must fail despite the fact it is untimely. As stated in the. case of Gamey v. Gainey, supra,

South Carolina courts only grant relief for extrinsic fraud In this case, Defendants argue

- that the fraud ‘upon the court is based in Thomas W. Wmslow Esq s representations that

there was no Answer by Defendants, in enrolling the Default Judgment. Mr. Winslow
states in his affidavit that he did not consider the letter to be an. Answer as the Defendants
simply state tNhy they were not in the wrong and that they 'pianu‘ed to represent
themselves unless they were to hire an attorney and pursue COuhterclaims

Intrinsic fraud is that which has been before the ¢ourt and that 1s discoverable
through the htlgatlon process, which would apply to this situation. If there was fraud upon
the court being perpetuated, in the course of this 11_t1gat1_on, the process of enrolling the
Defualt J udgment, would have unearthed the fact that there was indeed an Answer filed
by Defendants with the court. However, there was no Answer on‘y a letter from
Defendants stating that they were not in the wrong and-their intention to self-represent.
When Default Judgment was entered by thls court the fact of whether or not Defendants
filed an answer was before this court and con51dered by it.

Furthermore, Defendants were served with the Plamtiﬂ’s application and motion
for default’ Juagment on April 16, 2018, which would have: put them on notice about the
fact that there has been no Answer received.or filed in this case. As stated in Ray y, supra,
the essential part of intrinsic fraud is being abIe to discover it. If Mr. Winslow was
perpetuating fraud upeon the court by mlsrepresentlng that there was not an Answer
received, it would have been easily discoverable by Defendants and this court when the
motion and apphcation for Default Judgment was served upon the Defendants and filed
with the court. Thus, the fraud in the present case meets the definition of intrinsic fraud
as defined by the Court of Appeals in Gainey, supra, because the “fraud” was presented

and considered by the court and was easily discoverable.
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Therefore the Defendants’ motion must be demed as it is untimely and improperly
before this court. Furthermore, in the t:_\_r_e_nt that th{lg gog;‘t believes there was fraud upon
the court, the motion is based upon in%riffsic fraud'feii' ‘ﬁfich South Carolina courts do not
grant relief from judgment. Thus, it is. he1 eby ordered that the Default J udgment entered

by this court on April 30, 2018 stands.
AND iT IS SO ORDERED.

#

Executed this the day of Dezember;, 2020

HONORABLE MICHAEL G. NETTLES
PRESIDING JUDGE OF THE 15™ CIRCUIT
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Horry Common Pleas

~

Case Caption:  Neal W Witkin VS Henry F Armstrong , defendant, et al
Case Number:  2018CP2600716 |

Type: Order/Other

So Ordered

s/ The Honorable Michael G. Nettles #2140

Electronically signed on 2021-01-08 10:53:45 page 7 of 7

910092d0810Z#ASYD - SYI1d NOWWOD - AHHOH - W 90:1 L 80 uer 120z ~ g311d ATIVOINONLOT13



