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" STATEMENT OF ISSUES ON APPEAL

[.  Did the trial court err in determining that Respondent was not
required to register in accordance with the South Carolina Sex
Offender Registry Act (SORA) given Appellant’s violation of S.C.
Code Ann. § 23-3-4407

II.  Did the trial court err in determining that the correct version of
SORA to apply to the Respondent’s registration requirement was
the version in SORA in effect at the time the Appellant notified
Respondent of his duty to register as a sex offender?

III.  Did the trial court err in indicating that the avenues for removal
from SORA set forth in 8.C. Code Ann. § 23-3-430 were
inapplicable because Respondent was unlawfully placed on
SORA?

STATEMENT OF THE CASE

The Respondent was arrested c;n April 22, i988. (R. p. 38). The Respondent pled
guilty to Lewd Acton a Minor on November 30, 19_88'. (R. p'. 40). Respondent received
a 3 year sentence suspended upon the service of 4 months or $400 plus 5 years of
probation with 200 hours of corr'lmunityl service. (R. p. 40). Responcient completed his
sentenclc and was dis;:harged from supervision prior to the enactment of the sex offender
registry in 1994. Respondent has not beeﬁ charged with any additione‘llloffen_ses since
being released ﬁom supervision. On March 18, 2019, Respondent was: personally served
- aletter from the Spartanburgl County Sheriff’s Ofﬂcg directing him to register as a sex ‘
offender ba;;ed on his November 30, 1988 conviction for Lewcil Act Upon a Minor or face
being arrested. ‘Respondent registered and avoided arrest.

Respondent ﬁléd an action in the Court of éommon Pleas in Greenv'ille on
September 11, 201’9, seeking rerﬁoval from the sex offender registry. (R. p. 12—16).

Appellant filed a Motion for Sﬁmﬁlary Judgment on F ebruéry 10, 2020. (R. p. 27-28).
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" Appel}ziﬁt filed a memorandum in support of summary Jjudgment and Respondent filed a
memorandum in opposition to summary judgment. (R. p. 29-58), (R. p. 59-73). A
hearing was conducted in front o-f Judge Robin Stilwell on June 2, 2020. At the hearing
Appellant and Respondent agreed, that the case was one that the Court could properly
decide as a matter of law on a final basis. (R. p- 83, lines 1-2). After hearing arguments,
the Court'rulea that Appeilant remove Rqspondént from the sex offender registry. (R. p.
1-7). | |

Appellant filed a motion toj amend the trial court’s order on July 27, 2020. (R. p.
74-77). Respoqcierjltlﬁled a response opposing Appellant’s motion to amend the Order
Granting Relief to Plaintiff on August 4, 2020.. (R. p. 78-79). The Court-denied
Appellant’s motion based on Appellant mischaracterizing the Court’s decision and lack
of proper service on the court on August 24, 2020, but allowed for the Appellant to
p}ovide proof of service of its motion to the Court. (R. p. 8-9). The.Appellanf then sent

“proof of servic;e to the Court via elinail andl there was an email exchange between |
Appellant, Respondent, and the Court from August 28, 2020 to Seﬁtember 1,2020. (R. p.
99-101). The C'ourt issued an Ameﬁded Order on Septefnbér 2, 2020 denying
Ap_pellant’s‘motion. (R. p. 10-11). Appellant then filed this appeal.

STANDARD OF REVIEW

This case was presented to the trial court with stipulated facts. Generally,
stipulations of fact bind the parties.that make them and the Court will not go beyond the

stipulation to determine the facts upon which the case is to be decided. Crossmann

Cmtys. of N.C., Inc. v. Harleysville Mut. Ins. Co., 411 S.C. 506, 769 S.E.2d 453 (Ct.

App. 2015). Additionally, an unappealed ruling is considered the law of the case and
2



requires affirmance. Id. at 524, 463. As to three issues on appeal, in a case with
undisputed facts, the appellate court is free to determine whether or not the trial court
properly applied those facts to the law without any deference to, the lower court’s legal

conclusions. J.K. Constr.. Inc. v. Western Carolina Reg’l Sewer Auth.. 336 S.C. 162,

166, 519 S.E.2d 561, 563 (1999).
| ARGUMENT
The trial court correctly decided that Respo;ldent should be removed from the sex
offender re'gistr}'r after being uniawﬁﬂly placed on the _registr:_;f more than a quarter-
_ century after t-he C(;mpletion of his.sentence anci despite any lack ;)f‘additional criminal
record. As such, the trial court’s decision éhould be affirmed.

L. The.trial court correctly decided that the Appellant could not require the
Respondent to register as a sex offender pursuant to Appellant’s violation of
the requirements of S.C. Code Ann. § 23-3-4_40.‘

. The purpose in enacting th;a sex offender registry can be found in S.C. Code Ann.
§ 23-3-400. It is to “provide for the public health, welfare, and safety of its citizens ...
[and] .. provide law enforcen.lentm_with the tools needed in investigating criminal
" offenses.” . State v. Ross,. 423 S.C; 504, 509, 815 S.E.2d 754,’756‘ (2018). S.C. Code
Ann, § 23-3-400 also indicates that “ts]tat_istics show that sex offenders often pose a high
‘risk of retoffending.” In this case, Respondent completed his entire sentence and was
discharged fr;)m- probation before the enactment of the sex offender registry in 1994. (R.
P 9,0-, lines 5-6)'. Respondent has not been on probation or in the custody. of the
Department of Corrections since the enactment of the sex offender registry. (R. p. 63-

64).

In determining whether Respondent should be required to register as a sex
3 ‘ .



oﬁender.for a crime that was committed before the enactment of the registry, the Court
should look to the plain language of the statute that refers to how the reglstratlon p'rocess
is to occur, S. C Code Ann. § 23-3-440 (4) provides that “[t]he Department of
Corrections, the Depgmnent of Probation, Parole and Pardon Serv1ces, and the
Department of Ju;fenile Justice shall provide to SLED the initial registry .information
regarding the offender prior to his release from imprieonment or relief of supervision.”
This lenguage has notlchanged from the o-rigin'al version of the statute that was enacted in
1994 in 1994 Act No. 497. (R. p. 69-72). Respondent 'takes the position that this :
~ language evinces the Legislature’s intent that while the registry was to be applied
'retroactively, it was only to be applied retroactively to those individuals currently under
supervision subject to being released for concerns about re-offending. :

Appellant has raised the issue that the trial court erred in refusing to consider

properly the precedent in State v. Walls, 348 S.C. 26, 558 S.E.2d 524 (2002). However,

Walls is distingtllishable from the current case in that it was an appeal from a conviction
for failing te register as a sex offei?der after being seryed a notice to register while Walls
was incarcerated. 1d. Walls also n.e\_fer argued the provisions of S.C. Code Ann. § 23-3-
440, and instead based his entire argument on the basis that the sex offender registry
violated the ex post facto provisions of the United States Constitution. Id. As such,
Appellant’s reliance on this case as authority aﬁthorizing an ir;dividuql to register more
than 25 years after being released from custody and supervision in violation of S.C. Code
Ann. §23-3-440 is misplaced. Respondent would also note that-Appellant acknowledges
that S.C. Code Ann. § 23-3-440 does set forth the nofification to registerl as a sex offender

procedures, though Appellant claims that the procedures set forth in S,C. Code Ann. §
. 4_ 3



23-3-440 are not exhaustive. However, Appellant fails to cite any authority for
registrat‘ion procedures other than thos::: enumerated in S.C. 23-3-440 and .instead bas1es :
its z'u'gument on the penalty provisions for failing to register as a sex offender contained
in'S.C. Code Ann. § 23-3-480.

IL  The trial court correctly detern:lined that the .correct version of SORA to
apply in this case was at the time that Appellant asserted its right to have
Respondent register as a sex offender.

Courts now gt;,nerally apply the-provisions'of S.C. Co;;le Ann. § 23-3-430 at the
time of the sentencing of the individual. Given that the registry was not yet in existénce
at the time of Respondent’s.sentencing, this is nc;t possible in l‘{esp'onde_nlc_’S case.- In
determining the correct version o'f the SORA to applyato Respondent, it is instructive to
consider other cases in which individuals were convicted of crimes triggering registry
before the enactment of SORA in 1994. |

One of the most relevant cases in determining which version of SORA to apply
retroactively is that of Hazel v. State, 377 S.C. 60; 659 S.E.2d 137 (2008). In M’ the;
defendant had been convicted of kidnapping in 1979, and he was contesting his
require;ﬁelnt to registler with the kidnaﬁping as being the triggering offense after his
release from prison in 2002. Id. The Court in Hazel considered nu;nerous revisions ;f
the SORA with the kidnapping triggering provisions under S.C. Code Ann. §'23-3.-430'
having 'bee;l different applications in'1994, 1996, 1998, and 1999. Id. at 63, 139—‘]40.
Ultimately, the Court held in Hazel that the 1999 provision of the SORA was ‘applicable
" because “Section 23-3-430 had no effect on respondent until he was released from prison
and required to register as a sex offender.” Id. at 64, 140.

The current version of S.C. Code Ann. § 23-3-430 was in effect on March 18,
: - c .



201 9; when.ResI;ondent was given notice to register as a sex offender for his 1988
. conviction. Since SORA had no effect on Respondent until March 18, 2019, the current
version of SORA was pro-perly applied. For the sake of argument, had the Court applied
the version of SORA to Respondent that existed at thel time of his release from custody,
Resp;ndent would have no obligation to register as SORA did not exist at that time.
Appellant has argued that the correct version of SORA applicable to this Respondent’s.
registration requirement was the original version as enacted in 1994. This argument is
without merit.
A current reading of S.C. Code Ann. § 23-3-430 (C) does not list the offense of
Lewd Act Upon a Minor as a qualifyin:g offense for SORA registry. In 2012, the offense
of Lewci Act Upon a Minor war; repealed in the same bill that the provisions of S.C. Code
Ann. § 23-3-430 (C) were rewritten. The Cou‘rt correctly noted that the legislature could -
have introduced language into S.C. Code Ann. § 23-3-430 indica;ting that a person
‘pfeviously convicted of S.C. Code Ann. § 16-15-140 would stilll have to regis'ter, but it
* declined to do so in that bill and in the’ 2015 amendment to the statute. Therefore, the’
Court correctly found that Respondeht did not meet the criteria for registry pursuant to
S.C: Code Ann. § 23-3-430 under the version of SORA in effect on March 18, 20 19. |
IIL. " The trial court correctly determined that.the avenues set forth for removal
from SORA in S.C. Code Ann. § 23-3-430 were inapplicable because the
Respondent was unlawfully placed on SORA.
The question iﬁ this case is not one of removal from the _rlegis'try based u;;on the
underlying convictilon being somehow overturned, but instead whether or not Respondent
should have ever been };laced on SORA c;n Mal-'ch 18, 2019, more than a quarter-century

after being released from supervision. This argument lacks foresight because then an
' ' 6
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individual c'ould be illegally or improperly placed on the registry with no realistic means
for removal Respondent would reassert his previous arguments regardlng Appellant
requlrmg h1m unlawfully to reglster under SORA.
CONCLUSION
The trial court properly foun(l that Respondent should be remloved: from the sex
J offt;.'.nder registry given'the Appell,’:lnt’s violatiou of 8.C. Code Ann. § 23-3-;140 and thalt
| Respondent’s crime is not an enunlerated offense l‘ist‘;:d in 8.C. Code Ann. § 23-3-430 at
the time he vxlfa-.s notified to register. In conclusion, Respondent asks that this c;)urt
AFFIRM the trial court’s decision in its entiretir.
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