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STATEMENT OF ISSUES ON APPEAL

I. THE CIRCUIT COURT WAS WITHIN ITS DISCRETION IN REFUSING TO RE-
WRITE THE FOUR COMPLETELY DIFFERENT SETS OF ARBITRATION RULES
BECAUSE THEY WERE SELF-CONTRADICTORY TO A POINT OF BEING USELESS,
TOO COMPLEX FOR LAY CONSUMERS TO UNDERSTAND (WITH OR WITHOUT LEGAL
ADVICE) AND INCLUDE RULES NOT AVAILABLE TO (OR DISCLOSED TO)
CONSUMERS AT THE DEALERSHIP. THUS, THERE  WAS NO MEETING OF THE
MINDS AS TO THE ARBITRATION PROVISIONS.

II. THE COURT CORRECTLY FOUND THAT THE CONTRACTS ‘WERE ILLUSORY
BECAUSE ALTHOUGH RESPONDENTS APPEARED TO BE BOUND (BUT WERE NOT) BY
THE SALE, FINANCE, AND ARBITRATION DOCUMENTS, IN FACT, APPELLANT
WAS NOT BOUND, SUCH THAT NO MEETING OF THE MINDS TOOK PLACE BETWEEN
RESPONDENTS AND APPELLANT.

III.THE COURT CORRECTLY FOUND THAT APPELLANT’S CONTRACTS WERE
UNCONSCIONABLE BASED ON AN ANALYSIS OF THE FACTS, CONTRACT .
DOCUMENTS, AND CIRCUMSTANCES.
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STATEMENT OF THE CASE

This is a consumer case in which Appellant dealer seeks to be
awarded attorneys’ fees and costs if successful in reversing the
lower court’s decision.

Appellant has correctly set forth the statement of the case.
To the extent that jurisdiction has been omitted and the propriety
of using affidavits at the hearing below is not addressed,
Respondents address these issues now:
(1) Jurisdiction

Appellant argues that this Court lacks jurisdiction to
determine arbitrability. However, our Supreme Court addressed this

' as in Simpson,

issue in Simpson v. MSA of Myrtle Beach, Inc.
Respondents allege that the various sales and financing contracts
are unconscilonable and thus unenforceable:
“[I]ln this case, the trial court was the proper forum for
determining the enforceability of the arbitration clause
in the contract between [buyer and seller]. Although the
clause specifically stated that arbitration applied to
issues involving "the wvalidity and scope of this
contract," [Buyer] challenged the wvalidity of the
arbitration provision on grounds of unconscionability,
bringing into question whether an arbitration agreement
even existed in the first place. Under the UAA, the

question of this clause's validity was for the court to

decide. See S.C. Code Ann, § 15-48-20{(a) (2005).

Furthermore, because [plaintiff] challenged the validity of

1 373 5.C. 14 (Sup. Ct. 2007).
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the entire arbitration clause on grounds of unconscionability,

there can be no "clear and unmistakable" evidence that the

parties actually agreed to arbitrate . . . . Accordingly, the

Court did not err in ruling on the issue of validity instead

of submitting the issue itself to arbitration.?

Respondents therefore contend that the Circuit Court had
jurisdiction to rule on arbitrability.
(2) Use of affidavits and other case documents at motion hearing

Appellant claims that it was prejudiced by the Court’s use of
affidavits in arriving at its decisions and Appellant’s request for
an evidentiary hearing. Use of affidavits as a fact-finding tool is
a proper way fo; a trial court to determine disputed facts in a
preliminary dispute.’® It is within the Court’s discretion to do so.
Respondents also note the following:

(2) Appellant itself specifically requested on ﬁége 4 of its
Motion to Stay that the Court entertain affidavits; (b) Appellant
submitted and relied upon several affidavits and a Memorandum in

its own favor to Judge Cole (while simultaneously at the same’

2 1d. at 677.

*See Smith v. D.R. Horton, Inc., 417 S.C. 42, 51-52 (Sup. Ct.
2016) (Kitteredge, J., dissenting) (“In support of its motion to
compel arbitration [under the FAA], D.R. Horton submitted
affidavits from several executives indicating that D.R. Horton is
a Delaware corporation with its principal place of business in
Texas. These affidavits further establish D.R. Horton is engaged in
the residential construction business.”); Zabinski v. Bright Acres
Associates, 346 S.C. 580, 595 (Sup. Ct. (2001)) (“Appellants
attempt to establish interstate commerce through several
affidavits. Both the United States Supreme Court and this Court
have relied on affidavits when determining whether a transaction
involves interstate commerce {under the FAAl).~"
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hearing attempting to bar Respondents’ updated affidavit); (c)
Appellant did not ask the Court for an evidentiary hearing until
after the Motion to Stay was finished; and nor did Appellant object
to the use of competing affidavits, until it filed appellant’s

Initial Brief. There was no abuse of discretion on the Court’s part

under these facts.
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STATEMENT OF THE FACTS

(1) INTRODUCTION TO A YO-YQ SALE

This consumer case arises out of an unlawful and deceptive
practice known as a Yo-Yo Deal or Yo-Yo Sale. Respondents contend
that Appellant was attempting to perpetuate a classic illegal Yo-
Yo-Sale by selling the Veloster to them the first night at one
price, then attempting to reverse the deal the following morning to
get a higher price.

Our Supreme Court has addressed this deceptive practice, as
have the Federal Trade Commission,® Bureau of Consumer Affairs, and
courts of several other States:

"Yo-yo sales are unlawful in at least seven states and
several other states have issued regulations and
administrative interpretations to car dealers on the
subject. Such transactions are fundamentally unfair
because they give all of the power to the dealer, and
none to the customer:

On the one hand, once the customer drives the car off the
lot, the consumer is locked into the sale. The dealer
does not want the consumer to think about the deal
overnight — it wants the deal closed on the spot while
the consumer has just undergone hours of sales pressure.

On the other hand, the dealer wants to retain its options

4 See Lesley Fair, Deal or No Deal? FTC Challenges Yo-Yo
Financing Tactics (Sept. 29, 2016) (Federal Trade Comm’n, Bureau of
Consumer Protection, news release regarding FTC suit against Sage
Auto Group in California for yo-yo tactics).
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when the consumer drives off the lot with the car. It
does not want to be rushed into a hasty deal. It wants
time for its personnel to review the profit margin, the
consumer's credit rating, and the chances of selling the
vehicle to someone else. It wants time to reflect on
whether it can squeeze more out of the consumer or
whether it is better off selling the vehicle to someone
else.
Usually, the dealer will want to hide the one-sided
nature of the transaction. It does not want consumers to
think that they can get out of a deal just because the
dealer can. So the dealer will not disclose that the
deal, from the dealer's point of view, is not final."®
' The courts of Ohio, upon whose decisions South Carolina’s
appellate courts have looked with favor in auto-fraud cases, also
refer to this practice of requiring a customer to return a
purchased vehicle and pay more money as “de-horsing,” “collateral
swap, " and "tradé-repurchase, ”®
Respondents submit that such improper practices are
unconscionable on their face.

(2) Meeting at Appellant’s dealership giving rigse to this dispute

On or about July 26, 2016, Respondents went to Appellant’s

> Singleton v. Stokes Motors, Inc., 358 S.C. 369, 380-81 (Sup.
Ct. 2004).

¢ See Smith v. General Motors Corp. , 168 Ohio App. 3d 336
{(OChio App. 2006) (discussing these terms).
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Hyundai Dealership in hopes of purchasing a car. Respondents
planned to héve a baby and needed a reliable car at an affordable
price.

Respondent Donald Simmons is an artist and an assistant art
professor at Middle Georgia State University. Respondent Carlee
Simmons works in computer marketing there also. Neither is or has
been employed in the automobile-sales industry.

On the other hand, all of Appellant’s personnel’ who submitted
affidavits are either a manager or salesperson at Appellant’s
Hyundai dealership or its Benson Cadillac-Nissan, Inc. dealership.
Unlike Appellant, there is no evidence that Respondents are
familiar with arbitrations, contract interpretation, federal or
state consumer law, the Federal Rules of Civil Procedure, or
finance law.

Before driving to Benson, Respondents had done internet
research to find a Hyundai Veloster at a good price. Apﬁeilant's-
salesman Robert Winecoff had called Respondent Donald Simmons and
promised over the phone to match the price Respondents had gotten
elsewhere for a Veloster.

Respondents met Winecoff at the dealership, and a credit check
was done in‘Nathan Burden’s office with Darryl Turner present. Mrs.
Simmons' 833 score was exceptional (anything from 750 and above is

considered "excellent" in the credit industry; between 700 and 749

7 Daryl Turner (Rec_278 ) (Salesman); Brian Perry (Rec_280 )
(Finance and Insurance Manager); Nate Burden (Rec_279 )} (New Car
Sales Manager).
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is considered "good") and higher than Mr. Simmons' score. Mr.
Simmons had a prior bankruptcy, which was disclosed to the
Dealership. Even so, his credit would be designated as “good.”

Respondentgs then were taken into the office of Brian Perry,
Finance and Insurance Managder, late that night who according to
Respondents presented numerous contracts in a hurried fashion
without givihg Respondents time to read them closely. During
contract negotiations, Benson’s manager Nate Burden pressured them
to sign, saying a substantial rebate would be available that night
only®. The Retail Buyer's Order drafted by Appellant and presented
to Respondents at the Dealership the night of the sale reflected
the agreed-upon Manufacturer's Suggested Retail Price of $19,600.
After discounts, a Saab trade-in, and other credits and deductions,
only $10,043 remained to be financed.

Respondents could understand the dollar figures in the
documents, but not being lawyers, Respondents did not understand
many of the material legal aspects. For example, they were unaware
what was meant by the Federal Rules of Civil Procedure, the AAA
Consumer Arbitration Rules, the arbitration clause in the
sales/financing document’s documents, Benson’s Rules, how

arbitration worked, and what rights they were waiving.?

8 Rec _271 at Para B (Affidavit of Donald Simmons) .
° Appellant argues that a person is not guaranteed a
particular set of arbitration rules. This misunderstands the law of
waiver. There must be a knowing and voluntary relinquishment of a
known right, in this case, inter alia, the right to a jury. A
person might not, for the sale of Appellant’s argument, be entitled
to a particular set of rules. However, in deciding to arbitrate or
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As noted, a substantial down payment was made by the
Simmonses: in addition to a trade-in of Mr. Simmons’ Saab, Benson
debited $1,000 directly from Respondents' bank account. Also a
personal check for $2,800 was written to Benson. Those funds and
the Saab were still in Benson's possession until recently. The
Saab, debited down payment, and $2,800 are still in 2Appellant’s
possession.

Future payments via a bank check were made to Hyundai Motor
Finance in care of Appellant. This they made every month, their
first payment being August, 2017. Recently, Benson refused to
accept further bank drafts and sent some of them back
(approximately 12 months of the payments have not been returned).

The next morning, in classic yo-vyo sale fashion, Respondents
were contacted by the Dealership, told to tear up the contracts,
and informed that the contracts (drafted by dealership managers
experienced in financing auto sales) were invalid. On a later call,
the manager became irate, began cursing at Mr. Simmons, called an
"a**hole" and used words like "f**king" in an effort toc pressure

him. A repo man was later dispatched who confronted Mrs. Simmons

not to arbitrate, a consumer is entitled to know the specifics of
the proposed rules so that she may make an intelligent decision on
waiver.

Respondents would argue that it is impossible as a matter of
law for consumers to knowingly wailve their rights without
reasonable prior access to copies of the rules and incorporated
rules by which he or she will be bound. In this day of caveat
venditor, a seller 1is responsible for problems that consumers might
encounter with a product. There is simply no evidence that copies
of even half of this mass of contradictory rules were ever
presented to Respondents.
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(i) Benson Arbitration Policies and Procedures’’ set of rules
(also referred to as "Benson‘s Rules")

This is a lengthy, free-standing arbitration agreement in tiny
font signed on the night of the sale. Benson Arbitration Policies
and Procedures contradict the other arbitration procedures and
rules, as will be shown below.

(ii) Sales/Financing/Arbitration Provisions'®

This document, sometimes called a Law Contract, is a
combination sale-and-financing document signed on the night of the
sale, which includes the Truth in Lending Act disclosures. On the
last page 1is a detailed Arbitration Provision, different from
Benson Arbitration Policies and Procedures and setting forth a
completely different arbitration procedure.

(iii) American Arbitration Association Consumer Arbitration
Rules™

The AAA Consumer Arbitration Rules are incorporated by
reference into the arbitration rules by the Sales/Financing/
Arbitration Provision. The AAA Consumer Arbitration Rules are not

attached to the Appellant’s Sales/Financing Arbitration Provisions

Contract"; “financing agreement”; or “sales/financing agreement” is
a preprinted financing and arbitration form from the Reynolds and
Reynolds Company designated as FORM NO. 553-SC-ARB; arbitration
rules are set forth on its back page.

Another form entitled BENSON ARBITRATION POLICIES AND
PROCEDURES uses different fonts and layouts from the other
documents and italics for headings.

12 Rec_219-20 (Benson Arbitration Policies and Procedures).
13 Rec_224 (Sales/Financing/Arbitration Provision).

14 Rec _225-68 (AAA Consumer Arbitration Rules)
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and apparently no hint is given to consumers where to find them.
(iv) Federal Rules of Civil Procedure

The entire Federal Rules of Civil Procedure are expressly
incorporated into Benson’s Arbitration Policies and Procedures.
Although arbitration is supposed to be a quick and cost-effective
means to resolve disputes with consumers, it is hard to see how any
consumer could navigate the Federal Rules of Civil Procedure
without spending some time in law school.

(B) Material contradictions between the arbitration rules.
Important contradictions are found in the various rules used
by Benson. A few examples are as follows:
(i) which disputes and parties are subject to arbitration?

All four arbitration provisions cover the parties and disputes
subject to arbitration.

.Using identical language, both Benson’s Rules and the
Sales/Financing Provisions specify the parties and disputes that
shall be controlled by the arbitration agreements.

The Sales/Financing Arbitration Provisions gives itself broad,
exclusive jurisdiction over the subject matter of the arbitration:
*Any claim or dispute whether in contract, tort, statute,
or otherwise [including arbitrability] between you and us
or our employees, agents, successors, agents or assigns
which arises out of or relates to your credit
application, purchase or condition of this vehicle, this
contract, or any resulting tramnsaction or relationship,
(including any such relationship with third parties who
do not sign this agreement) shall, at your or our
election be resolved by neutral, binding arbitration and

not a court action.”

Despite similar board language of the Sales/Financing
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Arbitration Provisions and the AAA rules, Benson’s Rules®® also pro-

vide exclusive jurisdiction over those same disputes and parties

essentially uses identical language to the provisions in Benson'’'s
Sales/Financing Arbitration Provisions:®®

“Any claim or dispute whether in contract, tort, statute,

or otherwise [including arbitrability] between [you] and

[us] or our employees, agents, successors, agents or

assigns which arises out of your credit application,

purchase, or condition of this vehicle, this contract, or

any resulting transaction or relationship, ({(including

such relationship with third parties who do not read this

agreement), shall at your or our election be subject to

neutral binding arbitration and not by a court.”*

Both arbitration clauses state that if part of the arbitration
provisions are unenforceable, the remainder of the arbitration
provigion is enforceable,

(ii) Which rules control how the arbitration will be done?
(1) Benson'’'s Arbitration Policies and Procedures

The various arbitration provisions conflict as to which rules
apply. According to the first sentence of Benson’s Rules, Benson’s

Rules apply: “Benson’s Policies and Procedures are intended to

provide the exclusive means of resolving all disputes, as defined

1> Rec _219 (Benson’s Rule #2 (emphasis added)).
' Rec _219 (Benson’s Rule #2 (emphasis added)).

17 Rec _219 .

Benson’s Rules in its Preamble also claim the same thing:
“Benson’s Policies and Procedures are intended to provide
the exclusive means of resolving all Disputes, as defined
below, which may arise between an individual and Benson.”

However, the Sales/Financing Arbitration Provision states
that in anvy conflict between it and the arbitration
organization’s rules, the Sales/Financing Arbitration

Provision controls . Finally, the AAA Consumer Rules
provide that the AAA rules control in a conflict.
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below, which may arise between an individual and Benson.“'®

(2) Federal Rules of Civil Procedure

However, Paragraph Six of Benson‘s Rules (emphasis added)
adopts the entire Federal Rules of Civil Procedure as providing the
rules: “The Federal Rules of Civil Procedure shall govern all
arbitration proceedings. All powers, rights, and obligations
afforded arbitrators or the parties under the applicable federal or
state arbitration code which conflict with any provision in
Benson’s Arbitration Policies and Procedures are expressly waived

to the extent permitted by law.”**

(3) Sales/Financing Arbitration Provisions

The Sales/Financing Contract (Buyer‘s Order) Arbitration
Provigion sets forth numerous rules itself, some of which conflict
with Benson’s Rules.
{4) AAA Commercial Consumer Arbitration Rules

Also, the Sales/Financing Arbitration Provisions expressly
incorporates the AAA Consumer Arbitration Rules which are supposed
to control: “You may choose the American Arbitration Association to
conduct the arbitration [but] any other organization [must be]
subject to our approval. You may get a copy of the rules of an
arbitration organization by contacting the organization or visiting

its website. ”?°

8 Rec 219 (Benson’s Policies and Procedures, first sentence)
' Rec_219 (Benson’s Policies and Procedures, first sentence)

2 (Rec_230 ) AAA Consumer Arbitration Rule Introduction.
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According to AAA Consumer Rule 1(a) (emphasis added), when
parties have “provided for AAA’s rules or AAA administration as
part of their consumer agreement, they shall have been deemed to
have agreed that the application of the AAA’s rules [which] shall
be an essential term of their consumer agreement.” This, of course,
conflicts with Benson’s claim that Benson’s Rules and the Federal
Rules of Civil Procedure provide the arbitration rules. To make
matters more confusing, the AAA has authority to dispense with its
own Consumer Arbitration Rules.?

(iii) which “neutral” administers the arbitration and acts as
escrow agent?

It goes without saying that the administrator of " an
arbitration, or an escrow agent should be a neutral person
unconnected with either party. However, according to Benson’s
Rules, Tony Benson himself administers the arbitration. Moreover,
any person filing an arbitration against Appellant must pay the
money to Tony Benson personally who will refund any unused portion
as needed.

There ig an obvious conflict in this arrangement and leads to
the appearance of impropriety pursuant to the Sales/Financing
Arbitration Provision. On the other hand, the AAA administers the
arbitration, wunless Benson will consent to allow another

organization to do so.?*

21 (Rec_233 ) AAA Consumer Arbitration Rule 1l(a).

22 (Rec_264 ) The case administrator is defined in the AAA Rules
Glogsary as follows:
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Finally, according to AAA Consumer Rule l(a), when parties
have “provided for AAA‘s . . . administration as part of their
consumer agreement (which Appellant has done), they shall have been
deemed to have agreed that the application of the AAA‘s
administration of the consumer arbitration shall be an essential
Eerm of their consumer agreement.” Thus, each of the arbitration
provisions provides for a different arbitrator, except for the
Federal Ruleg of Civil Procedure, which do not address arbitration.

(iv) How is arbitration initiated?

According to Benson’s Rules, notice must be given to the
Administrator “Tony Benson” on a form supplied by Tony Benson. AAA
Rule R-2(a) has a completely different procedure for initiating
arbitration. The FRCP have their own rules on filing and serving
an action.

(v) What are the filing fees?

According to Benson’s Rule 10, the customer must pay a $250
filing fee to Benson itself up front “to be applied against the
cost of the arbitration” and any unused portion to be returned.
Benson pays nothing up front, if it files for arbitration.

The consumer must alsc submit a Request for Arbitration on a
form supplied by Benson. The arbitration is void (*as if it had
never been filed”) if Benson is not paid the $250 five days after
notice.

However, according to the AaA Consumer Rules adopted in the

Sales/Financing Arbitration Provision, Benson must pay between

The Case Administrator is the AAA’s employee assigned to handle the
administrative aspects of the case. He or she does not decide the
case. He or she manages the case’s adminlstrative steps, such as
exchanging documents, matching schedules, and setting up hearings.
The Case Administrator is the parties’ contact point for almost all
aspects of the case outside of any hearings.
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$1,700 and $2,200 filing fees, and $1,500 per arbitrator. AAA
Consumer Arbitration Rules at Page 33. Payments are billed
regularly.

(vi) Who pays costs and expenses and in what amounts?

According to Benson’s Rules, Benson is liable for all of the
consumers‘’ costs, fees (other than attorneys’ fees), and
arbitration—rélated.expenses. Benson’s Rule 22 (a)-(b),*’ a material
benefit for the Respondents. Benson’s Rules at 9 FILING OF LAWSUIT.
Benson reserves to itself the right to pursue attorney’s fees and
costs if the case is dismissed to arbitration. However, if the
consumer successfully avoids dismissal, Benson does not have to pay
attorney’s fees. This is a real threat to Respondents as Appellant
in this action has asked for attorneys’ fees and costs under the
contract if this action is decided in the car dealer’s favor. The
Appellant has employed two attorneys on this dispute since its
inception.

However, under the Sales/Financing Arbitration Provision,‘
Benson’s liability for such expenses and costs is capped. “We will
pay your filing, administrative, service or case management fee and
your arbitrator or hearing fee up to $5,000.” Id. (emphasis added).

Under the third set of rules (i.e., the AAA Consumer Rules),
*[Benson] shall pay the arbitrator’s compensation unless the
consumer, post dispute, voluntarily elects to pay a portion of the
arbitrator’s compensation.” AAA Consumer Rules at Page 33.

The Federal Rules of Civil Procedure do not directly address

2  However, the consumer ®*shall” pay all costs, expenses,

court fees, attorney’s fees, etc., if Benson prevails.
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arbitration fees or attorney’s fees.

(vii) Pre-arbitration review of Benson’s Rules for due process
of arbitration c¢lauses not done

Under the AAA Consumer Rules, Benson was required to submit -
its arbitration “clause” to the AAA for a review 30 days before
using it in a contract with the consumer to ensure that the

4 {Respondents argue that

arbitration complies with due process.?
this is a breach by Appellant of a contract for the benefit of
Respondents, who are third-party beneficiaries.) AAA may decline to
arbitrate if this preview of Benson’s Rules is not complied with.
A search of the AAA Consumer Clause Registry indicates Appellant
has not registered its arbitration clause for due-process
compliance.?® The point, however, is whether there was a meeting of
the minds: Respondents assert that the conflicting positions show
no meeting of the minds transpired.

Benson‘s Rules do not require any similar gate-keeping
procedure, nor does the Sales/Financing Arbitration Provision.

The Federal Rules of Civil Procedure do not address this
matter,

(viii) Frivolous claims

The Respondents may be required to repay Benson for

“frivolous” claims according to the Sales/Financing Arbitration

24 (Rec_240-41 ) AAA Consumer Rule 12.

$https://www.adr.org/simplefileandpay/faces/oracle/webcente
r/portalapp/pages/clauseRegistry.jspx?_adf.ctrl-state=olg7lro7z_1
3& _afrLoop=212958622968330&_afrWwindowMode=0&_ afrWindowId=0lg71lro7
z_10#!
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Provision or otherwise under applicable law.

Benson’s Rule 22(c) requires a party to pay attorneys’ fees
and costs if the other party takes a position, asserts a defense,
or asserts a claim “not substantially justified by the law or the
facts.”

(ix) Appeals

Arbitration appeals under the various arbitration schemes are
handled differently according to wvarious arbitration rules. The
Sales/Financing Arbitration Provision states that appeals are
governed by the FAA.-

However, Benson‘s Rule 26 sets forth a completely different
prbcedure in which an “appeal arbitrator” is chosen to hear the
appeal, which necessarily involves increased costs and expenses. A
second appeal may be taken to'a court, but Benson’s Rule 26 permits
more limited grounds for appeal than the Federal Arbitration aAct.

Also, the Federal Arbitration Act allows appeals directly to
a court. 9 U.S.C. Code § 16 (2017).

AAA Consumer Rule 47 does not deal directly with appeals.

The Federal Rules of Civil Procedure do not control appeals
which instead are controlled by the Federal Rules of Appellate
Procedure.

{x) Discovery

Benson’'s Rule 18 provides for a discovery scheme, which
conflicts with the AAA Consumer Rules, the Federal Rules of Civil
Procedure, and the FAA.

For example, under Benson’s Rules the arbitrator is given
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discretion to order pre-hearing depositions (which are critical to
Regpondents in this case). However, pre-hearing depositions of
third parties- are typically not allowed by the FAA. Comsat Corp. V.
National Science Foundation, 190 F.3d 269 (4™ Cir. 1999) (“[W]e
hold today that a federal court may not compel a third party to
comply with an arbitrator's subpoena for prehearing discovery,
absent a showing of special need or hardship.”).?%®

The ability to depose witnesses is material in this case.
BlueLink, the customer service arm of Hyundai, dealt extensively
with Respondents and may have information of improprieties by
Benson Hyundail. Respondents cannot compel BlueLink’s employees to
submit to a pre-hearing deposition under the FAA nor any of the
other arbitration schemes presented by Appellant.

The AAA Consumer Rules provide for no depositions which are
critical in this case.

The FRCP set forth a presumptive limit of 10 depositions.
Benson’s Rules limits parties to five depositions, but this is
illusory as the FAA permits no pre-arbitration-hearing depositions.
The Rule 30(b) (6) and other