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STATEMENT OF THE ISSUES

I. STANDARD OF REVIEW FOR RELIEF FROM JUDGMENT WILL

NOT BEZ DISTURBED ON APPEAL ABSENT AN ABUSE OF
DISCRﬁTION

II. DID THE TRIAL COURT ERR IN CONCLUDING THE COURT .
HAD OBTAINED PERSONAL JURISDICITON OF THE APPELLANT
PER RULE 60 (b) (4) SCRCP.

IIIh DID THE TRIAL JUDGE ERR IN REFUSING TO SET

ASIDE THE DEFAULT JUDGMENT AGAINST APPELLANT .
PER RULE 60(b)
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STATEMENT OF THE CASE.

.‘The Respondent, a former'employée of‘Appéllaﬁﬁ, filed a
Complaint for retaliatory termination. Thé Appellant was never
served with.ﬁhe Summons ahd Complaint. The Réspondént mailed.the
Summons and Complaint,to'the'addréss of the registered agent for
thé‘Appellant per)thé'South Carolina Secretary of State. The
Summons and Complaint“were returﬁed as undeliverable because the .
registered agent had moved.to:anotheriresidence. The Reépondent
retéinéd a procéss server, and the process ser?ef made one
attempt to serve the registeréd agent of the-Appellént, but the
Appellant’s resﬁaurant'was closed'that‘aftérnoon. The procesé
server issued an Affidavit of nqn—service the foilbwing’day.
Based upon that servér’s-unsuccessful effort to serve the
Appeilant’s agent, the Respondent obtained an Order for
Publication for the Summons and Complaint. The Summons aAd
Complaiht were publishéd in the Post and Courier. The Appellant

~did not file an Answer. | '

On June 13, .2017, the Respondent obtained an Order of 
Default against.Appellant in the amount of $11,863.60. The
registered agent for the Appellant receivea the Order of Judgment
on March 23, 2018. |

On May 24, 2018, the Appellant through its agentvfilqd a
Mdtion:to Set Aside the Judgment and Default._Appeilant}s'Motion
was heard on Aﬁguﬁt 23, 2018._Thé presiding judge'dénied the

Appellant’s Motion, and a Form 4.0rder was filed bn.August>24,



2018. N
On September 17, 2018, the Appellant filed its Notice of
Appeal on the Respondent. Also, the Appellant filed its ‘Amended

Notice of Appeal on September 28, 2018.

- STANDARD OF. REVIEW

i . . )
A circuit court s flndlngs regardlng the issue of rellef

from a judgment w1ll not be disturbed on appeal absent an abuse-
of discretion. “An 'abuse of,discretion arises where the judge
, 1ssuing the order was controlled by an error of law or'where the

order is based on factual conclusions that are without

evidentiary support.” BB&T v. Taylor, 369 S.C. 548, , 633

'S.E.2d 501,503 (2006).

FACTS

The Appellant TW Grahan and Company, LLCvoperates a
restaurant in McClellanville, SC. On or about’August 17, 2015;
the Respondent was hired on a trlal basis to work for the |
-Appellant. The Respondent worked for two weeks, however, she
did not report tkoork on September»B, 2015, and she did not” \
'contact-PatrickvRunex, the owner of the Appellant. Mr. Runey
terminated the Respondent from ner job.‘(R.pp. 6OL6l)r

‘The Respondent filed a_Compiaint on July 19, 2016 on the
basiS‘of retaliation for.filing a worker’s'compensation claim.
(R.pp. 29-33) . Respondent tnrough her'attorney sent.via oertified
.mail, return receipt requested,.a filed copy of the Summons and
Complaint to the Appellant’s registered agent, Patrick Runey, at
3722 Cnannel.View Ct., Mt. Pleasant, SC‘29466. The certified'mail'
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was returned as undeliverable.

On August 9, 2016, the.procesS server for Respondeht
contacted Mr. Runey to arrange.for service of the Summons and .
Complaint. (R.p. 45). Mr. Runey informed the pro;esé server that
Vhe could not“leavé his}reStaurant and drive approximatély forty
minutés to Mt. Pleasant tb accept the~service of the Summoné and
Complaint. Mr.'ﬁuney requested that the procéss'server meet him
at the restaurant, and he stated to thé process. server that he
~would accept'the serviée of the Summons and Comélaint at the
restaurant. (R.pp. 60—61);'Pér the affidavit of thé process
server, he went to'the restaurant of the Appeliant’s at.4:OOp.m.
on August 9, 2016, but the restaurant was closed. (R.p. 45) The
restaurant was scheduled to reopen'at 5:3Qp.m.(R.p. 58). Theinext
day the attorney for the Réspondent requested the process éerver
tobfeturn the aocuments.(R.p. 45) . The process server did not
make any further‘attempt to serve Mr. Runey. (R.pp. 60—61).

On September 15, 2016, Respondent’s attorney filed a Motion
to‘sefvé the Appellant by publication, and an Order to serve by
.publication was signed on tﬁe same  day by the clerk for the
'Charleston Count& Clerk of CourtL(R.pf 34; R.p. 2). The Affidavit
of Publication wasvjiled at the Charlestdn County Clerk of Court
on October 18, 2016. (R.p. 46). |

On. December 20, 2016( Respbndent’s attorney filed a Mbtion
 for Entry of'DefaulF'on the basis that the Appellant did not file
an Answer.(R.pp.37—38).'An'Ordér of Default was issued on -
Febrdary 22, 2017.(R;p. 34). An Order for DamaéeS'inAthe amoggt

of $11,863.60 was rendered against the Appellant on June l4/
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2017.(R.pp. 5-6). Patrick Runey as -the regietered ageat for the
Appellant did not receiveia ootice.of,the Order for damades until
March 23, 2018 via process service. (R.pp. 60-61; R.»p..57).

On May 24, 2018, the:Appellant filed a Motion to Set Asidev
Aqudgment and>Default.(R.o. 41:42). The Appellaot’S'Motion was
heard on August 23, 2018..The'¥presiding 'judge denied the’
'Appellant’s Motion under tHe belief that the registered ageot
_attempted to evade service of the Summons and Complaint The
pre;iding judge issued a Form 4 Order on August 23 2018,

(R.p. 1). | .
| On September 17, 2018, the Appellant served its Notice of
Appeal on the Respondent..On September 28, 2018, the'Appellant

filed its Amended Notice of Appeal..

ARGUMENT AND AUTHORITY_

. ARGUMENT I

DID THE TRIAL COURT ERR IN CONCLUDING THE COURT

HAD OBTAINED PERSONAL JURISDICITON OF THE ,

APPELLANT PER RULE 60 (b) (4) SCRCP.

Per Rule 60(b)(4)SCRCP the court may relieve a party from

.a final judgment order, or proceeding on the basis the judgmentb
1s void because the court acted without acquiring personal
jurisdiction of the defendant. “The definition of void under
the‘rule only enoompasses judgments from codrts which failed to
provide proper due process, or judgments from coorts which. lacked

subject matter jurisdiction or personal jurisdiction ” Universal

Benefits, Inc. v.:McKinney, 349 S.C. 179, 183, 349 S.E.2d 659

{(Ct. App..200Zz). It is axiomatic that a judgment is void if a




court acts without. personal jurisdiction. BB&T v. Taylor, 633

S.E.2d 501,:503 (S.C. 2006). “A court generally obtains,personal_
jurisdiction by the service of a summons.” Id. TheAcourt has to
consider whether the “plaintiff has sufficiently complied with
‘the rules such that the court has personal jurisdiction of the
defendant'and\the defendant has notice of the'proceedings.” I1d.

The proper method to.achieve service of process upon -a
limited liability company in South Carolina is enumerated ln S.C.
Code Ann. §33—44—i11-(199-6>. The limited liability company is to
appoint an agent for service of .process per S.C. Code Ann. §33-
44flll(a). If-the “agent for service of process cannot with
reasonable dlllgence be found at the agent’s address, the
vSecretary of State 1s an agent of the company upon whom process,
notice, or demand may be served." S.C. Code Ann. §33—44—111(b).
Such statute allows other means'of service_%s provided by law.
S.C. Code Ann. §33-44-111(e) .~ | | |

The Respondent contended that she exerc1sed due- dllldence
in_her attempt to serve the Appellant which 1is dlsputed.
-However, it is indlsputable that~the Respondent failed to serve
the Summons and Complalnt to the Appellant through the South
Carolina Secretary of State per_S.C. Code Ann. §33-44-111(1996).
| Another mean of servicefof proceSS‘upon a domestic
corporation is set forth in S.C. Code ‘Ann. §15—9—210(1976). In
S.C. Code Ann. §15-9-210(c), if the registered agent for the
lcorporatlon cannot be served w1th reasonable dlllgence per
statute or rule, then a moving party can submit an aff1dav1t to

the clerk of court forAcommon pleas to seek an order that the



corporation is to be served.by‘registered or certified mail,
return receipt requested, addressed to the office of the 3

- secretary of the corporation at its'principal‘office{ |

| Alternatively,>a party-can pursue the.service-of process
'through publication. The party has to show that the registered’
~agent for the domestlc corporatlon, after due diligence, cannot
be located within thlS State per S.C. Code Ann.\ \ §15-9- 740(1976).
The order of publlcatlon shall direct that the publication be
made in a newspaoer at least once .a week for- three weeks, and
such publlcatlon shall ‘be in the newspaper that is most likely to
give notice to the defendant. More importantly, the same statute
requires the court, judge or clerk tovstate in the order'of
publication that a copy of the‘summons shall be mailed to the’
person at his place of residenoe :

The Respondent obtained an Order of Publlcatlon from the
_Charleston County Clerk of Court to publlsh ‘the Summons in the
Post and CourLer newspaper once a week for three weeks The Order
was defectlve because 1t did not dlreet the Respondent to mall a
copy of the summons to the Respondent. (R.p. 2). The Respondent
failed to mail a copy of the Summons to the Appellant after'she
had obtained the Order of Publication. ‘Consequently, neither the
Respondent norAthe‘clerk for the Charleston County Clerk of Court
complied with S.C. Code Ann. §15-9-740. |

“To obtain jurisdiction of»a'defendant_by publication it is
elementary that the affidavit for order of publication mnst_
comply with the provisions of [the statute]. Affidavits devoid of

averments of facts showing that due diligence was exercised to



make service have consistently been held to be insufficient, and
ordefs for sérvice by:publication based [upqn such affidavits)
have uniformly been held beyond jurisaiction and void.” Caldwell
V. Wiquist, 402 S.C. 565, 573%574, 741 S.E.2d 583, 588 (Ct. App.»
2013). The Ccurt in Cantwell held the “affidavit must include |
some factual basis upon which the qourf'issuihg the order of
service by publication’cah find that the defendant cannot, after

due diligence, be found within the state.” Id. (emphasis'added).

The Affidavit of Non-Service failed to indicate that the
process server eﬁgaged in due'diiigence to'locafe fhé registered
agent for the Ap'p'ell_ant‘.'(R.p. 45) . Furth.er, the Affidavit is void
of any reference that the brocess Server could not locatelthe )
.registéréd agent wifhin the State. In fact, the process server-

did not even use the words “due diligence” in the affidavit.
Furthermore, the_prdcess servef expressed that the fegistered
‘agent did not live‘at the aqdress given. (R.p. 45). Yét, the
affidavit is sbi’le‘nt on ,whéther'the process servér reviewed the
Charleston County Website to-deteﬁmine the present location of
the registered égent for the Appeliant; Had the process server
engaged in such research, he would have locatéd thewexisting
address of the registered ageﬁt for the Appellant.

Patrick Runey, the registered agent for Appellant, Operates
TW Graham and Company in McClellanville, SC. When Mr. Runey spoke
to the process server on August'9, 2017, he tdld the process
server that he is always at the restaurant so he would accept the
serViég of the»Summdnsiand Complaint.at the restaurant. (R.pp. 60-

61). The restaurant_lists the hours of Qperation,,and,its webpage



lists the hours of operation so the process serﬁer could have
attempted the service when the restaurant was open. (R;p. 58).
The Court in Caldwell made the p01nt that the process

server’s affldaVlt did not contaln any information on whether
or not the defendant could be located'w1th1n'thefState. Also,
tne Court noted the affidavit did "not contain any statements.
regarding'the due diligence undertaken and; in fact, do not even
contain the phrase -“due diligence.” Caldwell, 402 S.C. at 571-
572, 741 S.E.2d at 587.

| Respondent’s attorney.sent~via certified mail the Summons,
Complaint, Motions and Order of Default to the Appellant at 3722
Channel-View'Court, Mt. Pleasant, SC) which was the address of
the Appellant’s register agent per theISouthVCarolina Secretary
of State. -Respondent’s attorney malled the documents to such
address with the knowledge that the Appellant’s reglster agent
did not.reside at such address per the aff1dav1t of the process
serQer.(R.p. 45) . More importantly,(Respondent’s attorney knew
the Appellant’s agent couid be served with the Summons,
Complaint, and other legal docunients at- 810 Plnckney Street,
"McClellanv1lle South Carollna.(R.p._45; R.pp. 60761)._Also, the
"Respondent could'have served the Summons and COmplaint.upon the
South Carollnc Secretary of State as the agent of the Appellant
per S.C. Codé Ann. §33 44 111 (b)which the Respondent failed to
pursue.

The presiding_judge at the hearrng for the_Appellant‘s

‘motion to set aside the default judgment opined that the

Respondent’s attorney “tried numbers of other address for -~



the company, and they came up dry.;(R;p. 24,_lines 12-14) .
Nothing in the record supports that indccuraie statement of
facts. ' Respondent mailed documents to one address:that~being 3722
_Chénnel View Drive, Mt. Pleasant; SC, notwithstanding, the fact |
that the documents were fefdrned as “uﬁdeliverablef.(R.pp; 49—50;
R.p. 51; R.p. 47; R.pp. 52—53).7The Respoﬁdenf’s attorney mailed
-one letter and ddcuments to another addressdthat being at the
restaurant of the Appellant, and_such‘mail enclosed & eopy of’fhe
Order of Defaultf (R.pp. 52-53). Therefore, the presiding judge’s
conclusion was'fectually incorrect.

-Fdrther, the presidiﬁd judge believed thaﬁ Mr. Runey on,
behalf of the Appellant had a duty to research the peﬁding case .
on the website of the Charleston County Clerk of Court. (R.p. 24,
line 15- p. 25, line 3). In essence, the presiding judge shifted
~the burden of due diligence from. the Respondent to the Appellant.Q
Additionally; ﬁﬁe court ih Caldwell stated that its
" “decision to reverse the trial court’s refusal to set aside
the default judgment is coﬁsistent_With the pdlicy of our state
to resolve cases on the merits. To avoid'resolving litigatidn’
by default, strict compliance with the publication statutes is

appropriate.” Id., 402 S.C. at 576, 741 S.E.2d 588. The court

cited Rochester v. Holiday Magic, Inc., 253 S.C.‘i47, 152, 169
S.E.2d 387,390(i969)for the proposiﬁion that the “statuteA
applicable to vacating default judgment ‘should be liberally
construedﬂto see that-justice is promoted and to strive for
disposition of cases on their merits.’& Id. |

'Respondent’s failure te‘comply with S.C. Code Ann.



§§15-9-210, 15—9—746, and 33-44-111 precluded,due process for
the.Appellant' As stated in Caidwell the court is to promote
and strive for dispOSition of the Respondent S case oh the
merits; therefore, this court should reverse - the erroneous
finding of facts and conclu51on of law of the preSiding ]udge
and to order that the Order for Default Judgment and Order for
Damages shall be set aside, and to remand tne case for a hearing

on the merits.

"ARGUMENT II

DID THE TRIAL JUDGE ERR IN REFUSING TO SET
ASIDE THE DEFAULT JUDGMENT AGAINST APPELLANT
PER RULE 60(b)SCRCP

" The default judgment against the Appellant is to be set
_aSide per the criteria of Rule 60(b)SCRCP.

The court has to consider four relevant factors in deciding
whether or notx to set aside default. judgment per Rule 60 (b)as
follows: (1) the promptness'with which relief is sougnt,

(2) the reasons'for the failure to act'promptly; (3) the
existence of a meritorious defense, and (4) the prejudice to the

other parties;” McClurg v. Deaton; 380 s.cC. 563, ,671 S.E.2d 87,

93 (Ct. App 2008).

'Patrick Runey, the registered agent for Appellant, did not
receive a filed copy of the Order for Damages until March 23,
2018. (R.pp. 6O -61) . Upon receiVing the filed copy of the Order
for Damages, Mr. Runey contacted tne O’Neill Law Firm to pursue

the motion to set aside the default judgment.

The third criteria that being the show of meritorious
. : R . ’
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—

defense does not requirevproof that tne defendant “would ptevail
on the merits, but onlyAthat nisbdefense is meritorious.”
McClurg, 671 S.§.2d at 93-94, ThejAppellant only has,tovshow
that its défense is “worthy .of a hearino or judicial inquiry
'becauSe.it‘raises‘a question of law deserving of.some
investigation and discussion or a real controversy as to real

facts arising from conflicting or doubtful evidenoe; Id.'at 94

(quoting Gtahsm v. Town of Loris, 272 S.C. 442, 248 S.E;Zd 594
(1978)) . - o
The Respondent claimed Mt Runey fired her because she

-pursued a worker’ s compensatlon claim. Mr. Runey dlsmlssed the"
Respondent on the ba51s she did not notlfy him that she could
not'work, which caused the restaurant to be short staffed. (R.pp.
60-61) . | | |

Per S.C. Code Ann. §41 1-80(1976), an employer oen argue
absence from work as an afflrmance ‘defénse in an actlon for
retaliation to seek WOrker’s compensation Furthermore,.the
Respondent did not flle for worker’s compensatlon until December
8, 2015 ,whlch was almost four months after she was terminated
~from her job with the Appellant. Such facts show the Appellant.
~has a meritorious defense: o .
| " The Respondentvwill not suffer prejudice ifvthis court sets
aside tnesdefault Jjudgment since theeRespondent can still pursue
her lawsuit against the Appellant. More'important, bothpparties

can have their day in court.

.  CONCLUSION

For the foregoing reasons, Judge Addy’s Form 4 Order dated

‘11



August 23, 2018 should be revefsed_and'the case should be
remanded to the Charleston Count% Clerk of Court;for a hearing on
the merits.

Respectfully submitted,

June 17, 2019

égﬁ E. O'Neill
ill Law Firm, LLC
1473 Stuart Engals Blvd.

Mt. Pleasant, SC 29464
(843)'884—9494

Jr. -
l Blvd,
29464 -

Attorheys for _the Appellant
TW Graham and Company, LLC
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