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I

AL

APPELLANT'S STATEMENT OF ISSUES ON APPEAL ‘

S When the State la1d a foundat1on for authentlcatlon durlng the1r case in ch1ef d1d the
. tr1al court err in allow1ng the State to 1ntroduce a recordlng of Appellant S Ja1l call V_
through arebuttal w1tness‘7 '

B Dld,the court e err in .fallmg to grant"a new trial; when the. State failed to disclose that a

Ja1lhouse snrtch requested a deal prtor to testlfylng at trial?

R RESPONDENT S COUNTERSTATEMENT OF ISSUES ON APPEAL

Did the trial court abuse its d1scret10n in perm1tt1ng the State to put forth reply

ev1dence in. the form' of a recorded phone call, when at no time dur1ng the State s case

in ch1ef dld ev1dence suggest Mr‘. ’Har_rrs'was ,th.e shooter in connect1on with Vrctlm s

',death? O

. D1d the court abuse 1ts d1scretron in denylng Appellant s motion for a new tnal on the

s basrs of the Sol101tor s lack of d1sclosure that the Jallhouse 1nformant made an

unsohc1ted request for a plea de‘al prior to testifying at trial, When such request was

immediately denied, and when no discussions, negotiations, or guarantees of any kind

~ occurfed until after the conclusion of Appellant’s'trial?



BRIEF ARGUMENT

The trral court.drd not abuse 1ts dlscret1on in perm1tt1ng the State to lay a foundatlon for -
) and enter Exh1b1t 63. 1nt0v ev1dence on reply,l v1a the testimony of Captaln Gallam Durl-ngf',p‘j '
'lAppellant s.case in- chref defense counsel ellclted ‘test1mony from wrtness Kahlo Calhoun that_l."
Mr. Harris (Bope) had confessed to be1ng the shooter in the drive-by that killed Vrctrm (R p
439, lrnes 9- 23) Thrs was the ﬁrst evrdence of any kind that 1dent1ﬁed Mr Harris as the shooter. 4
“[TThe admrssron of reply test1mony is w1th1n the sound drscretron of the trial Judge and there r1s.
no abuse of dlscretron 1f the testlmony 1s arguably contradlctory of and in reply to earlrer'
testrmony > State v. Szngleton 395 S C 6 16 716 S. E2d 332 337 (Ct App 2011) (quotmg”l |
State v. Todd 290 S.C. 212,214, 349 S E 2d 339 340 (1986)) As sueh the State was entitled to |
admit Exh1b1t _63, a recorded" phone r.call ,frorn “Appellant ‘while 1ncarcerated, wherein he
speciﬁcally discussed Mr. Harris’s. lack of ‘involvement,in the crime; This evidence directly
contradlcted Appellant s newly presented 1ssue and was properly admrtted in reply |

The trlal court- also did riot err m deny1ng Appellant s Motlon for New Trlal on the basrs;_
of the State -not\dlvulgmg the _]arlhouse'rnformant s initial and unsolrcrted request for a plea deal
in exchange f.‘oir his :cooperati'on in testif};lng at trial. The trial court concluded that Mr. l\/Iercuri’s.
‘testrmony concernmg alleged promrses for a .plea deal was wholly lackmg in cred1b111ty in
' comparrson to credrble testrmony of Sohcrtor Thurmond ‘and that a. statement of desrre for- a
'lposrtlve Outcome by‘ Mr. Mercur1 wasnot nl‘aterral 1rnpeachrnent e\‘/1dencevrequ1r1ng »dlsclosure
" nor would such 1nformat10n resultlrn a dlfferrng outcorne under Brady, had such 1nformatron
been disclosed. (R. p. 624 26)

The trlal court ] appl1cat10n of lavtz 4and ‘ﬁndin_gs of fact were proper in this rnatter. There

" isno basis to "supp(')r,t an abuse of discretion and the rulings of the trial court should be afﬁrr‘ned.



STATEMENT OF THE CASE

Appellant was 1ndrcted for murder by the Alken County Grand Jury (2016 GS-02- 274)
(R p- 3 line 14-15; p, 4, lines 2- 4) Sohcrtor Strom Thurmond and Assrstant Solicitor Cassre,.
Hall represented the State at trral (R p 1) Defendant Santomo Torez W1ll1ams (heremafter
“Appellant”) was represented by attomeys N1cholas McCarley and Derek Bush. (heremafter
“defense counsel”) (R P 1) The case was called to trral before the Honorable Roger M. Young,
and a jury, onJ anuary 30" through February 2 2017 (R p 1) The jury returned a gurlty verdict
against Appellant (R p 531) Judge Young sentenced Appellant to. ﬁfty (50)- years
‘ 1mpr1sonment for murder (R p 532 lmes 2 6) On August 14 2017 Judge Young heard‘
Appellant s Motron for New Tr1a1 Wthh he demed both from the bench and by formal Order
-dated August 25 2017 (Mot1onR p 535 p 613 Order p 626) This appeal follows

STANDARD OF REVIEW

: “The -admission . of reply testrmony is w1th1n the d1scret1on of the trlal Judge and his
decrslon will not be dlsturbed on appeal absent a showrng ‘of abuse of d1scret1on McGaha v
Mosley, 283 S.C. 268, 276 322 S E. 2d 461 466 (Ct App 1984) (crtmg Vernon v, Provzdent Life
l' & Accident Ins. Co., 266 S C. 208 222 S E.2d 501 (1976)' Fordv. A. A A. Htghway Express, 204
'S C. 433, 29 S. E 2d 760 (1944);, State v. Stewart 283 S. C 104, 106 320 S.E.2d 447, 449 (1984);
State v. Todd; 290 S.C. 212 214 349 S E 2d 339, 340 (l986) “[T]he admission of reply
testlmony is w1th1n the sound dlscretron of the tr1al judge, and there is no abuse of discretion if
the test1mony is arguably contradrctory lof and in reply to earller testimony.” State V. Todd 290
S.C. 212 214, 349 S. E. 2d 339 340 (1986)) State v Stewart 283 S.C. 104 106 320 8. E 2d 447,

449 (1984‘); State V. Stnglet‘on,,395_vS.C.‘ 6, l6,;7l,§:S_.E~.2dl332v, 33,7 .(Ct. App. 2011):



Lo T
S

' “In a cr1mmal case ‘[t]he only post verd1ct fact based remedy avarlable 1s-a motion - -

" for a new tr1al > State V. Taylor 348 S. C 152 158 558 S E.2d 917 919 (Ct App 2001) affd . |

‘. 355 S. C. 392 585 S: E2d 303 (2003) (quotmg State v leler 287 S C 280 285 337 S. E2d

' 883 886 (1985)) “It is well settled that the grant or refusal of a new tr1al is w1th1n the sound R
: '_ ,’dlscretlon of the trial Judge ” State v. Taylor 348 S C 152 159 558 S E. 2d 917 920 (Ct. App “ .‘ |
: .2001) affd 355 S.C. 392 585 S E 2d 303 (2003) An abuse of dlscret1on means nothmg more
or less than that the ruhng of the trral court was w1thout reasonable factual support resulted in
prejudrce to the rlghts of appellant and therefore m the‘ crrcumstances amounted to .error of :
law.” Brzdges V. Wyandotte Worsted Co .7;39 S. C 37 40 121 S. E 2d 300 302 (1961) |

’ STATEMENT OF FACTS

( E o Summary e
The ;State s e\t1dence at trral showed that Appellant krlled Vrctrm in ‘a drrve by shootmg,‘
. -and that Appellant s actlons were in retallatron for the murder of Appellant 'S frrend Donme
Brooks. The State s ev1dence suggested that V1ct1m s brother Taquan was Appellant s 1ntended~'
»targe_t., However, ,Appellant mrssed Taquanland -struck Victim, who was srtttng close:to Taquan at'
_the time. The 'following’v facts Were pres'ente:dfto theJury -
| . The Crzme o | \

On Apr11 14 2015 a group of young men 1nclud1ng Appellant Demarrus Jefferson
(heremafter “Mr Jefferson”) Darran Davrs (heremafter “Mr Davrs ), and Demorrls Harrls
(hereinafter “Mr Harr1s”) ‘were in Alken County playmg\ basketball at. various courts around
’ .;town Mr. Jefferson had borrowed hrs grrlfrrend’s black four door Toyota Corolla and the group )
kwas using thls r/ehlcle to get around town Later that evenmg, Mr Jefferson chose to stay and

" -

. ’ “play some ‘one- on one w1th Mr Davrs and agreed to loan h1s g1rlfr1end’s car to Appellant to use

R



;-

for a bit to go get weed (R p 218 11ne 20 through p. 219 llne 3 p 147, lines ) Wlth Mr ‘Harris .
, dr1V1ng and Appellant prov1d1ng d1rect1ons the two 1nd1v1duals left together in the Toyota (R p. |

218, l1ne 16 through p 221 11ne 7) Appellant 1nstructed Mr. Hams to pull over shortly after

" leavrng, unbeknownst to Mr Harris, Appellant exrted the vehrcle and acqulred a shotgun from

- the trunk (R p 224 llne 5 through p 225 11ne 25) Appellant returned to the backseat and

.contrnued g1v1ng dr1v1ng instructions to Mr Harr1s Appellant directed Mr Harr1s to dr1ve to
Diamond’ Street in Arken County (R p 225 lrnes 5- 16)

On thls same day Patr101a Coach Gall McFadgen (heremafter “Victim”), | and Taquan

- 'Coach ‘were on Dramond Street in A1ken County attendlng a brrthday party for the1r cousrn

Tyson Coleman (R. p. 64 line 20 through p 65 lme 25). Thls event had been made publlc
through postings on soc1al media. (R._p; 65,}'hnes 11-19). At approx1mately '9:(.)Oprn that night,
' ‘fihc_'groupl.v\}as hanglng iout.toge_the;r. on thebrlck wall adjacent‘:_toﬂthe street. (R.. p 66, line 1
»' through p. 67, line_25), o S e R
Harr1s and Appellant approached' the‘ portion of the_street where the groupyvas sitt‘ing,"

Appellant rolled doyvn the‘window stu.ck the barrel of his shot‘gun out of the window and ﬁred at

the group (R p 226 llnes 1 14) V1ct1m was struck in the abdomen by a s1ngle shotgun slug S

round and the veh1cle sped off. (R. p: 199 hne 22 through p- 200 hne 5; p. 197, hne 3 8). Police
“and EMS personnel qurckly responded and Victim was rushed to the hospltal Victim was.,
" pronounced dead at 9 55pm on Apr11 14 2015 (R p 249 lrnes 16 20) The forensrc evrdencel
gathered from the scene of the crime d1d not lmk any, 1nd1v1dual to the crime. (R p 191 lrnes

ll-15).



Summary b’f Stat_é"S‘ Evidence Presentéd at trial -
T estimony-of P.atricia Coach .

Patrlcla Coach (heremafter “Patr1c1a is the sister of Taquan Coach Jenny Roper and

V1ct1m Ga11 McFadgen (R p. 64 hnes 6 7) Patr1c1a testified that o on ApI‘ll 14 2015 she and ‘

'lectlm were on Dlamond Street attendmg the1r cousm Tyson Coleman S b1rthday party and
noted that the party had been announced on Facebook (R p. 65, hnes 3-15). At 9pm that mght |
Patricia testlﬁed that she; Vlctlm Taquan and Tyson were srttmg on a br1ck wall adjacent to thej R

- "‘street R. p. 66 hne 1 through p. 67 hne 23) Patrlcla testlﬁed that she saw a dark colored :
four-door car come_down the’street, but sﬁhe, and her farmly thought nothmg of it-at first. (R. _p.‘
68, lines t- 6) | She then saw the back seat ’window roll do{m savy the ﬁash“from_a gunshot, -and
felt the power from the gun as her sister was shot (R.p. 68 lines: 6 24) |

Patrlcla testlﬁed that she could not see who was in the car, or how many people were m
o the car. (R p '65 lines 11 24) EMS and law enforcement arrlved shortly after Patr1c1a prov1dedr‘-< '
a st\atement to law enforcement (R p 70 hne 15 through p 71 line 2). On Cross- exammatlon
~ Patricia testlﬁed that she could not recall whether or not she told Sergeant Turner that the person
in the car had a white shlrt on that nlght; (R: p. 72, lines 12-15).
" ) o T esttmony of T aquan Coach

Taquan Coach (heremafter “Taquan ) testlﬁed to the same. basrc detalls of the dr1ve by'

shootmg that hlS 51ster Patrlcla had testlﬁed to and hkew1se prov1ded a statement to pohce:

regardmg the‘crlme. (R. p. 74‘-77). e



On cross ekam1nat1on Taquan test1f1ed regardmg an 1nd1v1dual named Donnie Brooks,"
whom he knew to have been kllled in January of 2015 (R p 78 lines 1- 5) Taquan testlfled that-
he was aware he was consrdered a suspect in Brooks death and whlle he acknowledged that he
was at the apartment complex where Donnte JBrooks was k1lled on the day of the murder, he
testified he was not there when the murder took place (R p 78, hnes 9 24)

| | T esttmony of Mercedes Navas |
‘Ms. Navas was datmg Mr Jefferson 1n Aprll 2015 (R p 88 line 24 throughp 89 line

6). She test1ﬁed that Mr. Jefferson would often stay w1th her in her dorm on campus and would,

" “also loan her black four door Toyota Corolla to h1m wh1le she was in class (R p. 89, 11ne g

. 'through p. 91 llne 2) She test1ﬁed that she spec1ﬁcally recalls loanmg h1m the veh1cle on Aprll '

14, 2015 and l1kew1se had allowed Mr Jefferson to borrow her cellphone that day (R p 91,
" lines 3-5;p. 93 l1nes 1 13) Ms Navas testlﬁed that her cell phone number was (727) 247 9470
’ .'(R p. 93, l1nes l4 18) Soon after Ms. Navas testlﬁed that she learned much to her dlspleasure
. that Mr. J efferson falled to retum the car that evenlng as he was‘supposed to do and that he had
loaned the car to someone else R. p 94, hne l through p- 98 lme 23). Ms. ‘Navas had met
: Appellant and knew h1m as “Red” but d1d not know him very well (R p. 98, l1nes 8-23; p. 100
".lmes 14- 16) . | »"". | B o A

On April 17 2015 Ms Navas test1f1ed that she and Mr J efferson were s1tt1ng together at
Bob R1chard s car dealershlp whrle wa1t1ng on her o1l change to be. completed (R p. 101, l1nes_

4:17). Durmg thrs .time per1od Mr Jefferson used Navas phone and L1eutenant Fluery

! The facts el1c1ted at trlal demonstrated that Donnle Brooks was kllled by a r1val gang, and that

Victim’s death was an accidental result of the retaliation for Mr. Brooks’ death. (R. p. 423, l1nesf' ‘

4 14); (R. p. 404, line 9throughp 405 lme 5) (R.p. 168 line 21 throughp. 169, line 10).-
2 The record shows that Appellant ‘'was the rec1p1ent of the loaned car, but thi$ information drew
* objections from. the defense. The Sollc1tor moved on from the “topic. followmg the sustalned
objectlon (R.p. 94- 97) ' : :



responded by arrrylng at'the dealershrp to communrcate with Mr Jefferson (R p. lOl l1ne 18
V through p. 102, line 7) Mr. Jefferson and Ms. Navas accompamed Lieutenant- Fluery to the
| statron wherein she provrded a statement and gave consent for her car to be searched. R. p. 102
lines 13-22) She later consented to provrdrng her phone and 1Pad to authorities for a search as
well. (R. p. 103, llnes 2 l4) Ms Navas testlﬁed that sometrme after April 17th she received a
_ phone call from Appellant on a prrvate number where1n Appellant asked 1f she or. Mr J efferson‘ |
_had ment1oned h1s name to pollce (R . 103 lines 15 25) | | o
‘ T esttmony of Demartous Jefferson
Mr. Jefferson who has pendlng charges for unlawfully carrying a- prstol and possession

_of a controlled substance testlﬁed that he’ had not been promrsed anythrng in exchange' for his-
' test1mony. (R.'p. 106 lines 6-25). ML. Jefferson testrﬁed that he has known Appellant for a few
‘ years (R p. 108 llnes 2 5) He test1ﬁed that he spent the prev1ous n1ght w1th hlS grrlfrlend and
- that on Aprrl 14,2015, he borrowed her car and spent the day w1th Appellant (R p 108 l1ne 21 |
through p 109 line 24) In h1s endeavors on Aprrl l4 Mr. Jefferson ran into Mr Harrrs [R. p
110, lines 11- 23) M. Harrls accompanred Mr ‘Jefferson and they then went to p1ck up
Appellant in North Augusta (R p 110 hne 17 through p lll l1ne 16) The three 1nd1v1duals:
- then plcked up Mr Dav1s and the group proceeded to gamble and play basketball together at

. various courts around the area.. (R p lll lrne 11 through p. 112 line 7). Mr Jefferson testlﬁed
that he allowed Mr Harrrs (also referred to as “Bope ") and Appellant to, borrow. the car _whrle he

and Mr Dav1s continued to play basketball :(R. p. 114, lines 4 through p.1 15 line 8)
| " Mr. Jefferson testrﬁed that Appellant was gone for approxrmately an hour maybe an hour
and a half; and recalled hearlng pollce srrens everywhere dur1ng the time that Appellant and Mr

" Harris were gone. (R p. 115 lrne 2 through p 116, line 4) Appellant and Mr. Harrrs returned



and the 'group' leftlt_he basketball courtsto drop;off Mr Davis. (R.’ p. 116, line ‘18,through p. 1l7,
line l 0).'The'remaining‘ group ‘of threez contﬂi‘nu_ed to hang out that night and drove the. Chalet
North apartments. ‘When they arrlved Mr J e»ffe'rson testified that he saw in the trunk something
covered up, hut saw the barrel of a shotgun.,‘ (R p 118, line 9 through p. 119, line 17)._'l\/Ir,v
J efferson testiﬁed that Appellant took the shotgun out ’of the trunk and walked around to the right
side of the apartments (R p. ll9 hnes 18 24) ‘The group then left and drove to the Belvedere
.‘Terrace neighborhood, and then later to the R1verwatch area in Augusta to see Mr. Harris’s
grrlfrrend (R. p. 120, l1ne2throughp 121 lme 13) |
A few days later Mr. Jefferson encountered Appellant agam at the local basketball
: courts along with other l1nd1v1duals he oyerheard Appellant saymg “I had a shootout with the
| Wolf pack boys” (R. p. 122 lme 18 through p 123 lme 17) Mr Jefferson also test1ﬁed that he '. ‘
",had a phone conversatlons w1th Appellant days later wherern Appellant 1nstructed Mr. J efferson
to wrpe down the back of the car and keep h1s mouth shut (R p 124 l1nes 11- 25) In rev1ew of
| phone. records, Mr. Jefferson testified that he contacte‘d Appellant by pho‘ne at (706)-755-9252.. |
(R p. 125, lines 3-1.8) On cross¥examlnation‘ Jefferson acknowledged havlng said to ATF agent
Matt Morlan that “Red ain’t killed that grrl” and argued that he was repeatmg 1t as street talk.
(R. p. 134, l1ne 6 through p. 135, 11ne 22) On redlrect Mr. Jefferson testlﬁed that he was not in
the Vehrcle during the drlve-by shootmg and that hrs' statements to Agent’ Matt Morlan only |

- shared the information and rumors he had received on the street, none of which were eyewitness.

L testlmony (R p 140, hnes2 15)

T estlmony of Darlan Davzs - a
M. Davrs testrﬁed that he is- from the same nelghborhood as Appellant and had known :

* him for ﬁfteen to twenty years (R p 143 hne 25 through p 144, l1nes 7) Mr DaV1s conﬁrmed



that he was pi‘cked up»in ‘a black bfou'r’-door car‘and.that th’e groupl of four'all went-to playv
.k basketball on Apr1l 14 2015 (R.p. 145 hnes 2- 21) At a later pomt in the evemng he and Mr o
‘Jefferson stayed and played one-on- one basketball while the other two 1nd1v1duals stayed near -
the car: (R p- 147 line 4 through p. 149 fine 25) ‘Mr.' DaV1s‘test1f1ed.that he“overheard a
Jefferson and Appellant argulng about the car, and ultrmately Mr Jefferson ended up walkmg
.-."back over 1o the court to play ball, and sa1d that “he wasn 't deallng w1th none of that ? (R p |
149, lines 8- 20) Mr Dav1s testlﬁed that Appellant and the other 1nd1v1dual left in. the car, and(
were gone for about an hour (R p. 150 llnes l 11) When they returned he and- Mr Jefferson |

got 1nto the car and Mr. Dav1s was dropped off shortly after at his home (R p 150, lrne 25

. throughp 151, line 6)

LT esttmony of Santana Nesbttt
“Ms. Nesbltt testrﬁed that she was on leave from mllltary servrce durrng the week of Aprrl'

14, 2015 and was commumcatmg regularly wrth Appellant (R p 155 hne 18 through p. 156

line lO) She. had known "him from the nelghborhood for years After review of her phone

records, Ms Nesbltt conﬁrmed that she was. contactlng Appellant by phone at (706) 755- 9252

“ (R p: 156 llne 13 through p 157 lme 4) She testlfred that shortly after. the shootlng Appellant

changed phone numbers and contacted her usrng hlS new number (R. p 157 hne 19 25) After
his arrest Appellant contlnued to contact her from prlson (R p. 158 lrnes 1- 3) Ms Nesbltt '
testlﬁed that she would put money on Appellant s prrson phone account to allow h1m to make
calls: (R p. 158 lmes 4- 13) Ms Nesbltt testrﬁed that she spoke W1th Appellant every day and
recogmzed his voice. (R p 158, hne 16 20) Ms Nesbrtt was shown State’s Exh1b1t No 14‘
which she recogmzed asa d1sc bearlng her 1n1t1als for wh1ch she had lrstened to the day prior and '

J

testlﬁed that it accurately portrayed her phone call w1th Appellant on May 11 2015 R. p. 158

10



| llne 21 through-p. 159, line. 7) State."sﬁExhlbit 14 was admltted into evidence and published to

the jury wrthout Ob_]CCtIOIl (R p 159 11nes 8 16) Before pubhcat1on Ms. Nesbitt testified that
. Appellant had asked her to contact h1s attorney and prov1de a false a11b1 for hrs Whereabouts that : - '
n1ght (R. p ~159 lrne 19 through p 160 l1nes 6). Ms Nesbitt test1ﬁed that she was at home in o
Beaufort on the n1ght of the murder that she was not w1th Appellant at that tlme and that she did -

not contact Appellant s lawyer in order to lre about Appellant s whereabouts on Apr1l 14 2015

- (R P 160 line 17throughp 161 hnes 5)

T esttmony of Vtctor Mercurt .

Mr Mercur1 was a. re51dent of A1ken County Detention Center on armed robbery charges . :
(among other charges) and testrﬁed that he has rece1ved no prom1ses or deals in exchange for hrs :

testlmony (R p. 165, hne 10 throu'gh p- 1'66 line 18) Mr Mercun testlﬁed that he was housed

) w1th Appellant from approx1mate1y Apr1l 20 2016 to the beglnnrng of May, and then retumed '

from May 20t to begmnmg of June (R p 166 line 19 through p 167, line 4) Wh1le housed B

with Appellant during recreation t1me Mr Mercun test1ﬁed that he heard d1scuss1on of this case .

between Appellant and other inmates whe_r_em Appellant was berng teased'for being a crappy

shot, and shooting a female (R. p. 167, 'line 5 through p. l68 line 2'1). Mr. Mercuri heard |

Appellant respond that he had 1ntended to l(lll both of them, but that he “missed the n1gger and- -

“shot the b1tch” (R p. 168 lmes 18 20) On a separate occas1on Mr Mercur1 test1f1ed that he .
voverheard Appellant d1scussmg the case- whlle 1n his cell., He heard Appellant clarm that he “shot_
the bltch” out of retaliation for someone k1111ng h1s brother a fellow gang member, and that by’
doing so, he was going to obtam a h1gher rank in his gang. (R p. 168 lme 21 through p. 169
line 10) Mr Mercuri testlﬁed that he ‘could physrcally see Appellant through his cell door

durlng thrs conversatlon (R p 169 hne 11 through p 170 11ne 11) He prov1ded a statement t0’ |

A~
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author1t1es regardmg what he overheard on September 16, 2016 (R p 170 lmes 12-14). He = -

does not recall prec1sely, but belleved these conversatlons took place somewhere between June
3¢ and June 4°. (R.p. 170 llnes 15- 20) ' |
T esttmony of Nle Gallam

Captam Gallam was employed w1th the A1ken County Sherlff’s Ofﬁce and test1ﬁed as to A o
the system. used. for 1nmates using telephone pr1v1leges (R p: 174 l1ne 5- 23) He explalned that
inmates are‘a551gned, a PIN. number that allows. them to load- money and_ use the phone: for' -‘
personal calls, and lnmates are made ‘aware by'both signage and'pre;recorded message that their _b
telephone_ conversations are monitored. (R p. 174, line 24 .through' p. '176; line 22); Captain
Gallam also explained tha‘t_.itvis a violation of rules for inmates to use each other’s PIN numbers,
but acknowledged that-- inmates will sometimesdo soi in order to contieal the' content of their -
| - phone - calls (R p ”175 lmes 11”18) Call records‘and recordlngs are mamtamed by a separate":'
vender called Securus and are usually stored for one year (R p 176, llne 23 through p 177, line
13). In review of ‘State’s exh1b1ts 16 and 49 Captam Gallam testlﬁed these exh1b1ts were a
correspondmg call log and a recorded phone call from March 29 2015 made by Appellant while
using another 1nmate s PIN number (R. P 178 line 18 through p 179 line 25) Captain Gallam
‘testified that the calls were made by Appellant but that the PIN number ass1gned to Terence
Wideman was used to place the call

Captam Gallam also test1ﬁed that A1ken County Detent1on Center mamtams a log of
-1nmate housmg, pods and cell assrgnments (R p 180 l1nes l 5) Captam Gallam test1ﬁed that‘
States exh1b1t 16(A) contamed hous1ng logs for 1nmates V1ctor Mercur1 Appellant and Austin

_Pownall R. p 180 llnes 15- 23) He testified that Appellant Pownall and inmate. Mercuri were

housed in the same locat1on on ApI’ll 20 perrodrcally together for a total of about 20 days and
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B that in such a..housing arrangementAppellant and vinm,ate Mercur1 wouldhave substantialltim.e to
"1nteract together (R. p. 181 hnes 4- 25) | B | |
| . 2 . T esttmony of Demorrts Harrts ‘ o
‘Mr Harr1s testlﬁed that h1s nrckname 1s Bope and thathe was arrested -on March 30
2016, for a myrlad of charges (R p 211, 11ne 7 through p. 212 lme 25) Mr Harris testrﬁed that
he had not been charged in connectlon w1th victim’s- murder unt1l after law enforcement came
‘ ~‘and spoke w1th h1m atEdg’efreld -County-penite.ntiary 'His Statements to autho‘rlties resulted in his
charge relatmg to Vrctrm s murder (R p 213 l1nes 1< 16) Mr Harrrs test1ﬁed that he had
-:recelved no promrses or deals 1n exchange for h1s testrmony agamst Appellant (R p 213 lrnes
- 17-20). | o .
Mr Harrrs test1ﬁed that he and Appellant left the group at the basketball courts 1n‘order . k
to go buy some wced Mr Johnson agreed to allow Appellant to use the car to do 50, and Mr
Harris agreed to dr1ve (R p 218 lines 20- 22) Dur1ng the dr1ve he and Appellant made a
k“‘number of stops Appellant mstructed Mr Harrrs to stop at a home nearby, wherern he saw
. Appellant put somethmg 1nto the trunk and then' get : 1nto the back seat. (R p 222 lines 1- 23) He‘.: :
stopped agam at a nearby baseball field and Appellant went back to the trunk and returned to the -
. back seat of the car (R p 224 l1nes ll 25) Appellant proceeded to use the phone and'
: 1nstructed Mr. Harr1s to drrve slowly down Dlamond Street two separate times: (R p. 223, lrne 1 ‘
through p 225 lme ll) Mr Harrrs did as 1nstructed and the ﬁrst tr1p down the road d1d not
; result in anythlng happemng (R p. 225 l1nes 5 11) Mr: Harrls testrﬁed that he presumed they' '
were preparmg to buy weed but on the second slow dr1ve down the road he heard Appellant roll
: down a w1ndow pump a shot gun and start to shoot at the.people on the s1de of the road (R p

?225 line 12throughp 226, line 19) R e "f'-fv“'*%?
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Mr Harrrs testrﬁed that he was surprlsed by Appellant S actlons and sped off he then.
drove to p1ck up Mr Jefferson and. Mr Davrs from the basketball court (R p. 225 llne 21'
~ through p. 226, llne 24) "They then dropped off Mr. Davrs and proceeded to the home of J asmine
» Alllson where Mr, Harris testrﬁed that Appellant attempted to drspose of the gun (R p- 228,
lines 6 11). However accordrng to- Mr Harrls Ms Allrson would not allow Appellant to leave
the gun (Rop. -230, hnes 7 18)

Mr. Harrrs testified next regardlng how long he had known appellant 'and whether he was ‘
famrlrar w1th Appellant s frrends Donnre Brooks and Chrlstran Gordon (aka “Brlsco”) Mr
Harris test1ﬁed that he knew both individuals and 1dent1f1ed themina photo graph State S exhrbrt.
44 (R. p. 234 lrne 22 through p 236, lrne 17) On cross- examlnatlon Mr Harris denied telllng
’ ,Kahlo Calhoun that Chrrstran Gordon (ak'a “Brlsco”) ‘was 1n the car durlng the shootmg andl "
denred confessmg to. Calhoun that he ﬁred the gun (R. p. 244 lines 9- 21 p. 235, lrnes 12-16).

T esttmony of Clay Slmmonds ‘

-

" Cell phone tower and sector records drscussed by expert Clay Srmmonds demonstrated'
A that unt11 the late evening of Apr11 l4 2015 both Appellant s and Mr Jefferson s cell phonesl |
utllrzed the same cell phone towers at the same trmes of day. However at 8:35pm, Appellant’s
. phone began usrng a drfferent sector whrle Mr Jefferson s phone was srlent (R p. 326 line 5
through p. 327, line' 10) The cell phone tower and sector data demonstrated that Appellant ] |
| phone was actlve 1n the Dramond Street area at 8: 57 10 mrnutes before the 911 call was made 2

Appellant was hkewrse $0 located at. 9 08 one minute after the 911 call was made R. p. 329 :

‘ lrnes 12-25; p 330 l1nes 1 13) At 9 28 Appellant s phone retumed to the basketball court area ‘_ -

3‘Mr. Simmonds’ testimony could not pinpoint precisely where Appellant’s phone was based on
tower usage, but was able to testify that the tower and sector usage for the- Dramond Street area
- was the tower and sector used by Appellant at the t1me of the murder : ‘
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which utrhzes drfferent tower and sectowrs from the Dramond Street area and Appellant S and Mr
Jefferson ] phones agarn used the same. tower and sector for calls (R p 333 hne 23 through p.
: 334, line 5). o | |
” T esttmony of Chrtsttan Gordon

Mr "Gordon: (aka' “Brlsco”) testrﬁed that he 1s charged wrthncrrmmal consprracy and'
intimidation of a w1tness, in relation to _Vlctlm S murder, and~ that he had be promised nothing in
 éxchange for his testimony in App§11g}ﬁli"s’ trial. (R. -'p.'403» ling 18 through p.‘ 404, line 4). Mr.
Gordon testiﬁed thathev.\wi‘as.'wi‘th‘.“h'is brother” Donnie”B‘r'ooks at the time of his murder and ’that; '
he saw Taquan runnmg from the w1ndow after Donnre Brooks had been shot (R p. 404, lme 8.
through p 405 lme 5). Mr. Gordon testrﬁed that his cell phone number was. (706) 840-5578, and | -

that he communrcated with. Appellant on the nlght of Apr11 14 2015. (R p 407 lmes 13 25)

| Mr Gordon testlﬁed that on Aprrl 14 2015 he was at home and that he recerved phone calls
from Appellant at 8 23pm 8:57pm, and 9: 08pm all of whrch were corroborated by cellphone
records (R p 408 lme4throughp 409 lrne 8) |

. Mr. Gordon then testified that he was able to later communicate with Appellant by phone -
on October 24 2016. He described that he was on speaker phone while. commumcatmg w1th
another phone usrng speaker phone (R p 409, 11nes 9- 24) Durmg thrs phone conversatlon |
'.Appellant 1nstructed Mr Gordon to “checkmate that kmg whrch Mr Gordon explamed meant N
| _that he was to srlence 1nt1m1date and/or hurt Mr. Jefferson because M, Jefferson was - the-
‘ 'reason Appellant was arrested (R p. 410 lll’lCS 1 through p 411 11ne 5) Thls phone call was

then pubhshed to the Jury (R P 412 lrnes 10 25) Mr Gordon s testlmony regardmg thrs :

A The timing of these calls .corresponds p"r:ecisely with the time-of Victim’s sho,oting. 3
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-arranged speaker to- speaker phone call w1th Appellant was corroborated ent1rely by Ms. Ashton
‘Brighthop. (R. p. 396- 400) o [ . f ':fi"ffl': - | S
Summary of Appellani’s E vviden‘ce Pr_esentéd at Trial
| T esttmony of Kahlo Calhoun
’ Mr Calhoun test1ﬁed that he ° was an 1ncarcerated 1nmate in'the Aiken County Detent1on B
Center w1th pendmg charges for srmply larceny, and was also on’ probatronfor possessron w1th

1ntent to dlstr1bute ” (R. p 437 lines 7- 18) Mr Calhoun test1fied that he saw Mr Harrls (Bope)

. on the day after the murder and that Mr. Harrrs told h1m that “he pulled the tr1gger 7 (R p. 439,

1

lines 9-23).( On cross- exam1nat10n ‘Mr. Calhoun responded “I don t know about none of that”

when asked about Why he would let hrs-own cousin sit in Ja1l for nearly two years and only .
reveal Mr. Harrrs as the shooter on the day before tr1al R. p 440, lines 14- 21) Mr. Calhoun
demed bemg ‘in a gang” but conﬁrmed that he is- a “Boss 1n an organlzatlon and demed
telling law enforcement that Appellant was also “a Boss” (R p. 440 lme 24 through p. 441 l1ne
.9)._ _ -
:, ‘_ T esttmony of Cheryll Nicole Grubbs k

Ms Gmbbs test1ﬁed that she had known Mr. J efferson for approx1mately nine years (R .,
p- 443 lines 18- 20) Ms Grubbs testrﬁed that Mr. Jefferson drove to her house one mght in
‘Apr1l was acting a l1ttle nervous, and clarmed that he had been the driver in a, dr1ve by shootlng
l. wherem a l1ttle g1rl had been shot (R p 444 line .5 through p 445 l1ne 3) On Cross-
.examrnauon in reference to Mr Jefferson s alleged 1nvolvement in the dr1ve-by, Ms Grubbs
. ‘testlfled that she had told 1nvest1gators “I'will put my hand on the Blble he did not say he was

there or 1nvolved ” (R p- 446 lmes 1- 14) She also adm1tted tellmg the SOllCltOI‘ s officer that

the only statement M. J efferson made that mght was “old boy is upset in the car because he was
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1nvolved ina shooting w1th a lrttle girl ? (R p 447 11nes 3- 7) ‘Ms. Grubbs testiﬁed that she was‘

on, Xanax and methadone at the trme of her or1g1nal statements that Mr Jefferson ‘was not

| 1nvolved but was- sober on her followmg 1nterv1ew (R p. 449 line lO 16) Ms. Grubbs denied

 ever asking 1nvest1gators for reward money in exchange for her statement (R p 449 l1nes 3 7)

State S ewdence offered in Reply
‘ T esttmony of Matt Morlan o
Mr. Morlan testiﬁed ‘that he was an agent w1th ATF and that on Tuesday, the 31St he
conducted an 1nterv1ew w1th Kahlo Calhoun (R p 457 llne 24 through p 458 line 3) Mr.

Morlan testified that the 1nterv1ew was recorded and that during the 1nterv1ew Mr. Calhoun

,“stated that Appellant was a m‘er’nber of an organization known as a “Boss™.’ (R. p. 458, llnes 5-

10). On cross, Mr Morlan testiﬁed that Mr Calhoun informed him that Mr. Harris (Bope) was

~

the shooter in the case. (R p 459 lines 5- 8). Next Investigator Chuck Cain testlﬁed that after

conclusron of taking the statement of Cheryll Grubbs, she asked on mult1ple ‘occasions for

_reward money in exchange _for her statement.® (R. p.-459, line 20_4through p 460, line 7; p. 461,’_
" lines 17-20). Lastly, Captain Gallam retook the stand and identified State’s lE_xhibit No. 65 as a

* call detail report from Aiken County Detention Center’s ‘inmate telephone system. (R. p. 463,

lines 5-10). Captain Gallam' further identiﬁed the date,_time, duration, and recipient phone

" number of the eall. (R ;p.. 463 lines '17-20);‘ He then identified State’s Exhibit 63 as the

downloaded call of Appellant correspondmg to the call detail report he Just d1scussed (R. p. 463,

lme 21 through p- 464, 11ne 5). The State argued that Exhibit 63 should be adm1tted because it

' contained Appellant s recorded phone call discussron about Mr Harris not really being involved

> Thrs was. in contradiction 10 Mr. Calhoun s testimony that he did not recall telling Mr. Morlan
that Appellant was a Boss. (R. p. 441, lines 7-9). » x
Thls was in contradiction to- Ms Grubb’s testimony wherein she denred asking for reward

' money (R p. 449, lines 3 10)



in the cr1me '(R'. p. 453l, line l2throughp454, line 6).‘ The trial court admitted these exhibits .
into evidence over the objection.of _defensfer counsel and the exhibits were publlshed to the jury.‘
(R. p. 464,'lines 6- 22) | | |
| APPELLANT S MOTION FOR NEW TRIAL |
On August 14 2017 Judge Young heard Appellant s Motlon for New Trlal The
| followrng facts and testrmony were offered at Appellant s motlon hearrng i |
Mr. Mercurl who test1f1ed at Appellant s trial that he had overheard Appellant dlscussmg
 the shooting and that he was actually a1m1ng for someone else recanted hlS entrre trral testrmonyl
approximately one hour after hrs gullty plea and erghteen year sentence ‘vwere entered on his

charge of armed robbery (R p 574 hnes 1 4 p 562 lines 23 24) Mr Mercun ] testrmony at

Appellant’s motion hearrng is summarrzed as'follows:

o Mr. Mercurrtestlﬁed 5that he contacted the Solicitor’s office: about having
, infojrmation:on‘ Appellant’s case; no one sought h1m out, R.p. ~'56;0,~lines 71 6).
e Mr. Mercuri._testiﬁed that,hi,s‘ entire tes‘timon‘y_'v'at.trial was a lie‘t_hat he conStructed ‘
' using »the rumors he had heard'inrprison and th‘en providing a vague statement to '_
.'the Solrcrtor Mr Mercun test1fied that he- then used addrtlonal 1nformat1on from’
'L‘ - his’ drscuss1ons wrth the Sol1c1tor to further develop his l1e (R p. 548 l1nes 2 -6).
e Mr. Mercur1 test1ﬁed that the Solrcrtor s office ¢ gave [h1m] all the statements for
l’llS trral testlmony (R p 561 l1nes 8- 11). |
e Mr Metduri testrﬁed that h1s -attorney was late to-one of the meetings wlith‘the
Solicitor’s off'rce:andit rwas durlng that time that the State' provlded him' with

documentatlon that contradlcted the t1me11ne he had provrded and as a result he

T State’s Exhibit 63, directly contradrcted the testlmony of Kahlo Calhoun, who testrﬁed that Mr
Harrrs confessed to bemg the shooter (R p 439, hne 4 through p. 440, lrne 5) ‘

.....
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"corrected his timeline io'."coh‘féﬁn to the evidence the éolicitor’s office was
showmg him, (R p 564 llne 11 throughp 565 llne l9)

_Mr Mercur1 testlﬁed that h1s lawyer was the 1nd1v1dual who gave him the
expectatron of pleadlng to non-vrolent strong-armed robbery, and that the.
‘Sollcrtor S ofﬁce d1d not commrt to specrﬁcs (R p. 546, lmes 10-12; p 552, lines
| . 2-18; p 551 hnesS ll)

Mr. Mercur1 testlﬁed that Sollcltor Thurmond was specrﬁc that he would recelve

" a nonv1olent, strong-arrned robber‘y plea. (R.‘p. 553, line 22 through p. ,554, line -

. : :‘Mr Mercun testlﬁed that A531stant Sohcltor Cassre Hall also told h1m that he : :

, would beneﬁt if he provrded testlmony at Appellant s trial. (R p. 552, lmes 17-
T S | e
. Mr Mercur1 testrﬁedthat he expectedtorecelve a ﬁve year non-v1olentstrong- B
armed robbery charge but that the State double crossed h1m and gave him an

1nsufﬁc1ent plea deal dlfferent from what they had promrsed (R p- 546, lines 10-

‘ -23 p 569, hnes4 8)

Mr. Mercuri testified that he knew pr1or to his plea hearing that he ‘would receive
. 'a recommended cap of twenty years for his gu1lty‘plea to armed robbery, and -
acknowledged that he had four other charges drsmrssed as a result of his plea (R
| p. 562, lme5throughp 563 11ne6 p. 564 lines 4-6). L
o Mr Mercur1 testrﬁed that hrs hes durmg Appellant s tr1al also redmred h1m to tell
.‘j'hIS plea court, the Honorable Judge Doyet A Early, III that he had not been .

promlsed anythmg (R p 577 lmesl 25)
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o “ Mr Mercuri conﬁrmed that as soonl as his sentence vvas given regardless of vvhat:"
i plea deal he recerved he 1ntended to recant his testlmony (R p. 573 hnes 11- 15)

.- Mr Mercur1 testlﬁed that he had not been threatened or 1nt1m1dated to recant hlS
testlmony (R p 555, 11nes7 10) | | | |

o | Mr. Mercuri te‘stlﬁed that on hisi initial meeting vvith thel_ soli’citor’s office

1nvest1gator he offered statements he learned in prison concemmg a completely

o separate crime. Mr Mercur1 stated that “I didn t make up lres but I told him about

another statement,vyes, sir.’; :When asked 'if his statements about this other case

were still the truth, Mr. Mercuri’ stated.".‘I don’t know.” (R. p. 569, linel4 thrOugh -

~ p. 570, line 12).°

' T estiittony of Solicitor Stro'm »~'T h uriiiond .' .

Solrcrtor Thurmond was‘assmtmg in the prosecutlon ‘of Appellant along w1th co counsel
o vCass1e Hall, and 1nvest1gator Steve Mlano (R P. 579 hnes 17 25) Solic1tor Thurmond testlﬁed X

that Mr. Mercun reached out to h1s prosecutlng sohcitor Ms Beth Ann Young, and 1nforrned her-
. that he had 1nformat10n about Appellant s case, and one other case (R p 580 lines 11- 16)A
: Solicitor - Thurmond d1d not know what 1nformr1:10n Mr Mercur1 possessed S0 he sent‘ .
1nvest1gator Mlano to the Arken County Detentloni Center to meet wrth h1m he gave Mr Mercurr' |
no authority to offer any deals or 1mmun1ty from prosecution R. p. 580 lme 17 through p- 581
. line 2). Mr. Miano created a summary of this meetlng for Solicltor Thurmond (R p- 581 lmes_

3 5) Sohc1tor Thurmond arranged for a second interview on November 9 2016 wherein he,

Ms Hall Mr Mlano Mr. Hayes (Mr Mercuri S attorney) and Mr. Mercur1 attended (R p.

. 8 ThlS other case 1nvolved a Regmald Hamilton. Mr. Mercurr testified at trial that Reginald . '
Hamilton is'one .of the individuals he overheard discussing victim’s murder, and to whrch he
heard Appellant respond by confessing his gullt for the murder (R p. 168 lines 8- 20) R. p.
570, lines 2-12).
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581, lines 14-17). Following this interview, Solicitor Thurmond noted that Mr. Meércuri’s
- statement conitained numerous corroborations. to the State’s theory of the case. These
corroboratlons included: =~ -

e ‘The theory that the shootlng occurred as a gang retahatlon for the murder of
" Donnie Brooks;

‘o The theory that Appellant | had intended to shoot someone else but mrssed and
killed Gail McFadden by mistake.

e The fact that Taquan Coach was a suspect to Donnie Brooks’s murder and
- was in close prox1m1ty to the umntended victim, hrs sister Gail McFadden

(R. p. 581, l1ne 23 through p. 582 lme 7) Sol1c1tor Thurmond also noted that his office tookv '
efforts to obtam documentatlon from A1ken County Detent1on Center to try and further:
corroborate Mr Mercuri’s statements "Those documents demonstrated that' on two separate-
occasions, Mr. Mercun .was housed in the same pod as Appellant Addltlonally, Mr. Mercun )
noted that he heard h1s longt1me frlend Austm Pownall d1scuss with Appellant the murder of
v1ct1m and records showed that Mr Pownall was cellmates wrth Mr Mercur1 (R. p 167 11ne
. | 16 through p.. l7l l1nes 12) (R p 582 l1nes 7= 20) Sol1c1tor Thurmond test1ﬁed that they drd
' -not accept Mr. Mercur1 s statement at face value they corroborated 1t wrth the other 1nformat1on
| avallable to them (R p. 582 llnes 20 22) Mr Thurmond testrﬁed that he and hlS ofﬁce met"» |
; w1th Mr Mercur1 one other tlme prlor to hlS test1mony bemg g1ven at trral (R p 583 l1nes 11 6)
Mr Thurmond test1fied unequ1vocally that ne1ther he, nor any member of h1s ofﬁce made‘
Mr Mercun any offer deal or promrse in th1s matter nor d1d he 1mply such-a beneﬁt would -be )
recerved 1f Mr Mercun cooperated (R p 583 lines 7-13): He: noted that Ms Cassre Hall never :
spoke one word to Mr. Mercun and that the prosecutmg attorney, Ms Beth Young, was never

' present for Mr. Mercur1 S meetmgs R p. 583, l1nes 20 through p- 584 line lO) Sol1crtor

Thurmond testlﬁed that his d1scuss1on with A551stant Sohcrtor Young about offermg a plea deal
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in Mr Mercuri’s case d1d not occur unt1l after the- conclusron of Appellant s trial (R» p 584
: llnes610) - | | »
Solic1tor Thurmond did explarn that in hlS first meeting, Mr. Mercur1 “blurted out” that
he wanted to plead to strong armed robbery charge. Sohc1tor Thurmond testiﬁed that he
| explained in response: “I told him that I was not prosecuting hrs case, I’m not handhng his case 1
didn’t know anything about his case and . that he needed to listen to h1s attomey and tell the :
truth.” (R. p. 583, lines 14-19). He likewise testified that he did hot make any deals with Mr.
| Mercuri’s a_ttorney, ‘David Hayes, and that he he\l‘d no‘_conversation's with Mr.‘ Hayes until after.
-the Appellant’s- trial; Solicitor Thurmond likewise -notedv that Mr. Hayes never made any
~ guarantees-of leniency while in his presence. (R. p. 584, lines 6-24; p; 588, lineS'l;2-18).' After
‘the conclusion ofviAppellant’s trial, he informed Ms. .Young that‘Mr.. ‘Mercuri.had provided
truthful'testimony»and that he was entitled to conside'ration"for it' Ms. Cassie Hall 'at.tended er.;
Mercurr s plea and personally -relayed this sentrment to Judge Early during sentencrhg (R. p’
584, line 25 through p 585, hne 7) | |
On cross exammation Solrcrtor "l‘"hurmond testifled that while Mr. Mercuriallegedlyx
‘ .harbored expectations for his’ cooperat1on in Appellant S trral such expectatlon could not- have'
ﬁbeen the result of any prom1se offer or deal made by any member of hrs staff (R p | 587, lrnes’ . " .
- 2-8). Sohc1tor Thurmond testified that at hlS meeting, he shut down Mr. Mercuri S unsohcrted_ .
,- demands for a deal and made clear to Mr. Mercuri that he was not making any offers or .
promises; he then read.the statement that Mr. Mercuri had prov1ded to the investigator during. ‘
their initial meeting Aand asked if jt yvas. true. Mr. Mercuri.statedthat it was thc truth. (Motion, R.

" p. 587, line ll,through p. 588, line 4). Solicitor. Thurmond expressed that it was important that
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‘.592 l1ne 3)

Sohcrtor Thurmond was asked 1f . ¢ d' exp alned hrs part1cular reasonmg to e1ther Mr

z“,“ L &

,.‘Mercurl or hlS attorney, Mr Hayes Sohc1tor Thurmond test1ﬁed that he could not recall 1f he

.{(

o ?had gwen that full explanat1on or not (‘

592 hnes l 12) He also testlﬁed that he does not

~recall whether he d1sclosed the fact that Mr" Mercur1 specrﬁcally demanded a plea at the outset

""':of the d1scussmn and d1d not recall it commg out at trral (R P 592 l1nes 13 16 p & 95 l1nes
. "§5«18 21) R

ARGUMENT

I The trlal court dld not abuse its j‘dlscretlon m admlttlng State s Exhlblt 63 mto

ev1dence in reply to the testlmony of w1tness Kahlo Calhoun o - o T

e

,\

Lo arguably contrad1ctory of and 1n replyt ) »earl1er testlmony i State v. Todd 290 S C 212 214

..349 s E 2d 339 340 (1986) State v Stewart 283 s c 104 106 320 s E 2d 447 }449 (1984) In

: testlmony and therefore found no error 1n the adm1ss1on of Ms Clayton s testlmony in reply Id

?.‘_.

T Appellant 'S case 1s not drstmgulshable_ in regard to apphcatlon of rules concermng reply




' testirnony-.i<State"s Exhrbrt 63 _vl/as_ CD c’ontainin‘gla lr‘ec'o‘rd:ed telephone conver'sation of Appellant
" made -whi‘lei he lwas incarc'erated.',"l“h’e_ Statecalled w1tness Ashton Brighthbp» d_uring its.'ca'se-,i_n.-
chief tol:'testify to her. cor:nrnunicathnsl wrth Appellant \yhile 'he. ‘was .inca'rce'rated. During ‘the |
. course of lher test1mony she yvas able to 1dent1fy and authent1cate Appellant S vorce on twol{»‘
; drfferent recorded phone. call CDs, State’s Exhrbrts 46 which ‘was 1mmed1ately entered mto".
‘ev1dence and State s Exh1b1t 63 ' whrch‘was not fmmedrately offered for admrssron 1nto
| "ev1dence (R p- 398 l1ne 18 through p. 400 lrne 2) The state ended its case- -in- chref wrthout" |
_ offerrng State’s Exhibit 63 into ev1dence | |
However durrng Appellant ) case -in- chlef defense counsel put forth the testlmony of ;
o wrtness Kahlo Calhoun who testrﬁed that Mr Harrls (Bope) confessed to be1ng the shooter from .'

Ly ’
the drrve-by shooting of vrctrm At the'conclusron,of Appellant s case-rn-chref the tr1a1 court )

asked if the State wrshed to present any evrdence in reply R. p. 450 lines 11- 14) The State
_ 1nformed the court that it had three wrtnesses it wrshed to produce in reply sovas to 1ntroduce."
.eyldence that Would d1rectly .contradrct certarn ev1dence put forth by Appellant (R p. 450 l1ne:
22 through p: 454, lrne 6) One such wrtness was’ Captam Gallam who had already testlﬁed
brleﬂy regardrng the manner in whrch Arken County Detentron Center regulates records, and‘ _
stores 1nmate telephone conversatrons (R p 174 182) The State sought to re- call Captarn
‘ Gallam to the stand S0 that he could lay a foundatlon for the recorded telephone conversatron of B
Appellant Exhibit 63, wherem Appellant specrﬁcally drscussed Mr Harrls s lack of 1nvolvement
in the crime. (R p 453, 11ne 12 through p 454, lrne 6) A551stant Sohcrtor Hall specifically noted :

that Appellant s voice had already been authentrcated by a pr1or Wrtness but that the state needed

to call Captaln Gallam so as to lay a foundatlon through the Ja1l admmrstrator (R p. 453 lrnes |

° The State ultrmately admrtted Exhibit 46 into evrdence after Ms.. Brlghthop s testimony, and
then did S0 agarn during ] Mr Chrrstran Gordan’s testlmony (R. p 399, p 411).
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T 12-17).

Defense counsel objected to the introduction of the ‘recorded phone -conversation and
argued that if the State wanted to intr.oduee.thati reeording, it should have.donve SO during its case-
in-chief, and that to admit the eS/idenee in replsiiwouldj’ -be‘in error. .I-)efe—nse counsel argued that.

“the State had full knowledge of Mr'. Calhoun’s-t'e'stirnony namlng Mr Harris‘fas the shooter that‘

'he had asked Mr Harrls on' Cross- examination 1f he was the shooter andithat there was no
+ surprise to the State in this matter (R p. 454 l1ne lO through p 455 line 12). Defense counsel )
“did not raise any Ob_] ectlon that the State s EXhlblt 63 was 1nadequately contradictlve but merely
“argued that it should have been admitted idurmg the State s case-in- chlef based on their
preex1st1ng knowledge ‘of the issue, and due to the brlef cross- exarninatlon of Mr Harris on the
'- -top1c The State noted that Mr. Calhoun.was‘only a;potentlal witness untll he was actually ealled |
: tO testrfy, and that the .State was’unavi/ar,e ds 10 _whether the 1dent1ﬁcation of Mr. Harris asfthe
' shooter would actually be stated-in c'ourtj. (R p;.,‘4,55,:1’ines 1:'3'.18'): .

The Court agreed,with the State. Judge Y oung found that, until the’ 'testimony of Mr.
Calhoun the new issue 1dent1fylng Mr.. Harris as the shooter had not-been established by any
_ other evidence put forth during the trral (R p 455 line 21 through p- 456 line 15). The Court
correctly noted that even though defense counsel Cross- examined Mr Harris and asked if he had
’confessed to Mr. Calhoun that h,e.w_as the shoo,ter,p ‘such, allegat10ns were denied, and defense.
counsel’s questions WOuldnot constitute‘euiden;ée establishing the issue. (l{. p. 456, lines 3-16;

244 llnes 9- 21) See State v. Saltz 346 S. C ll4 137 551 S. E. 2d 240 252 (2001) As such,
: the tr1al court perm1tted the State to call Captaln Gallam and enter State s Exh1b1t 63 in reply

| The purpose of. the ev1dence and the ruling of the court are in conforrnlty w1th the rules

gdizermng admission, of eV1dence -in r'eply.'--State s ‘EXhlblt 6.3 was‘}entered specrﬁcallyto

(‘.
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| contradict Mr. 'lCalhoun"sf testimony ‘that. MrHarrls confess'edv_ ‘tlo be1ng the shooter in the drive- -
by.'.As thls yyas anlssue‘ that had notyetbeen established bylanyprior evi:den‘ce,"’it \yas new.
evidence and perfectly sat_lsﬁed the paranieters for _adm'ission of evidence in reply. State v. Todd,
at 340; State v. Stewqrvt.," at 449. The court’s ruling 4in this matter-y\;as proper, and there isv no basis 7
to. argue for. an. abusevof AdiscretiOn given the accuracy of the\judge’s factual recollection in
cornparrson to the record and his apphcatron of law in thrs ‘matter Appellant s convrctlon and
- sentence should be afflrmed | | | |
I The trlal court did not err 1n denylng Appellant’s Motlon for ‘New Trlal on the basis
~of the nondlsclosure of a Jallhouse mformant’s unsollclted request for a plea deal.
- The trlal court d1d not abuse its drscretron in denylng the Mot1on for New Trial on the
basis of the State not drvulgmg the Ja1lhouse lhformant ] 1n1t1al and unsol1c1ted request.for a plea

deal in exchange for hrs cooperatlon 1n test1fy1ng at trlal Appellant ] convrctlon and senténce

should be ,afﬁrrned.

A few month,sAaﬂfter’vthe" conclusion.of ‘Appellant’s trial, Mr Mercuri 'went'on to plead
guilty to armed robbery 1n hlS own case. Just -one hour after the conclu510n of his guilty plea
* hearing and sentencmg, Mr. Mercun recanted h1s ent1re testlmony offered at trral and alleged that |
he had been promlsed a plea deal by the Solrcrtor ] ofﬁce that he ‘later d1d not recelve At
Appellant’s motlon hearlng, Solrcrtor Thurmond recalled that in efforts to meet with Mr.
’Mercurr Mr. Mercur1 “blurted out” a de31re to plead gullty to a reduced charge of strong -armed
- robbery in hls pendmg case. (R p 583 llnes 14 19) Solrc1tor Thurmond 1mmed1ately denred‘ B
Mr. Mercur1 any offers deals or promlses in exchange for h1s testlmony, but could not recalll

' drsclosrng to defense that the unsohclted request was made. (R. p. 583, llnes 14-19' p- 592, lines

13- 16) Appellant used Mr Mercun s recantatron and allegatlons as a basis for seekrng a new

" trial. Appellant clalmed that he was entltled 1o a new trlal because the Sohc1tor s ofﬁce d1d not ‘

.'5,A'
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‘lfjdisclose thei‘fact that Mr Y"M'grcuri had ';r'ﬁade an .unsoli_cited"request for len1ency 1n his case. |
Appellant now seehs to appeal‘ the tr‘ial.c‘ourt’sldenﬁlal of its M'otion for Ne‘w tri_alr :

Appellant argued for .a_ new trial’ on the grounds 'that_‘.the- Sol‘ici'tor"’s nondisclosure_
constituted a 'Brady violation."_“A Braa_)iz"claim is based:upon the requlrern‘ent‘of due pr—ocess. v
Such a claim ls c’ornplete if the accused" can~ 'demonstrate (1) the eviden’ce' was fa\'torable 'to‘the.
| accused, (2) it was in the- possessron ‘of or known to the prosecutlon (3) it was suppressed by the:
prosecutron and €)) 1t was materlal to- guilt or pun1shment szson V. State 334 S. C 515, 524,
‘ 514 S.E.2d 320, 324 (1999) Evidence consrdered favorable to the defendant can 1nclude elther
| exculpatory ev1dence or 1rnpeachment evidence. State V. Moses 390 S C 502, 517 702 SE2d
"395 403 (Ct "App. 2010) Moreover, “[ ]v1dence is. mater1al only if there is a reaso.nableil
probab1l1ty that had the ev1dence been d1sclosed to the defense the result of the proceedrng'
would have’ been d1fferent ” State V. Moses 390 S C 502, 517, 702 S:E. 2d 395, 403 (Ct App
N ,2010) (quot1ng Umtea' States V. Bagley, 473 U S 667, 682 105 S Ct 3375 87 LEd 2d 481 |
(1985)) A defendant shows a Brady v1olatron by demonstratrng that “favorable ev1dence could.

| [have been presented] to put the whole case 1n such & dlfferent hght as to undermme conﬁdence'

in the verdlct ? Fradella Vi Town ofMozmt Pleasant 325 S C. 469 479, 482 S E 2d 53 58 (Ct R |

App. 1997) (quotrng Kyles v, Whltley, 514 U S 419 115 S. Ct 1555 1566 l3l L. Ed 2d 490 N
(1995)) o | | | |

~ The trial court correctly apphed th1s test to the nondrsclosure of Mr Mercuri’s request for‘
a favorable plea and found for a number of reasons that. Appellant had falled to support hrs
motlon on the basls of Bradyd. First, the trial *court reasoned that it was»‘ unconv1nc1ng for’
Appellant to clarrn that Mr. Mercurl s desire for favorable outcome in hrs case was unknown and :‘

und1sclosed to h1m The tr1al court found that an 1nmate hop1ng for lemency in hlS case was such
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B abasic and inherent desire that it cannotbe argued asan undisclosed fact.' The;fact,that an i;nmat’e
made a prior statement ’ofj.that desire '“doeS'not v.create new ‘and‘disc/oVe.r:ahle impeachable
evidencej” R. p. 625). The court reason,ed that 'this is particularly SO given that' _lthis"topic of self-
ben'eﬁt has already been covered in cross:examination when defense counse‘l‘ lsought to determine
if Mr. Mercuri had been assured of any plea offers or deals in exchange for hlS cooperatlon (R.
" p. 625) Moreover while Mr. Mercrui’s request was not dlsclosed there was nothlng to prevent
defense counsel from askmg_Mr. Mercuri 1f h‘e harbored hopes of lenrency in the future or if he
had made specific requests for such leniency in coming forward with his testimony. If 'such -
questions had been posed ‘to Mr. Mercuri, he ‘could either'havel'answered yes, in which case'thei
‘jury would not likely have.been surprisecl; or hteh could answer no, in which case he would likely -
- ‘have further darnaged his 'credibility. o
, Most 1mportantly, the tr1a1 court concluded that the. nondlsclosure in questlon s1mply did
" ot constitute material ev1dence Judge Young found that “Mr Mercun S testlmony at trlal was
) in addition to srgnlﬁcant d1rect and. c1rcumstant1a1 ev1dence presented by the State” and that
“ Appellant’s knowledge of" the rernark 1n qvuestlon would not ‘have glven rlse to a reasonable
probablhty of drffermg result. (R p. 625 26) The lack of materlahty renders Appellant S |
- ,larguments 1nsuff1c1ent to estabhsh a v1able cla1m under Brady ‘ | |
Appellate ‘cites to- Unzted States V. Bagley and Reutter v. Solem .1n support of hlsl
| argument However both of these cases are easﬂy dlstlngulshable from the facts of Appellant s‘v
- case. In Bagley, defense counselrequested:that' the sohc1tor dlsclose any rnducements»that had
‘been made to the inforrnant WitneSSes. While there' was no guaranteed prornlse or contract, per
'se,. the solicitor failed"to disclose that the ,-possihility of Ta. reward had' been‘ held out. to "both

testifying inmate witnesses, under condition that the information they supplied had to.help render

23



‘a satisfactory. result at trial for'the ‘government. The.,court found this reprehensi'ble ’butr;emanded ‘

the case to permrt the lower court to conduct an evaluatlon of the materrahty 4of such a
‘ nondlsclosure United States v. Bagley, 473 U S 667, 683 84 105 S Ct. 3375 3384 87 L Ed -
2d 481 (1985). On remand the Nmth C1rcu1t ruled that this constrtuted a materral nondlsclosure .

ie. a Brady Vlolatlon and was sufﬁcrent to warrant reversal glven the government s:sole reliance

" . upon the testrmony of the w1tnesses in questron Bagley V. Lumpkm 798 F. 2d 1297 1301 (9th

. Cir. 1986)

L Srmrlarly, though not controlvhngﬁ authorrty rn South Carohna the state s kay wzrness ~n.’t
: | Reutter v. State Mr Trygstad ‘was a convrcted felon On February 24" (the last avallable day to
tlmely respond) the state comp_h_ed wrth an ‘.orde_r‘for dlsclosure exculpatory evrdence.'On the
) sMe.day, the parole board agreed 't'o postpone its commutation of sentencing hearing for Mr.'

" Trygstad until 1mmed1ately after Mr Reutter S tr1a1 ‘The state did not dlsclose the fact that Mr

1

Trygstad had spe01ﬁcally sought a commutatron of sentence or that hrs hearlng had been

, postpone untrl the conclusmn of Mr Reutter S tr1a1 The ‘8" Circuit found that the materlahty of .

. -.these nondlsclosures ‘was compounded by the fact that the state hrghllghted in closmg argument '
the fact that Mr Trygstad’ “had nothrng to garn” from hlS cooperatlon The court noted

'The Drstr1ct Court characterrzed the prosecutors remarks-as only P
margmally m1slead1ng s1nce it is generally understood that every- . - '
prisoner hopes that cooperatlon with the state will lead to favorable
treatment. at*some future time. We drsagree with that generous1
assessment. The. prosecutor here * was not merely glossing over-the
" - widely understood fact that- cooperatlon with the state eventually‘
_ may be helpful to'a prrsoner He instead was representing to the
.. jury that Trygstad had -no reason to expect any specific benefit
from his testimony.. In ‘view .of the pendency of Trygstad's
. commutation hearing, which had been rescheduled so that it came’
" at the end of petitionet's trial, this was hardly the full truth and itis
~ difficult for us to conclude there is not a reasonable probability that -
", the prosecutor's remarks had an effect on the judgment of the j jury. o
' We do not however need to decide whether the prosecutors o
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deceptive remarks alone would require a new trial. Here, the
prosecutor's m1slead1ng closing statements merely serve further to
.. undermine our confidence in-the outcome of the trial.- We .are
~ convinced"that if the fact of Trygstad's petltlon for commutation
“and upcommg hearmg thereon had been disclosed to the defénse
" there is a reasonable probablhty the result of the tr1al would have .
" been d1fferent : :

"

Reutter 2 Solem 888 F 2d 578 582 (8th C1r 1989) In both cases; the nond1sclosures in quest1on

were overt and there. ex1sted an easﬂy dlscemable bas1s for Wthh the testrfymg 1nmate wouldl'
have a genuine expec_tation‘of ‘v_beneﬁt for_ h1s .testlmony. In both of these' cases the‘ 1nmate"‘
witnesses were relied upon'heavily to achieve'a conviction;.Ne:ither. of ‘the'se circumstances is
' present in Appellant s case. In appellant s case, there ‘Was. an . abundance ‘of evidence
demonstratlng Appellant S gullt Each of the testimonies’ of Mr Jefferson Mr Dav1s and Mr
‘ -Harr1s were con51stent w1th one another and both Mr Jefferson and Mr Harrls test1ﬁed tol

' Appellant belng the shooter Moreover Mr Hams s’ statements aga1nst Appellant ultlmately

. ‘-.‘

constltuted a confessron that led to Mr Harr1s bemg charged w1th accessory after the fact for the - .

/

' murder of V1ct1m (R p 212 hne 7 through p 213 hne 16) Add1t1onally, vvh1le not outrlght:.
' confessrons there . were numerous 1nmate phone call recordmgs of Appellant that further
demonstrated hlS gullt along vv1th the cell phone tower and sector analy51s_that was cons1stent
with placmg Appellant in the area of the crrme at the exact t1me the crime occurred

| Even 1n the complete .absence‘of Mr' Mercurr 5 testlmony, there is still substant1al
- evidence” of gu1lt suffrcrent for.a- conv1ct1on and sufﬁcrent ev1dence to’ render ‘the - state s
‘nond1sclosure of Mr Mercur1 sldeslre for a plevva deal .co‘m'pletely 1mmater1al for purposes of a a
Bradv evaluatlon. (,)urZSupreme"-. Conrt_ has r’ecogmzed‘ that_~ on, oCcasron‘, a Brady demand can
constitute a “blunderbuss shot into the air. in hopes',that SOme game vvould fall fo the earth”, 'When
"describingl..defendants’i;_effortsi to. 'stretch':Brady V. ,Mdrylan_d :to lengths that are 'lneither_ intended ‘.

..7.- "

.30 7



o - . N . ' ‘! . i . 3 N
- nor operable State v. szon 275 S.C. 575 580—81 274 S E2d 406, 408 (1981) Appellant has '

: done the same here o
In the case at hand.'the cornplained of nondisclosure does ’not satisfy the materlality ,
requlrernents of Brady, nor does it constltuted new dlscoverable 1mpeachrhent ev1dence The factﬁ .
that an 1nmate test1fy1ng agalnst a fellowllnmate would deszre len1ency for’ ‘a pendlng charge',,_
would be a realistic assurnptron of any Juror; it certa1nly.‘does not change the llght in which this
case'wastried and conﬁdently decidedt"-Nor‘ would thls'dlsclosure havefany effect on the _
lihelihood ot a‘ differin% result, due both to diminutive value of ‘the nondisclosed» information and o
the signiﬁcant evidence of : guilt againSt Appellant. ‘The trial court was . correct to ‘deny
Appellan't’s motion for lack of merit. As App’ellant desiresto .challengelthe trialcourt’s denial.of
a motion for new trlal it must demonstrate an abuse of discretion. State \2 Taylor 348 S. C. 152
| 159, 558 S. E2d 917 920 (Ct App. 2001) affd 355 S. C. 392, 585 S.E.2d 303 (2003) The trral : :
a court made a well-reasoned ruhng consistent w1th both the facts of the case and law under Brady, ‘
- and as such there can be no bas1s in uvhrch to ﬁnd an abuse of dlscret1on in thrs matter Clarkv. -
Cantrell 339 S. C 369 389 529 S. E 2d 528 539 (2000) The conv1ct10n and sentence of___ " .
, Appellant should be afﬁrmed | N L |

CONCLUSION "

For all of the foregoing'reasons, it is're,sp'e:ctfully ‘subrnitted tha_t the jingment',_conyiction, -

and sentence of the trial court should bé affirmed. -
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