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FORM 4 
STATE OF SOUTH CAROLINA 
COUNTY OF Charleston 

JUDGMENT JN A CIVIL CASE 

JN THE COURT OF COMMON PLEAS CASE NO. 2019CP1003006 

Melissa Combs et aJ Carlie Elvin Cleary et al 
PLAINTIFF(S) 

o 

o 

o 

DEFENDANT(S) 

DISPOSITION TYPE (CHECK ONE) 
JlJRY VERDICT. TIlls action came before the court for a tria! by jUly. The issues 
have been tried and a verdict rendered. 

DECISION BY THE COURT. This action came to trial or hearing before the co1.1rt. 
The isS"~es have been tried or heard and a decision rendered. 

ACTION DISMISSED (CRECKREASONJ:D Rule 12(b), SCRCP;DRule 41(0), 
SCRCP (Vol. Nonsuit); 0 Rule 43(k), SCRCP (Settied); 
DOther 

ACTION STRICKEN (CRECKREASONJ:DRule 400), SCRCP;O Bankruptcy; o Bindlng arbitration~ subject to right to restore to con.fi:cro.~ vacate or modify 
arbitration award; o Other 

STAYED DUE TO BANKRUPTCY o 
o DISPOSITION OF APPE.<\L TO THE CIRCUIT COURT (.CHECKAPPLICABLE BOX!: 

8Affirmed; OReversed; DRemanded; . 
Other 

Nom ATTORNEYS ARE RESPONSISLE FOR NOTIFYING LOVIER COURT. TRISUNAL. OR 
ADM!NISl"RAffi'E AGENCY OF TEE CIRCUIT COURT RULlNG IN TIllS APPEAL. 

IT IS ORDERED AND ADJUDGED: 0 See attached order (formal order to foliow)iZl Statement ofJudgrnent 
by the Court 

The Defendant's Motion to Dismiss is granted and it is to be remanded back to probate 
court. 

ORDER INFORMATION 
This orderIZl ends 0 d~es llot end the case. D See Pa2e 2 for additional information. 

For Clerk of Court Office Use Only 

TIlls judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/30/2020 . 

Ditech Financial LLC 

NAMES OF TRADITIONAL FILERS SERVED BY MAlL 

SCRCP Form4CE (0813112017) Page 10f2 
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Court Reporter: 

E-Filing Note: The date of Entry of Jud.:.om.ent is the same- date as reflected on the Electronic File Stamp ~d the clerk'S 
entering of the date of judgment above is not required in those counties. The clerk ... viIl mail a copy of the judgment to 
parties who are notE-Filers or who are appearing pro se. See Rule 77(iI), SCRCP. 

SCRCP Form 4CE (08/3112017) Page 20f2 
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Case Caption: 

Case Number: 

Type: 

Charleston Common Pleas 

Melissa Combs , plaintiff, et al VS Carlie Elvin Cleary , defendant, et 
al 
2019CPI003006 

OrderlElectronic F onn 4 

IT IS SO ORDERED! 

Is Hon. Bentley D. Price, Circuit Judge 2766 

Electronically signed on 2020-0'1-30 11:46:15 page 3 of3 
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FORM 4 
STATE OF SOUTH CAROLINA 
COUNTY OF Charleston 

JUDGMENT IN A CIVIL CASE 

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP1003006 

Melissa Combs et al Carlie Elvin ClealY et al 
PLAINTIFF(S) 

D 

D 

o 

o 
o 

DEFENDANT(S) 

DISPOSITION TYPE (CHECK ONE) 
JURy VERDICT. This action came before the court for a trial by jury. The issues 
have been tried and a verdict rendered. 

DECISION BY THE COliRT. This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered. 
ACTION DISMISSED (CHECK REASON): 0 Rule 12(b), SCRCp;D Rule 41(a), 
SCRCP (Vol. Nonsuit); 0 Rule 43(k), SCRCP (SetHed); -o Other 

ACTION STRICKEN (CHECK REASON):D Rule 400), SCRCP;D Bankruptcy; o Binding arbitration, subject to right to restore to confirm, vacate or modify 
arbitration a.ward; 
DOther 

STAYED DUE TO BANKRUPTCY 

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX!: 

8 Affirmed; 0 Reversed; 0 Remanded; . 
Other 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYlNG LOWER COURT, TRlBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL 

IT IS ORDERED AND ADJUDGED: 0 See attached order (formal order to follow) 0 Statement of Jndgment 
by the Court: 

After a hearing on the Motion to Reconsider the Order remanding the case to probate 
court, the motion is denied. 

ORDER INFORMATION 
This orderD ends 0 does not end the case. 0 See Page 2 for additional information. 

For Clerk of Court Office Use Ouly 

This ju~oment was electronically entered by the CIerl\: of Court as reflected on the Electronic Time Stamp, and a 
copy mailed first class to any party not proceeding in the Electronic Filing System on 0310312020 . 

Ditech Financial LLC 

NAMES OF TRADITIONAL FILERS SERVED BY MAlL 

SCRCP Form4CE (08/31/2017) Page 10f2 
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Case Caption: 

Case Number: 

Type: 

Charleston Common Pleas 

Melissa Combs , plaintiff, et al VS Carlie Elvin Cleary , defendant, et 
at 
2019CPI003006 

OrderlElectronic Form 4 

IT IS SO ORDERED! 

Is Hon. Bentley D. Price, Circuit Judge 2766 

Electronically signed on 2020-o3~03 10:S8:{)9 page 3 of 3 
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ORDER OF INFORMAL PROBATE 

IT IS HEREBY ORDERED that the above application for probate of a Will executed and o Codicil executed and o Memorandum 

be informally 0 GRANTED 0 DENIED. 

Executed this day of ,2 

, Probate Court Judge 

o For formal probate of Will, see separate order executed __ . 

ORDER OF INFORMAL APPOINTMENT 

IT IS HEREBY ORDERED that the above Application for AppOintment be granted upon the filing of an appropriate bond, if 
applicable, and upon the signing of the Qualification and Statement of Acceptance of appointment. 

Bond o Fiduciary Bond in the amount of $ __ 
Notice to Creditors 
©'Required o Not Required !:l ~nd not required for Personal Representative nominated by Will 

D6130nd not required as Personal Representative is sale heir or sale devisee o Bond not required as Personal Representative is state agency, bank, or trust company o Bond waivers filed o See order dated o Other:__ ---

Executed this 

if ; sZJ 0' rob te Court Judge 

o For formal appOintment of Personal Representative, see separate order executed __ . 

FORM #300ES (0312018) Page 5 of6 



· .- ....... 

; 

STATE OF SOUTH CAROLINA ) 
COUNTY OF CHARLESTON ) IN THE PROBATE COURT 

) 

IN THE MATTER OF: ) 
FIDUCIARY LETTERS 

) 
~SC~O~TT"+-B",R?-Y!.1:A~N~C",L=E,,"A!:>.RY.l.-____________ ) CASE NUMBER: 2019ES1 000038 
(Decedent) 

~ PERSONAL REPRESENTATIVE 

o SUCCESSOR PERSONAL REPRESENTATIVE 
o SPECIAL ADMINISTRATOR 

On the __ £8th;!.!.... __ day of January , 2019 , CARLIE ELVIN CLEARY 

was/were appointed and qualified as F;iduciary(ies) of the above matter by this court, with ali the authority granted to a fiduciary I 
law. 

NOW, THEREFORE, LETTERS are issued, as evidence of such appointment, qualification, and authority of the above fiduciary 
to do and perform all acts which may be authorized by law. 

RESTRICTIONS: 
NONE 

FORM #140ES (1/2014) 
62-3-103 

Executed this __ .Q81[th,-_ day of _---41~n ,llam..-,_ -#U!2._ 

7 

IRVIN G. CONDON, JUDGE OF PROBAfE 
TAMARA C. CURRY, ASSOCIATE JUaE 

LENNA S. KIRCHNER, ASSOCIATE JUD E 
PETER A. KOUTEN, ASSOCIATE J E 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON i 9 1'::', 'i 

IN THE MATTER OF: 
SCOTT B, CLEARY 
(Decedent) 

) 
) 

.'~ ) 
--:" '. J ." t·.', 

") , 
, ) 

, , ,) 
, ) 

IN THE PROBATE COURT 

MOTION FOR REMOVAL 

CASE NUMBER: 2019-ES-10-0038 

A formal proceeding concerning the above matter was commenced on April 4, 2019. The undersigned hereby 
moves for removal of this action to the Circuit Court and asserts that this action is removable because it involves 
the following: 

o Probate of Will 
~ Appointment of Personal Representative 
o Construction of Will 
~ TWe to property in which the Estate of a decedent asserts an interest 
o internal or external matter involving a trust (excluding "special needs trusts") 
12:9 Action in which there is a right to trial by jury and in which the amount in controversy is at least $5,000 
o Action concerning gifts under the SC Uniform Gifts to Minors Act 

This Motion is made no iaterthan ten (10) days from May 19. 2019, the date on which all responsive pleadings 
were filed. By copy of this Motion, the undersigned is giving notice to interested persons as required by law. 

Executed this ~day of MAY 2019. 

Signature: -"'-"':~~--:-7~~..:=t-----'=:::':::' ===-_____ _ 
Print Name: Kerry WKOOl1 

Address: 147 Wappoo Creek Drive, Sle. 203 
Charleston, SC 29412 

Telephone (Work): _8:::4~3::..!.7.::.9~5.c:..7~OO",O~ __________ _ 
(Home): ________________ _ 

(Cell): -,---;-_-=--,--.". ________ _ 
Email: kerrykoon@hotmail.com 

Relationship to Decedent/Estate: .-!:::A:::tto:cr~n~e1.y:.:fo~rc.;P:.cla~i~n,,-tiff~ __________ _ 

ORDER FOR REMOVAL 

o It is hereby ORDERED on the Court's own Motion that this action oe removed to the Circuit Court. 
o Jurisdiction is retained as to all other matters involving this case. 
o The related matters of __ are also removed.to serve the best interest of the Estate and/or the interest 

/ of judicial economy. 

IIi ~otio.n for Removal is hereby GRANTED. This action shall be removed to the Circuit Court. 
~ JurisdIction IS retamed as to all other matters mvolvlng thiS case. 

o 

o The related matters of __ are also removed to serve the best interest of the Estate andlor the interest 
of judicial economy. 

FORM #109ES (1/2016) 
62-1-302 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF CHARLESTON ) 

IN THE MATTER OF: 
Scott Bryan Cleary 

(Decedent) 

) 
) 
) 

--------) 

IN THE PROBATE COURT 
CASE NO.: 20-19ESlO-00038 

CONSENT ORDER APPOINTING 
SPECIAL ADMINISTRATOR 

IT APPEARING that Carlie Elvin Cleary was appointed Personal Representative of the 

Estate of Scott Bryan Cleary on January 8, 2019; and 

IT FURTHER APPEARING that Melissa Combs aIkIaMelissa Cleary, filed a Summons, 

Lis Pendens and Complaint on April 4, 2019 seeking, among other things, removal of Carlie Elvin 

Cleary as Personal Representative and for appointment of Melissa Combs a!kJa Melissa CleaTY as 

Personal Representative; and 

IT FURTHER APPEARING that Carlie Elvin Cleary died February 25, 2020, and further, 

his wife, Beny P. Cleary, filed an Application/ Petition for Successor Personal Representative on 

Apri128, 2020; and 

WHEREAS, the parties, by and through their undersigned legal counsel, have agreed to 

appoint Betty P. Cleary as Special Administrator of the Estate of Scott Bryan Cleary provided, 

however, that such appointment shall be without prejudice to the claim of Melissa Combs aIkIa 

Melissa Cleary for removal and substitution in accordance with the above referenced Complainr. 

NOW, THEREFORE, on Motion of John J. Dodds, ill, attorney for the Estate of Scott 

Bryan Cleary, and by and with the consent of Kerry W. Koon, attorney for Melissa Combs aIkIa 

Melissa Cleary, it is hereby 

q 



ORDERED. ADJUDGED AND DECREED that Betty P. Cleary be appointed Special 

Administrator of the Estate of Scott Bryan Cleary provided, however, such appointment shall be 

without prejudice to the claim of Melissa Combs alkJa Melissa Clearyforremoval of Betty P. Cleary 

as Special Administrator and substitution of Melissa Combs alkJa Melissa Cleary as Personal 

Representative. 

AND liT HS SO ORDERED this Ij7/7 day of -,""a~="'7,?,,,,,,,J=----,, 2020, at 

Charleston, South Carolina. 

IS SO MOVE: 

CISA & DODDS, LLP 

slJohn J. Dodds, III 
858 Lowcountry Blvd., Suite 101 
Mt. Pleasant, SC 29464 
(P) (843) 881-6530 
(F) (843) 881-5433 
SC Bar No.: 1707 
iohn@cisadodds.com 
A TTORNIEY FOR ESTATE OF 
scon BRYAN CLEARY 

2 

/0 

I CONSENT: 

s/Kerrv W. Koon 
147 Wappoo Creek Drive, Suite 203 
Charleston, SC 29412 
(P): (843) 795-7000 
kerrykoon@hotmail.com 
ATTORNEY FOR MELiSSA COMBS 
alkla MELiSSA CLEARY 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 

) 

lVIELISSA COMBS AJKJA lVIELISSA CLEARY, ) 

) 
Plaintiff, ) 

) 
v. ) 

- ) 
CARLIE EL YIN CLEARY, INDIVIDUALLY ) 
& AS PERSONAL REPRESENTATIVE OF THE ) 
ESTATE OF SCOTT B. CLEARY & ) 
DITECH FINANCIAL, LLC, ) 

) 
- Defendants. ) 

) 

TO THE DEFENDANTS ABOVE NAMED: 

/-

IN THE PROBATE COURT 

CASE #: 2019-ES-IO-0038 

SUMMONS 

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a 

copy of which is herewith served upon you, and to serve a copy of your Answer to the said 

Complaint on the Plaintiff or her attorney, Kerry W. Koon, at his office, 147 Wappoo Creek 

Drive, Suite 203, Charleston, South Carolina 29412, within thirty (30) days after the service 

hereof, exclusive of the day of such semce, and if you fail to answer the Complaint within the 

time aforesaid, judgment by default will be rendered against you for the relief demanded in the 

Complaint. 

At Ch~leston, South Carolina 
This ~. day of W 

KERRY W. KOON 
147 Wappoo Creek Drive, Ste. 203 
Charleston, SC 29412 
(843) 795-7000 
ATTORNEY FOR PLAINTIFF 

,2019. 

I I 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 

MELISSA COMBS AlKJA MELISSA CLEARY, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
CARLIE ELVIN CLEARY, INDIVIDUALLY ) 
& AS PERSONAL REPRESENTATIVE OF THE ) 
ESTATE OF SCOTT B. CLEARY & ) 
])KTECH FINANCIAL, LLC, ) 

) 
Defendants. ) 

) 

,~ .. 

IN THE PROBATE COURT 

CASE #: 2019-ES-IO-0038 

COMPLAINT 

The Plaintiff would respectfully show unto the Honorable Court as follows: 

BACKGROUND 

I 
.,-

:".":c 

1. That the Plaintiff is a resident of the State of South Carolina and COUc"lty of 

Charleston. 

2. That the Defendant is, upon information and belief, a resident of the State of 

North Carolina 

3. That the Defendant has been appointed as personal representative of the Estate of 

Scott Brian Cleary. 

4. That this is an action to determine the heirs at law of Scott Brian Cleary who died 

intestate on November 22, 2018; to try title to certain parcels of real property located in 

Charleston County, South Carolina, hereinafter more particularly described, and also in the State 

of North Carolina; to set aside a deed of distribution from the Defendant as personal 

representative to Defendant individually dated February 26, 2019, and recorded in the ROD 

Page 1 of 5 
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Office for Charleston County in Book 0780, Page 666; and to remove the said Carlie Elvin 

Cleary as personal representative of the Estate of Scott B. Cleary. 

5. That the real estate located in Charleston County, South Carolina which IS 

affected by this action is more particularly described as follows: 

All that certain piece, parcel, lot or tract of land with the buildings and improvements 
thereon, situate, lying and being in the County of Charleston, State of South Carolina, and 
being known and designated as Lot 3, Block E", Old Orchard Subdivision, as shown on a 
plat of Harold A. Moore, RLS, dated December 1995, and recorded July 5, 1956, in the 
Register's Office for Charleston County in Plat Book K, Page 108. Said parcel having 
such size, shape, metes, bounds, location and dimensions as shown on the aforesaid plat 
to which reference is made. 

Subject to any and all restrictions, covenants and easements of record. 

Being the same property conveyed to Scott B. Cleary by deed of Maria D. Cordero, dated 
November 29, 2005, and recorded in the Register's office for Charleston County on 
December 1,2005, in Book E-564, Page 261. 

TMS#: 

Property address: 

-AND-

428-02-00-103 

'1262 Oxbow Drive 
Charleston, SC 29412 

All that tract, piece or parcel of land located in Charleston County, State of South 
Carolina, shown and designated as Lot IS, Tract I, on a plat entitled "Subdivision Plat Of 
"The Pointe", Located At Headquarters Island Plantation, Johns Island, City Of 
Charleston, South Carolina" dated May 29, 1987, revised August 19, 1987, and Imally 
revised June 28, 1988 by Alpha Surveying, lnc., which plat was recorded July 26, 1988, 
in Plat Book BS, Page 131, in the RMC Office for Charleston County, South Carolina. 

Being the same property conveyed to Scott B. Cleary by deed of Citadel Federal Savings 
Bank dated December 17, 1991, and recorded in Book X-208, Page 624 in the Register'S 
Office for Charleston County on December 18, 1991. 

TMS#: 

Property address: 

346-07-00-072 

Lot 15, Tract I, The Pointe, Headquarters Island, 
Johns Island, SC 29455 

Page 2 of 5 
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6. That this action may further affect real property located in Wilkes County, North 

Carolina generally described as 8201 Sparta Road, 12.56 acres, 8305 Sparta Road, 40.11 acres 

and 6.10 acres, Sparta Road. 

FORA FIRST CAUSE OF ACTION­
DETERMINE HEIRS 

7. That the Plaintiff and decedent Scott Brian Cleary lived in matrimonial 

cohabitation for a number of years, enjoyed a reputation in the community as a married couple 

and formed a mutual agreement between themselves to assume toward each other the relation of 

husband and wife, such that at the time of his death, Scott Brian Cleary was married to Melissa 

Combs alkla Melissa Cleary. 

8. Upon information and belief, Scott Brian Cleary had no other heirs at law and the 

Plaintiff therefore seeks a declaration pursuant to Section 62-2-802 (4) S.C. Code of Law 

Annotated, that she is the surviving spouse and sole heir of the Estate of Scott B. Cleary. 

FORA SECOND CAUSE OF ACTlON­
OUIETTITLE 

9. That the Plaintiff reiterates each and every allegation hereinabove alleged as if 

repeated herein verbatim. 

10. That the decedent owned the parcels of real property in hereinabove described, in 

Charleston County, South Carolina and also real property located in the State of North Carolina. 

1 L That the Plaintiff is entitled to an order of this court quieting title in the 

hereinabove described properties in the name of the Plaintiff as sole owner. 

12. That Defendant Ditech Financial, LLC may clai..-rn an interest in the property 

known as Lot 3, Block E, Old Orchard Subdivision by virtue of a mortgage to MERS, as 

nominee for Mortgages-4-U, LLC dated November 29, 2005, and recorded in the ROD Office 

Page 30f5 
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for Charleston County in Book 0780, Page 722, and assigned to Ditech Financial, LLC by 

assignment dated February 26, 2019, and recorded in the ROD Office aforesaid in Book 0780, 

Page 722. 

FORA THIRD CAUSE OF ACTION­
SET ASIDE DEED OF DISTRIBUTION 

l3. That the Plaintiff reiterates each and every allegation hereinabove alleged as if 

repeated herein verbatim. 

14. That on February 26, 2019, the Defendant improvidently executed a deed of 

distribution to the Charleston County real properties hereinabove described and recorded in the 

ROD Office for Charleston County in Book 0780, Page 666 which deed should be set aside for 

the purpose of execution of a proper deed of distribution granting the property to the Plaintiff 

herein .. 

FORA FOURTH CAUSE OF ACTION­
REMOVAL OF PERSONAL REPR.t:.,""SENTATIVE 

15. That the Plaintiff reiterates each and every allegation hereinabove alleged as if 

repeated herein verbatim. 

16. That as surviving spouse of the decedent, the Plaintiff has priority for 

appointment to administer the estate, as personal representative and the Defendant should 

therefore be removed and the Plaintiff appointed. 

WHEREFORE, the Plaintiff prays as follows: 

a) for an order declaring the Plaintiff to be the surviving spouse and sole 
heir at law of Scott Brian Cleary; and 

b) for an order declaring that the Plaintiff is the sole owner of the real 
property described in the Complaint and including the property located in 
the State of North Carolina owned by the decedent at the time of his death, 
and quieting title to such properties in her name; and 

Page 4 of 5 
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c) for an order set aside the deed of distribution executed by Carrie Elvin 
Cleary to himself dated February 26, 2019, and recorded in the ROD 
Office for Charleston County in Book 0780, Page 666; and 

d) for Carlie Elvin Cleary to be removed as personal representative of the 
Estate of Scott B. Cleary and for appointment of the Plaintiff as 
personal representative; and 

e) for costs and attorney fees of this action; and 

f) for such other and further relief as the Court may deem just and proper. 

KERRY W. KOON 
147 Wappoo Creek Drive, Ste. 203 
Charleston, SC 29412 
(843) 795-7000 
ATTOR~EYFORPLAflVTIFF 

At Charleston, South car0#i~ /' 
This L(~ayof ~ ,2019. 

Page 5 of5 
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," 

STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 

) 

) 

MELISSA coms AlKJA MELISSA CLEARY, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
CA.RI,IE ELVIN CLEARY, INDIVIDUALLY ) 
& AS PERSONAL REPRESENTATIVE OF THE ) 
ESTATE OF SCOTT R CLEARY & ) 

DUECH FINANCIAL, LLC, ) 
) 

Defendants, ) 
) 

IN THE PROBATE COURT 
NINTH JUDICIAL CIRCUIT 
CASE #: 2019-LP-IO- ~ ti-J 

) 

LIS PEND1{NS := 
c-;;::.:: 

,...-:[":, 

.:::) ;::" 
,,;:::.: 

:....' 

. ..." 

.'~'~ . 
.. ~. 

PLEASE TAKE NOTICE that an action has been commenced in the Probate Court for 

Charleston County, South Carolina, affecting title to the real property hereinafter described on 

Ey..hibit "A" hereto. 

The purpose of the action is to declare the Plaintiff t..1:te surviving spouse and sole heir at 

law of the Estate of Scott Brian Cleary, and to quiet title in the Plaintiff's name as the sole owner 

of the properties hereinafter described. 

KERRY W:'KOO1V 
147 Wappoo Creek Drive, Ste. 203 
Charleston, SC 29412 
(843) 795-7000 
ATTORNEY FOR P LAlNTIFF 

Page 1 of2 
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Exhibit "A" 

All that certain piece, parcel, lot or tract of land with the buildings and improvements thereon, 
situate, lying and being in the County of Charleston, State of South Carolina, and heinglmown 
and designated as Lot 3, Block E", Old Orchard Subdivision, as shown on a plat of Harold A. 
Moore, RLS, dated December 1995, and recorded July 5, 1956, in the Register's Office for 
Charleston County in Plat Book K, Page 108. Said parcel having such size, shape, metes, 
bounds, location and dimensions as shown on the aforesaid plat to which reference is made. 

Subj ect to any and all restrictions, covenants and easements of record. 

Being the same property conveyed to Scott B. Cleary by deed of Maria D. Cordero, dated 
November 29,2005, and recorded in the Register's office for Charleston County on December I, 
2005, in Book E-564, Page 261. 

TMS#: 428-02-00-103 

Property address: 1262 Oxbow Drive, Charleston, SC 29412 

-AND-

All that tract, piece or parcel of land located in Charleston County, State of South Carolina, 
shown and designated as Lot 15, Tract I, on a plat entitled "Subdivision Plat Of "The Pointe", 
Located At Headquarters Island Plantation, Johns Island, City Of Charleston, South Carolina" 
dated May 29, 1987, revised August 19, 1987, and finally revised June 28, 1988 by Alpha 
Surveying, Inc., which plat was recorded July 26, 1988, in Plat Book BS, Page 131, in the RMC 
Office for Charleston County, South Carolina 

Being the same property conveyed to Scott B. Cleary by deed of Citadel Federal Savings Bank 
dated December 17, 1991, and recorded in Book X-208, Page 624 in the Register's Office for 
Charleston County on December 18, 1991. 

TMS#: 346-07-00-072 

Property address: Lot 15, Tract I, The Pointe, Headquarters Island, Johns Island, SC 29455 
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STATE OF SOUTH CAROLINA 

. COUNTY OF CHARLESTON 

MELISSA COMBS AlKJA :tv:1ELISSA 
CLEARY, 

Plaintiff, 

vs. 

CARLIE EL YIN CLEARY, 
INDIVIDUALLY & AS PERSONAL 
REPRESENTATNE OF THE ESTATE 
OF SCOTT B. CLEARY & DITECH 
FINANCIAL, LLC, 

Defendants. 

) 
) . 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-., 
I 

IN THE PROBATE COURT 
NINTH JUDICIAL CIRCT.J1T 
CASE NO.: 20 19-LP-1O-354 

A.NSWER AND COUNTERClLAIM 
(of Carilie Elvin Cleary, llndJividuaHy 

& as Personal Representative of the 
Estate of Scott B. Cleary). 

The Defendant, Carlie Elvin Cleary, Individually & as Personal Representative of the' Estate 

of Scott B. Clearly, answering the Complaint herein, would allege unto this honorable Court as 

follows: 

Each and every allegation of the Complaint which is not hereinafter 

specifically admitted or explained is denied and strict proof demanded thereof. 

TWO: Ibis Defendant is without sufficient infonnation or belief so as to fonn an 

opinion as to the allegations contained in paragraph 1 of the Compiaint and therefore denies same 

and demands strict proof thereof. 

'I1lREE: Answering paragraph 2 of the Complaint, this Defendant admits that he is a 

resident of the State of North Carolina. 

FOUR: Answering paragraph 3 of the Complaint, this Defendant admits that he has 

been appointed as Personal Representative of the Estate of Scott Brian Cleary. 
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FIVE: The allegations contained in paragraph 4 of the Complaint constitute 

conclusions oflaw to which no response is required from this Defendant. 

This Defendant admits the allegations contained in paragraph 5 of the 

. Complaint given the Plaintiff has filed a Lis Pendens against the properties described in paragraph 

5. 

SEVEN: The allegations contained in paragraph 6 of the Complaint state conclusions 

of law to which no response is required from this Defendant. 

EIGHT: This Defendant denies the allegations contained in paragraphs 7 and 8 of the 

Complaint and demands strict proof thereof. 

NINE: Answering paragraph 9 of the Complaint, this Defendant repeats and realleges 

each and every allegation contained in paragraphs One through Eight above as though fully set forth 

verbatim. 

Complaint. 

ELEVEN: 

This Defendant admits the allegations contained in paragraph 10 of the 

This Defendant denies the allegations contained in paragraph II of the 

Complaint and demands strict proof thereof. 

TWELVE: This Defendant admits the allegations contained in paragraph 12 of the 

Complaint. 

THIRTEEN: Answering paragraph 13 of the Complaint, this Defendant repeats and 

realleges each and every allegation contained in paragraphs One through Twelve above as though 

fully set forth verbatim. 

FOURTEEN: This Defendant denies the allegations contained in paragraph 14 of the 
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Complaint and deman\is strict proof thereof. 

FIFTEEN: Answering paragraph 15 of the Complaint, this Defendant repeats and 

realleges each and every allegation contained in paragraphs One through FoUrteen above as though 

fully set forth verbatim. 

SlXTEEN: This Defendant denies the allegations contained in paragraph 16 of the 

Complaint and demands strict proof thereof. 

FURTHER ANSWERING THE CO:MPLAINT AND BY WAY OF COUNTERCLALM. 

SEVENTEEN: 

TillS DEFENDANT ALLEGES AS FOLLOWS 
<Removal of Plaintiff) 

Each and evel)' allegation contained in paragraphs One through Sixteen above 

is incorporated herein by express reference as though fully set forth verbatim. 

EIGHTEEN: That the real property, together with improvements, if any, described in 

paragraphs 5 and 6 of the Complaint have been duly conveyed to !Pis Defendant, individually, as the 

sole surviving intestate heir of the Decedent, Scott Brian Cleary, yet Plaintiff, Plaintiffs daughter 

and Plaintiff s boyfriend continue to occupy this Defendant's residence at 1262 Oxbow Drive, 

Charleston, South Carolina 29412. 

NINETEEN: Upon information and belief, this Defendant is entitled to an Order from this 

honorable Court requiring Plaintiff to immediately vacate all real property, together with 

improvements, if any, owned by this Defendant, indivldually, including, but not limited to the 

residence at 1262 Oxbow Drive, Charleston, South Carolina 29412. 

TWENTY: Upon information and belief, this Defendant is entitled to recover reasonable 

attorney's fees and costs from Plaintiff. 
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WHEREFORE. having fully answered the Complaint, this Defendant prays 

unto this honorable Court that the Complaint be dismissed, that this Defendant be awarded 

reasonable attorney fees and costs of and from the Plaintiff for defending this action, and further, as 

to t.'ris Defendant's Counterclaim, that this honorable Court issue its Order requiring Plaintiff to 

im..rnediately vacate all real property, together with improvements, described in paragraphs 5 and 6 

of the Complaint including, but not limited to, the residence at 1262 Oxbow Drive, Charleston, 

South Carolina 29412; that this Defendan.t be awarded reasonable attorney fees and costs from the 

Plaintiff, and for such other and further relief as to this honorable Court is fair and proper. 

May -/--'--' 

S,LLP 

By: 1/-
P{;:tf~~~~--

ohnJ. , 
858 l'owcountry Blvd., Suite 101 

. Pleasant, SC 29464 
(P) (843) 881-6530 
(F) (843) 881-5433 
SC Bar No.: 1707 
john@cisadodds.com 
ATTORl'i"EY FOR CARLIE ELVIN CLEARY, 
INDIVIDUALLY & AS PERSONAL 
REPRESENTATNE OF THE ESTATE OF 
SCOTT B. CLEARY 
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STATE OF SOUTH CAROLINA ) 
) 
) 

IN THE PROBATE COD""RT 

COUNTY OF CHARLESTON 

MELISSA CO:MBS AlKJA MELISSA CLEARY, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
CARLIE ELVIN CLEARY, INDIVIDUALLY ) 
& AS PERSONAL REPRESENTATIVE OF THE ) 
ESTATE OF SCOTT B. CLEARY & ) 
][)ITECH FINANCIAL, LLC, ) 

) 
IDerendan~. ) 

) 

CASE #: 2019-ES-10-0038 

PLAINTIFF'S ANSWER 
TO COUNTERCLAIM: .. 

.' . 
:::.-.. 

". '-~ 

..... 

.. ' 

Plaintiff answering the Counterclaim of the Defendant would respectfully show unto the 

Honorable Conrt as follows: 

1. That she is not required to admit or deny the aiJegations of Paragraph 17 of the 

COlL."lterclaim. 

2. That she denies the allegations of Paragraphs 18, 19 and 20 of the Counterclaim. 

WHEREFORE, the Plaintiff prays as follows: 

a) that the Counterclaim be dismissed; 

b) for costs and attorney fees of-action; and 

c) for such other and further relief as the Conrt may deem just and 
proper. 

~~ 
KERRY W. KOON 
147 Wappoo Creek Drive, Ste. 203 
Charleston, SC 29412 
(843) 795-7000 
ATTORNEY FOR PLAlNTIFF 

Charleston, South Carolina 
.5"--1' /9 ,2019. , 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

IN THE ESTATE OF 
SCOTT BRY AN CLEARY 

MELISSA COMBS a/kJa MELISSA 
CLEARY, 

Plaintiff, 

vs. 

) 
) 
) 

) 
) 
) 

. ) 

) 
) 
) 
) 
) 
) 

CARLIE ELVIN CLEARY, ) 
individually and as Personal Representative ) 
of the Estate of Scott B. Cleary, and ) 
DITECH FINANCIAL, LLC, ) 

Defendant. 
) 
) 
) 

IN THE PROBATE COURT 

CASE NO.: 2019-ES-IO-0038 

CIRCUIT COURT CASE NO: 
2019-CP-IO-3006 

NOTICE OF MOTION AND 
MOTION TO DISMISS 

(SCRCP 12(b)(l» 

TO: KERRY W. KOON, ESQUIRE, ATTORNEY FOR PLAINTIFF 

YOU WILL PLEASE TAKE NOTICE that the Defendant, Carlie Elvin Clearly, 

Individually and as Personal Representative of the Estate of Scott B. Cleary, will move before the 

Presiding Judge of the Court of Common Pleas for Charleston County, South Carolina not sooner 

than ten (l 0) days from the service hereof, at such time and location as is provided by the Court, for 

an Order dismissing the within captioned action in accordance with Rule 12(b)(I), SCRCP on the 

ground that the Circuit Court has no subject matter jurisdiction as to the claims asserted by Plaintiff 

as set forth in the Complaint. In support of his Motion, Defendant shall rely upon the statutory and 

common law forthe State of South Carolina including, but not limited to, Section 62-1-302, Code 

of Laws of South Carolina, 1976 (as amended), as well as such other matters as are properly brought 

before the Court. 
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. '., 

Defendant, by and through his undersigned attorney, certifies that consultation with opposing 

cou11sel concerning this Motion would serve no useful purpose. 

Mt. Pleasant, ~arolina 

AugustL 2019. 

Respectfully Submitted, 

By:~ __ ~~~~~~~_; ________ ___ 
Jol1 1. Dodds, 
858 ~untry Blvd., Suite 101 
Mt. Pleasant, SC 29464 
(P) (843) 881-6530 
(F) (843) 881-5433 
SC Bar No.: 1707 
john@cisadodds.com 
ATTORNEY FOR CARLIE ELVIN CLEARY, 
INDIVIDUALLY & AS PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
SCOTT B. CLEARY 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

IN Tfit: ESTATE OF 
SCOTT BRYAN CLEARY 

MELISSA COMBS alk/a MELISSA 
CLEARY, 

Plaintiff, 

vs. 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CARLIE ELVIN CLEARY, ) 
individually and as Personal Representative ) 
of the Estate of Scott B. Cleary, and ) 
DITECH FINANCIAL, LLC, ) 

Defendant. 
) 
) 
) 

IN THE PROBATE COURT 

CASE NO.: 2019-ES-l 0-0038 

CIRCUIT COURT CASE NO.: 
2019-CP-IO-3006 

PERSONALLY appeared before me, Peggy S. Belbusti, Legal Assistant to John J. 
Dodds, lll, attorney for the Defendant, Carlie Elvin Cleary, Individually & as Personal Representative 
of the Estate of Scott B. Cleary, who, first being duly sworn, deposes and says that on the 16th day of 
August, 2019, she had hand delivered via legal courier a copy ofthe Defendant's Notice of Motion and 
Motion to Dismiss (SCRCP 12(b)(I)), as well as a copy of the within Certificate of Hand Delivery in 
the within action, to the following paliies: 

Kerry W. Koon, Esquire 
147 Wappoo Creek Drive, Suite 203 
Charleston, SC 294 12 
Attorney for Plaintiff 

ohnJ. 
NOTARY PUBLIC FOR SOUTH CAROUNA 

~l1mission expires: 06120/202? 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 

) 

) 

) 

MELISSA COMBS AlKJA MELISSA CLEARY, ) 
) 

Plaintilf, ) 

) 
~ ) 

) 
CARLIE ELVIN CLEARY, INDIVIDUALLY ) 
& AS PERSONAL REPRESENTATIVE OF THE ) 
ESTATE OF SCOTT B. CLEARY & ) 

DITECH FINANCIAL, LLC, ) 
) 

Defendants. ) 

) 

IN THE PROBATE COURT 

CASE #: 2019-ES-I0-0038 
CIRCUIT COURT CASE #: 2019-CP-IO-3006 

PLAINTIFF'S MEMORANDUM 
IN OPPOSITION TO DEFENDANT'S 
MOTION TO DISMISS 

Tbis is an action originally commenced in the Probate Court and removed to the Circuit Court by 

order of Judge Curry dated May 13,2019. 

In the motion to dismiss, Defendant cites nO specific authority other than S.C. Code Section 62-1-

302 " ... as well as such other matters as are properly brought before the Court." Section 62-1-302 clearly 

authorizes removal of Ibis action to the Circuit Court as an action to try title concerning property in wbich 

the estate of the decedent serves an interest (Section 62-1-302(d)(3». Jurisdiction in Ibis court is therefore 

proper pursuant to Section 62-! -302. 

Although not specifically stated, Plaintiff presumes that Defendant will also rely on Stone v. 

Thompson, Appellate case number 2017-000227 (Opinion filed July 24, 2019) in wbich the Supreme 

Court prospectively abolished common law marriage in South Carolina. The court specifically declined to 

apply the abolition retrospectively to common law marriages in existence prior to the decision: 

"We likewise decline to exercise our prerogative to apply our ruling 
today retroactively. We see no benefit to undoing numerous marriages 
wbich heretofore were considered valid in our state, and we will not 
foreclose relief to individuals who relied on the doctrine. Accordingly, 
our ruling today is to be applied purely prospectively; no individual 
may enter into a common law marriage in South Carolina after the 
date of this opinion." Emphasis added. (Opinion page 7). 
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The Petition, in paragraphs 7 and 8, clearly alleges a preexisting common law marriage, proof of 

which is not foreclosed by Stone v. Thompson. Based upon the pleadings and the above cited authority the 

motion to dismiss should be denied. 

If, however, Defendant relies on any factual allegations to support his motion, filed along with 

this memorandum are Plaintiffs affidavit with exhibits and affidavits of others all establishing Plaintiff 

and decedent's agreement to become husband and wife and their reputation among friends and 

acquaintances as husband and wife. 

There is ample evidence of subject matter jurisdiction over this case, either under the Rule 

12(b)(6) standard or a summary judgment standard. 

Charleston, South Carolina 
January 6, 2020. 

Respectfully submitted, 

SlKerry Koon 
KERRY Iv. KOON 
147 Wappoo Creek Drive, Ste. 203 
Charleston, SC 29412 
(843) 795-7000 
ATTORlvEY FOR PLAINTIFF 
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STATE OF SOUTH CAROLINA 

COlj1\'T¥ OF CHARLESTON 

) 
) 
) 
) 

MELISSA COMBS AlKJA MELISSA CLEARY, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

CARLIE ELVIN CLEARY, INDIVIDUALLY ) 
& AS PERSONAL REPRESENTATIVE OF THE ) 
ESTATE OF SCOTT B. CLEARY & ) 
DITECH FINANCIAL, LLC, ) 

) 
Defendants. ) 

) 

IN THE PROBATE COURT 

CASE #: 2019-ES-I0-0038 
CIRCUIT COURT CASE #: 2019-CJ?-10-3006 

AFFIDAVIT OF MELISSA COMBS 
AIKIA MELISSA CLEA-Tf.Y 

Personally appeared before me, :MELISSA COMBS A/KIA :MELISSA CLEARY who, 

being duly sworn, deposes and says as follows: 

That I am the wi.fe of Scott B. Cleary. Scott and I were romantically involved at least 

12 years prior to his death in2018. We lived under the same roof either in his home on James 

Island or sometimes in my home in North CarolL'1a. In the summer of2015, I moved into our 

home at 1262 Oxbow Drive, Charleston, SC 29412 and we lived together continuously at 

that address until his death in November of2018. 

Around Valentine's Day in 2016, he asked me to go to Folly Beach with him and 

there we exchanged marriage vows agreeing to become husband and wife. After that, Scott 

began introducing me to others as his wife, Melissa Cleary. We bought two (2) vacation time 

share interests together; the frrst from Bulegreen Vacations (Ex..lllbit "A") identifying us as 

only co-applicants. The second with Holiday Inn Club Vacations identified us as husband 

and wife and was signed by both myself and Scott B. Cleary (Ex..lllbit "BOO). We also beg&"l 
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exchanging greeting cards with each other on occasions such as Valentine's Day and 

birthdays, identifying ourselves as husband and wife (Exhibit "C"). 

Scott also changed his profIle at the North Carolil1a State University Alu."'lJ.Ili 

Association to a "married" status identifying me as his wife and also n3ll1ing me as a joint 

member (Exhibit "D"). 

In April 2016, while employed at SPAWAR, Scott had a busLl1ess trip to meet with 

his supervisor in Washington, D.C. He left on a Wednesday. Either that night or the 

following night! called Scott's cell phone several times and his supervisor's assistant finally 

answered and info=ed me that they had been out to dinner and that Scott had collapsed in 

the restaurant and was taken to a hospital and was being transferred to Baltimore Memorial 

Hospital because of a suspected brain hemorrhage. The next morning she called back and 

told me t.'lat he had been diagnosed with a stroke and a brain bleed. I immediately packed a 

bag and my daughter a11d I drove to Baltimore. Scott was hospitalized in leU for several 

days and spent about two weeks in the hospital before beLl1g transferred to a rehabilitation 

facility in Baltimore. I stayed with him the entire time, both in the Baltimore Memorial 

Hospital and rehabilitation facility. 

When we returned home, he had to undergo mont.1].s of rehab before he couid atternpt 

to go back to work. I stayed by his side the entire time during his rehabilitation and took care 

of all of his personal needs including bathing, assistance with the toilet, helping him walk 

and communicating for him until he regained the ability to talk for himself. I provided this 

support for Scott not as a caregiver but out oflove as a wife to her husband. 

He tried to go back to work for about two or t.1-rree days in approximately August 

2016, but had a fall and injured his hand. Scott never went back to work after that. 
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We stayed together and lived as husband and wife until his death. Ever since early 

2016, we considered ourselves as husband and wife. 

SWOlJFto and subscribed before me 
thls~dayof [).K1N~ ,2020. 

I 

Printed Name: Megan Mitcnwn 
. Nota..ry Public for South Carolina 
My Commission Expires: {- /; (0 lZ02..-7<2 

t \. / 

,2020. 
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b~uegreenvacati ons® 
CREDiT APPLICA "FION Region Name: THE LODGE ALLEY INN 

**PLEASE PRINT CLEARLY** 
This application should be compreted by the Purchaser(s). The Co·AppJicant's Section ana all other CO-Applicant questions must be 
completed and the appropriate box(es) checked if another person will be jointly obligated "\lith the APplicant on the Joan, or if the 
Purchaser is married and resides, or lfthe property is located in a community property st2te. 

m 
e­
m 
~ 
;:J 
o z 
o 
J> e-
:: 
-n 
1'" 
m 
o 

Applicant':p: Name as itwD! appear on legal documert"s: Co-Applicant's Name as it will appear on Jegal documents: ~ 
m 

\ ~ 
SCOTT B CLEARY MELISSA J COMBS 

~FI~R=S~T~~' ____ ~M~I~~LA~S~T __ ~~ __ ~~ ________ ~F~IR~ST~I~ ____ ~M~iL'~-=LA~S~TL-__ ~ ________________ .Q 
Present Address: Nown ()Rent #Years~ Present Address: ifown ()Rent #Years Cf) 

12<52 Oxbow Dr 1262 Oxbow Dr ~ 
o 

~~==~~~~~~~--~~~~~~~-+~~~~----~--~--~--~~~------~ 
City/Stateaip City/stateJZip ::2 
Cb~:-1estDn, SC 29412 Cbarlestol':, SC 29412 g 
Complete Home Phone ~ Complete Work Phone# & ext. Complete Home ?hone# C.ofllPJete Work Phone# & ext. C>,) 

8<;:34068:891 843 ZlS 4742 8434068891. 3.>f,.., ...... ?'"::t-7-)t (9 § 
Social Security Number: I Socla! Security Number: 
****1705 I ****9556 

Empioyer: 5Pt:£::l. ~j) .v-p..Y'fflL Wf>r{(.~ 5;J.f1,,cfYIS e1R Employe:: ________________________ ~ 

Pcsitionmtle: ff' p;c-rr;':t':N)CS PrJ(i,)rJ£,EIC_,£:vPU .. V}.fv PositiortfTitie: _____________________ __ 

Length of Tune e:t Employer: ?'6l ye~rs;-____ months Ler.gth oriirne at Employer: ___ -"years, _____ months 

Applicant's Annual Income:. __ /'-";;).~u~'+· ~Q""U~D,,--____ _ 

other Annu2.1lncome;~ ___ _'A~(~[~,,=-~ ______ _ 

CO-Applicant'sP.nnuallncome:. ___________ _ I Other Annual Income:: ______________ _ 

The undersigned acknowledges that 1lwe have the ability to make ail payments connected with this purchase :and win no! pose an 
undue fin'2ncial burden for my/our family. 

The undersigned authorizes Selier and any iender in connection with this purchase to start a credit investigation end hereby oe.clare(s) 
ih2! Ifwe h2ve read the foregoing Application. that the statements made herein are complete and true to my/our knowiedge,ftnd that 
the statements are made and information given as an inducement to the SeUer to enter into the Purchase Agreement ~nd al!Y 1.ende;: to 
;;"lake a loan in connection wr.n such purchase. The PUrchaser Applicant{s) authorize the Seller, or his agent, to verhy the tnformanon 
comained herein and to make such additional inquiries as reasonably may be related to or associated with this Application from credit 
bureaus and from employers, creditors and referencc..s listed on this AppJiC2tion, 2nd agree that such informaflon, along with this 
Application, shall remain the Seller's property. 

Accepted.: 

SCOTT B CLBJ\.RY 
A.pplicant's Legal Signature 

'"":7?:7~ <--c - tL. ~a-h 

S9s·Credit AppJiC<!tio~ 
Re\'. ~:V.20'.s 

1 Q":"8'Z?7/CI=rv 

12/03/2016 
(Date) 

12/0312010 
(Date) 

3 :?:: .. ___ .,_. ____ .. ___ . ____ ... _ ... _ .. ___ .. _._ .. ____ .. __ .. _ ... ___ ... 



Sales Center: 
South Beach Resort 
IHGcrSE 

Todays Purchase 

S;te: OleC land Trust PP112013 p:! 
Tour# 4706818 Contra" # bKWbCJ 5 

10/4/2018 Proposal Time 6:20:29 PM Owner# 6YS)CJ @s: 
Last Clea", , 008 --; /cf (b I "'-I z 

Fust ~S~~~tt~~~~~ ________________ -1~~~ill~~~,~n\~4~~~'tP=-~V~0_-\_~~'~S~SN~2~~~f~-~7.~~:-~i~1:0~~_____ g 
Last 

First 

Last 

First: 

Deed.as Husband and Wife 0'" 
Address , 
CIty 

Country 

1262 Oxbow Dr 

Charleston 

United States 

Teiephone Number (Home) 

Telephone ~umber (Work) 

Emai.l1 c1earysb@mac.com 

Resort Access: 
OLRNV 

Tota! Points 

843408"8891 

Points: 
100,000 

100,000 

C1~=<::Ll~t:OIl:: :ueh!l:l~ 01:12 pW::ch:l$crs 

1. ~urchase Price $22,000.00 
F_", 

2. Total Fees $1,225.00 

3. Assessments $780.00 
Financeci 

4. TIG",: A,,"ncunt $24,005.00 
(I0t:ll of lJne:: 1 2 and S) 

S. Down Payment $2.401.00 

6. Amount Financed 521,604,,00 

7. Monthly Payment ~361..22 
(1~::!u;5n; F' ..:lcC! !) 

Marital 
Status 

Marital 
Status . 

DOB 6ft-s/b/, £ i 
SSN 1-~q-,!\-"lS'.f, r r « 

DOB 0 

SSN 

008 

SSN 

~ 
o 
~ 
m 
~ 

~ 
'" '" ..,. 

Joint Tenents with full fight of sunllvorship? 
:1: 

State ,S:.:C'-__________ _ 

Cell Phone2 

~c.,.1JV Email 2 

Fir:stYear of Occupancy:201 a 

FDJ Points 200,000 FDt Doe #. '1.400 

Assessments:S780.QO 

l'~d :It Casing 

2. Total Fees 

3. Assessment Fees $0.00 

Fees $0..00 Total $2,401,,00 

Teon 120 Months 

Rate 15.95% 
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S. Rrst Payment Due 11118/2018 Circ[eOne AutoCC (d. '-16 ACH Initial, ~~Wt, 

" 9. Mo:;;ies Rece5ved Today 

B 
! 
I 
~ 
ii 
I 

'I 

j 
I I 
I 

C? 
Me 

10. Monies Due "e 
PaYlIlent Date Payment Type 

I 

?ure:h::scr SIs=ture 

?"".::;;0?d- C..._4.?<o 
?urch<:l!;c.r Sign:;l.wre 

EricMoli 

Sa.lcs Consult:31'\1 

James8e:;t 

S:::[C!: T= M::m:l;c:" 

f>F: 989 CF 136 

'" "" '" " 
" "" m " 
'" "" '" " 
'" '" TIt " 
Reference Amount 

'. 

640as 

52459 

EF: 10D RC: 0 

33 

,0 , 
e< :!r ~r<:lC one) , 
! o _ ( "a9/£~DC-Y teeO 
~ O~ (Ci'ClO gllo) 

e< Oi::. (CkclollnCt) 

e< OJ:; (Cirttoone) , 
Payment Date Payment Type Refe;~nce Amount I 

! : 

I 
i 

I i 
I i 

I I Total. SO.OO 

I"uret=er Sigrnlturc 

~ g 5rr-~rv-K • 
Kevin McGrath 3022.7 

S:l[e:; Director --.--
AF: 780 
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10/4120181:02:48 PM 

Site: SOl!fH BEACH RESORT 

Tour !d: 4706818 

SOUTH BEAcH RESORT 

Rate: $0.00 

Name: Cleary, Scott 

Pmspecttf. I Owner #; 8389270 

Tour Record Form 
. Assigned To: ERIC H MORI 

Name: Cleary, Melissa 

Pr?spect #: 8389270 

Tou.rCheck In Trme: 1:0:2?M 

Arrived By: Amore! 

f1!iaritai Status:. MARRIED MPl..E 
state/County: SC/UN!TEDSTATES 

Marital Status: MARRIED FEMALE 

State I Counby: se I UNITED STATES 

Date: 10104/2018 Wave: 

~ening O\'Illler Nama; 

Addresi: 1262 OXbow Dr 

1130 

Charleston 294'12-9439 

Quine1la: 

#ofGuests: 

Sales Consultant 

Sales Manager: 

Director of Safes: 

ERIC H MORI! 064065 

JAMES'R BEST I 052459 

KEVIN D Mt:GRATH I 030227 

Lattitude Consultant: 

4 Campaign: 

Deposit 

Program Name! IHG 

Offered Premium: 

QTY=l PLU=IHGREB 
QTY=199 PLU=(:ASH 
Tothl Due=$O.OO 

N2me: Cleary, Scott 

Tou,!D: 4706818 

!)eposit: 

TourWave: 1130 GK1WD 

Date: 10/0412018 

C-ampaign Name I 10 #: lHG VIP, 3318 

Marketing Rep: 

?remium Descrip"..ion: 

QTY=l PLU=!HGREB 
QTY=::!.99 ?LU=CASH 
Tot31.Due=$O.OO 

II ::tCV I leI." Level: 

MCV Mbr Tot<!! Points: 

'I 
?CRNUmber: 

Membership Level: 

Room Number: 

Marital Status: MARRIED W!ALE. 

.ll.ssigneci Rep: ERrC H MORl 

Trans Notes: 

Hote[Note: 

Quinel!a: 

Reservation 
Type 

GlobalAccs 

Owner#: 

.' 

CheckOut 
Date 

:C~'=~~:;~~;?~~~=~'."~<."~fillmj~ii[!lli~lflooir~'-'''~-.'"''-~,~~~,~ .. ~.w>.~, 
w 4 7 0 ~ a , 6 _ 
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Holiday Inn Club® Exchange Program Membership Agreement 

OWner Number. 6481954 

A. PRIMARY MEMBER INFORMATION - All Fields Required 

LastName:~ 

StieetAddress: 1262 Oxbow Dr 

First Name: Scott 8nran 

City: Charleston State/Province: SC Postal Code: 29412-9439 

Date: October 04, 2018 

Country: UNITED STATES E-mail address:c\earvsb@mac.com 

Home Phone: 8434068891 Business I Cell Phone: 

B. SECONDARY MEMBER INFORMATION 

Last Name: Combs 

street Address: 1262 Oxbow Dr 

City: Charleston 

Country: UNITED STATES 

Home Phone: 8434068891 

First Name: Melissa Johnson 

State/Province: SC POl?tal Code: 29412-9439 

E-mail address: 

BUSiness I Cel! Phone: 

C. OWNERSHIP INFORMATION 

1. Complete only the information that pertains to Timeshare Periods owned by you, -which are being 
assigned to the GlobalP.ccess Exchange, LLC ("GAEl» for use in the Holiday Jnn Club® Exchange 
Program ("Holiday lnn Club®~). Please use the unit number grid for your unit type to reference 
Holiday Inn Club® Points and information. AJI fields in the following tables are required for 
TlXed ownership enroIlment. .... 

\ ResortAccess 
Number of Contract Unit'!'; Wee\<: 

I 
Unit Club Conversion 

Points Number #J$eason Type YES/NO I 
" 

, 
I 

North Village 100,000 6628860 .t OL ~st .0\(2;) I 

IIIII~ 1~li 11111 11m lilllllllllll~ II111111 c'~:::-mSWA?P-'.1\S,"~""PO",\C""OmR"O",\HCV 
* 6 6 Z S e 6 0 .,... Membet'Shlc Aqreernent Trustrpt 

11~lilll~ II~I ~II~IIIII ~ ~il 
,.. H·:r. c v :<; * 

... _ ............ , ........ _ ......... _ ................ 37' .......... , ....... _ .................. , ........ _ ....... .. 
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How beautiful is your love! 

SONG OF SOLOMON 4:10 NASB 

.... ,. 

In the SHlall things, , , 

the big things", 

in all things-

I thanI, God 

for the gift you are", 

the blessing you are 

in my life, 

~Prt?~-tUJ' 
With All My Love 

l,,(jvl AWAY') 

{:Jc.,/)'rr 

900800 ~d:J6 ~OG#3SIf:J . Slf3ld NOIAJIAJO:J - N01S3l1NH:J . IAJIf 179:6 LO uBr OGOG - 03lU A lllf:JINOl:ll:J3l3 



MY WONDERfUL 

--....... 

hery woman wonders 

who she'11 shilre her life WiUL 

an~ ! atlwily) dreamed 
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A man with intelligence, 

11 fUlllenle of humor 

ana, above all, a caring heart. 
A man I (ould call both 

my hu\band and my friend, 

someone who would wall< 

hand in hand with me 

t.hrough everything life brought. 

"'="~-~:~W~B--~'" - - ~== _2-?X :<;F~~- ,7;S--'!:=~ 

_ CASE#20'19CP1 003006 

Today I'm so thanKful 

that I foundyol\ ... 

the Illan I'd alway) dreamed of, 

the one I Will meant to be with. 

YOll're all incredible father 

and a wonderful hmoand, 

and I will love you forever. 

L-!{4f!Jt~?P1 
~Jll/~ '~~~ ,~o ~ ~ ~ ~ ~ 

ra1d~~Jl ~6'Jf@,Mi~~ . ~~WI ~I ® ~-=, :!t,,-4 «,1:(' jW)fj~ @'cfrfJ'&~= 
·(J\'ff1J,,-~J1&~(MJ 

-' ~: 









STATE OF SOUTH CAROLINA 

COllNTY OF CHARLESTON 

) 

) 
) 

AFFmAVlT OF ROBERT L. MYER., JR. 

Personally appeared before me, ROBERT L .• P.1YER, JR., who, being duly sworn, deposes and 

says as follows: 

My name is Robert L. Myer, IT. I live at 1741 Wmfie1d Way, Charleston, South Carolina 

29414. 

I knew Scott and Melissa Cleary before Scott's death. I worked with Scott at the former 

SPAWAR. I knew Scott forabom 18 years. I knew MeIissa for several years also. We "isited in each 

other's homes and frequently saW each other socially. 

I considered Scott & Melissa husband and wife. They had the repu'.ation of husband and wife 

in the community. 

I had Melissa entered into my telephone as "Melissa Cleary" which is the name I knew her 

by. 

Especially after Scott become ill and had a stroke, he relied heavily upon Melissa for his care. 

She did everytlring for him, took care of him including his intimate .personal needs, bathing and 

assisting him with the toilet. Melissa gave up everytlring for him. 

Scott expressed to me that if anything ever happened to him, he wanted Melissa to be taken 

care of because of how much she did for him aod how much he depended upon her. 

r~ 
This 'P day of l"If»-cf ,2019. 

SWO~ to and snbsznbed before me 
fbisjg..dayof oj ('~ ,2019. 

))(J;kpf"~ 
Printed Name: 'fYIR&&}~' Lo>-e...... 
Notary" Public for South. oIio.a 
My Commission Expires: ~ I 0 , .i2025 

Robert L. Myer, Jr. 

, .... ,., .. -,,..,, ., ...... ....., ...... ,.- ... 

····11·· 

m 
r 
m 
o 
~ 
;JJ 
o 
z 
o 
J> 
r 
r 
-< 
"11 
r 
m 
o 
tv 
co 
N 
co 
0-
m 
:0 

co 

'" -"'-

'" "1l 
'5: 

o 
I 
J> 
;JJ 
r 
m 
(J! 
~ o z 
o 
o 
'5: 
'5: 
o 
Z 
"1l 
r 
m 
J> 
(f) 

o 
6; 
~ 
tv 
co 
~ 

'" o 
"1l 

co 
co 

'" co 
co 
'" 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 

) 
) 

AFFIDAVIT OF CAROL MYER 

Personally appeared before me, CAROL MYER, who, being duly sworn, deposes and says as 

follows: 

My name is Carol Myerand the wife ofRobertL Myer, Jr. We live at 1741 Winfield Way, 

Charleston, South Carolina 29414. 

I knew Scott and Melissa Cleary as a couple for approximately 4-5 years before Scott's 

death. My husband and I socialized with them often on Tuesday nights at the Charleston Sports Pub, 

West Ashley location. This was a tradition that was started by my husband and Scott and continued 

after he and Melissa were together. 

They also attended our family gatherings such as Thanksgiv.ing and other family occasions. 

I always heard them refer to themselves as "Scott and Melissa Cleary." Especially after 

Scott's illness, it was amazing what Melissa did for him. She handled all of his doctor's 

appointments, paying bills and taking care ofhis personal needs. 

Scott and Melissa acted and were received in their circle of friends as a married couple and 

referred to themselves as such and certainly enjoyed the reputation within our circle as a husband and 

wife. 

This __ 9..L- day of m 'Ii- Y 

SWORlv to and subscnoed before me 
this..:L day of Mtn.j( ,2019. 

~~ 

,2019. 

Caro yex II 

LAUREN VAUGHAN 
Notary Public - state of South Carolina 
My CommiSsion EXpires March 10, 2027 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 

AFF.mAnTOFPEGGY~S 

Personally appeared before me, PEGGY HARRIS, who, being duly sworn, deposes and 

says as follows: 

My name is Peggy Harris. I reside at 1707 Restoration Court, Charleston, SC 29414. 

I knew Scott & Melissa Cleary as a couple for approximately 5 years before Scott's 

death. They were often with my sister and brother-in-law, Bob & Carol Myer, through whom I 

met the Clearys. I often went out socially with Scott & Melissa and Bob & Carol. Scott & 

Melissa were often invited to our family dinners such as Thanksgiv:ing and other occasions. 

Melissa was always referred to and introduced to me as Melissa Cleary. They had a 

reputation in our social circle as husband and wife. They were accepted as a IDac-ned couple. This 

was also true in our mutual circle offiiends who often met at the Charleston Sports Pub. 

This ~ -f it day of __ flJ!LL.!l(l,<..l,AIi-__ ' 2019. 
( 

SWORN to and subscribed before me 
this & day of 1"71> 'f ,2019. 

Printed Name: Megan Mitchum 
Notary Public for South Carolina 
My Commission Expires: s/z. 2-:/2..0/1 

Peggy Harn 'c?) / 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 

AFFIDA VIr OF /A.N MCCLURE 

Personally appeared before me, IAN MCCLURE, who, being duly sworn, deposes and says as 

follows: 

My name is Ian McClure. I live at 1238 Aruba Circle, Charleston, South Carolina 29412. 

I work as a bartender at the Charleston Sports Pub located at 792 Folly Road, Charieston, 

South Carolina 29412. 

I met Scott and Melissa Cleary in approximately July of 2018. The James Island location of 

the Charleston Sports Pub opened in June of 20 18 and the Cleary's became regular customers. They 

usually came in at least once a week often on Wednesday which is Bingo night. Scott and Melissa 

were introduced to me as husband and wife by a former co-worker. I knew them both as Cleary as 

did the other employees and regular customers. In short, I always considered them husband and wife 

because of the way I was introduced and they referred to each other and they enjoyed the reputation 

as husband and wife within my circle of acquaintances. 

Tney were listed Scott and Melissa Cleary in the Charleston Sports Pub's "loyalty system" 

and Melissa was continued in our records as "Melissa Cleary" after Scott passed away. 

This r~· day of_----=-M---..:I f.:;'--~+ll_--->, 2019. 
I 

SWC!flN to and subscribed before me 
thisl~ day of t",.... .... ,J , 2019. 

. I 

--I";dn .. , ~ 
I .. wv~ 
. .-- ~ Printed Name: 'u !1te~ ~A..,. 

Notary Public for South Carolma 
My Commission Expires: Vi'.l'-l7'-

Ian McClure 
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STATE OF SOUTH CAROLINA ) 

) 
) 

) 

IN THE PROBATE COURT 
NINTH JUDICIAL CIRCUIT 
CASE #: 2019-CP-I0-3006 COUNTY OF CHARLESTON 

MELISSA COMBS AlKJA MELISSA CLEARY, ) 

) 
Plaintiff, ) 

) 
~ ) 

PLAINTIFF'S MOTION TO 
ALTER OR AMEND 

) 
CARLIE ELVIN CLEARY, LNDIVIDUALLY ) 
& AS PERSONAL REPRESENTATIVE OF THE ) 
ESTATE OF SCOTT B. CLEARY & ) 

DITECH FINANCIAL, LLC, ) 
) 

Defendants. ) 
) 

TO THE DEFENDANT ABOVE NAMED: 

PLEASE TAKE NOTICE that the Plaintiff intends to move before the Honorable Court at 

a date and time to be set by the Court to alter or amend the Order of the Honorable Bentley D. 

Price filed January 30, 2020, dismissing the within action and remanding the same to the Probate 

Court. 

The grounds for this motion are that, it is respectfully submitted that the Court 

misapprehended or overlooked the proper application of S.c. Code Section 62-1-302(c) and (d) 

which provide in pertinent part as follows: 

(c) The probate court has jurisdiction to hear and detennine issues 
relating to patemity, common-law marriage, and interpretation of 
marital agreements in connection with estate, trust, guardianship, 
and conservatorship actions pending before it, concurrent with that 
of the family court pursuant to Section 63-3-530. 

(d) Notwithstanding the exclusive jurisdiction of the probate court 
over the foregoing matters, any action or proceeding filed in the 
probate court and relating the following subject matters, on motion 
of a party, or by the court on its own motion, made not later than 
ten days following the date on which all responsive pleadings must 

Page 1 of2 
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be filed, must be removed to the circuit cOlli"1: and in these cases the 
circuit court shall proceed upon the matter de no vo: 

(3) actions to try title concerning property in which the estate of a 
decedent or protected person asserts an interest; 

(5) actions in which a party has a right to trial by jury and which 
involve an amOlmt in controversy of at least five thousand dollars 
in value; 

Plaintiff moved to dismiss on the ground that the circuit court lacked jurisdiction, 

however when subsections (c) and (d) are read together, actions to try title to property, such as 

this one, are removable as a matter of right. Further, an action for common law marriage is an 

action at law to which a party has a right to trial by jury. Richland Memorial Hospital v. En?lish, 

295 S.c. 511, 513, 369 S.E. 2nd 395, 396 (et. App. 1988). 

In this case, the motion for removal was properly filed on June 5, 2019, and granted by 

the Probate Court on June 10,2019. 

It is respectfully submitted that the Court of Common Pleas properly acquired subject 

matter jurisdiction upon removal of this action from the Probate Court, such that the Defendant's 

motion should have been denied. 

Charleston, South Carolina 
February 7,2020 

Respectfully submitted, 

SIKerrv W Koon 
KERRY W. KOON 
147 Wappoo Creek Drive, Ste. 203 
Charleston, SC 29412 
(843) 795-7000 
ATTORNEY FOR PLAINTIFF 
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STATE OF SOUTH CAROLINA ) 

) Court of Common Pleas 
COUNTY OF CHARLESTON ) Case No. 2019-CP-IO-3006 

-----------------------) 
MELISSA COMBS, 

Plaintiff, 

vs. 

CARLIE ELVIN CLEARY, 

Defendant. 

) 
) 

) 
) 

) 

) Transcript of Record 
) 
) 

) 

) DATE: January 9, 2020 

----------------------) 

B E FOR E: 

THE HONORABLE BENTLEY PRICE 

1 

14 A P PEA RAN C E: 

15 KERRY W. KOON 
Attorney for the Plaintiff 

16 
JOHN JOSEPH DODDS, III 

17 Atto-rney for the Defendant 

18 

19 

20 

21 

22 

23 

24 

25 

Original transcript ordered by: 
Kerry W. Koon 

Stenographically recorded and transcribed by: 

Karen V. Andersen 
Registered Merit Reporter 
Certified Realtime Reporter 
Certified Shorthand Reporter 
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2 
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THE COURT: This is defense's motion to dismiss. 

MR. DODDS: That's correct, Your Honor. 

Thank you, Your Honor. May it please the Court. 

4 John Dodds, on behalf of the defendant, Car lie Elvin 

5 Cleary, individually and as personal representative of 

6 the Estate of Scott v. Cleary. 

7 Your Honor, this is a motion to dismiss pursuant 

8 to South Carolina Rule of Civil Procedure 12 (b) (1) for 

9 lack of subject-matter jurisdiction. 

10 Scott Cleary died, Your Honor, on November 22, 

11 2018, while a resident of Charleston County, South 

12 Carolina. His father, the defendant, Carlie Elvin 

13 Cleary, was appointed PR January 8th, 2019, by Charleston 

14 County Probate Court. I neglected to say, Your Honor, 

15 Scott Cleary died intestate in November of 2018. 

16 His father petitioned the court to be appointed 

17 as personal representative. He was appointed by 

18 Charleston County Probate Court on January 8th, 2019. 

19 The plaintiff, Your Honor, asserts that she is 

20 the common-law wife of the decedent, which is the basis 

21 of her claim before this Court. She initiated an action, 

22 Your Honor, in probate court April the 4th, 2019, asking 

23 the court to declare her the decedent's co~~on law 

24 spouse, to declare her the sale owner of the decedent's 

25 real estate, and to set aside a deed of distribution into 



1 the defendant father, Mr. Cleary, and to remove the 

2 father as a personal representative. 

3 Probate court -- excuse me. Then the plaintiff 

4 filed a motion in probate court to remove the case to 

5 circuit court. Probate court -- that was filed May the 

6 9th, 2019. Probate court removed it May 13, 2019. 

7 I'm asking the Court to dismiss the case that 

8 had been removed to this court and to remand it back to 

3 

9 probate court on the grounds that this court doesn't have 

10 any jurisdiction. 

11 So, Judge, initiallY, we are going to look at 

12 Article XI of the South Carolina Constitution regarding 

13 the judicial department. And, essentially, it says that 

14 the circuit court shall be a general trial court with 

15 original jurisdiction in civil and criminal cases, except 

16 those cases in which exclusive jurisdiction has been 

17 given to inferior courts. 

18 So what I've given to Your Honor is a copy of 

19 what I believe to be the controlling statute, Your Honor, 

20 which is 62-1-302, subject-matter jurisdiction of probate 

21 court, concurrent jurisdiction with regard to the family 

22 court. 

23 And Section (a) says, the probate court has 

24 exclusive original jurisdiction over all subject matter. 

25 And then Item (1), Estates of decedents, including the 

53 
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1 contest of wills, construction of wills, determination of 

2 property in which the estate of a decedent or a protected 

3 person has an interest, and determination of heirs and 

4 successors of decedents, et cetera, and it goes on, to be 

5 fair, except that the circuit court also has jurisdiction 

6 to determine heirs and successors as necessary to resolve 

7 matters, including partition, quiet title, and other 

8 actions pending in the circuit court. 

9 This isn't a partition action, Judge. It's not 

10 a quiet title. And there was no other matter pending in 

11 circuit court. 

12 Then you've got to look to, Judge, Section (c) 

13 on the next page. And it says, the probate court has 

14 jurisdiction to hear and determine issues relating to 

15 paternity, common-law marriage, and it goes on, 

16 interpretation of marital agreements, and then it says, 

17 concurrent with that of the family court, pursuant to 

18 this section. 

19 Of course, that is a situation where both of the 

20 alleged common-law spouses are alive and well. 

21 But Section (c) says, probate court has 

22 jurisdiction to hear and determine the issues relating to 

23 common-law marriage. 

24 ~~d, again to be fair, it goes on, Judge, and it 

25 says that the probate court must remove to the circuit 
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1 court in certain types of cases. And then it defines 

2 what those cases are. 

3 The plaintiff has asserted that the basis of the 

4 removal to this court is actions to try title concerning 

5 property in which the estate of the decedent or protected 

6 person asserts an interest. 

i 
7 

the plaintiff is the common-law spouse of the decedent. 

The issue in the case, Judge, is whether or not 

8 

I 

I 
9 If she is, she's the sale intestate heir of the decedent 

10 and would inherit all of the decedent's property. And 

11 that's the issue. 

12 So I've given you a couple of cases, Judge, 

13 talking about subject-matter jurisdiction. It could be 

14 raised at any time. Can't be created. The probate court 

15 is a creature of statute. Its jurisdiction is defined by 

16 the statute. 

17 Interestingly, I found a case, Judge, Court of 

18 Appeals from 1987, Judge Hughston affirmed the order of 

19 the probate court, finding that a claimant was not the 

20 common-law husband of the decedent. So I think that 

21 lends credence to the fact that the original issue of 

22 whether or not a party was a common-law spouse was 

23 originally tried in probate court. And then when they 

24 got an adverse ruling, they appealed it to the court of 

25 common pleas. 
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1 So what I'm asking the Court to do is to dismiss 

2 the matter which was removed to this court on the grounds 

3 of lack of subject-matter jurisdiction, and to remand the 

4 matter back to the probate court. 

5 THE COURT: All right. 

6 Yes, sir. 

7 MR. KOON: Thank you, Your Honor. I think the 

8 key phrase in the statute that we've been talking about 

9 and was cited in the motion, subsection (d), which 

10 begins, notwithstanding the exclusive jurisdiction of the 

11 probate court over the foregoing matter -- and one of the 

12 foregoing matters is the issue of common-law marriage. 

13 And it goes on, of course, to say that removal would be 

14 mandatory in one of several types of cases, one of which 

15 being issues to try title, cases to try title concerning 

16 property in which the estate of a decedent claimed an 

17 interest. 

18 And, of course, our causes of action are to set 

19 aside deeds and to acquire title. So I don't think 

20 there's any question that we fit under Subsection (d) (3). 

21 And Subsection (d) and its precatory language says, that 

22 notwithstanding any of the above, which is what Mr. Dodds 

23 is relying on to say that this Court doesn't have 

24 jurisdictionr notwithstanding the exclusive jurisdiction 

25 of the probate court over the foregoing matters, 



1 determination of common-law marriage, probate court must 

2 removed if it's an action to try title. 

7 

3 So the removal, I would suggest, Your Honor, was 

4 perfectly within the statute. This Court does have 

5 jurisdiction. 

6 And another issue I thought I might be met with 

7 the argument today that improperly filed the case in the 

8 probate court because the deeds of distribution had 

9 already been signed. But, of course, I did sue Mr. 

10 Cleary, the grantee, individually. And, you know, who 

11 else has jurisdiction to decide whether these deeds were 

12 proper or not, but this court? 

13 So I think the motion should be denied. I think 

14 the statute is clear that the probate court acted 

15 appropriately and this court does have jurisdiction 

16 because of the first phrase in paragraph (d). 

17 

18 

THE COURT: All right. 

MR. DODDS: Very briefly, Your Honor. If you 

19 look to item (d), Your Honor, it basically says that the 

20 probate court has exclusive jurisdiction of the items set 

21 forth above, which are (a) through (c). And then it goes 

22 on to say, however, with regard to specific items as set 

23 forth in (d) (1) through (6), it could be removed to 

24 circuit court. Okay? 

25 But this lady doesn't get to assert a claim for 



1 title unless the probate court first determines that she 

2 is the common-law spouse of the decedent. Because this 

3 issue about trying a title, the only basis, legal basis 

4 that she would have to assert a claim to any of the 

5 decedent's real estate would be that she has been 

6 adjudicated the common-law wife of the decedent. And if 

7 that's the case, then she could take -- you know, then 

8 the case, essentially, wraps up, because she's the sole 

9 heir. 

10 So she doesn't get to really (d), Your Honor, 

11 until the probate court first determines that she's the 

12 common-law spouse of the decedent. 

13 Thank you, Judge. 

14 THE COURT: What month did Justice Hearn dispel 

15 a common-law marriage? 

16 

17 

18 

MR. KOON: July of this year, Your Honor. 

THE COURT: So two months after this? 

MR. KOON: Yes. And, of course, the case says 

19 that pre-existing common-law marriages are not affected. 

20 So we are alleging it pre-existed. 

21 

22 

23 

THE COURT: Got it. 

MR. DODDS: It's a Charleston County case. 

THE COURT: I know. She came and talked to us 

24 about it at the last judicial conference. They gave us 

8 

25 their insight into why they decided to abolish it and all 



1 that kind of stuff. I just didn't know which month they 

2 did it. 

9 

3 Mr. Koon, let me ask you a question. We've been 

4 friends a long time, so I know you will tell me the 

5 truth. What is the benefit to removing to the circuit 

6 court? It happens a lot, which is crazy. I don't know 

7 anything about probate work. So it's always -- that's, I 

8 guess, my --

9 MR. KOON: Your Honor, I think the probate 

10 practice is not as regular. It's not as routine. It's 

11 not as predictable as the circuit court practice. Many 

12 lawyers, including myself, are more comfortable in the 

13 circuit court arena, because the rules are, you know, 

14 established, not only the rules, but the practice is 

15 established. 

16 You know, the probate court sets a hearing and 

17 sends out a notice. And, you know, that's about it. 

18 THE COURT: Just out of sheer comfort, you would 

19 rather be in circuit court? 

20 MR. KOON: Certainly. But, again, going back 

21 to -- that establishes my preference. But it doesn't 

22 establish any legal matters. The key to that is the word 

23 notwithstanding in Section (d). 

24 THE COURT: Okay_ Mr. Dodds? 

25 MR. DODDS: I think if you look at subsection 
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1 (c), it's saying, although the probate court has 

2 jurisdiction to hear the matters in (a) through (c), it 

3 can be removed. In fact, uses the word "must be removed" 

4 on the items in (d). 

5 

6 

7 

8 

9 

10 

don't 

having 

person 

What I'm saying, Judge, is that 

apply. And so that pushes us back 

exclusive jurisdiction in the case 

to decide a common-law marriage. 

THE COURT: All right. Anything 

MR. DODDS: No, sir. 

the items in ( d) 

to probate court 

of a dead 

further? 

11 THE COURT: All right. You will have my answer 

12 at the end of the day. 

13 (Whereupon, the proceedings are adjourned.) 

14 

15 

16 

17 

18 

19 

20 
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22 
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24 

25 
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1 THE COURT: This is your motion to reconsider, 

2 correct? 

3 MR. KOON: It is. 

4 THE COURT: What was the one that was --

5 MR. KOON: This was the spouse. 

6 THE COURT: Oh, got you. This was referring back to 

7 the master or probate court? 

8 MR. KOON: Probate court. And, quite frankly, when 

9 we argued the case, I was a little unsure as to what the 

10 grounds for the motion were. And I filed an elaborate 

11 response that probably didn't meet the grounds that John was 

12 going to argue. But I didn't glean that from the motion 

13 itself. And I think that Your Honor's determination hinged 

14 on the interpretation of the probate court jurisdictional 

15 statute, Section 62-1-302, which in Section C, mentions that 

16 the probate court has exclusive jurisdiction of certain 

17 matters, including matters to determine common law marriages. 

18 That's Subsection (c) with the jurisdiction concurrently with 

19 the family court. 

20 But then Subsection (d) comes along behind it and 

21 says, even in matters of exclusive jurisdiction of the 

22 probate court - and it describes those matters as the 

23 foregoing matters - that the case would be removed from the 

24 circuit court if, and there are five or six different -- I 

25 guess five different circumstances in which it would be 



1 removed to the circuit court, one of which is if it concerns 

2 the title of the real property in which the estate claims an 

3 interest, which this case does. 

4 And another one - and I will be honest, Your Honor, 

5 I did not raise this in our prior argument - but in matters 

6 in which the parties have the right to a jury trial. And in 

7 common law spouse claims, you do have the right to a jury 

8 trial, Memorial v. English. 

9 So, respectfully, I'm asking Your Honor to 

10 reconsider your decision to remand the case to the probate 

3 

11 court and leave it in circuit court. At the time we argued 

12 it, you asked why I wanted to be in circuit court. Well, you 

13 got mandatory mediation. You get more complete discovery. 

14 You don't get rushed to trial. Though I guess we can do 

15 scheduling orders in probate court as well. 

16 So I think the parties, and my finding in 

17 particular, the Plaintiff, has an interest in being in the 

18 circuit court. And so, respectfully, we would ask for Your 

19 Honor to reconsider your ruling that the circuit court does 

20 not have jurisdiction based upon Subsection (c) and (d) of 

21 the statute. 

22 THE COURT: Let me ask you this, Mr. Koon. Pardon 

23 my ignorance, but I remember specifically asking you why you 

24 wanted to move to circuit court. And you said exactly that, 

25 because this is where I'm more familiar. 



1 

2 

MR. KOON: That is certainly true. 

THE COURT: Meaning you have all those abilities to 

3 enter into discovery and right to a jury trial, mandatory 

4 mediation, all the things that you are very familiar with. 

5 But the question then begs, why would you not want to do 

6 that? 

7 

8 

MR. DODDS: Because it doesn't belong there. 

THE COURT: I understand that. But that's not the 

9 question. I'm saying whether it belongs in circuit court or 

10 not, why would you not want to participate 

11 MR. DODDS: It's all about delay. His client is 

4 

12 occupying the residence of the decedent. And so delay works 

13 in her favor because my client is paying the mortgage payment 

14 on the property. And our efforts to evict her from that 

15 property is essentially held in abeyance pending the 

16 determination of the issue as to whether she's the common law 

17 spouse of the decedent. So that's what this is all about. 

18 She's staying in a house on James Island for free. 

19 

20 

21 

22 

THE COURT: 

MR. DODDS: 

have, frankly. We 

electricity in our 

Okay. 

And we 

agreed to 

name, you 

agreed -- and I wish I wouldn't 

al 1 0·'" her to turn on the 

know, thinking that this matter 

23 would be resolved in magistrate's court on James Island where 

24 we had filed an ejection action within a couple of months. 

25 And that was you know, we are probably working on eight or 
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1 nine or ten months ago. So that's what this is all about, is 

2 delay. 

3 And, you know, all the things that Mr. Koon would 

4 like to have with respect to discovery -- he's done none, by 

5 the way -- a scheduling order, you know, those can be done in 

6 probate court. And I respect Mr. Koon for telling you, 

7 Judge, that he didn't argue this issue about triable by jury 

8 and that sort of thing, because he didn't. And the rules 

9 under Rule 49 excuse me, 59, prevent him from arguing on 

10 the first occasion a new matter which was not raised in his 

11 previous argument. 

12 And in terms of putting him on notice, Judge, I 

13 referenced the statute, which is the jurisdictional statute 

14 for probate court and also the circumstances under which it 

15 can be sent over to circuit court, and that's 62-1-302. And 

16 that's pretty clear. 

17 So what we kind of start with, Judge, in this 

18 62-1-302, starts off (a) (1), that the probate court has 

19 exclusive original jurisdiction over all subject matter 

20 related to da, da, da, da, determination of heirs. That's 

21 what this case is about. 

22 Mr. Koon's client has alleged that she's the common 

23 law spouse of the decedent who died intestate, Your Honor. 

24 And if she can prove that she's the common law spouse of the 

25 decedent, then she is the sole heir pursuant to the laws of 



1 intestacy. 

2 What he's trying to do, Your Honor, is to have the 

3 matter heard. And let me mention just one other, and that's 

4 (c), Your Honor, and it talks about the probate court has 

5 jurisdiction concurrent with the family court to hear and 

6 determine issues relating to "common-law marriage". So not 

7 circuit court, but family court. 

8 And, Judge, the probate court deals with the issue 

9 of common-law marriage on a regular basis, determining 

10 whether or not an alleged common law spouse is an heir 

11 pursuant to the laws of intestacy. 

12 So what he argued at the last hearing, Judge, and 

13 what he raised in his memorandum was that this was somehow 

6 

14 some sort of an action to try title or partition or something 

15 like that. And the Significance of that, Judge, is that 

16 (a) (1) talks about the probate court has exclusive original 

17 jurisdiction, determination of heirs. And then it goes on 

18 and says, except that the circuit court also has jurisdiction 

19 to determine heirs and successors as necessary to resolve 

20 real estate matters, including partition, quiet title and 

21 other actions pending in circuit court. 

22 And that happens all the time, Judge, on suits to 

23 declare title, tax deeds and stuff like that. Circuit courts 

24 make determinations that so-and-so died intestate back in 

25 1901 and these were his heirs, for the purpose of 
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1 facilitating a suit to declare title action and ultimately 

2 the disposition of the real property. That's not what is at 

3 issue in this case. 

4 What's at issue is whether or not Mr. Koon's client 

5 is the common law spouse of the decedent. lLDd if she is, 

6 then the case is essentially over from the perspective of 

7 what happens to the decedent's assets, because per the laws 

8 of intestacy, everything would go to her. He died without 

9 any children. He had a father. And that's it. 

10 

11 

THE COURT: All right. 

MR. KOON: Respectfully, Your Honor, of course, a 

12 couple of things to respond. Our second cause of action is -

13 to quiet title to two pieces of real property located in 

14 Charleston County. So I think that alone triggers the 

15 jurisdictional ability of this court to hear the case under 

16 Subsection (d). 

17 ~~d this is not a matter of delay by no means. And 

18 if the Defendant has an issue with the fact that the 

19 magistrate's court case cannot go forward, that's a clear 

20 matter of lack of jurisdiction on the magistrate's court's 

21 part, because there is a statute, of course, that ejection 

22 proceedings cannot be maintained if there's an action in a 

23 higher court that determines -- to determine the title of 

24 real property, which thLs one does. So that would -- that's 

25 just a nonissue. That's what the law is. 
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1 And I learned that the way I learned most of things, 

2 somebody pulled it on me. But it's there. And the 

3 magistrates all recognize it, of course. 

4 Thank you, Your Honor. 

5 MR. DODDS: Very briefly, Judge, I don't think that 

6 you can assert a cause of action in a complaint in an effort 

7 to confer jurisdiction of the Court. The Court is going to 

8 have to look at what the issue is. The issue is - and I 

9 don't believe he can dispute this - is whether or not this 

10 woman is a common law spouse of the decedent. 

11 

12 

13 Honor. 

14 

15 

16 

THE COURT: Who is your client, Carlie Elvin Cleary? 

MR. DODDS: He's the personal representative, Your 

THE COURT: Of the estate? 

MR. DODDS: Yes, Your Honor. 

THE COURT: Which has no other beneficiaries 

17 whatsoever, correct? 

18 MR. DODDS: That's correct. So he would be the sole 

19 beneficiary. 

20 

21 

THE COURT: The father? 

MR. DODDS: Right, unless she prevails on her 

22 theory. Yes, sir. 

23 MR. KOON: Mr. Cleary did pass away just a couple 

24 days ago, I understand. 

25 MR. DODDS: He did. 



1 THE COURT: All right. Let's have a law lesson for 

2 our student law clerk who is here. What would happen to the 

3 estate now? 

4 MR. DODDS: It would pass pursuant to his last will 

5 and testament, Your Honor. The deed of distribution to the 

9 

6 real estate has already been issued in the name of Mr. Cleary 

7 as the sole beneficiary of the decedent. 

8 THE COURT: So he has a will giving it to somebody 

9 else. It would go to somebody else? 

10 MR. DODDS: That's true. It was passed -- if she 

11 does not prevail, then nothing is upset with respect to 

12 what's happened. And it would pass pursuant to his last will 

13 and testament. Yes. 

14 

15 

16 

17 

18 

19 the day. 

THE 

MR. 

THE 

MR. 

THE 

COURT: 

KOON: 

COURT: 

DODDS: 

COURT: 

All right. Anything else, Mr. Koon? 

No, Your Honor. Thank you. 

Always happy to help. Anything further? 

No, Your Honor. Thank you. 

You will have my decision by the end of 

20 (Whereupon, proceedings are adjourned.) 

21 

22 

23 

24 

25 
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