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FORM 4

STATE OF SOUTH CAROLINA JUDGMENTIN A CIVII, CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASENO. 2019CP1003006
Melissa Combs et al Carlie Elvin Cleary et al
PLAINTIFE(S) DEFENDANT{S)

DISPOSITION TYPE (CHECK ONE)
] JURY, VERDICT. This action carpe before the court for a wial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and 2 decision rendezed.
O ACTION DISMISSED (CHECK REASON):[ | Rule 12(k), SCRCP;[_ [ Rule 41{a),
SCRCP (Vol Nonsuif);[ | Rule 43(k), SCRCP (Settled);
[ "]Other
1 ACTION STRICKEN (CHECK REASON):[ | Rule 40(7), SCRCP;[ | Bankruptey;
|| Binding arbitration, subject o right to restore to confirm, vacate or modify
arbitration award;
D Other
STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAY TO THE CIRCUIT COURT (CHECK APPIICABLE BOX):

Affirmed; D Reversed: D Remended:
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER <COURT. TRIBUNAL. OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPESL.
IT IS ORDERED AND ADJUDGED: [ _|See attached order (formal order to follow} [¥] Statement of Judgmment
by the Couwrt:

The Defendant's Motion to Dismiss is granted and it is fo be remanded back fo probate
court.

RN

QRDER INFORMATION
This order ends [:I does not end the case. D Ses Pase 2 for additonal informaticn.

For Clerk of Court Office Use Quly

This judgment was electronically entered by the Clerk of Court as refiected on the Electonic Time Stanyp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 91/30/2020 .

Ditech Finandial LLC

NAMES OF TRADITIONAL FITLERS SERVED BY MATL

SCRCP Form 4CE (08/31/2017) : Page lof2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected oa the Electronic File Stamp and the derk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the jedgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 20f2
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Chariesion Common Pleas

Case Caption: Melissa Combs , plaintiff, et al VS Carlie Elvin Cleary , defendant, et
al

Case Number: 2019CP10030086

Type: Order/Elecironic Form 4

ITIS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2020-01-30 11:46:15  page 3 of 2
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FORM 4
STATE OF SOUTH CARQLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASENO. 2019CP1003008
Melissa Combs ef al Carlie Elvin Cleary et al
PLANNTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)

[:I JURY VERDICT. This action came before the court for a tral by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues bave been tried or heard and a decision rendered. .

]:l ACTION DISMISSED (CHECK REASOM:D Rule 12(b), SCRCP; |:[ Rule 41(a),
SCRCP (Vol. Nonsuit); DRuie 430k, SCRCP (Settled); ’
[ jOther

[l  ACTION STRICKEN (CHECK REASON)[ | Rude 40(7), SCRCP;[ | Bankruptoy:

BBinding arbitration, subject to right to restore to confirm, vacaie or mmodify
arbitration award;

[ Jother

STAYED DUE TQ BANEKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APFPLICABLE BOX)
Affirmed; D Reversed; Dkemanded; -
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NQTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APFEAL.
IT IS ORDERED AND ADJUDGED: E[ See attached order (formal order to follow) |« Statement of Fadgment
by the Cout: ’

L]

After a hearing on the Motion {0 Reconsider the Order ren';anding the case to probate
court, the motion is denijed.

ORDER INFORMATION
This order|_| ends[+] does not end the case. [ ] SesPage 2 for additional information.

For Clerk of Court Office Use Ouly

This jndgment was electromically entered by the Clerk of Cowrt as reflected on the Elecronic Time Stamp, and a
copy mailed first ¢lass to any parly ot proceeding in the Blectronic Filing Systern on 03/05/2020 .

Ditech Finangial LLC

L ' NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 0f2
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Charleston Common Pleas

Case Caption: Melissa Combs , plaintiff, et al VS Carlie Elviu Cleary: , defendant, et
. al
Case Number: 2019CP1003006

Type: Order/Electronic Form 4

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Efectronically signed on 2020-03-08 10:38:09  page 3of3
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ORDER OF INFORMAL PROBATE

[T IS HEREBY ORDERED that the above application for probate of a Will executed and
[] Codicil exscuted __and
] Memorandum

be informally [] GRANTED ] DENIED.

Exacuted this day of .2

, Probate Court Judge

[] For formai probate of Will, see separate order executed

ORDER OF INFORMAL APPOINTMENT

[T IS HEREBY CRDERED that the above Application for Appointment be granted upon the filing of an appropriate bond, if
applicable, and upon the signing of the Qualification and Siatement of Acceptance of appointment.

Bond Notice to Creditors
[_] Fiduciary Bond in the amount of § MrRequired
] Bond not required for Personal Representative nominated by Will 1 Not Reguired

ond not reguired as Personal Representative is sole heir or sole devisee
(] Bond not required as Personal Representative is state agency, bank, or trust company
"] Bond waivers filed
[_] See order dated
] Other:

Executed this , 2 @/ 7

4 4 ga /s @5&; Court Judge

[_] For formal appointment of Personal Representative, see separate order executed

FORM #300ES (03/2018) (g Page 5 of &
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON IN THE PROBATE COURT

FIDUCIARY LETTERS
IN THE MATTER OF:
SCOTT BRYAN CLEARY :
(Decsdent] CASE NUMBER: 2019ES1000038
PERSONAL REPRESENTATIVE
[J SUCCESSOR PERSONAL REPRESENTATIVE
[ SPEGIAL ADMINISTRATOR
Onthe _ 8th  dayof _ Januery 2019, CARLIE ELVIN CLEARY

was/were appointed and qualified as Fiduciary(ies) of the above matter by this court, with all the authority granted to a fiduciary
law.

NOW, THEREFORE, LETTERS are issued, as evidence of such appoiniment, gualification, and authority of the above fiduciary
to do and perform all acts which may be authorized by law.

RESTRICTIONS:
NONE
Executed this 8th day of nuanf(/ C/\A/J\

IRVIN G. CONDON, JUDGE OF PROBA E
TAMARA C, CURRY ASSCCIATE JU

LENNA S. KIRCHNER, ASSCCIATE JUD E
PETER A. KOUTEN, ASSOCIATE J E

FORM £140ES (1/2014)

62-3-103



STATE OF SOUTH CAROLINA IN THE PROBATE COURT

)
o )
COUNTY OF CHARLESTON {27777 .o+ - 5 ). MOT!ON FOR REMOVAL
e . _:)- i
IN THE MATTER OF: )
SCOTT B. CLEARY . -} CASE NUMBER: 2018-ES-10-0038
(Decedent) )

A formal proceeding concerning the above matter was commenced on April 4, 2018. The undersigned hereby
moves for removal of this action to the Circuit Court and asserts that this action is removable because it involves
the following: .

] Probate of Wil

Appoiniment of Personal Representzative

] Censtruction of Will

XI Title to property in which the Estate of a decedent asserts an inferest

[ internal or external matter invoiving a frust (excluding “special needs trusts”™)

[ Action in which there is a right to trial by jury and in which the amount in controversy is at least $5,000

[_1 Action concemning gifts under the SC Uniform Gifts to Minors Act

This Motion is made no later than ten (10) days from May 18, 2018, the date on which all responsive pleadings
were filed. By copy of this Motion, the undersigned is giving notice fo interested persons as required by law.

Executed this %3 f/a/day of MAY, 2018.

Signature:
Print Name: Kerry W. Koon
. Address: 147 Wappoo Creek Drive, Ste. 203
: Charleston, SC 29412
Telephone (Work): _843.795.7000
(Home):
{Cell):
Emeil: kemykoon@hotmeil.com
Relafionship to Decedeny/Estate:  Attomey for Plaintiff

3

ORDER FOR REMOVAL

1 His hereby ORDERED on the Courf's own Maotion that this action be ramoved to the Circult Court.
[ Jurisdiction Is retained as to all other matters involving this case. _
[} The related maiters of are also removed o serve the best interest of the Estate and/or the interesi

of judicial economy.
@/ZMotion for Removal is hereby GRANTED. This action shell be removed to the Circuit Court.
1 Jurisdiction is retained as 1o all other matiers involving this case. ]
[ The related matiers of are also removed to serve the best interest of the Estate and/or the interest

of judicial economy.

] kis hereby ORDERED that the Motion for Remqval is DENIED because

Exacuted this | E’} day of

-...-C?J (D, Probate Co@dge

FORM #109ES (1/20186)
82-1-302



STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT

} CASENO.: 2019ES10-00038
COUNTY OF CHARLESTON ) :

IN THE MATTER OF: }
Scett Bryan Cleary } CONSENT ORDER APPOINTING
{Decedent) J SPECTAL ADMINISTRATOR
)

IT APPEARING that Carlie Elvin Cleary was appointed Personal Representative of the
Estate of Scott Bryan Cleary on January 8, 2019; and

IT FURTHER APPEARIMG that Melissa Combs a/lk/a Me}i;sa Cleary, filed 2 Summons,
Lis Pendens and Complaint on April 4, 2019 secking, among other things, removal of Carlie Elvin
Cleary as Personal Representative and for appointment of Melissa Combs 2/k/a Meliséa Cleary as
Personal Representative; and

IT FURTHER APPEARING that Carlie Elvia Cleary died Febmary 25,2020, and further,
his wike, Betty P. Cleary, filed an Application f Petition for Successor Personal Represeniative on
April 28, 2020; and

WHEREAS, the parties, by and through their undersigned lsgal counsel, have agreed to
appoint Betty P. Cleary as Special Administrator of the Estate of Scott Bryan Cleary provided,
however, that such appointment shall be without prejudice to the claim of Melissa Combs a’k/a
Melissa Cleary for removal and substitution in accordance with the above referenced Complaint.

MOV, THEREFORE, on Motion of John J. Dodds, II, attorney for the Istate of Scott
Bryan Cleary, and by and with the consent of Kerry W. Koon, attorney for Melissa Combs a/k/a

Melissa Cleary, it is hereby



ORDERED, ADJUDGED AND DECREED that Betty P. Cleary be appointed Special

Administrator of the Estate of Scott Bryan Cleary provided, however, such appointment shall be

without prejudice to the claim of Melissa Combs a‘k/a Melissa Cleary forremoval of Betty P. Cleary

as Special Administrator and substitution of Melissa Combs a/kfa Melissa Cleary ag Personal

Representative.

77 \
AND IT IS 80 ORDERED this 7 day of Z?,,,J// L 2020, at

Charleston, South Carclina.

IS SO MOVE:
CISA & DODDS, LLP

siJohn J. Dodds, I

838 Lowcountry Blvd.,, Suite 101
Mt, Pleasant, SC 29464

{P) (B43) 881-6330

(F) (843) 881-5433

SC Bar No.: 1707
johni@eisadodds.com
ATTORNEY FOR ESTATE OF
SCOTT BRYAN CLEARY

Probate Judge -

[ CONSENT:

s/Kerrv W, Koon

147 Wappoo Creek Drive, Suite 203
Charleston, SC 29412

{P): (843) 795-7000
kerrvicoon@hotmail.com

ATTORNEY FOR MEBLISSA COMBS
ak/a MELISSA CLEARY

,@i‘lesﬁ"ﬁ‘@me Cepy
<= Clemk Brobéte Court
‘Cliatlestor’ County, South Ggrolina

2
i
r;/y‘/j
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT

)
COUNTY OF CHARLESTON ) CASE #: 2019-ES-10-0038
MELISSA COMBS A/K/A MELISSA CLEARY, )
)
Plaintiff, )
)
v. ) SUMBMONS
. )
CARLIE ELVIN CLEARY, INDIVIDUALLY )
& AS PERSCONAL REPRESENTATIVE OF THE )
ESTATE OF SCOTT B. CLEARY & ) >
DITECH FINANCIAL, LLC, ) =
| ) B
" Defendants. ) . N
) -
TO THE DEFENDANTS ABOVE NAMED: L

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, 2
copy of which is herewith served upon yc')u, and to serve a copy of your Answer to the said
Complaint on the Plaintiff or her attomey, Kerry W. Koon, at his office, 147 Wappoo Creek
Drive, Suite 203, Charleston, South Carolina 29412, within thirty (30) days after the service
hereof, exclusive of the day of such service, and if you fail to answer the Complaint within the
time aforesaid, judgment by default Wﬂl be rendered against you for the relief demanded in the

Complaint.

i«ww@%"‘

KERRY W. KOON

147 Wappoeo Creek Drive, Ste. 203
Charleston, SC 29412

(843) 795-7000

ATTORNEY FOR PLAINTIFE

At Charleston, South Carolina
Tha day of { 2019.
s_ {4 Y O M\

M



STATE OF SCUTH CAROLINA ) IN THE PROBATE COURT

COUNTY OF CHARLESTON CASE #: 2019-ES-10-0038

g

MELISSA COMBS A/K/A MELISSA CLEARY,
Plaintiff,

. COMPLAINT

& ASPERSONAL REPRESENTATIVE OF THE
ESTATE OF SCOTT B. CLEARY &
DITECH FINANCIAL, LLC,

J

)

)

)

)

)

CARLIE ELVIN CLEARY, INDIVIDUALLY )
)

)

)

)

Defendants. )
)

. TN
UL :i.!l-'-‘.li‘. 6l

The Plaintiff would respectfully show unto the Honorable Court as follows: -

BACKGROUND

1. That the Plainﬁff is a resident of the State of South Carolina and County of
Charleston.

2. That the Defendant is, upon information and belief, a resident of the State of
North Carolina.

3. That the Defendant has been appointed as personal representative of the Estate of
Scott Brian Cleary.

4, That this is an action to determine the heirs at law of Scott Brian Cleary who died
intestate on November 22, 2018; to try iitle to certain parcels of real property located in
Charleston County, South Carolina, hereinafter more particularly described, and also in the State

of North Carolina; to set aside a deed of distribution from the Defendant as personal

repregsentative to Defendant individually dated February 26, 2019, and recorded in the ROD

Pagelof5

l2_



Office for Charleston County in Book 0780, Page 666; and to remove the said Carlie Elvin
Cleary as personal representative of the Estate of Scott B. Cleary.

5. That the real estate located in Charleston County, South Carolina which is
affected by this action is more particularly described as follows:

All that certain piece, parcel, lot or tract of land with the buildings and improvements
thereom, situate, Iying and being in the County of Charleston, State of South Carolina, and
being known and designated as Lot 3, Block E”, Old Orchard Subdivision, as shown on a
plat of Harold A. Moore, RLS, dated December 1995, and recorded July 35, 1958, in the
Register’s Office for Charieston County i Plat Book K, Page 108. Said parcel having
such size, shape, metes, bounds, location and dimensions as shown on the aferesaid plat
10 which reference is made.

Subject to any and all restrictions, covenants and easements of record.
Being the same property conveyed to Scott B. Cleary by deed of Maria D. Cordero, dated

November 29, 2005, and recorded in the Register’s office for Charleston County on
December 1, 2005, in Book E-564, Page 261.

TMS #: 428-02-00-103
Property address: -1262 Oxbow Drive

Charleston, SC 29412
-AND-

All that tract, piece or parcel of land located in Charleston County, State of South
Carolina, shown and designated as Lot 15, Tract I, on a plat entitled “Subdivision Plat Of
“The Poiate”, Located At Headquarters Island Plantation, Johns Island, City Of
Charleston, Scouth Carolina” dated May 29, 1987, revised August 19, 1987, and finally
revised June 28, 1988 by Alpha Surveying, Inc., which plat was recorded July 26, 1988,
in Plat Book BS, Page 131, in the RMC Office for Charleston County, South Carolina.

Being the same property conveyed to Scott B. Cleary by deed of Citadel Federal Savings
Bank dated December 17, 1991, and recorded in Book X-208, Page 624 in the Register’s
Office for Charleston County on December 18, 1991.

TMS #: 346-07-00-072
Property address: Lot 15, Tract I, The Pointe, Headquarters Island,
Johns Island, SC 26455
Page 2 of 5
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6. That this action may further affect real property located in Wilkes County, North
Carolina generally described as 8201 Sparta Road, 12.56 acres, 8305 Sparta Road, 40.11 acres
and 6.10 acres, Sparta Road.

FOR A FIRST CAUSE OF ACTION-
DETERMINE HEIRS

7. That the Plaintiff and decedent Scott Brian Cleary lived in matrimonial
cohabitation for a mumber of years, enjoyed a reputation in the communrity as a married couple
and formed 2 mutual agreement between themselves 10 assume toward each other the relation of
husband and wife, such that at the time of his death, Scott Brian Cleary was married to Melissa
Combs a/k/a Melissa Cleary.

8. Upon information and belief, Scott Brian Cleary had no other heirs at Iaw and the
Plaintiff therefore seeks a declaration pursuant to Section 62-2-802 (4) S.C. Code of Law
Annotated, that she is the surviving spouse and sole heir of the Estate of Scoit B. Cleary.

FOR A SECOND CAUSE OF ACTION-
OUIET TITLE

8. That the Plaintiff reiterates each and every allegation hereinabove alleged as if
repeated herein verbatim.

10.  That the decedent owned the parcels of real property in hereinabove described, in
Charleston County, South Carolina and also real property located in the State of Noxth Carclina.

11.  That the Plaintiff is entitled to an order of this court quieting title in the
hereinabove described properties in the name of the Plaintiff as sole owner.

12.  That Defendant Ditech Financial, LLC may claim an interest in the property

known as Lot 3, Block E, Old Orchard Subdivision by virtue of a mortgage to MERS, as

nominee for Mortgages-4-U, LLC dated November 29, 2005, and recorded in the ROD Office

Page 3 of 5
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tor Charleston County in Book 0780, Page 722, and assigned to Ditech Financial, LLC by
assignment dated February 26, 2019, and recorded in the ROD Office aforesaid in Book 0780,
Page 722.

FOR A THIRD CAUSE OF ACTION-
SET ASIDE DEED QF DISTRIBUTION

13.  That the Plaintiff reiterates each and every allegation hereinabove alleged as if
repeated herein verbatim.

14, That on February 26, 2019, the Defendant improvidently executed a deed of
distribution to the Charleston County real properties hereinabove described and recorded in the
ROD Office for Charleston County in Book 0780, Page 666 which deed should be set aside for
the purpose of execution of a proper deed of distribution granting the property to the Plaintiff
herein. |

FOR A FOURTH CAUSE OF ACTION-
REMOVAL OF PERSONAL REPRESENTATIVE

15.  That the Plaintiff reiterates each and every allegation hereinabove alleged as if
repeaied herein verbatim.

16. That as surviving spouse of the decedent, the Plaintiff has priorty for
appointment to administer the estate, as personal representative and the Defendant should
therefore be removed and the Plaintiff appointed.

WHEREFQORE, the Plaintiif prays as follows:

a) for an order declaring the Plaintiff to be the surviving spouse and sole
heir at law of Scott Brian Cleary; and

b) for an order declaring that the Plaintiff is the sole owner of the real

property descrited in the Complaint and including the property located in
the State of North Carolina owned by the decedent at the time of his death,

and quieting title to such properties in her name; and
Page 4 of &
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d)

At Charleston, South Car

This_r—~"“"day of

for an order set aside the deed of distribution executed by Carlie Elvin
Cleary to himself dated February 26, 2019, and recorded in the ROD
Office for Charleston County in Book 0780, Page 666, and

for Carlie Elvin Cleary to be removed as personal representative of the
Estate of Scott B. Cleary and for appointment of the Plaintiff as
personal representative; and

for costs and attomey fees of this action; and

for such other and further relief as the Court may deem just and proper.

KERRY W. KOON

147 Wappoo Creek Drive, Ste. 203
Charleston, SC 29412

(843) 795-7000

ATTORNEY FOR PLAINTIFF

.
Oﬁi// ,2019.

Page5of S
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IN THE PROBATE COURT
NINTH JUDICTAL CIRCUIT

)
COUNTY OF CHARLESTON ) CASE#: 2019-LP-10- A 54

STATE OF SOUTH CAROLINA

MELISSA COMBS A/K/A MELISSA CLEARY,

Plaintift,

4

LISPENDENS _ &

—
o7

& AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF SCOTT B.CLEARY &
DITECH FINANCIAL, LLC,

SETH 4= udv i

)

)

)

)

)

)

CARLIE ELVIN CLEARY, INDIVIDUALLY )
)

)

)
)
Defendants. )
)

PLEASE TAKE NOTICE that an action has been commenced in the Probate Court for

Charleston County, South Carolina, affecting title to the real property hereinafter described on

Exhibit “A> hersto.

The purpose of the action is to declare the Plaintiff the surviving spouse and sole heir at

iaw of the Estate of Scott Brian Cleary, and to quiet title in the Plaintiff’s name as the sole owner

ofthe proijerties hereinafier described.

Q"‘L,/ i el

EERRY W/ KOON

147 Wappoo Creek Dnive, Ste. 203
Charleston, SC 25412

(843) 795-7600 - =
ATTORNEY FOR PLAINTIFF _ 2

At Charleston, South Cei:olina
This_ A day of 1 . 2019.

Page 1 of 2
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Exhibit “47

All that certain piece, parcel, lot or tract of land with the buildings and improvements thereon,
situate, lying and being in the County of Charleston, State of South Carolina, and being known
and designated as Lot 3, Block E”, Old Orchard Subdivision, as shown on a plat of Harold A.
Moore, RLS, dated December 1995, and recorded July 5, 1956, in the Register’s Office for
Charleston County in Plat Book K, Page 108. Said parcel having such size, shape, metes,
bounds, location and dimensions as shown on the aforesaid plat to which reference is made.

Subject to any and 2ll restrictions, covenants and easements of record.

Being the same property conveyed to Scott B. Cleary by deed of Maria D. Cordero, dated
November 29, 2003, and recorded in the Register’s office for Charleston County on December 1,
2003, in Book E-564, Page 261.

TMS #: 428-02-00-103

Property address: 1262 Oxbow Drive, Charleston, SC 29412
-AND-

All that tract, piece or parcel of land located in Charleston County, State of South Carolina,
shown and designated as Lot 15, Tract I, on a plat eniitied “Subdivision. Plat Of “The Pointe”,
Located At Headquarters Island Plantation, Johns Island, City Of Charleston, South Carolina”™
dated May 29, 1987, revised August 19, 1987, and finally revised June 28, 1988 by Alpha
Surveying, Inc., which plat was recorded July 26, 1988, in Plat Book BS, Page 131, in the RMC
Office for Charleston County, South Carolina.

Being the same property conveyed to Scott B. Cleary by deed of Citadel Federal Savings Bank
dated December 17, 1951, and recorded in Book X-208, Page 624 in the Register’s Office for
Charleston County on December 18, 1991.

TMS #: 346-07-00-072

Property address: Lot 15, Tract I, The Pointe, Headquarters Island, Johns Island, SC 29455

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT -
).  NINTHJUDICIAL CIRCUIT
"COUNTY OF CHARLESTON ) CASENO.: 2019-LP-10-354

MELISSA COMBS A/K/A MELISSA )
CLEARY, )

)

Plaintiff, }

)
V. }  ANSWER AND COUNTERCLATM
Y {of Carlie Elvin Cleary, Individually
CARLIE ELVIN CLEARY, ) & as Personal Representative of the
INDIVIDUALLY & AS PERSONAL ) Estate of Scott B. Cleary) .
REPRESENTATIVE OF THE ESTATE ) .

)

)

)

)

)

OF SCOTT B. CLEARY & DITECH
FINANCIAL, LLC,

XTI
A LI
Al Ui

Defendants.

1

The Defendant, Carlie Eivin Cleary, Individually & as Personal Representativ‘é ‘of thé Estate
of Scott B. Clearly, answering the Complaint herein, would allege unto this honorable Court as
Tollows:

ONE: Each and every allegation of the Complaint which is not hereinafter
specifically admitted or explained is denied and strict proof demanded thereof

TWO: This Defendant is without sufficient information or belief so as to form an
opinion as to the allegations contained in paragraph | of the Complaint and therefore denies same

and demands strict proof thereof.

TEREE: Answering paragraph 2 of the Complaint, this Defendant adrmits that he is a

resident of the State of North Carolina.

FOUR: Answering paragraph 3 of the Complaint, this Defendant admits that he has

been appointed as Personal Representative of the Estare of Scott Brian Cleary.

Pagelof 4

19



FIVE: The allegations contained in paragraph 4 of the Complaint constitute

conclusions of faw to which no response is required from this Defendant.

SIX: This Defendant admits the éﬂegaﬁons contained in paragraph 5 of the
-Complaint given the Piaintiff has filed a Lis Pendens against the properties described in paragraph
5.

SEVEN: The allegations contained in paragraph 6 of the Complaint state conclusions
of law to which no response is required from this Defendant.

EIGHT: This Defendant denies the allegations contained in paragraphs 7 and & of'the
Complaint and demands strict proof thereof.

NINE: Answering paragraph 9 of the Complaint, this Defendant repeats and realleges

each and every allegation contained in paragraphs.One through Eight above as though fully set forth

verbatim.

TEN: This Defendant admits the allegations contained in paragraph 10 of the
Complaint.

EiEVEN: This Defendant denies the allegations contained in paragraph 11 of the

Complaint and demands strict proof thereof.

TWELVE: This Defendant admits the allegations contained in paragra;')h 12 of the
Complaint.
THIRTEEN: Answering paragrapk 13 of the Complaint, this Defendant repeats and

realieges each and every allegation contained in paragraphs One through Twelve above as though
fully set forth verbatim.

FOURTEREN: This Defendant denies the allegations contzined in paragraph 14 of the

Page 2 of 4
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Complaint and demands sirict proof thereof.
FIFTEEN: Answering paragraph 15 of the Complaint, this Defendant repeats and
realleges each and every allegation contained in paragraphs One through Fourieen above as though
fully set forth verbatim. |
SIXTEEN: This Defendant denies the allegations contained in paragraph 16 of the
Complaint and demands strict proof thereof.

FURTHER ANSWERING THE CONMPLAINT AND BY WAY OF COUNTERCILAIM.

- THIS DEFENDANT ALLEGES AS FOLLOWS
(Removal of PlaintifH

SEVENTEEN: Each and every allegation contained in paragraphs One through Sixteen above
is incorporated herein by express réference as though fully set forth verbatim.

EIGHTEEN: That the real property, together with Improvements, if any, described in
| paragraphs 5 and 6 of the Complaint have been duly conveyed to this Defendant, individually, as the
sole surviving intestate heir of the Decedent, Scoit Brian Cleary, yet Plaintiff, Plaintiff’s daughter
and Plaintiffs boyfriend coﬁtinue to occupy this Defendant’;s residence at 1262 Oxbow Drive,
Charleston, South Carolina 29412,

NINETEEN: . Upon information and belief, this Defendant is entitled to an Order from thisl
honorable Court requiring Plaintiff to immediately vacate all real property, together with
improvements, if any, owned by this Defendant, indi{f'idually, including, but not limited to the
residence ai 1262 Oxbow Drive, Charleston, South Carolina 25412.

TWENTY: Upon information and belief, this Defendant is entitled to recover reasonable

attorney’s fees and costs from Plaintiff.

Page3 of 4
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WHEREFORE, having fully answered the Complaint, this Defendant prays
unto this honorable Court that the Complaint be dismissed, that this Defendant be awarded
reasonable attorney fees and costs of and from the Plaintiff for defending this action, and further, as
to this Defendant’s Counterclaim, that this honorable Coust issue its Order requiring Plaintiff to
immediately vacate all real property, to getht;':r with improvements, described in paragraphs 5 and 6
of the Complaint including, but not limited to, the residence at 1262 Oxbow Drive, Charleston, -
South Carolina 29412; that this Defendant be awarded reasonzbie attomey fees and costs from the

Plainuff, and for such other and further relief as to this honorable Court is fair and proi:aer.

Vit Pleasant, SC 29464
(P) (843) 881-6530

(F) (843) 881-5433

SC Bar No.: 1707
iohn@cisadodds.com

ATTORNEY FOR CARLIE ELVIN CLEARY,
INDIVIDUALLY & AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF
SCOTT B. CLEARY

Mit. Pleasant, South Carolina
May 2019.
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT

COUNTY OF CHARLESTON CASE #: 2019-ES-10-0038

N

MELISSA COMBS A/K/A MELISSA CLEARY,

)
)
Plaintiff, )
) PLAINTIFF'S ANSWER
) 70 COUNTERCLADM:.  —
. ) i
CARLIE ELVIN CLEARY, INDIVIDUALLY ) =
& AS PERSONAL REPRESENTATIVE OF THE ) :
ESTATE OF SCOTT B. CLEARY & }
DITECH FINANCIAL, LLC, )
)
)
)

Defendants.

Plamtiff answering the Coumterclaim of the Defendant would respectfully show umio the

Honorable Court as follows:

i. That she is not required to admit or deny the allegations of Paragraph 17 of the

Counterclaim.

2. That she denies the allegations of Paragraphs 18, 19 and 20 of the Counterclaim.

) WHEREFORE, the Plaintiff prays as follows:

a) that the Counterclaim be dismissed;

b) for costs and attorney fees of action; and

c) for such other and further relief as the Court may deem just and
PrOpEr.

MM @9«_/
EERRY W. KOON
147 Wappoo Creek Drive, Ste. 203
Charlaston, SC 20412
(8433 795-7000
ATTORNEY FOR PLAINTIFF

Charleston, South Carolina
5= P —/o 2019
= #
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE ESTATE OF
SCOTT BRYAN CLEARY

MELISSA COMBS a/k/a MELISSA
CLEARY,

Plaintiff,
vs.
CARLIE ELVIN CLEARY,
individually and as Personal Representative
of the Estate of Scott B. Cleary, and
DITECH FINANCIAL, LLC,

Defendant.

N M M M N M Nt e N M M N ! S A N

R

TO:

IN THE PROBATE COURT
CASE NO.: 2019-ES-10-0038

CIRCUIT COURT CASE NO:
2019-CP-10-3006

NOTICE OF MOTION AND
MOTION TG DISMISS
(SCRCP 12(b}(1)) =

2o 5 T
sl T
mE L g .

<2 ‘:}; - oy

S

KERRY W.KOON, ESQUIRE, ATTORNEY FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the Defendant, Carlie Elvin Clearly,

Individually and as Personal Representative of the Estate of Scott B. Cleary, will move before the

Presiding Judge of the Court of Common Pleas for Charleston County, South Carolina not sooner

than ten (10) days from the service hereof, at such time and location as is provided by the Court, for

an Order dismissing the within captioned action in accordance with Rule 12(b)(1), SCRCP on the

ground that the Circuit Court has no subject matter jurisdiction as to the claims asserted by Plaintiff

as set forth in the Complaint. In support of his Motion, Defendant shall rely upon the statutory and

common law for the State of South Carolina including, but not limited to, Section 62-1-302, Code

of Laws of South Carolina. 1976 (as amended), as well as such other marters as are properly brought

before the Court.

2
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Defendant, by and through his undersigned attorney, certifies that consultation with opposing

counsel concemning this Motion would serve no useful purpose.

Mt. Pleasant

August

a

At

, arolina
A

A

2019.

Respectfully Submitted,

By: LA

Joliy J. Dodds\ﬂ‘l‘f

858 dintry Blvd., Suite 101
Mt. Pleasant, SC 29464

(P) (843) 881-6530

(F) (843) 881-5433

SC Bar No.: 1707
john(@cisadodds.com

ATTORNEY FOR CARLIE FELVIN CLEARY,
INDIVIDUALLY & AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF
SCOTT B. CLEARY

Page2of 2

25



STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
)
COUNTY OF CHARLESTON )} CASE NO.: 2019-ES-10-0038
IN THE ESTATE OF ) CIRCUIT COURT CASE NO.: =
SCOTT BRYAN CLEARY ) 2019-CP-10-3006 - P
: ) Z
MELISSA COMBS a/k/a MELISSA ) '
CLEARY, )
)
Plaintiff, )
)
Vs. ) )
)
CARLIE ELVIN CLEARY, )
individually and as Personal Representative )
of the Estate of Scott B. Cleary, and )
DITECH FINANCIAL, LLC, )
)
Defendant. )
)

PERSONALLY appeared before me, Peggy 8. Belbusti, Legal Assistant to John J.
Daodds, II1, attorney for the Defendant, Carlie Elvin Cleary, Individually & as Personal Representative
of the Estate of Scott B. Cleary, who, first being duly sworn, deposes and says that on the 16th day of
August, 2019, she had hand delivered via legal courier a copy of the Defendant’s Notice of Motion and
Motion to Dismiss (SCRCP 12{b)(1)), as well as a copy of the within Certificate of Hand Delivery in
the within action, to the following parties:

Kerry W. Koon, Esquire

147 Wappoo Creek Drive, Suite 203
Charleston, SC 29412

Attorney for Plaintiff

g

L 7

Peggy S-Belbusti

NOTARY PUBLIC FOR SOUTH CAROLINA
Wmmzsaon expires: 06/20/2022

2l




STATE OF SOUTH CAROLINA } IN THE PROBATE COURT
) ‘
COUNTY OF CHARLESTON ) CASE #: 2019-ES-10-0038
) CIRCUIT COURT CASE #: 2019-CP-10-3006

MELISSA COMBS A/K/A MELISSA CLEARY,

Plaintiff,
PLAINTIFF'S MEMORANDUM

IN QPPOSITION TO DEFENDANT’S
MOTION TO DISMISS

V.

& AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF SCOTT B. CLEARY &
DITECH FINANCIAL, LLC,

)

)

)

)

)

}

CARLIE ELVIN CLEARY, INDIVIDUALLY 3
)

)

)

)

Defendants. )i
)

This is an action originally commenced in the Probate Court and removed to the Circuit Court by
ordér of Judge Curry dated May 13, 20109.

In the motion to dismiss, Defendant cites no specific authority other than S.C. Code Section 62-1-
302 “...as well as such other matters as are properly brought before the Court.” Section 62-1-302 clearly
authorizes removal of this action to the Circuit Court as an action to try title conceming property in which
the estate of the decedent serves an interest (Section 62-1-302(d)(3)). Jurisdiction in this court is therefore
proper pursuant to Section 62-1-302.

Although not specifically stated, Plaintiff presumes that Defendant will also rely on Stone v.
Thompson, Appellate case number 2017-000227 (Opinior filed July 24, 201%) in which the Suprems
Court prospectively abolished common law marriage in South Carolina. The court specifically declined to
apply the abolition retrospectively to common law marriages In existence prior to the decision:

“We likewise decline to exercise our prerogative to apply our ruling
today retroactively. We see no benefit to undoing numerous marriages

which heretofore were comsidered valid in our state, and we will not
foreclose relief to individuals who relied on the doctrine. Accordingly,
our ruling today is to be applied purely prospectively; mo imdividual
may enter into a coramon law marriage in South Carolina after the
date of this opinior.” Emphasis added. (Opinion page 7).

Pagelof2
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The Petition, in paragraphs 7 and 8, clearly alleges a preexisting common law marriage, proof of
which is not foreclosed by Stone v. Thompson. Based upon the pleadings and the above cited authority the
motion to dismiss should be denied.

If, however, Defendant relies on any factual allegations to support his motion, filed along with
this memorandum are Plaintiff’s affidavit with exhibits and affidavits of others all establishing Plaintiff
znd decedent’s agreement to become husband and wife and their reputation among friends and
acquaintances as husband and wife.

There is ample evidence of subject matter jurisdiction over this case, either under the Rule

12(b)(6) standard or a summary judgment standard.

Respectfully submitted,

S/Kerry Koon

KFRRY W. EOON

147 Wappoo Creek Drive, Ste. 203
Charleston, SC 29412

(843) 795-7000

ATTORNEY FOR PLAINTIFF

Charleston, South Carolina
January 6, 2020.
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STATE OF SOUTH CARCLINA IN THE PROBATE COURT

COUNTY OF CHARLESTON CASE #: 2019-ES-10-0038

MELISSA COMBS A/K/A MELISSA CLEARY,
Plaintii,

LA AFFIDAVIT OF MELEISS4 COMBS

A/B/A MELISSA CLEARY

& AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF SCOTT B. CLEARY &
DITECH FINANCIAL, LLC,

J

)

)

)

J

)

CARLIE ELVIN CLEARY, INDIVIDUALLY }
)

)

)

)

Defendants. )
}

Personally appeared before me, MELISS4A COMBS A/K/A MELISSA CLEARY who,
being duly sworn, deposes and says as follows:

That I am the wife of Scott B. Cleary. Scott and I were remantically involved at least
12 years prior to his death in 2018. We lived under the same rcof either in his home on James
Istand or sometimes in my home in North Carolina. In the summer of 2015, I moved into cur
home at 1262 Oxbow Drive, Charleston, SC 29412 and we lived together continuously at
that address until his death in November of 2018.

Around Valentine’s Day in 2016, he asked me to go to Felly Beach with him and
there we exchanged marriage vows agreeing to become husband and wife. After thai, Scott
began introducing me to others as his wife, Melissa Cleary. We bought two (2) vacation time
share interests together; the first from Bulegreen Vacations (Exhibit “A”) identifying us as

only co-applicants. The second with Holiday Inn Club Vacations identified us as husband

and wife and was signed by both myself and Scott B. Cleary (Exhibit “B”). We also began

Page 1 of3
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exchanging greeting cards with each other on occasions such as Valemtine’s Day and
birthdays, identifying ourselves as husband and wife (Bxhibit “C™).

Scott also changed -his profile at the North Carolina State Univ;arsity Alummi
Association to 2 “married” status identifying me as his wife and zlso naming me as a joint
member (Exhibit “D”).

In April 2016, while employed at SPAWAR, Scott had a business trip to meet with
his supervisor in Washington, D.C. He left on & Wednesday. Either that night or the
following night I called Scott’s cell phone several times and his supervisor’s assistant finally
answered and informed me that they had been out to dinmer and that Scott had collapsed in
the restaurant and was taken to a hospital and was being transferred to Baltimore Memorial
Hospital because of a suspected brain hemorrhage. The next moming she called back and
told me that he had been diagnosed with a stroke and a brain bleed. I immediately packed a
bag and my daughter and I drove to Baltimore. Scott was hospitalized in ICU for several
days and spent about two weeks in the hospital before being transferred to a rehabilitation
facility in Baltimore. I stayed with him the entire time, both in the Baltimore Memorial
Hospital and rehebilitation facility.

When we refurned home, he had to underge months of rehab before he could attempt
10 go back to work. I stayed by his side the entire time during his rehabilitation and took care

of all of his personal needs including bathing, assistance with the toilet, helping him walk
and communicating for him until he regained the ability to talk for himself. I provided this
support for Scoit not as a caregiver but out of love as a wife 10 her busband.

He tried to go back to work for about two or three days in approximately August

2016, but had a fall and injured his hand. Scott never went back to work after that.

Page2 of 3
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We stayed together and lived as husband and wife until his death. Ever since early
2016, we considered ourselves as husband and wife.

This 5 dayof JANuARY 2020,
§

:

1

W/,/W:a / Loepri

Melissa Combs a/k/a MelissaCleary

SWORN 1o and subscribed before me
this _ > _day of _Jonuesl/ 2020,
- 7

~

T AL 7

Printed Name: Megan Mitchum,
Notary Public for South Caro}ina
My Commission Bxpives: _ % //6 / 2/_)2_‘7"

T

13 i
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G T , e
sluegreenvacations®
CREDIT APPL]CA’F}ON Region Name: THE LODGE ALLEY INN

** PLEASE PRINT CLEARLY #*

This application should be compteted by the Purcheser(s}. The Co-Applicant's Section and all cther Co-Applicant questions mustbe
completed and the appropriate box(es) checked i another person will be Jointly obligated with the Applicant on the loan, or if the
Purchaseris mamied and resides, or if the property is located in a community property stete.

SO0E00DBROZHASYD - SYH T NOWWOD - NOISTTHVHD - WY #5:6 20'Yer 0202 - a3 ATIVOINOH.LIINR

Applicant's Name as it will appear on egal documents: Co-Appiicant's Name 2s it will 2ppezr on legal documenis:
‘,\ )

SCOTT B CLEARY MELISSA J COMBS

FIRST Mt LAST FIRST i LAST

Fresemt Addrass: 3 Own () Rent #Years [ Present Address:  (yOwn () Rent #Years

1262 Oxbow Dr : 1262 Oxbow Dr

Clty/Stase/Zin City/State/Zip

Charleston, SC 25412 Charleston, SC 29412

Compisie Home Phone 2 Complete Work Phons# & ext. Complete Home Phone# Complete Work Phones & ext.

343 406 5851 843 215 4742 .| 843 206 8891 2aia—Gay I/

Social Security Number: Soclal Security Number: '

w1705 | HRNKGESE

Empioyer,_S0ars D NENEL WHREEATE SusTemS CTI2| Employes

Sestion/Tite: £ ErTRaNICS  Er IS FER - SRR pocen Mitie:

Length of Time et Emplover 22l years manihs Length of Time 2t Employer: years monins
Applicant's Annual Income; LS w00 Ceo-Applicant's Annuzl [ncome;,
Cther Annuzl incame: AL j 2 Other Annual Income:;

The undersigned acknowledges that liwe have the ability 1o make all paymenis connecied with this purchase and will not pose an
undue fingnclal burden {or my/our family.

The undersigned suthorizes Seller and any tender it contaction with this purchase to start 2 credit investigation and hereby declara(s)

- thet Iiwe have read the forageing Application, thet the stztements made herein are complete and true to myfeur knowledge, 2nd ﬁﬂ.ia‘:
the statements are mede and information given as an inducemant 1o the Seller {0 enter infw the Purchase Agreement gnd any ‘.endei o
mizke & loan in connection with such purchase. The Purchaser Applicant(s) autherize the Seller, or his agent, fo veriy the information
conmained herein and to make such additional inguiries s reasonably may be relzted to or associated with this Application irom creds
burggus and from employers, crediiors and references Ested on this Applicefion, and agree that such imformafion, aleng with tnis
Application, shall remain the Seller’s property.

Accepied:
S : 12/03/2018
SCOTT B CLEARY [ (Dexe}
Applicanys Legal Signzture
L itz o e 12/03/2018
MELISSA T COMES (Dare)

Co-Applicant's iega! Signature

Sez-Credit Applitztion
Rew. 122015

10Z822 T Clenrv




Sales Center Site: O e~ £
South Beach Resart LCC Land Trust PP112013
HE CT SE Tour# 4706818 contmet#  SKACSTR L)
Todays Purchase 10/4/2018 Froposal Time  620:29 PN Ownerd 6 165 u)
. ) wikald
lasital ¥ 'Cﬂ 4 , »
: Statws Mam el ssn 2495-78-[708
o 7 A ’
st Lowlx Chplor - F oo §/23/2s
: . Wiarital “[ N
mree Fhehet- Jedhosen St Mol fende ooy 231756 .
Last DOB
Naritt
Flst Status Sl - sen
Last DoE
Karital
First — Staws SSN
Beedas Husband and Wie orag Joint Tenarts with full Aight of sunivorship?
Address |, 1262 Oxpow Pr
City /! Charleston State B¢
Country United Sttes Postl Code  29472-9439 -
Teiephone Number (Home) 8434058801 Cell Phane 1 23692711719
Telephone Number (Work) tell Phone 2
Emzil 1 clearysh@mac.com . 5@(\/ 'T\f‘{-/ Email 2 —
r
Resort Ascess: Points; First Year of Oscupancyn2013
i QLR NV 100,000 EDY Points 206,000 =ppocs ‘1,400
i Total Pokts 740,000 Assesements:§780.00
Clesing cost calrulatons are based on.2 purekagers
1. Purchasa Price $22,000.00
Financed Pajd at Clasing
2. Teral Fees $1,225.00 2. Total Fees
2. Assessments $780.00 3. Asgessment Fees $0.00
Financed B
4 Totwl Amount | $24,005.05 ’
(el of Lnes 1 2and 3y
5. Dawh Payment $2.401.00 Fees $0.00 Total §2.401.00
§. Amount Financsd $21,604.00 Term 130 Months .
7. Monthly Payment §351.22 Rate 15.85%
{Inelyfing Pare ) "
- C__n
&, First Payment Dus 11/18/2018 Circle One  Auto OO f Fad H{xg ACH, lnigals_ S8 ﬂv/
Dae Reference
& 8. 7
. tontes Recsived :’a‘éa'r‘“‘ 2o (estayFaby, Y
&. Monies Reteived Today e
@ s 53 oK ;Df (_}mla one}
C 65‘%237—£C>C<-w e
@ vE A ™ cs CK Bz (Ciclocat)
M Ve A TR s CH Bis {Clrzte one)
10, Monies Due e VS A% R cs K Dis  (Cirste ond}
Payment Date Payment Type Reference Amount PaymentDate  Payment Type Reference Arrount
b
!
l Total: SD ula)
Purchiaser Sigaotare %ﬂﬂ\/ Purchater Sigraruse
S ) Cner &
Purchaser Signature Burshaser Signatare R
Eric Mot 84DB5 4—(;_& ﬁ g“n‘gﬁ@K
Soles Consultant # Sales Manager Anproval #
James Best 52459 Kevin MeGrath 30227
T Solec Tenm Mannger - Sales Director =
PF: B CF 138 RE: O AF: T80

EF: 100

o

H.LC)EHE!

6 20 UBl 0202 Qgﬂﬁ ATIVDING
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- 'J :"
\ -'. o ;.
7
I0RIZ018 10248 PM Tour Check In Time:  1:02 PM
Sites SDLfTH BEACH RESORT Amived By: Amorel
Tourit: 470515 Tour Record Form
SOUTH BEACH RESORT H
Rete: 5000 - -Assigned Te: ERIC ¥ MORI

Name: Cleary, Seolt Name:  Cleary, Melissa
Prospect#/Owners: 8388270 Prospect#: 8389270
[farital Status: MARRIED MALE Marital Status:  MARRIED FEMALE

State / Country:  SC/UNITED STATES State/ Country:  SC/ UNITED STATES

Date: 10042018 Wave: 1430 % of Guests: 4
Referring Owner Namer
Address: 1262 Oxbow Dr

" Charleston 28412-6430

Campaign: HGEVIE
Deposit

Program Name:  (HG
Ofiered Premium:

Quinelia: QTY=1 PLU=THERER
QT‘I:=199 PLU=CASH
Total Due=$0.00
Sales Consultant:  ERIC H MOR] F 084065 Take Oven o
Sales Menager:  JAMESR BESY/ 052459 Relations speczansft i
Director of Sales: KEVIN D MCGRATH f 030227 Relafions Manager: _

Latiitude Consultant: . o sor | %éHS v %

| Neme: Cieary, Scoft TourWave: 1130 GxTw
TourIB: 4705815 Roam Number: ’
Deposit: Marital Status: MARRIED il E Qwner &
sz%e: SO/04/2018 ' '
Campaign Name fID#  IHG VIP /3318 Aseigned Rep:  ERIC H MORI I~

" Marketing Rep: Trans Notes:
Sremium Descripiion ’ Hotel Mote:
GTv=l PLU=IMGRED . Cuinelia:

QTY=159 BLU=CASH
Total Due=40.00

2ICV Tier Level: Reservation Checkin Check Cut Kumber OF [
HCV Wibr Tote! Poitts: Type Date . Date 2 asfs %
POR Number: 3 ¥ - l_

- 5 Globalhces l 05/08/2010 06/14/200 36
Membership Level: ) { i

Tris aotrnent 8nd =i Information 2o ssprescion comiaidad hergin are tho propasy of Dmﬂgn Lake Hooi and Country Sl SnG may Aot be used, Suplonind & distietod foramy pUBosa witheut
pierwriIan parmiz=ion om e fizuen Al fghta Resenved,

(R

& B

Q00E00LdO6 L OZAISYD - SYTTd NOWWGD - NOLSTTHYHD - WY ¥4 L0 VBl 0202 - QFNd ATIVOINCYLOT13



Heliday Inn Clube Exchange Program Membership Agreement

Cwner Number: 8481854

A PRIMARY MEMBER INFORMATION - All Fields Required Date: Octocher 04, 2018

Last Nams: Cleary First Name: Scotf Bryzn

Street Address: 1262 Oxbow Dr

Ciy: Cherission State/Provincs: SC  Postal Code: 28412-9439
Country: UNITED STATES E-mail address: clearvsb@mac.com

Home Phone: 8434068881 Business / Call Phone:

2. SECONDARY NEMEER INFORMATION

Last Name: Combs First Name: Melissz Johnson
Sireet Address: 1262 Oxbow Dr *
City: Charleston State/Province: 8C  Postal Code: 29412-94§9 A

" Country: UNITED STATES E-mail address:
Home Phone; 8434088891 Business / Cell Phone:

C. OWNERSHIP INFORMATION

1. Complete only the information that pertains to Timeshare Periods owned by you, which are being
assigned to the GlobalAccess Exchangs, LLC ("GAE") for use In the Heliday Inn Club® Exchange
Program {"Heliday inn Clube™). Please use the unk number grid for your unit fype to reference
Holiday tnn Club® Points and information. Alf flelds in the following fables are reguired for

fixed ownership enrolfment. ~
Number of Contract Unit % Week Unit Club Gonversion
Resort Agcess Points Number #Season Type YESINO
North Village 400,000 B528850 : QL Trust [ &
=

8481854 1

L] L] e S—

G e = @ B & 0 = MembeshipAgreement Trustmt o T T
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ELECTRONICALLY FILED - 2020 Jan 07 9:54 AM - CHARLESTON - COMMON PLEAS - CASE#2019CP 1003006
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rout your Love.
)

Where would I be
Wi




FIRTR

In the small things...
the big things...
in all things—

I thank God

for the gift you are...
the blessing you are

in way life.
With All My Love
LOVE AWAYS

ZpbTT

How beautiful is your lovel

SONG OF SOLOMON 4:10 NASB
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Today 1'm 5o thankful
that | found you..

the man ' always dreamed 0f,

the one 1 was meant to be with,

A man with intelligence,
~a fun sense of fiymor
“and, above all, 4 caring heart.
A man | could call both

my husband and my friend, Vou're an incredible father

and a wonderful husband,
and 1 will fove you forever,

someone who would walk
hand in hand with me
through everything life brought.
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STATE OF SOUTH CAROLINA J

) AFFIDAVIT OF ROBERT I, MYER, JR.
COUNTY OF CHARLESTON )

Personally appeared before me, ROBERT L. MYER, JR., who, being duly swom, deposes and

seys as follows:

My name is Robert L. Myesr, Jr. I Hve at 1741 Winfield Way, Charleston, South Carolina
28414,

I knew Scott and Melissa Cleary before Scott’s death. T worked with Scoit at the former
SEAWAR. I knew Scott for about 18 years. I knew Melissz for several years also. We visited In each
other’s homes and frequently saw each other socially.

I considered Scott & Melissa husband and wife. They had the reputation of husband and wife
in the cormmunity.

T had Melissa entered Into my telephone as “Melissa Cleary” which is the nams [ knew her
by.

Especially after Scott become ¥ and hada stroke, he relied heavily upon Melissa for his care.
She ﬁid everything for him, took care of him including bis intimate persomal needs, bathing and
assisting him with the toflet. Melssa gave up everything for kim.

Scott expressed 1o me that if anything ever happened to him, he wanted Melissz to be taken

care of because of how much she did for him and how much he depended upon her.

This QE‘ dayof _ PR Y ,2619.

K///_//*M

Robert 1.. Myer, Ji.

STORN to and subscribed before me A
this_{g dayof ¢ 34( ﬂg%iﬁ »2018. s

] A fgry E. Lose
ft/i[j/% 4/\ W @i@;ﬁa‘# ggfﬁﬁc
Printed Ndame: A 1 oo e S :
Wotary .'E"!:a}f]lixc for S ou‘:hfgarohm : By Cormmission ExgEES

Seprember 10, 2025

My Commission Expires; ég%:_é: y Z025
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STATE OF SOUTH CAROLINA

Y,
. AFFIDAVIT OF CAROL MYER
COUNTY OF CHARLESTON )

Personally appeared before me, CAROL MYER, who, being duly sworn, deposes and szys 2s
foliows:

My name is Carol Myer and the wife of Robert L. Myer, Jr. We live at 1741 Winfield Way,
Charlestorn, South Caroling 29414.

I knew Scott and Melissa Cleary as & couple for approximetely 4-5 years before Scott’s
death. My husband and I socialized with them often on Tuesday mights at the Charleston Sports Pub,
‘West Ashley location. This was a tradition that was started by my husband and Scott and continued
after he and Melissa were together.

They also atténded our family gatherings such as Thanksgiving and other family occasions.

I always heard them refer to themselves as “Scott and Melissa Cleary.” Especizlly after
Scolt’s illness, it was amazing what Melissa did for him. She handled all of his doctor’s
appointments, paying bilis and taking care of his personal needs.

Scoit and Melissa acted and wers received in thelr circle of fiends as a married couple and
referred to themselves as such and certainly enjoved the reputation within our circle as a husband and
wife.

Ths 3 dayof M BY 2018,

/ﬂw/{ Yoy -
Carol Myer V
SWORN to 2and subscribed before me

this 9 dayof Mmﬂtc , 2019.
’é”’“ %#f; LAUREN VAUGHAN

Printed Name: _Loiecen V?d“f}"&"t Notary Public - State of South Carolina
Notary Public for South Carolina My Commission Expires March 10, 2027
My Commission Expires: Maezh, 10,301
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STATE OF SOUTH CARCLINA J

J AFFIDAVIT OF PEGGY HARRIS
COUNTY OF CHARLESTON }

Personally appeared before me, PEGGY HARRIS, who, being duly sworn, deposes and
says as follows:

My name is Peggy Harris. I reside at 1707 Restoration Court, Charleston, SC 29414,

I knew Scott & Melissa Cleary as a couple for approximaiely 5 years before Scott’s
death. They were often with my sister and brother-in-law, Bob & Carol Myer, through whom [
met the Clearys. 1 often went ouf socially with Scott & Melissa and Bob & Carol. Scott &
Melissa were often invited to our family dinners such as Thanksgiving and other occasions.

Melissa was always referred to and introduced to me as Melissa Cleary. They had a
reputation in our social circle as husband and wife. They were accepted as a married couple. This

was also true in our mutual circle of fiends who often met at the Charleston Sports Pub.

This 4 %4 dayof  /a. _2019.
{

Oy
' 44 2z //JM%Q
Peggy Harrié' ] V /

SWORN to and subscribed before me
this__{y dayof _seay ,2019.

M)_;Z//f/‘—y
Printed Name: Megan Mitchum
Notary Public for South Carolina
My Commission Expires: 5/2 2—/ 2o/ 7

;
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STATE OF SOUTH CAROLINA }
J AFFIDAVIT OF 14N MCCLURE
COUNTY OF CHARLESTON J ‘

Personally appeared before me, AN MCCLURE, who, being duly sworn, deposes and says as
follows:
My name is Jan McClure. I live at 1238 Aruba Circle, Charleston, South Carolina 29412.

I work as a bartender at the Charleston Sports Pub located at 792 Folly Road, Charleston,

South Carolina 29412.
| I met Scott and Melissa Cleary in approximately July of 2018. The James Island location of
the Charleston Sports Pub opened in June of 2018 and the Cleary’s became regular customers. They
usually came in at least once a week often on Wednesday which is Bingo night. Scott and Melissa
were infroduced to me as husband and wife by a former co-worker. I knew them both 2s Cleary as
did the other employees and regular customers. In short, I always considered them husband and wife
because of the way I was introduced and they referred to each other and they enjoyed the reputation
s husband and wife within my circle of acquaintances.
They were listed Scott and Melissa Cleary in the Charleston Sports Pub’s “loyalty system”

and Melissa was continued in our records as “Melissa Cleary” afier Scott passed away.

This 15 . dayof igd g0
¥

Tan MeClure

STORN to and subscribed before me
thisis  day of _la~ b6 ,2019.
’ i

/E/WM ' 5
Printed Name:___ "] y-&Dv (X2l

Notary Public for South Carolina
My Commission Bxpires: 9.1 7=

B
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STATE CF SOUTH CARQOLINA } IN THE PROBATE COURT
} NINTE JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE #: 2019-CP-10-3006
)
MELISSA COMBS A/K/A MELISSA CLEARY, )
)
Plaintiff, )
) PLAINTIFF'S MOTION TO
V. ) ALTER OR AMEND
)
CARIIE ELVIN CLEARY, INDIVIDUALLY )
& AS PERSONAL REPRESENTATIVE OF THE )
ESTATE OF SCOTT B. CLEARY & )
DITECH FINANCIAL, LLC, )
)
Defendants. 3
)

TO THE DEFENDANT ABOVE NAMED:

PLEASE TAKE NOTICE that the Plaintiff intends to move before the Honorable Court at
a date and time to be set by the Court to alter or amend the Order of the Honorable Bentley D.
Price filed January 30, 2020, dismissing the within action and remanding the same to the Probate
Court.

The grounds for this motion are that, it is respectfully submitted that the Court
misapprehended or overlooked the proper application of S.C. Code Section 62-1-302(c) and (d)
which provide in pertinent part as follows:

(c) The probate court has jurisdiction to hear and determine issues
relating to paternity, common-law marriage, and interpretation of
marital agreements in connection with estate, trust, guardianship,
and conservatorship actions pending before it, concurrent with that

of the family court pursuant to Section 63-3-530.

(d) Notwithstanding the exclusive jurisdiction of the probate court

over the foregoing matters, any action or proceeding filed in the
probate court and relating the following subject matters, on motion

of a party, or by the court on its own motion, made not later than
ten days following the date on which all responsive pleadings must

Page 1 0f2
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be filed, must be removed to the circuit court and in these cases the
circuit court shall proceed upon the matter de no vo:

(3} actions to try title conceming property in which the estate of a
decedent or protected person asserts an interest;

{5) actions in which a party has a right to trial by jury and which
mvolve an amount in controversy of at least five thousand dollars
in value;
Plaintiff moved to dismiss on the ground that the circuit court lacked jurisdiction,

however when subsections (¢} and (d) are read together, actions to try title to property, such as

this one, are removable as a matter of right. Further, an action for common law marriage is an

action at law to which a party has a right to trial by jury. Richland Memorial Hospital v. English,
295 8.C. 511, 513, 369 S.E. 2™ 395, 396 (Ct. App. 1988).

In this case, the motion for removal was properly filed on June 5, 2019, and granted by
the Probate Court on June 10, 2019.

It is respectfully submitted that the Court of Common Pleas properly acquired subject
matter jurisdiction upon removal of this action from the Probate Court, such that the Defendant’s

motion should have been denied.

Respectfully submitted,

SiKerry W, Koorn

EERRY W. KOON

147 Wappoo Creek Drive, Ste. 203
Charleston, SC 29412

(843) 795-7000

ATTORNEY FOR PLAINTIFF

Charleston, South Carolina
February 7, 2026

Page 2 of 2
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STATE CF SCUTH CARQLINA )
) Court of Common Pleas
COUNTY OF CHARLESTON ) Case No. 2019-CP-10-300%6
)
)
MELISSA COMBS, )
)
Plaintifsf, )
)
va. y  Transcript c¢f Record
)
CARLIE ELVIN CLEARY, )
)
Defendant. ) DATE: January 9, 2020
)

BEFORE:

THE HONORABLE BENTLEY PRICE

APPEARANLCE:

EERRY W. EKOON
Attorney for the Plaintiff

GOHN JOSEPH DQEPDS, III
Attorney for the Defendant

Original transcript ordered by:
Kerry W. Koon

Stenographically recorded and transcribed by:

Karen V. Andersen

Registered Merit Reporter
Certified Rezltime Reporter
Certified Shorthand Reporter
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THE COURT: This is defense's motion to dismiss.

MR, DODDS: That's correct, Your Honor.

Thank you, Ycur Honor. May it please the Court.
John Dodds, on behalf of the defendant, Carlie Elwvin
Cleary, individually and as personal representative of
the Estate of Scott V. Cleary.

Your Honor, this is a mcotion to dismliss pursuant
to South Carolina Rule of Civil Procedure 12 (b) {1) for
lack of subJject-matiter jurisdiction.

Scott Cleary died, ¥ou£ Honor, on November 22,
2018, while a resident of Charleston County, Scuth
Carclina. His father, the defendant, Carlie Elvin
Cleary, was appoinfed PR January 8th, 2019, by Charleston
County Probate Court. I nsglected to say, Your Honor,
Scott Cleary died intestate in November of 2018.

His father petitioned the court to be appointed
as personal representative. He was appointed by
Charleston County Probate Court on January 8th, 2019.

The plaintiff, Your Honor, asserts that she is
the common-law wife of ths decedent, which is the basis
of her claim before this Court. She initiated an action,
Your Honor, in probate court April the 4th, 2018, asking
the court to declare her the decedent's common law
spouse, tc declare her the sole owner of the decedent's

real estate, and to set aside a deed of distributicn into
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the defendant father, Mr. Cleary, and to remove the
father as a personal representative.

Procbate court -—- excuse me. Then the plaintiff
filed a moticn in probate court to remove the case to
circuit court. Prckate court -- that was filed May the
9th, 2019. Prcbate court removed it May 13, 2019.

I'm asking the Court to dismiss the case that
had been removed to this court and toc remand it back to
probate court on the grounds that This court dcoesn’t have
any Jjurisdiction.

So, Judge, initially, we are goling to look at
Ariticle XTI of the South Carelina Constitution regarding
the judicial department. And, essentially, it says that
the circuit court shall be az general trial court with
original jurisdiction in civil and criminal cases, except
those cases in which exclusive jurisdiction has been
given to inferior courts.

So what I've given to Your Heonor is a copy of
what I believe tTo be the contreolling statute, Your Honer,
which is 62-1-302, subject-matter Jjurisdiction of probate
court, concurrent jurisdiction with regard to the family
court.

And Section (&) says, the probate court has

exclusive original jurisdiction over all subject matter.

And then Item (1), Estates of deacedents, including the
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contest of wills, construction of wills, determination of
property in which the estate of a decedent or a protected
perscon has an interest, and determination of heirs and
successors of decedents, et cetera, and it goes con, to be
fair, except that the ¢lrcuilt court also has Jurisdiction
to determine helrs and successors ag necessary to resolve
matiters, including partition, guliet title, and other
acticns pending in the circuit court.

This isn't a partiticn action, Judge. ItT's not
a gquiet title. And there was no other matter pending in
circuit court.

Then you've got te lock to, Judge, Section (c)
on thé next page. And it says, the prcbate court has
jurisdiction to hear and determine issues relating to
paternity, common-law marriage, and it goes on,
interpretation of marital agreements, and then it says,
concurrent with that of the family court, pursuant to
this secticn.

Of course, that is a situation where both of the
alleged common-law spouses are alive and well.

But Section ({(c) says., probate court has
jurisdiction to hear and determine the issues relating to
common—law marriage.

And, again to be falir, it goes on, Judge, and it

says that the probate court must remove to the clrcuit

S
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court in certalin types of cases. A&And then it defines
what those cases are.

The plaintiff has asserted that the basis of the
removal to this court i1s actions to try title concerning
property in which the estate of the decedent or protected
person asserts an interest.

The issus in the case, Judge, 1s whether or not
the plaintiff is the common-law spouse of the decedent.
If she is, she's the sole intestate heir of the decedent
and would inherit all of the decedent's property. And
that's the issue.

So I've given you a couple of cases, Judge,
talking about subject-mattsr jurisdiction. It could be
raised at any time. Can't be created. The prcbate court
is & creature of statute. Its jurisdiction is defined by
the statute.

Interestingly, I found a case, Judge, Court of
Appeals from 1987, Judge Hughston affirmed the order of
the probate court, finding that a claimant was not the
common—-law husband of the decedent. So I think that
lends credence to the fact that the original issue of
whether or not a party was a common-law sSpouse wWas

originally tried in probate court. And then when they
got an adverse ruling, they appealed it te the court of

common pleas.
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So what I'm asking the Court to do is to dismiss
the matter which was removed to this court on the grounds
of lack of subject-matter jurisdiction, and to remand the
matter back to the prcbate court.

TEE CCURT: All right.

Yes, sir.

MR. KOON: Thank you, Your Honocr. I think the
key phrase in the statute that we'wve been talking about
and was cited in the motion, subsection (d), which
begins, notwithstanding the exclusive jurisdiction of the
probate court over the foregeing matter -- and one of the
foregoing matters is the issue of commeon-law marriage.
And it goes on, ¢f course, to say that removal would be
mandatory in one of several types of cases, one of which
being issues to try title, cases to try title concerning
property in which the estate of a2 decedent claimed an
interest.

And, of course, our causes of action are to set
aside deeds and to acquire title. 3Zo I don't think
there's any question that we fit under Subsection (d} (3}.
And Subsection (d) and its precatory language says, That
notwithstanding any of the above, which is what Mr. Dodds

is relving on to say that this Court doesn't have
jJurisdiction, notwiﬁhstanding the exclusive Jjurisdiction

of The prokate court cver the foregolng matters,
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determination of common-law marriage, probate court must
removed if it's an action to try title.

So the removal, I would suggest, Your Honor, was
perfectly within the statute. This Court does have
Jjurisdiction.

And another issue I thought I might be met with
the argument today that improperly filed the case in the
probate court because the deeds of distribution had
already been signed. But, of course, I did sue Mr.
Cleary, the grantee, individually. And, vou kncw, who
else has jurisdiction to decide whether these deeds were
proper or not, but this court?

So I think the motion should be denied. I think
the statute is clear that the probate court acted
appropriately and this court does have Jjurisdiction
because of the first phrase in paragraph (d).

THE COURT: All right.

MR. DODDS: Very briefly, Ycur Honcr. If you
lock to item (d), Your Honor, it basically says that the
probate court has sxclusive jurisdiction of the items set
forth above, which are (a) throuch (¢). And then it Joes
on to say, however, with regard to specific items as set

forth in (d) (1) through (8), it could be removed to
circuit court. Ckay?

But this lady doesn't get to assert a claim for

57




12

13

14

13

16

17

18

18

20

21

22

23

25

title unless the probate court first determines that she
is the commeon-law spouse of tThe decedent. Bscause this
issue about tryving & title, the only basis, legal basis
that she would have to assert a claim toc any of the
decedent’'s real estate would be that she has been
adjudicated the common-law wife of the decedent. And if
that's the case, then she could take -- you know, then
the case, essentially, wraps up, because she's the sole
heir.

So she doesn't get to really (d), Your Honor,
until the probate court first determines that she's the
commorn—law spouse of the decedent.

Thank vou, Judge.

THE COURT: What month did Justice Hearn dispel
a common-law marrizge?

MR. KOON: July of this year, Your Honor.

THE COURT: So twe months after this?

MR, KOON: Yes. And, of course, the case says
that pre-existing common-law marriages are not affected.
So we are alleging it pre-existed.

TEE COURT: Got it.

MR. DODDS: It's a Charleston County case.

THE COQOURT: I know. She came and talked to us
about it at the last judicial conference. They gave us

their insight into why theyv decided te abolish it and all
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did it.

Mr. Koon, let ms ask you a guestion. We've been
friends a long time, sc¢ I know vou will tell me the
truth. What is the benefit to removing to the circuit
court? It happens a2 lot, which is crazy. I don’'t know
anvthing about probate work. So it's always -~ that's, I
guess, my --

MR. KOON: Your Henor, I think the probate
practice is not as regular. It's not as routine. It's
not as predictable as the circuit court practice. Many
lawyers, including myself, are more comfortakle in the
circuit court arena, because the rules are, you know,
established, not only the rules, but the practice is
established.

You know, the prcobate court sets a hearing and
sends out a notice. And, vou know, that's about it.

THE CQURT: Just out of sheer comfort, you would
rather be in circuit court?

MR. KOON: Certainly. But, again, going back
to —-- that establishes my preference. But it doesn't
establish any legal matters. The key to that is the woxd
notwithstanding in Section (4d).

THE COURT: Ckay. Mr. Dodds?

MR. DODDS: I think if vou lock at subsection
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(c), it's saying, although the probate court has
Jurisdiction to hear the matters in (a) through (c), it
can be remcved. In fact, uses the word "must be removed”
on the items in (d).

What I'm sayving, Judge, is that the items in (d)
don't apply. And solthat pushes us back to probate court
having exclusive Jjurisdiction in the case of a dead
perscn to decide a common-law marriage.

THE COURT: All right. Anything further?

MER. DODDE: No, sir.

TEE COURT: All right. You will haveé my answer
at the end of the day.

(Whereupon, the proceedings are adjourned.)

GO
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CERTIFICATE OF REPORTER

I, Karen V. Andersen, Registered Merit Reporter,
Certified Realtime Reporter for the State of South
Caroclina at Large, do hereby certify that the foregoing
transcript is & true, accurate and complete Transcript of
Record of the proceedings.

I further certify that I am neither related to
nor counsél for any party tc the cause pending or

interested in the evants thereof.
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Karey V. Andersen
Regéstebed. Merit Feporter
Certified Resaitims Regorber
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STATE OF SOUTH CAROLINA

Court of Common Pleas

COUNTY OF CHARLESTON Case No. 201%-CP-10-3006

MELISSA COMBS a/k/a MELISSA CLEARY,

Plaintiff, Transcript of Record
vs.

CARLIE ELVIN CLEARY, individually

and as perscnal representative

of the Estate of Scott B. Cleary

and DITECH FINANCIAL, LLC,

Date: March 3, 2020

Defendant S,

BEFORE:

THE HONORABLE BENTLEY PRICE

APPEARRANDCEZ:

KERRY W. KOON
Attorney for the Plaintiff (

JOHWN JOSEPH DODDS, IIZ
Attorney for the Defendant

ORIGINAL TRANSCRIPT ORDERED BY:
Law Office of Kerry W. Koon

Stenographically recorded and transcribed by:

Karen V. Andersen

Registered Merit Reporter
Certified Rezltime Reporter
Certified Sherthand Reporter
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THE CQURT: This is vour motion to reconsider,
correct?

MR. KOCN: It is.

THE COURT: What was the one that was --

MR. KOON: This was the spouse.

THE CQURT: Oh, got you. This was referring back to
the master or probate court?

MR. EQON: Probate court. And, quite frankly, when
we argued the case, I was a liﬁ%i;w;;sure as to what the
grounds for the mction were. 2and I filed an elaborate
response that probably didn't meet the grounds that John was
going to argue. But I didn't glean that from the motion
itself. And I think that Your Honor's determination hinged
on the interprstation ¢f the probate court jurisdicticnal
statute, Section 62-1-302, which in Section C, mentions that
the probate court has exclusive jurisdictiocon cf cextain
matters, including matters to determine commeon law marriages.
That's Subsection (c¢) with the jurisdiction concurrently with
the family court.

But then Subsection (d) comes along behind it and
savs, even in matters of exclusive jurisdiction of the
probate court - and it describes those matters as the
foregoing matters - that the case would be removed from the

circuit court if, and there are five cr six different —— I

guess five different circumstances in which it would be
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removed to the circuit court, one of which is if it ccncerns
the title of the real property in which the estate claims an
interest, which this case does.

And another one - and I will be honest, Your Honor,
I did not raise this in our prior argument - but in matters
in which thg parties have the right to a jury trial. And in
commen law spouse claims, yvou do have the right to a Jjury
trial, Memorial v. English.

So, respectfully, I'm asking Your Honor to
reconsider your decision to remand the case to the probate
court and leave it in circuit court. At the time we argued
it, you asked why I wantad to be in circuit court. Well, you
got mandatory medliation. You get more complete discovery.
You don't get rushed to trial. Though I guess we can do
scheduling orders in prcbate court as well.

So I think the parties, and my finding in
particular, the Plaintiff, has an interest in being in the
circuit court. And sc, respectfully, we would ask for Your
Honor to reconsider your ruling theat the circuit court does
not have jurisdiction based upon Subsection (c¢) and (d) of
the statute.

THE COURT: Let me ask you this, Mr. Roon. Parden
my ignorance, but I remember specifically asking you why you

wanted to move to circuit court. And vou said exactly that,

because this is where I'm more familiar.
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MR. XOON: That is certainly true.

THE COURT: Meaning you have all those abilities to
enter into discovery and right to a jury trial, mandatory
mediation, all the things that vou are very familiar with.
But the question then begs, why would you not want te do
that?

MR. DODDS: Because i1t doesn't belong there.

THE COURT: I understand that. But that's not the
gquestion. I'm saying whether it belongs in circuit court or
not, why would you not want to participate —-

MR. DODDS: It's all about delay. His client is
occupying the residence of the decedent. And so delay works
in her favor because ny client is paying the mortgage payment
on the property. 2And our efforts tc evict her from that
property is essentlally held in abevance pending the
determination of the issue as to whether she's the common law
spouse of the decedent. So that's what this is all zbout.
She's staying in a house on James Island for fres.

THE COURT: OQkay.

MR. DODDS: And we agreed —- and I wish I wouldn't
have, frankly. We agreed to allow her to turn on the
electricity in our name, you know, thinking that this matter
would be resolved in magistrate's court on James Island where

we had filed an ejection action within a couple of months.

And that was -- you know, we are prokakly working on eight or
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nine or ten months ago. Sco that's what this is all about, is

delay.

And, you know, all the things that Mr. Koon would
like to have with respect to discovery -- he's done none, by
the way —- a scheduling order, vou know, those can be done in

probate court. And I respect Mr. Koon for telling you,
Judge, that he didn't argue this issue about triable by jury
and that sort of thing, because he didn't. And the rules
under Rule 4% -- excuse me, 59, prevent him from arguing on
the first occasion a new matter which was not raised in his
previous argument.

And in terms of putting him on notice, Judge, T
referenced the statute, which is the jurisdicticnal statute
for probate court and also the circumstances under which it
can be sent over to circuit court, and that's 62-1-302. And
that's pretty clear.

So what we kind cof start with, Judge, in this
62-1-302, starts off (a) (1}, that the probate court has
exclusive original jurisdiction over all subject matter
related to da, da, da, da, determination of heirs. That's
what this case is about.

Mr. Koon's client has alleged that she's the common
law spouse of the decedent who died intestate, Your Honor.

And if she can prove that she's the common law spouse of the

decedent, then she is the sole heir pursuant to the laws of
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intestacy.

What he's trying to do, Your Honor, is to have the
matter heard. And let me mention just one other, and that's
(c), Your Honor, and it talks about the probate court has
Jurisdiction concurrent with the family court to hear and
determine issues relating to “common-law marriage". So not
circuit court, but family ccurt.

And, Judge, the probate court deals with the issue
of common-law marriage on a regular basis, determining
whether or not an alleged common law spouse is an heir
pursuant to the laws c¢f intestacy.

Sc what he argued at the last hearing, Judge, and
what he raised in_his memeorandum was that this was somehow
some sort of an action to try title or partition or something
like that. And the significance cof that, Judge, is that
{a) (1) talkxs avout the probate court has exclusive original
Jurisdiction, determination of heirs. And then it goes on
and says, except that the circuit court also has jurisdiction
to determine heirs and sugcessors as necessary Lo resolve
real estate matters, including partition, guiet title and
other actions pending in circult court.

2nd that happens all the time, Judge, on suits to
declare title, tax deeds and stuff like that. Circuilt courts

make determinations that so-and-sc died intestate back in

1501 and these were his heirs, for the purpose of
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facilitating a sult to declare title action and ultimately
the disposition of the real property. That's not what is at
issue in this case.

What's at issue is whether or not Mr. Kecon's client
iz the common law spouse of the decedent. And if she is,
then the case is essentially over from the perspective of
what happens to the decedent's assets, because per the laws
of intestacy, everything would go to her. He died without
any children. He had a fatheggnréﬁé-that's it.

THE COURT: All right.

MR. KOON: Respectfully, Your Honor, of course,

Al

couple of things to respond. Our second cause of action is
to gquiet title to two pisces of real property located in
Charleston County. 8o I think that alone triggers the
Jurigdictional ability of this court to hear the cass under
Subsection (d).

And this is not a matter of delay by no means. And
if the Defendant has an issue with the fact that the
magistrate’s court case cannct go forward, that's a clearx
matter of lack of jurisdiction on the magistrate’s court's
part, because there is a statute, of course, that ejection

proceedings cannot be maintained if there’'s an action in a

higher court that determines -- to determine the title of
real property, which this cne does. S0 that would -- that’'s
just a nonissue. That's what the law is.
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And I learned that the way I learned most of things,
somebody pulled it on me. But it's there. And the
magistrates all recognize it, of course.

Thank vyou, Your Honor.

MR. DCODDS: Very briefly, Judge, I den't think that
you can assert a cause of action in a complaint.in an effort
to confer Jjurisdiction of the Court. The Court is golng to
have to look at what the issue is. The issue 1s - and I
don't believe he can dispute this - is whether or not this
woman is a common law spouse of the decedent.

THE COURT: Whe is your client, Carlie Elvin Cleary?

MR. DODDS: He's the personal representative, Your
Honozr.

THE COURT: OFf the estate?

MR. DODDS: Yes, Your Honor.

THE COURT: Which has no other beneficiaries
whatsoever, correct?

MR. DODDS: That's correct. So he would be the sole
beneficiary.

TEE COURT: The father?

MR. DODDS: Right, unless she prevails on her
theory. Yes, sir.

MR. KOON: Mr. Cleary did pass away Just a couple

days age, I understand.

MR. DODDS: He did.

i
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THE COURT: A1l right. Let's have a law lesson fozr
our student law clerk who is hers. What would happen to the

estate now?

MR. DODDS: It would pass pursuant to his last will
and testament, Your Honor. The deed cf distribution to the
real estate has already been issued in the name of Mr. Cleary
as the sole beneficiary of the decedant.

THE COURT: So he has a will giving it to somebody
else. It would go to somebody else?

MR. DODDS: That's true. It was passed -— if she
does not prevail, then nothing is upset with respect to
what's happened. 2And it would pass pursuant to his last will
and testament. Yes.

THE COURT: All right. Anything else, Mr. Koon?

MR. KOON: No, Your Honor. Thank you.

THE COURT: Always happy tc help. Anything further?

MR. DODDS: No, Your Honor. Thank vou.

THE COURT: You will have my decision by the end of
the day.

(Whereupon, proceedings are adjourned.)
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