NEXSEN[PRUET

Jim Rourke, J.D., LL.M (Tax)
Member

February 23, 2021 RE@E

- ~ FEB 28 200
The Honorable Jenny Abbott Kitchings :
Clerk of Court SC Court of Appea‘s '
South Carolina Court of Appeals '
P.O. Box 11629
Columbia, SC 29211

RE: Lowe’s Home Centers, LLC vs. South C_aroliﬁa Department of
’ Revenue
Appellate Case No. 2021-000031

Dear Ms. Kitchings:

Last week, the Court returned the enclosed authorities on the belief they were
Charleston mistakenly included with the Designation of Matter. However, the authorities were
included as attachments to Appellant’s Initial Brief. The authorities are difficult to

chariotte find, so were included for the Court’s benefit as part of the Initial Brief.

Columbia

Greensboro .Eor the convenience (?f t_h<.3 .Cquq, Appellant is resubmitting the following
authorities as a supplement to its initial filing:
Greenville
Hilton Head ' (1)  In the Matter of the Sales Tax and Use Tax Protest of Lowe’s Home
Myrtle Beach ’ Ctrs., LLC a/k/a Lowe’s Home Ctrs., Inc., Okla. Tax Comm’n Order,

Case No. P-09-195-H (Feb. 26, 2015), aff’g In the Matter of the Sales

Raleigh Tax and Use Tax Protest of Lowe’s Home Citrs., LLC a/k/a Lowe’s
Home Ctrs., Inc., A.L.J. Findings, Conclusions and Recommendations,
Case No. P-09-195-H (July 7,2014)

2) SCDOR Private Letter Ruling 07-4 (July 13, 2007)

1230 Main Street T 803.540.2030
Suite 700 (29201) F 803.727.1475
PO.BOX 2426 E JRourke@nexsenpruet.com
Columbia, SC 29202 Nexsen Pruet, LLC
www.nexsenpruet.com  Attormeys and Counselors at Law
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Please do not hesitate to contact our office should you have any questions.

Very truly yours,

Jim Rourke
JR/mw

Enclosure

cc: Nicole M. Wooten, Esq.
William A. Condon, Jr., Esq.
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On March 22, 2010, the parties filed a Joint Request to Suspend Scheduling Otder in
order to address and resolve discovery issues and potential resolution of issues in this matter. On
March 23, 2010, the ALJ issiied an Oider Granting Joint Request to Suspend Scheduling Order,
with a revised proposed schedule to submit on or before May 6, 2010.

The ALJ omits the Procedural History from April 28, 2010 to June 19; 2011.- On Juue
20, 2011, Mr. Kutik filed an Entry of Appearance as-Co-Counsel for the Protestant.”

The ALJ omits the Procedural History from August 12, 2011 to November 16, 2011. On
November 17, 2011, the parties filed a Joint Status Report requesting the issues in this matter be
bifurcated,? as more fully set forth therein, |

On November 22, 2011, the ALJ issued an Order Bifurcating Proceedings as
follows, to-wit:

Issue No. One

tax returns dunng the period of Noveniber 12, 2004 lhrough October 31,
2007 for purchases made on pnvate labél credit cards (“PLCC”) when the
PLCC accounts were writtén off as worthléss arid déducted on LHC’s federal
corporate income tax returns, will be submittéd on stipulations and briefs in.
accordance with the Amended Scheduling Order dited September 28, 2011.

Issue Neo. Two
Whether and to what extent Protestant is acting as a “contractor” under
Oklahoma law when it contracts to affix tangible personal propeity to real
property owned by its customers, is hereby bifurcated from Issué No: 1. On

or before February 17, 2012, a status report regarding lssue No, 2 is to be
submitted to the undersigned.’

On February 17, 2012, the parties filed a Joint Statps Report on Issue No. Two advising

that this matter-could not be resolved and the parties requested to file a proposed scheduﬁng

7 Mr, Kutik is admitted to practice in the State of Oklahoma. See Entry of Appearance filed herein.

% The pariics filed the Joint Status Report pursuant to a Teleconference with the ALJ on November 15,
2011, .

° On, November 29, 2012, the ALJ issued an Amended Scheduling Order on Issue No. Two, as: more fully
set forth therein.
Isstie Two 3 P-09-195-H
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order in thirty (30) days. On February 28, 2012, the ALJ advised the partics to submit a joint
proposed scheduling order on or before March 19, 2012,

On March 151 2012, the parties filed a Joint Proposed Scheduling Order. On March 20,
2012, the ALJ issued the Scheduling Order setling this matter for hearing on October 9 & 10,
2012, at 9:30 a.n., with position letters and/or memorandum briefs due on or before September
28,2012.

On August 15, 2012, the parties filed a Requeést to Modify Scheduling Order on Issue No.
Two. On August 17, 2012, the ALJ issued an Amended Scheduling Order to submit this matter
on stipulations, bricfs,‘and the ALJ to hear Oral Argument on h;larch 5,2013, at 9:30 a.m.

On November 28, 2012, the parties filed a Joint Motion to Amend Scheduling Order
(Issue No. Two) as more fully set forth therein. On November 29; 2012, the ALJ issued an
Amended Scheduling Order (Issue No. wa)_ with the ALJ to hear Oral Argument on May 6,
2013, at 9:30 a.m.

On March 15, 2013, the patties filed a Joint Motion to, Suspend Amended Scheduling
Order (Issue No. Two) until the record closed on Issue' No. One and submitted for decision. On
March 19, 2013, the ALJ issued the Order (Issue No. Two) striking the November 29th
Scﬁhe’duling Ordér. Thé ALJ directed the parties to file a proposed scheduling order on Issue No.
Two, within fifteen (15) days afier the record closed and the case submitted for decision on Issue
No. Orné.

On July 2, 2013, the parties filed a Joint Proposed Scheduling Order, as more fully set
forth therein.'® On July 3, 2013, the ALJ issued the Scheduling Order on Issiie No. Two with a
hearing set for November 18-19, 2013, at 9:30 a.m., with position letters and/or memoranduim

briefs due on or before November 12; 2013

9 On June 18, 2013, the ALJ closed the record and Issue No. Oiie subinitted for décision.
Issue Two 4 ) P-09-195-H
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On August 6, 2013, Ms. Burdg filed an Entry of Appearance as Co:Counsel of record for
the Division.

On September 30, 2013, the Division filed a Request for Extension of Time to File
Pretrial Motions and Responses. Counsel for the Protestant did not have any objection to the
request. On September 30, 2013, the ALJ issued an Order Granting Request for Extension of
Time on Issue No. Two extending the deadlines for filing Pretrial Motions aiid Responses to
October 4, 2013 and October 21, 2013, respectively.

On October 7, 2013, the Protestant filed a Motion for Summary [Disposition] and
Meémorandum aof Lenw (“MSD”),!! with Eshibits 1 through 3, attached thereto. On October 8,
2013, the parties filed the Stipulated Facts and Issue (Issue No. Two). On October 8, 2013, the
AL) difeéted the Division to file its résponse to the Protestant’s MSD on or before October 21,
2013. On October 21, 2013, the Division filed its Response to Protestant’s Motion for Sunmary
Disposition and Memorandum of Law in Support of its Motion for Sunimay Disposition
(“Response”) to the Protestant’s MSD.

On November 1, 2013, the ALJ confirmed the teleconference held on October 31, 2013,
as follows, to-wit:

The undersigned has summarized the matters discussed during the Telecouference, as follows, to-wit:

Issué One (1): Pursiant to OTC Order No. 2013-10-17-03 (October 17, 2013), and
Stipulation No. 34, the verification of the Bad Debt Deductions (dollar amount) is
remandéd back to the parties to detenniné a reasoiiable sampling method. The
parties are to file a'status report on or beforeé January 29, 2014,

Tssue Two (2)

» Division’s Counsel is to provide contact information for the cities of Tulsa and
Oklahoma Clty, if they wish to attend any hearing and/or Oral Argument on
Issue Two (2). The Clerk will send out notice t6 the respéctive municipalities.

¢ Protestant’s Counsel is.to determine the dollar amounts for Type | and Type 2
Installations, and file a status report, prior to hearing,

. Dmsmn s Counsel is to émail thé electronic copies of Stipulated Exhibits 6, 7,

i See OKLA ADMIN CODE§ 710:1-5-38.1 (July 11, 2013).

2 The ALJ held th teléconferénce at his request.

Issue Two 5 ' P-09-195-1
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fencing, water heaters, water softeners, toilets, vanities, faucets and sinks, lights and ceiling fans,
and kitchen countertops and cabinets at LHC’s customers’ locations.

3. LHC operates retail store locations in Oklahoma, each employing dozens of
individuals.

Procedural Facts

4, Division, formerly the Audit Division, coniducted a sales and use tax aiidit:6of LHC for
the Assessment Period,

5. LHC executed Statute of Limitation Waiver Agreements on or about December 12,
2007 and July 29, 2008 extending the time to assess until Decémber 31, 2008 and December 31,
2009, respectively. True and correct copies of the Statute of Limitation Waiver Agreements are
attached hereto as Exhibit 1.

6. Division, by letters dated May 7, 2009, proposed to assess LHC and, as officers and
individuals, Larry D. Stone; President; and David R. Green, Vice President, sales tax, penalty
and intefest accrued through June 30, 2009 in the amount of $6,899,999.63. Trué and correct
copies of the proposed assessment[s] are attached hereto as Exhibit 2.

7. LHC requested, and was granted, an extension of time 1o respond to Division’s
letter[s] of assessment until October 4, 2009.. A true and correct copy of LHC’s request for
extension and Division’s letter granting LHC’s extension request is attached hereto as Exhibit 3.

8. LHC’s timely piotest to the agséssments was dated October 1, 2009 and received by
Division on October 2, 2009. A true and correct copy of LHC’s protest is attached hereto as
Exhibit 4.

9. Based on, documentation submitted by LHC subseqix_ent to filing its protest, Division
révised its audit woxkpapels With respect to “Issue No. 2,” LHC and Division agree the: amotint
of sales tax at issue, exclusive of penalty and interest, is $1,343,371.27. A true and correct copy

of the revised audit workpap‘ers related to “Issue No. 2" is attached hereto as Exhibit §.

Issue Two P-09-195-H
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Selection of Items By the Customer

10. All of the installation contracts (“Installation Contracts™) included in Issue No. 2
involve a customer’s selection of a product which was either in inventory at an LHC store or was
specially ordered by an LHC store for the customer.

11. Trueé and correct copies of photographs taken at an LHC store location in ‘Norman,
leahgx;xa are attached as hereto as Exhibit 6.

The Installation Contracts

12. LHC regularly enters into written Installation. Contracts with customers in Oklahoma.
True, correct and representative copies of Installation Contracts used during the Assessment
Period are attached heréto as Exhibit 7.

‘13, A true, correct and representative copy of the terms and conditions which appeared on
Installation Contracts 'du'rihé the Assessmeint Period is attached hereto as Exhibit 8.

14. A true, correct and representative copy of LHC’s installed sales policy in effect from
the beginning of the Assessment Period through April 3, 2005 is attached herefo as Exhibit 9.

15. A true, cotfect and fepresentative copy of LHC’s iiistalled sales policy in effect from
April 4, 2005 through July 1, 2007 is attached hereto as Exhibit 10.

16. A true, coirect and representative copy of LHC’s installed sales policy in effect from
July 2, 2007 through the end of the Assessment Period is attached hereto as Exhibit 11.

The Installation Transsction

17. Some of LHC’s Inistallation Contracts require a “Detail Fee,” sometimes referred to
as an “in-liome measurement fee,” which includes among other things measuring and evaluating
the space, determining how muich installation materials will likely be necessary, and. estimating
how. much time will be required for the installation. If required, LHC charges and collects from
the customer a Detail Fee inimediately and assigns an Installer to visit the custonier location.

Tssue Two 1 P-09-195-H:
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transactions occurring in Oklahoma during the Assessment Period; (ii) the issue of whether Type
2 Installations™ are Subject to sale tax is not before the Administrative Law Judge in this case;
and (i) there is no need for a hearing or adjudication -of any issues relating to Type 2
Installations:.

2. Customer »Receipt;s: Attached as Exhibit A are true and correct copiés of sales
reccipts relating to Type 1 installation transactions given by LHC to customers in Oklahoma.
Altliough the feceipts were generated after the Audit Period in this case, their appearanice is
generally representative of the types of receipts provided to Installed Sales Contract customers
during the Audit Period. The receipts typically itemized the materials and labor. LHC typically
does not retain hard copies of thé customer receipts on lili'stal!élioﬁ transactions,

3. LHC Documentation: Attached as Exhibit B is a true and correct copy of a LHC’s
store’s eléctronic receipt information retained for a limited period of timie by the store. Although
the document contained in Exhibit B was generated after the Audit Pg;:iod in this case, the
document is representative of documents generated during the Audit Period.

4. LHC Contract with Installer: Attached as Exhibit C is a true and correct copy of a

contract between LHC and an installer used in Oklahoma during the Audit Period. Its terms are

typical of Installer Contracts used by LHC during the Audit Period.

B See MSD at 20. “Foi Type 2 Installations, either a manufacturer delivers the product to be instalied
directly to an Instailer or the Installer alréady has the materials in his inventory. ...For Type 2 Installations, since
LHC ggins neither tifle 10 nor possession of the materials, the materials cost are not itemized in the Instaliation
Contract.” See also Exhibit 2 to #SD. “For some sales, LHC does not own the products and materials to be-
installed (“Type 2 Installations™), such as solid-surface granite countertops and certain brands of garage doors (e.g.,
Amarr and Wayne Dalton). For Type 2 Installations, eitier a manufacturer delivers the product to be installed’
directly to an Installer of the Installer already has the materials in bis inventory. For Type 2 Installations, since LHC
- gains néither title to iior possession of the iaterials, the material costs are not itemized in the Installation Contract,”

Issue Two 14 P-09-195-H
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STATEMENT OF MATERIAL FACTS
AS TO WHICH THERE IS NO CONTROVERSY

1. During the Assessment Period, the Protestant was a North Carolina corpom‘tion” with

its principal place of business in Mooresville, North Carolina.*

Claimant was at all times
registered to conduct business in Oklahoma during the Assessment Period.>!

2. Protestant is a retailer of home improvement products and services, including lumber,
eléctrical, and plumbing supplies, and other items for improvirig and maintaining residences and
businesses. In addition, Protestant also engages (the “Installers™) to install products selected by
Protéstant’s customers such as ro.oﬁng, vinyl siding; decks, hardwood, laminate flooring, vinyl
flooring, ceramic ﬁle, carpeting, doors and windows, storm doors and windows, showers,
fencing, water heaters, water softeners, toilets, vanities, faucets and sinks, lights and ceiling fans,
and kitchen countertops and cabinets at Protestant’s customiérs’ locations. ¥

3. During the :Assessment Period, Protestant regularly entered into a Contract For
Installation Seivices with Installers.®® The terms of a typical Contract For Installation Services,
in pertinent parts,** states as follows, to-wit;

WHEREAS, [Protestant] does not install certain goods and/or
malerials (“Goods™) sold by it and customeérs purchasing such
Goods at times desire to ditange for installation hereof by &
qualified Installer; and

» ké'ee Noté, i, ;w;)ra.

% See Stipulation 1.

"

% See Stipulation 2. See also MSD Exhibit 2. “[Protestant] primarily engages in two types of customer

transactions: (i) standard retail sales of tangible personal propetty and some services (i.e. assembly and delivery
semccs) to customers (no contract); and (|i) installation contract transactions uiidertaken pursuant to its installed

sales and real property improvement line of business (*] ggllgpon Contracts™).”

B 1d. See Supplcmcnlal Stipulation 4. See also Supplememal Exhibit C.
*1d.

Jssue Two 15 P-09-195-F1
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Issue Two

WHEREAS, [Protestant] is willing to arrange for certain of said
installations as desired by customers through Installer; and

WHEREAS, Installer is willing and desires to do such installation
work but only as an indépendent Installer and not as an employee
of [Protestant], and pursuant to the terms and conditions set out
herein,

2. During the term of this Contract, Installer may accept one or
more (“Order(s)”) tendered by [Protestant), oix behalf of customers,
to install the following Goods:

Windows; Doors, Cabients [sic]

(describe. specific types of Goods, e.g., kitchen cabinets, flooring,
ceiling fans, etc) in customers’ residential premises (the

“Premises™), provided that each accepted Order can be performed
satisfactorily by Installer. Acceptance of an Order shall occur-

when Installer executes the Installed Salés Coitract bétweén
[Protestant] and its customer (the “Customer Contract”) for the
particular job covered by that Ofder. Installer will install the
Goods and perform each Order in a neat and professional manner
in accordance with (i) the Installation instructions as :contained in
the .cwrent mamifacturer’s specnﬁcauons, (i) Instructions as

containéd in the Customer Contracts, (iif) [Prot&stant’s] Instaler

Performance Standards, a copy of which have been provided to
Installer and which are incorporated by reference as if fully set out
herein, (iv) the established trade practices in the area, and (v) all
applicable laws, iules, regulations, ordinances, building codes, ot
otlier lawful requirement, Installer shall promptly notify
[Protestant] and the applicable customer if, as a result of a change
in existing applicable lawful requirements or .enactment of a new
applicable lawful requirément, afiy additional Goods or labor are
necessary to complete the installation in accordance with the
‘Customer Contract.

4. Installer stxpulates and agrées that it has no owneiship or
security intérest in any Goods furnished by [Protestaiit] for any
Order accepted pursuant to this Contmct, and that any such interest
that might avise as a matter of law is hereby fully, unconditionally,
and forever released and waived, that [Protestant] is the owner of
such Goods unless and until they are purchaseéd by [Protestant’s]

16
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Issue Two

and/or materials (the “Goods™). aind the services to

install same (the “Instaliment Services™) in or on the

above identified Premises, for the stated total cash

price (the “Piice”) and accordmg to . the

specifications and other provisions of the Contract -

documents, inchiding (a) this Contract form, (b) the

Addendum, if and to the extent applicable, (c) and

any attached sketches, materials lists, floor plans,
and/or specification sheets:

INSTALLATION  SERVICES. Customer
authorizes [Protestant] (a) 1o arange  for the

Installation Services to be performed by an

experienced Installer (licensed when legally
required), (b) to issue a work .order to the Installer

to. perform the Installation Sérvices, (c) to inspect

the Installer’s work, and (d) to pay the Inistaller after
completion of the work and after receipt of a
certificate, signed and dated by Customer; that the
work has been satisfactorily completed (the

“Certificate  of Comipletion”). Customer

understands that [Protestant] will rely upon the
Certificate of Completion in paying the Installer for
the Installation Services:

GOODS. [Protestant] will arraiige for delivery of

the Goods to the Premises. Ay surplus inaterials

upon completlon of the Installation Services shall

remain the property of [Protestant] and shall be
returned to [Protestant] by the Installer.

PRICE.  The Price owed by Customer to
[Protestant] covers the Goods, Installation Services,
and applicable taxes. The Price assumes sound
existing substructures, superstructure and points of
attachments. The price shall be increased by the
cost and reasonable profit to [Protestant] of having
to provide additional Goods and/or Installation
Services as a result of defective substructures,
superstructures; or points of attachments.

PAYMENT. Payment of the Price by Customer to
[Protestant] is due in full upon execution of the
Contract.

19
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MANUFACTURER WARRANTY EOR
GOODS/[PROTESTANT’S] WARRANTY FOR
INSTALLATION SERVICES.  Customer is
entitled to any warranty provided by a manufacturer
of the Goods sold under this Contract. ‘The Installer
will provide Customer with any manufactuiei
consumer wairanty information accompanying the
Goods, and Customer may also obtain such
information by contacting [Protestant]. [Protestant]
does mot warrant the Goods. [Protestant] does
warrant that the Installation Services will be
performéd by the Installer in a good and
“workmanlike manner.” ..; (Emphasis:added.)

From April 4, 2005 to July 1, 2007, and July 2, 2007 through October 31, 2007, there
“Installed Sales Policies” in effect during the Assessment Period are substantially the same as set
out abové: The “revisions” and/or “additions” appear to consist mostly of procedural ¢hanges
addressing how the Protestant handles and/or processes Installed Sales.*®

5. During the Assessment Pefiod, Protestant regularly entered ‘into written “Installation

Contracts” with customess in Oklahoma.

6. Once the customer agrees to the price and is ready to enter into an “Installation
Contract,” the customer typicdlly executes the “Installation Contract™ at the seivice station in .
the area of a Protestant’s store where the product is located. At the station, the Protestant’s
employee enters the specifics into 'its computer system, which then calculates the total amount

that Protestant will charge and collect from the customei, This information is thén

entered/printed on the face of the “Installation Contract.”*

, * Id. See Stipulatioii of Facts 12 and 7. See also Exhibit 7 for Répresentative copies of “Installation
Contracts” used during the Assessinént Period.
14 See Stipulation 8. See also Exhibit 8.,

IssueT'wo P-09-195-H
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7. At the checkout register, the cashier processes the sale and collects payment for the
Installation Contract using a cash register linked to Protestant’s computer system, which
refrieves the previously entered information relating to the Installation Contract.*!

8. After the customer pays the ainount of the Installation Contract in full, Protestant
typically, if it has in stock items to be installed, moves the materials identified in the Installation
Contract to the Installed Sales Bay for pick-up by the Installer.

9. In some cases, the manufacturer may directly deliver the items pursuant to the
Installer’s direction. In either event, although not prohibited by the Installation Contract, the
customer generally does nét take thé materials to be installed fromm the store.*

10. Once the installation is complete, the customer executes a Certificate of Completion,
which is pait of the Ttemized Installed Sales Contract.* The Certificate of Completion contains
the following information, to-wit: |

Customer Name Printed Store Number » P.O. #
I, the buyer; hereby certify that the Contractors; or their assxgned
sub-contractors, fufnished all goods and/or séivices, that
installation, repairs and alteration or improvements have been

completed as set-forth in our sales contract with [Protestant]
defined in the contract.

Date Buyer’s Signatiire Address

4 See Stipulation 19, "See also Supplemental Stipulations 2 and Exhibits A and B. “The reccipts typically
itémizes the materials and labor”

42 See Stipulation 20.
9 Jd.
H See Stipuilation 21. See also Exhibits 7 and 12.
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11. The Subcontractor (“Installer”) executes a Waiver of Lien and One Year Warranty;
which is also part of the Ttemized Installed Sales Contract;*® and states as follows; in pertinent
part; to-wit:

1, the undersigned Contractor, having been employed by the
customer whose name appears on the réverse side, do hereby
certify that the work referred to on the rteverse side has been
completed to the customer’s satisfaction. In consideration of the
teceipt of one: dollar and other good consideration and valuable
consideration, 1 hexeby acknowledge - receipt of PAYMENT IN
FULL, and hereby waive and relinquish all lieiis and all rights and
clams of liens which I, the undersigned, now have or may | hereafter
have for labor or material fumished. I, the undersigned, certify
that all the work performed and materials furnished; if any, by any
other party or parties upon the order of the undersigned; has becn
fully pald for. Further, I the undeisigned, agree t0 cause the
prompt rejease of any mechanic’s lien which may be filed against
the premises referred to on the reverse side by any subcontractor,
laborer, mechanic or material supplier claining the fight to file
$such a lien through work related to this contract. 1 further agree to
hold harmless and indemnify the customer whose name appears on
the reverse side and/or- [Protestant], from and against all costs and
expenses arising from or by reason of such lien or the release or
discharge of such liens.

12. All of the Installed Sales Contracts covered by thé Assessiient Pefiod involved an

infprovement to real property.*S

5 See Exhlbxts 7 and 12, Some of the examples of Iistalled Sales Contract iin Exhibit 7 omit the language “I
hereby acknowledge receipt of PAYMENT IN FULL.” .

%8 gee Procedural History herein at 5-6.
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CONCLUSIONS OF LAW
A. SALES TAX

1. The Tax Commission has promulgated rules as provided by law for the purpose of-
compliance: with the Oklahoma Administrative Procedures Act' and 10 facilitate the
administration, enforcement, and collection of taxes under the Oklahoma Sales Tax Code,*®

2. The rules promulgated pursuant to the Administrative Procedures Act are presumed
o be valid and binding on the persons they afféct and have the force of law."”

3. The collection and remittance of sales tax is governed by the Oklahoma Sales Tax

Code (“Sales Tax Code”).® The Sales Tax Code levies “upon all sales' not otherwise

47 See Note 49, iigﬁ'a;

numerous (mm durmg the Assessment Penod wluch spans November 1, 2004 through October 31, 2007 The
portions of the Sales Tax Code cited hereinafier are from the 2006 Legislative Session, unless otherwise noted
herein, The language is the same, only the numbcnng changed through fhe 2006 Legislative Session, The
.amendmenis to the Sales Tax Code during the 2007 Legislative Session.did not become effective.uniil November 1,
2007, the day after the Assessment Period ended, :

¥ OKLA, STAT. ANN. tit, 75, § 250 ef seq. (Wes{ 2002).
%.See Note 48, supra.
5! OKLA. STAT. tit, 68, § 1352(21)(a) (West Supp, 2006);

“Sale” ‘means the transfer of either title or possession of tangible personal
property for a valuable consideration regardless of the manner; method,
instrumentality, or device by which the transfer is accomplished in this state; or
-oiher transactions as provided by this paragraph .inchiding but not limited to:

8. the exchange, barter, lease, or rental of tangible personal property resulting
in the transfer of the title to or possession of the property,

b. the disposition forconsnmption or use in any business or by any person of
all goods, wares, merchandise, or property which ‘has ‘been. purchased for
resale; mamxfacmnng, or further processing,

Seé OKLA. ADMIN. CODE § 710:65-1-2 (June 11, 2005), states in pertinent parts, as follows, to:
wit:

“Retail sale” means any sale; lease, or rental for any purpose other than for resale, subleasc, or
sibiedt,
Issue Two , 23 ‘ P-09-195-H
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exempted . . . an excise tax of four and one-half percent (4.5%) of the gross receipts™ or gross

proceeds of each sale of . , . tangible personal prgpérty53 .. ..” Oklahoma Statutes authorize

“S'lles tax” means all appllcablc sta(e, city and ‘county sales tav
“Sales valuc” meags:

(E) Otherwise, “sales value® means the larger of either the vendor’s cost at the
time the exempt purchase of goods was made, or the-price at which it would be
sold to the-vendor’s best custotner in the ordinary course of business.

See also OKLA; STAT: {it. 68, § 1352(22)(a) (West.Supp. 2006):
“Sale for resale” means:

a. a sale of tangible personal property to any purchaser who is purchasing
‘tangible personal property for the purpose of reselling it within the geographxcal
limits of the United States of America or its territoriés or possessmns, in the
normal course of busihess either in the form or condition in which it is
purchased or as an attachment to or integral pait of other tangible personal
property, ‘

%2 OKLA. STAT. tit. 68, § 1352(11)(a) (West Supp. 2006):

(a) “Gross receipts”, “gross proceeds” or- “sales price” means the total amount
of consideration, mcludmg cagh, credit, property and sérvices, for which
personal property of services ave sold, leased or rented, valued in moncy,
whether received in money or otherwise, without any deduction for the
following: i ‘

(1) the seller's cost of the property sold,

(2) the cost of materials used, labor or service cost,

(3) interest, losses, all costs of transportation to the seller, all
taxes imposed on the scller, and any other expense of the

seller,

(4) charges by the seller for any services necessary to
complete the sale, other tvhzm delivery and installation charges,

(5) delivery charges and installation charges, uzless separately
stated on the invoice, billing or similar docunient given to the
purchaser, and
(6) credit for any trade-in.
' OKLA. STAT. tit. 68, § 1354(A)(1) and (A)(20) (West Supp. 2006):
A. There is hereby levied itpon all siles; not otherwise exempted in the

Oklahoma Sales Tax Code, an excise tax;of four and one-half percent (4.5%) of
the gross réceipts or gross proceeds of each sale of thé Tollowing:
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incorporated cities; towns, and counties to levy taxes as the Legislature may levy and collect
taxes for purposes of state govetﬁment,s"
4. “Vendor” means, any person making sales of tangible personal property or services in
this state, the gross receipts or gross proceeds from which are taxed by the Sales Tax Code.’
S: ‘;Tangiblg personal property” (“TPP”") means. personal property that can be seen,

weighed, measured, felt; or touched or that is in any other manner perceptible to the senses.

1, Tanglble personal property, except newspapers
and periodicals;

20, Any taxable services and tangible personal property including
mateérials, supplies, and equipment sold to contractors for the purpose of
(developing and improving real estate even though said veal éstate is
jiitended for_resale as real property, hereby declared to be sales to
consumers or users, however, taxable materials, supplies and equipment sold to
contractors as provided by this subsection which are purchased as a result of and
subsequent to the date of a contfract entered into either prior to the effective date
of any law increasing the rate of sales tax imposed by this article, or entered into
prior to the effective date of an ordiniance or other measure. increasing the sales
tax levy of a political subdivision shall be subject to the rate of sales tax
applicable, as of the date such contract was entered into, to sales of such
materials, supplies and equipment if such purchases are required in order to
complete the contract. Such rate shall be applicable (o purchases made pursuant
to the contract or any change order under the contract until the coniract or-any
changc order has Been cbmplet'ed accepted and the contractor has been

unt_xl t\vg (2) year_s_ from th_e date on \vhlch the contract wjas entered into
whichever occurs first, The increased sales tax rate shall be applicable fo all
such purchases at the time of sale and the contractor shall file a claim for refund
before the expiration of three (3) years after the date of contract completion or
five (5) years after the contract was cntered into, whichever occurs earlier,
‘Howeyer, the Oklahoma. Tax Commission shall prescribe rules and regulations
and shall provide procedures for the refund to a contractor of sales taxes
collected on purchages eligible for the lower sales tax rate authorized by this
subsection; (Emphasis added.)

* OKLA. STAT. tit..68, § 1370 ef seq. (West Supp. 2006) and OKLA, STAT. tit. 68, § 2701 (West Supp. 2007).
%3 OKLA: STAT. tit. 68, § 1352(27)(a) (West Supp. 2’006): See OKLA. STAT. tit, 68, § 1363(1) (West 2001):
For (he putpose of this article, all vendors are'classified into five groups:
1. Group One, véndors who are regularly and continuously engaged in a

business at an established place of business and make sales subject to this
drticle; .
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contractors®® to whom a taxable sale of materials, stipplies, equipmeént, or other tangiblc personal
property® is made or to whom a taxable service is furnished to be used or consumed in the

performarce of any contract. &

“Person" means. any individual; company; partnérship; joint. venture, joint
agreenient, association; mutual or .otherise, limited liability company,
corporation; estate, frust; business trust, receiver or trustee appointed by any
state or federal court or otherw:se, syndicate; this state; any county; city;-
mumclpahty, séhiool district, any other political subdivision of the staté, or any
group of combination acting as a uit, in the plaral oF smgular niimber;

» SeeNote 56, supra.
% See Note 65, infi-a.

81 See Note. 56, supra. See also OKLA: STAT. tit: 68 § 1352(5) (West Supp 2006). See OKLA. ADMIN, CODE
§710:65-1-2 (e 11; 2005);

“User” or “consumeér®™ means a person to whom a taxable sale of tangible
personal property is made or- for whe a taxable service is performed. (Emphasis
added.)

OKLA. ADMIN: CODE § 710:65-1-7 (June 25, 2007), which states in peitinént parts:-

“Consumer” or “user” ineans a pérson to whoin a taxable sale of taiigible
personal property is nade or for whom & taxable service is performed.

(2) Withdrawals froiii stock. I  any business purchases tangible personal
property for resalé, inanufacturing or further processing and that business
withdraws. tangible personal property, ¢ithér from its inventory or after such
inventory has been manufactufed or proceéssed for its owii lise of consumpnon
‘that businéss has thade a taxable sale and the value of the property withdrawn is
taxable at. its “sales value”; as defined in OAC 710:65-1:2. The business
withdrawing tangib!e personal property from inventory should include the
“sales value” of such praperty in gross recelpts or gtoss proceeds on its sales
tax report for the month the projierty was vvithdrawn. (Eniphasis original.)

(3) Contractors. Contractors are consumers or Bsérs, and must pay sales tax
on all taxable services and tangible persoital property, inclading materials,
supplies, and equipment, purchased to develop aitd improve real propéity.
Examples of contractors subject.to this:paragraph aré: painting contractors; road
contractors, gradmg and excavating confractors, electrical contractors, plunibing
contractors, and other persons engaged in @ contractual arfangement to make
improvements on real property. A person working for a salary ér wige is not
considered a contractor, The Sales Tax Code Iimits the-ability of contractors to
make. purchases exempt from sales tax based on the exempt status of another
entity to the following situations: [See: 710:65-7-6 and 710:65-7-13]
(Emphasis original.)

€ See'OKLA. ADMIN. CODE § 710:65-7-13 (June 25, 2007), which states in pertinent parts, as follows, to-wit:
Issite Two 28 P:09-195-H
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8. “Contractor” mean$ any person who performs any improvement upon real property
and who, as a necessary and incidental part of performing such improvement, incorporates
tangible personal property® belonging to or pur‘chased“ by the pefson into the real property

being improved.5*

(@) General rule. Contractors are defined by statute as consumer/uscrs and
must pay sales tax- on all taxable services and tangible personal property,
including materials, supplies, and €quipment purchased to develop, repair,
alter; remodel, and improve real property.

(b) Limited cxceptions, A contractor may make purchases based upon the
exempt status of another entity only in the statutorily-limited circumstances
described in this paragraph. (The limited circumstances oiitlined in (b) are
not applicable to Issue No, 2. and therefore been omitted hérein.)

& See Note 56, supra.
84, See Note 76, infia. .
5 OKLA. STAT. tit. 68, § 1352(6) (West Supp. 2006). See OKLA. STAT. tit. 68, § 1701 (West 2001):

As used in Sections 1701 through 1707 [Nonresident Contractors and
Subcontractors] of this title:

1. *Contractor” includes all prime and general contractors, subcobtractors,
independent contractors and persons engaged in ¢oiitract labor Who throiigh
negotiations or competitive bidding enter into contracts to furnish labor,
materials or both and the required equipment to peiform the contract for a
fixed price and who in pursuit of ‘independent business undertaké a job in
whole or in part retdining substantial control of the niethod and manner of
accomplishing the desired result and means any perSon;, firm, joint veiture,
partnérship, copartnershiip, association, corporation, or othier organization
engaged in the business of the construction, alteration, repairing,
dlsmantlmg, or deinolition of roads, bridges, viaducts, sewers, water and
gas inains, streets, disposal plants, water filters, tanks, towers, aitports,
buildings, dams, levees, canals, rallways and rail facilities, oil and pas
wells, water wells, pipelines, refineries, industrial or processing plans,
chemical plants, power plants, eléctric or telephone or any other type of
energy or message transmission lines or equipment, or any other type of
constmcuon excluding family farm .operations. The terim contractor shall
not include thé stite or any agency, institution, or polmcal subdivision of
thé state or any duly constituted auithority of a political subdivision;

2.. “Resident contractor” mieans & contractor who inaintains his principal place
of businéss in this state or a multistatc employer who maintains & permanent
work force of three of more employées in this state;

3. “Nonresident contractor” means a contractor who maintains his principal

place of business outside this state or a multistate employer who does not
maintain a permanent work force of three or more employees in this state.
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9. Unless specifically exempt by statute, a contractor shall pay the sales or use tax as a
consumer on the purchase of all materials, supplies, tools and equipment, including rentals
thereof and all replacement parts used by him in fulfilling either a lump-sum contract, a cost-
plus contiact, a time and material contract with an upset or guaranteed price which may not be
exceeded, or any other kind of construction contract for the development and/or improvement of
real] property;s‘S

10. “Coiisideration” mearis and incltides, but is not limited to:

(A) 'The price arrived at between purchaser and vendor.5’

11. The retail sale, excluding lease or rental, of a ‘product shall be som‘ced,‘;8 as follows, to-

See also ORLA. ADMIN, CODE § 710:65-1-7(3) (June 11, 2005), which states in pertinent part, as follows,
to-wit:

anb'acto:s are consumers or users, and must pay sales tax on all taxable
services and tangible personal property, including materials, supplies, and
equipment, purchased to develop and improve real property. Examples of
coniractors subject to this paragraph are: painting coniractors, road confractors,
grading and excavating contractors, electrical contractors, plumbing contractors,
and other persons engaged in a contractual arrangement to make improvements

on real property,
€ OKLA. ADMIN. CODE § 710:65-19:55 (June 25, 1998):

Unless specifically exempt by statute, a contractor shall pay the sales or use tax
as a consumer on.the purchase of all materials, supplm, tools and equipment,
including rentals thereof and all replacement parts used by him in fulfilling
either a lump-sum contract, a cost-plus  contract, a time and material contract
with,an upset or gnaranteed price which may not be exceeded, or any other kind
of construction contract for the development andfor improvement of reat
property. (Citations omitted.)

See OKLA. STAT. tit. 68, § 1354(20) (West Supp. 2006):

Any taxable services and tangible personal property mcluding materials,
supphes, and equipment sold to contraciors for the purpose of developing and
improving teal estate even though said real estate is intended for resale as real
property, hereby declared to be sales to consumers or users, however, taxable
materials, supplies and equipment sold to ‘contractors as provided by this
subsection which are purchased as a result of and subsequent to the date of a -
contract entered into either-prior fo the effective date of any law increasing the
rate.of sales tax imposed by this article, ... '

Sée also OKLA, STAT. tit. 68, § 1356(10) (West Supp. 2006).

7 OKLA: ADMIN. CODE § 710:65-1-2 (June 11, 2005).
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from a transferor” either the title or possession, for a valuable consideration, of tangible personal
property, rcgardless of the. manner, method, instrumentality or device by which such transfer is
accomplished, The term “puféhasé” also mcludes the exchange, barter, lease or rental of tangiblé
personal property where such exchange, barter, lease or rental results in either the transfer of the title
or the possession to the transferee.”

16. The term “use” means and includes the exercise of any right or power over tangible
personal property incident to the ownership or possession of that property, except that it shall not
include the sale of that propety in the régular course of business.”?

17. The term “retailer” means every person engaged in the business of selling tangible
personal. property for use within the meaning of the Use Tax Code;™ provided, however, (hat when
in the opinion of the Tax Commission it is necessary for the efficient administration of this article to
regard any salesmen, Tepresentatives, truckers, peddlers, or canvassers as the agents of the dealers,

distributors, supervisors, employers, or peisons under whoin they operate or from whom they obtain

™ OKLA. STAT. tit. 68; §‘ i354.27(E) (West Supp. 2006):
For the purposes of this section, the terms “receive” and “receipt” mean:
I. Taking possession of tangible personal property;
2. Making first use of services; or ‘
'3. Taking possession or making first use of digital goods, whichever comes first.

The terms “receive” and “feceipt’ do not include possession by a shipping
company on behalf of the purchaser.

See Maiter of Sales Tax Pratest of LTV Energy Products Co., 1994 OK CIV. APP 140, 883 P:2d 1287
The “point of sale” provision was deleted by 2004 Okla. Sess. Laws c. 5, § 64, emerg. eff. March 1, 2004.

5 atransferor.” (1875) One who conveys an interest in property. BLACK’S LAW DICTIONARY (9™ ed.

2009), available at Jittp:/Avestiaw. com.
7 OKLA. STAT. tit. 68, § 1401(7) (West Supp. 2006).
77 OKLA. STAT. tit, 68, § 1401(8) (West Supp.2006).
7 OKLA. STAT. tit. 68, § 1401 ef seq; (West 2001).
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the tangible personal property sold by them, irrespective. of whether they are making sales on their
owi behalf or on behalf of such dealers; distributors, supervisors, employers, or persons, the Tax
Commission may so regard them and may regard the dealers, distributors, supervisors, employers or
‘persons as retailers for purposes of this article.”

18. There is hereby levied .and there shall be paid by every person storing, using, or
otherwise consuming within this state, tangible personal property purchased or brought into this
stale, ain excise tax on the storage, use, or'other consumption in this state of such property at the rate
of four and one-half percent (4.5%) of the purchase price of such property. Said tax shall not be
levied on tangible personal property intended solely for use in other siates, but which is stored in
Oklahoma peiiding shxpment to such other states or which is temporarily retained in Oklahoma. for
the purpose of fabrication, repair, testing, alteration, maintenance, or other service. The tax in such
inistanices shall be paid at the time of impottation or storage of thie property ‘within the state aiid a
subsequent credit shall be taken by the taxpayer for the amount so paid upoi removal of the
property from the state. Such tax is hereby levied and shall be paid in an amount equal to four and
one-half percent (4.5%) of the purchase price of such tangible personial property.®

19. “The provisions of Okiahoma Use Tax Code (“Use Tax Code™®! shall.not apply;

2.. In respect to the use of any article of tangible personal property
brought into the State .of Oklahoma by a nonresident individual, -
visiting in this state, for his or her personal use or enjoyment, while
within the state;

" OKLA. STAT. it. 68, § 1401(9) (West Supp. 2006).
* OKLA. STAT. fit. 68, § 1402 (West 2001).
*" SeeNote 78, supra
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clearly Wil]ﬁn- the Legislature’s contemplation or to fill lacunae in the revenue law in a manner
that would distort the enactment’s plain language®’

24, Words used in aiiy stahite are to be understood in their ordinary sense, except when a
contrary intention plainly appears, and except also that the words hereinafter explained are (o be
uniderstood as thus explaim*,d.-""8

25. Whenevet the meaning of a word or phrase is defined in any statute, such definition is
applicable to the same word .or phrase wherever it occurs, except where a contrary isitention
plainly ap’_pears.‘é‘g

26. In the absence of a contrary definition, regulatory words are to have the same

meaning as that attributed to thein in ordinary and usual parlam’:e.”

D. MOTION FOR SUMMARY DISPOSITION
27. The Legislature vested the Oklahoma Tax Commission with jurisdiction over the
pirties and subject mmatter 6f this proceedinig.”"
28. A party may file a motion for summary disposition on any or all issues on the ground
that there is no substantial controversy as to any material fact.” The procedures for such motion

¥

are as.follows:

(1) The motion for summary disposition shall be accompanied by a concise
written statement of the material facts as to which the imovant ¢ontends no
genuine issue exists and a statément of drgument and authority demonstrating
that summary disposition of any or all issues should be granted. The moving
# qube Life and Acc. Ins. Co. v. Oklahoma Tax Commission, 1996 OK 39, §§ 11-14, 913 P.2d 1322.
(Citations omitted);

® OKLA. STAT. it: 25, § I (West 2001).
% OKLA. STAT. tit. 25, § 2 (West 2001).
% See Note 85, supra.
7! OKLA. ADMIN, CODE § 710:1:5-38:1 (July 11, 2013). OKLA. STAT. tit. 68, § 221(C) (West Supp, 2014).
92 ,d
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party shall verify the facts to which such party contends no genuine
controversy exists with affidavits and evidentiary mateiial attached to the
statement of material facts.

(2) If the protest has been set for hearing, the motion shall be served at least
twenty (20) days before the hearing date unless an applicable scheduling order
issued by the Administrative Law Judge establishes an éarliér deadline. The
motioi. shall be served on all parties and filed with the Office of the
Administrative Law Judge.

(3) Any party opposing summary disposition of issues shall file with the
Administrative Law Judge within fifteen (15) days after service of the motion
a concise written statement of the material facts as to which a genuine issue
exists and the reasons for denying the motion. The adverse party shall attach
to the statement evidentiary ‘material justifying the opposition to the motion,
but may incorporate by reference material attached to the papers of the
moving party. All material facts set forth in the statement of the movant
which are supported by acceptable evidentiary material shall be deemed
admitted for the purpose of summary disposition unless specifically
controverted by the statement of the adverse party which is supported by
acceptable evidentiary material. L

(4) The affidavits that are filed by either party shall be made on personal
knowledge, shall show that the affiant is competent to testify as to the matters
stated therein, and shall set forth matters that would be admissible in evidence
at a hearing. A party challenging the admissibility of any evidentiary material
submitted by another party may raise the issue expréssly by written objéction
or motion to strike such miateiial. -

(5) If the taxpayer has requested a hearing, the Administrative Law Judge will
issue a notice to the parties scheduling the motion for a hearing limited to Oral
Argument, If the taxpayer has not requested a hearing, the Administrative
Law Judge: will nile.on the motion based on the submission of the parties,
including the motion, opposition to the motion, and attachments thereto.

(6) If the Administrative Law Judge finds that there is no -substantial
conifoveisy as to the matetial facts ‘and that one of the: paities is entitled to a
decision in its favor a5 a mattér of law, the Judge will grant Summary
disposition by issuing Findings of Fact, Conclusions of Law, and
Recommendations.  Such Fmdmgs of Fact, Conclusions of Law and
Recommendations are subject to review by the Commission pursuant to O4C
710:1-5-10, 710:1=5-40.and 710:1-5-41. If a motion for summiary-disposition
is denied, the Administrative Law Judge will issue an order denying such
motion.

(7) If the Administrative Law Judge finds that there is fio substantial
cofitroversy as to ceftain facts or issues, the Judge may grant pamal summary
disposition by issuing an order which specifies the facts or issues which are
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PROTESTANT’S MOTION
FOR SUMMARY |[DISPOSITION]

On October 7, 2013, the Protéstant filed its MSD, stating in pertinent part,” as follows,

to-wit:

Issue No. 2 involves the following discrete tax quéstion:

What sales and use tax responsibility does [Protestant] have under
Oklahoma law with respect to customer lransactions that involved
fixed-priced installations of tangible personal property that, once
installed, became affixed to and pait of the customer’s i€al éstate.

The Protestant’s position, in pertinent part,”® is as follows, to-wit:

[Protestant], as contractor on such real property improvement
p"rojects, was the final consumer of the construction materjals used
in the installations, Simply statéd, there were no sales of tangible
personal property to customers, Rather, the customer ultimately

received title to a completed improvement to real property.

Consequently, [Protestant] was responsible for self-assessing use
tax on the cost of the materials it consumed in performing the real
propetty improvement sérvices.

9 MSD at l See Procedural History lierein. On November 22, 2011, the AL issued the Order Bifurcating
Proceedings issued in this case as follows, to-wit:

Whether and to what extent Profestant is acting as a “Contractor” wnder
Oklahoma law when it contracts to affix tangible personal property owned by its
custorners?

% Id. See Transcriptat 9:

lssueé Two

M. Smith; ... What we have here is Issue No. 2, which is a discreet and simple

straight forward question, which is what are the sales in — sales and use tax.

obligations of [Protestant’s] when performing a home improvement contract.

According to the law, as [Protestant] sees it, [Protestant] is, as the contractor; the
final user or consumer of the tangible personal property that is incorporated into

the customner’s home, The roof shingles... and it is liable for self-assessing use

tax on the materials that are consumed in the course of performing the contract.
38
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DIVISION’S RESPONSE

The Division responds, iri pertinent pait,” as follows, to-wit:

Protestant’s argument that Protestant is a contractor in the installed
sales contracts, using property belonging to, or purchased by,
Protestant, is not supported by the stipulated facts and exhibits.
Specifically, the following facts and exhibits demonstrate that the
property included in the installed sales contract belongs to, or was

purchased by the customer, not Protestant;

1.

2.

The customer selects the products or

;products; [sic}
Protestant, through its signagé and

advertising, mvites its customer to “Have
Your [insert product] Installed;

The terms and conditions of each installed
sales contract include, “By this installed
sales confract (the “Contract”), Customer

‘agrees to purchase .and [Protestant] agrees to

sell the goods and/or materials (the
“Goods™) and the services to install same
(the “Installation Services™)...”
Additionally, cértain of Protestaiit’s
installations services, such as indicated in
the “Entire House Carpet Installation”
require purchase of the product from
Protestant;

The installed sales contract separately states
materials and labor. The material
component is the retail price of the
products to be installed: If more than one of
a certain product is being installed, such as
square feet of carpet or flooiing, the material
component is the retail price of the product
multiplied by the quantity of the product.
The customer must pay the full amount of
the inaterial and labor at the time the
contract is executed. @ The customer’s
receipt, which he receives after his contract
is processed at a checkout counter; reflects
separate line items for (1) each item
included in materials, including quantity and
retail price for each item and (2) the labor
and its price;

% Response at 7-8.

Issue Two

39
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CONCLUSION
The ALJ does not have the authority to waive penalty and interest. The authority to
waive penalty and interest rests exclusively with the Commissioners or their designee,”? but

based upon the Conclusions reached herein, the request is moot.

RECOMMENDATIONS
It is the recommendation of the undersigned Admil:is&ative‘ Law Judge, based upon the
facts and circumstances of this case that the Protestant’s MSD be granted, as more fully set forth
herein.

OKLAHOMATAX COMMISSION

LAW JUDGE

52 OKLA. STAT. ANN. lit. 68, § 220 (West 2014).
51 P-09-195-H

2015 02 26 13

{ssue Two




¥ < . .

PP PR AN ;&i‘.'CAR“\ﬁ-«"ﬁt‘.‘l).j“ w st T TR
< CERTIFICAT \FSERVICDQRMAILH“G .
Rabrin] R RS ! Rty ey

coar

F »—v(l\~

: Kendx‘ick ‘Mth
b L

iSp ad.llnié

‘,;.».e el O

x

e | P 195




ATTACHMENT 2



South Carolina Private Letter Ruling No. PLR 07-4

South Carolina Private Letter Ruling No. PLR 07-4

State of South Carolina Department of Revenue
SC PRIVATE LETTER RULING #07-4

SUBJECT: Signs — Sales of Tangible Personal Property or Improvements to Realty
(Sales and Use Tax)

REFERENCES: S. C. Code Ann. Section 12-2-25(B) (Supp. 2006)
S. C. Code Ann, Section 12-36-910 (2000; Supp. 2006)

S. C. Code Ann. Section 12-36-1310 (2000; Supp. 2006)

8. C. Code Ann. Section 12-36-60 (2000)

S. C. Code Ann. Section 12-36-110 (2000)

S. C. Code Ann. Section 12-36-90 (2000; Supp. 2006)

S. C. Code Ann. Section 12-36-130 (2000; Supp. 2006)

SC Regulation 117-309.9 (Supp. 2006)

SC Regulation 117-314.2 (Supp. 2006)

SC Regulation 117-313.3 (Supp. 2006)

AUTHORITY: S. C. Code Ann. Section 12-4-320 (2000)
S. C. Code Ann, Section 1-23-10(4) (2006)
SC Revenue Procedure #05-2

SCOPE: A Private Letter Ruling is an advisory opinion issued to a specific taxpayer by the Department
to apply principles of law to a specific set of facts or a particular tax situation. It is the Department's
opinion limited to the specific facts set forth, and is binding on agency personnel only with respect to
the person to whom it was issued and only until superseded or modified by a change in statute,
regulation, court decision, or another Departmental advisory opinion, providing the representations
made in the request reflect an accurate statement of the material facts and the transaction was carried
out as proposed.

Questions:

1. Is XYZ, LLC (“XYZ") a retailer selling and installing signs or a contractor making improvements to
real property with respect to the types of signs described in the facts?

2. If XYZ, LLC is a retailer selling and installing signs, what is the basis for the tax?

3. If XYZ, LLC contracts with a manufacturer in South Carolina to manufacture a sign instead of ABC,
Inc., is the taxation of the transaction treated the same as those in which ABC, Inc. is the
manufacturer?

Conclusions:
1. XYZ, LLC is a retailer engaged in the business of selling tangible personal property at retail.

However, since XYZ, LLC is a single member limited liability company that is disregarded for federal
and state income tax purposes, it is disregarded for all South Carolina tax purposes and the taxpayer
for sales and use tax purposes is ABC, Inc. As the taxpayer for sales and use tax purposes and the
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South Carolina Private Letter Ruling No. PLR 07-4

person liable for the tax, ABC, Inc. must obtain the retail license in its name. In completing the
application form (Form SCTC -111), ABC, Inc. should be listed as the “Owner” on Line 1 of the form
with XYZ, LLC listed as the “Trade Name {Doing Business As)” on Line 2 of the form.

2. Sales at retail of signs by ABC, Inc. d/b/a XYZ, LLC (“XYZ"), as described in the facts, are subject to
the tax based upon “gross proceeds of sales” as follows:

(a) Sales at retail df the signs are subject to the tax, unless otherwise exempt under the law.

(b) All charges by XYZ to customers for services provided in conjunction with, or as a part of, sales at
retail of signs are includable in “gross proceeds of sales” and, therefore, subject to the tax unless the
sale of the sign is otherwise exempt under the law. This would include, but is not limited to, charges by
XYZ to its customers for consultation, engineering and design, surveys, and permits.

However, the following charges are not subject to the tax:

(i) Charges to install signs (whether installed by XYZ or another person on its behalf), provided “such
charges are separately stated from the sales price of the property on billing to customers and provided
the seller's books and records of account show the reasonableness of such labor in relation to the
sales price of the property;” and,

(i) Charges to customers for tangible personal property which becomes a part of the real property,
such as concrete used for the foundation of a stand alone sign, provided such charges are separately
stated from the sales price of the property on billing to customers and provided such charges are
reasonable. However, sales to, or purchases by, XYZ of such tangible personal property are subject to
the tax.

If XYZ provides services that are not provided in conjunction with, or as a part of, the sale of a sign,
then charges to customers for such services are not subject to the sales and use tax. For example, if
XYZ charges a customer to remove a sign, and this transaction is not associated with the sale of a
new sign, then the charge for the sign removal service is not subject to the tax.

Note: For information concerning the taxability of charges for freight and delivery, repairs, and
warranty and maintenance contracts, see SC Regulation 117-310, SC Regulation 117-306, and SC
Revenue Ruling #06-9 respectively.

3. If XYZ, LLC contracts with a manufacturer in South Carolina to manufacture a sign instead of ABC,
Inc., the taxation of the sale at retail of the sign is treated the same as those in which ABC, Inc. is the
manufacturer of the sign. In other words, XYZ is still the retailer liable for the tax.

Facts:

ABC, Inc. is a Florida S Corporation. It manufactures signs in Florida for out-of-state customers as well
as Florida customers. ABC, Inc. also has the signs installed at the outof-state customer's location
using a subcontractor. ABC, Inc. contracts with and pays the subcontractor for installing the sign and
then bills the customer for the sign and installation costs and collects sales tax on the transaction in
accordance with the law of the state where the sign is delivered. This sales tax is remitted to the taxing
authorities in the state where the sign is installed.

To address Florida sales and use tax issues, ABC, Inc. is creating a Florida singlemember limited
liability company. The new LLC will be named XYZ, LLC. XYZ, LLC will be disregarded for federal and
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South Carolina Private Letter Ruling No. PLR 07-4

state income tax purposes and, therefore, treated as a division of the ABC, Inc. However, for Florida
sales tax purposes, ABC, Inc. and XYZ, LLC will be legally distinct. XYZ, LLC will purchase signs from
ABC, Inc. for delivery to its out-of-state customers. ABC, Inc. will deliver the signs by a common carrier
or pursuant to the terms of the sales contract deliver the property using ABC, Inc.'s own mode of
transportation. XYZ, LLC will contract with and pay a subcontractor for installing the sign and then will
bill the customer for the sign and installation costs and collect sales tax on the transaction in
accordance with the law of the state where the sign is delivered.

ABC, Inc. manufactures six distinct signage products: channel letters, back-it letters, pylon signs,
monument signs, and electronic display systems, and banners. In addition, ABC, Inc. offers total
customer packages which include an array of signage products custom tailored to meet the demands
of a diverse range of businesses.

Channel Letters are individually illuminated letters and graphics. These letters are found everywhere,
from shopping malls to exterior storefront identification. There are three types of channel letters:

The most common type is Standard Channel Letters. These letters are made up of a U-channel base,
with colored Plexiglas faces.

Reverse Channel Letters have metal faces and returns (sides of letters) and have a clear plastic
backing. These letters are designed to be mounted an inch or two away from the wall. At night, these
letters create a halo-lit effect.

The third type of Channel Letters have “open” faces. Though not actually open, the faces of these
letters are clear plastic with the balance of the letters built just like Standard Channel Letters. This
allows for the raw neon to be seen, as well as the inside of the U-channel letterform itself.

Back-Lit Letters are individual letters and graphics that are illuminated from a source that is located
behind the letters. The usage of back lighting creates a halo effect around the letters.

Pylon signs are an effective way to provide advance notice of the location of a business or to feature
a business name or logo. It is very common to see pylon signs on or near main streets. Manufactured
of aluminum & steel, the structures are made for long term usage.

Monument signs are free-standing signs constructed on the ground with a continuous footing or
foundation and a base at grade level.

Electronic display systems utilize digital media to display information. The use of electronic display
systems has rapidly increased due to their ability to display information rapidly, fluidly and in a more
esthetically pleasing manner. Electronic displays are often utilized by companies needing to
communicate large amounts of information, such as airports, bus terminals, and stadiums. However,
their use has also increased rapidly in mainstream commerce.

Banners are temporary signs until the actual sign is manufactured.

Window Graphics are vinyl signs applied inside the windows or on the doors that are used to tell
store hours and emergency contact information.

ABC, Inc. performs design and engineering services. The marketing design department provides
clients with creative artwork concepts. '

© 2021 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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South Carolina Private Letter Ruling No. PLR 07-4

Finally, from time to time, XYZ, LLC may contract with a sign manufacturer in South Carolina to
manufacture a sign instead of contracting with ABC, Inc. to manufacture the sign.

Discussion:

XYZ, LLC is a single member limited liability whose single member is ABC, Inc., a Florida S
corporation. XYZ, LLC will be disregarded for federal and state income tax purposes and will,
therefore, be treated as a division of ABC, Inc.

Code Section 12-2-25(B) states that “[flor South Carolina tax purposes ... a single member limited
liability company, which is not taxed for South Carolina income tax purposes as a corporation, is not
regarded as an entity separate from its owner.”

Based on the above, the taxpayer for South Carolina sales and use tax purposes is ABC, Inc. since
XYZ, LLC “is not regarded as an entity separate from its owner.”

For purposes of this advisory opinion, the taxpayer will be referred to as “XYZ.”
Code Section 12-36-910(A) imposes the sales tax and states:

A sales tax, equal to [six] percent] of the gross proceeds of sales, is imposed upon every person
engaged or continuing within this State in the business of selling tangible personal property at retail.

Code Section 12-36-1310(A) imposes the use tax and states:

A use tax is imposed on the storage, use, or other consumption in this State of tangible personal
property purchased at retail for storage, use, or other consumption in this State, at the rate of six]
percent? of the sales price of the property, regardless of whether the retailer is or is not engaged in
business in this State.

Code Section 12-36-60 defines the term “tangible personal property” and states:

“Tangible personal property” means personal property which may be seen, weighed, measured, felt,
touched, or which is in any other manner perceptible to the senses. It also includes services and
intangibles, including communications, laundry and related services, furnishing of accommodations
and sales of electricity, the sale or use of which is subject to tax under this chapter and does not
include stocks, notes, bonds, mortgages, or other evidences of debt. Tangible personal property does
not include the transmission of computer database information by a cooperative service when the
database information has been assembled by and for the exclusive use of the members of the
cooperative service.

Based on the above, in order for the sales or use tax to apply, there must be a retail sale of tangible
personal property.

Code Section 12-36-110, defines the terms “retail sale” and “sale at retail” to mean, in part:

Sale at retail and retail sale mean all sales of tangible personal property except those defined as
wholesale sales. The quantity or sales price of goods sold is immaterial in determining if a sale is at
retail.

(1) The terms include:

© 2021 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service

Bloomberg Law’ |  J PAGE 4



South Carolina Private Letter Ruling No. PLR 07-4

(a) sales of building materials to construction contractors, builders, or landowners for resale or use in
the form of real estate;

SC Regulation 117-309.9 concerns sign companies, and states:

A person engaged in the business of erecting, on properties owned or controlled by him, signs for the
display of products of a second party for a consideration is deemed to be engaged in the business of
selling a service. A tax is due measured by the purchase price of all tangible personal property used or
consumed by such person as additions or improvements to realty.

A person engaged in the business of designing, fabricating and erecting signs on properties of
another, for the display of that person's products, is deemed to be a retailer. The gross proceeds of the
sale of such signs are subject to the tax. If the signs are leased or rented, the lease or rental proceeds
are subject to the tax.

A person engaged in both of the above businesses shall pay the tax in accordance with the applicable
provisions as set forth hereinabove.

A person who designs and constructs a sign as defined in the second paragraph above may, if all
statutory requirements are met, be considered a manufacturer. (Emphasis added.)

In addition, in Commission Decision #89-70 the Department held that a taxpayer engaged in the
business of designing, fabricating and erecting signs was a retailer of tangible personal property.

Based on the above and the facts set forth above, XYZ is selling tangible personal property at retail.

However, we must consider the application of the tax with respect to tangible personal property which
becomes a part of real property. SC Regulation 117-314.2 addresses this matter and states:

Building materials when purchased by builders, contractors, or landowners for use in adding to,
repairing or altering real property are subject to either the sales or use tax at the time of purchase by
such builder, contractor, or landowner. “Building materials™ as used in the Sales and Use Tax Law
includes any material used in making repairs, alterations or additions to real property. “Builders,”
“contractors,” and “landowners” mean and include any person, firm, association or corporation making
repairs, or additions to real property. The term “building materials” includes such tangible personat
property as lumber, timber, nails, screws, bolts, structural steel, elevators, reinforcing steel, cement,
lime, sand, gravel, slag, stone, telephone poles, fencing, wire, electric cable, brick, tile, glass, plumbing
supplies, plumbing fixtures, pipe, pipe fittings, prefabricated buildings, electrical fixtures, built-in
cabinets and furniture, sheet metal, paint, roofing materials, road building materials, sprinkler systems,
air conditioning systems, built-in-fans, heating systems, floorings, floor furnaces, crane ways,
crossties, railroad rails, railroad track accessories, tanks, builders hardware, doors, door frames,
window frames, water meters, gas meters, well pumps, and any and all other tangible personal
property which becomes a part of real property.

For additional guidance in this matter, we refer to City of North Charleston v. Claxton, 315 S.C. 56,
431 S.E.2d 610 (1993). While that case dealt with the value of property in a condemnation proceeding,
it also addressed the issue of real (fixtures) versus personal property.

Quoting from that case:

Criteria for determining whether an item remains personalty or becomes a fixture when affixed to realty

© 2021 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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South Carolina Private Letter Ruling No. PLR 07-4

includes: (1) the mode of attachment; (2) the character of the structure of the article; (3) the intent of
the parties making the annexation; and, (4) the relationship of the parties. Creative Displays, 272 S.C.
at72, 248 S.E.2d at 918.

The Court, in Claxton, referenced Rebel Manufacturing and Marketing Corporation, _54 B.R. 674
(Bkricy. D.S.C. 1985). In that case, a bank argued that the sale of a mobile home was subject to a
mortgage on the realty because it was a fixture [real property]. The mobile home was underpinned,
anchored, and connected to sewerage, water and electric lines. Also, the home had a screened porch
attached and was adjacent to several large trees. :

In ruling for the bank, the Court reasoned:

The various substantial structures and trees surrounding the mobile home would be severely
damaged, if not destroyed, should the mobile home be removed.

* ok kK

It seems clear that the debtor's positioning the mobile home among the trees, and adding the
construction [the porch] warrants the inference that the intent of the debtor was for the mobile home to
become a part of the realty. '

Paris Mountain Water Company v. Woodside, 133 S.C. 383, 131 S.E. 37 (1925), a South Carolina
State Supreme Court case, was concerned with whether water pipes placed in lands belonging to
others were to be taxed as realty or personalty. The Court, in holding that the pipe was to be taxed as
realty, stated:

In the requirement of an intention to make the article annexed a permanent accession to the land, the
expression of permanent does not, it seems, imply that the annexation must be intended to be
perpetual, but rather that the article shall appear to be intended to remain where fastened until worn
out, until the purpose to which the realty is devoted has been accomplished, or until the article is
superseded by another article more suitable for the purpose.

Based on the above, if a tangible personal property becomes a part of real property, such as concrete
used for the foundation of a stand alone sign, then such tangible personal property is considered used
and consumed by XYZ and not sold by XYZ.

The next issue concerns the basis for the tax on sales of tangible personal property at retail.

The sales tax is imposed upon a retailer's “gross proceeds of sales” which is defined at Code Section
12-36-90, in part, as:

...the value proceeding or accruing from the sale, lease, or rental of tangible personal property...
without any deduction for... the cost of materials, labor, or service... [or] any other expenses....

The use tax is based upon the “sales price” of tangible persorial property. The-term “sales price” is
defined at Code Section 12-36-130, in part, as:

...the total amount for which tangible personal property is sold, without any deduction for the cost of
the property sold, the cost of the materials used, labor or service cost, interest paid, losses, or any
other expenses.

© 2021 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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(1) The term includes:

(a) any services or transportation costs that are a part of the sale, whether paid in money or otherwise;

In Meyers Arnold, Inc. v. South Carolina Tax Commission, 285 S.C. 303, 328 S.E.2d 920, 923 (1985),
the Court of Appeals of South Carolina held the element of service involved in a lay away sale was
subject to tax as being part of the sale of tangible personal property. The test used by the court was as
follows: :

...But for the lay away sales, Meyers Arnold would not receive the lay away fees. The fees are
obviously charged for the service rendered in making lay away sales. For these reasons, this court
holds the lay away fees are part of the gross proceeds and subject to the sales tax.

Accordingly, the total amount charged in conjunction with the sale or purchase of tangible personal
property is subject to the tax.

A similar conclusion was reached in Regency Towers Association, Inc. v. South Carolina Tax
Commission, 88-CP-26-1109 (1989), where the Horry County Court of Common Pleas held charges
for maid service were not deductible from gross proceeds derived from charges for accommodations.
In Commission Decision #92-37, the Commission held that charges for maid services, which were
optional, were a part of the accommodations furnished to transients and therefore subject to the
accommodations tax. (See Code Section 12-36-920(B) and SC Regulation 117-307 for subsequent
changes in the statute concerning “additional guest charges,” such as maid service, at places
furnishing accommaodations.)

In Commission Decision #90-38, the Commission held that charges for engraving services, even
though optional, were a part of the sale of plaques and trophies by the retailer and includible in gross
proceeds of sales. The decision states, in part:

...We find and conclude that here the “engraving charges” are part of the sale of tangible personal
property since the customer is not seeking a professional service but is seeking an engraved trophy or
plaque.... '

* ok k%

...The Courts have held that although the amount of materials used may be inconsequential with
respect to the labor involved where the customer seeks to purchase custom made or designed
tangible personal property, the artistic skill of the craftsman is a part of the sales price of the product
and is inextricably linked.... ’

In summary, charges for services that are made in conjunction with, or as part of the sale of, tangible
personal property are includable in “gross proceeds of sales” or “sales price,” and, therefore, subject to
the tax.

However, it is important to note two additional issues with respect to the basis for the tax.
First, SC Regulation 117-313.3, concerning installation charges, states:
Not subject to the sales or use tax are charges for installation incident to the sale of tangible personal

property when such charges are separately stated from the sales price of the property on billing to
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customers and provided the seller's books and records of account show the reasonableness of such
labor in relation to the sales price of the property.

Second, since some tangible personal property used in the transaction becomes a part of the real
property, such as concrete used for foundations of stand alone signs, then such tangible personal
property is considered used and consumed by XYZ and not sold by XYZ. As such, the sales to, or
purchases by, XYZ of such tangible personal property are subject to the tax.

Based on the above, sales at retail of signs by XYZ, as described in the facts, are subject to the tax
based upon “gross proceeds of sales” as follows:

(a) Sales at retail of the signs are subject to the tax, unless otherwise exempt under the law.

(b) All charges by XYZ to customers for services provided in conjunction with, or as a part of, sales at
retail of signs are includable in “gross proceeds of sales” and, therefore, subject to the tax unless the
sale of the sign is otherwise exempt under the law. This would include, but is not limited to, charges by
XYZ to its customers for consultation, engineering and design, surveys, and permits.

However, the following charges are not subject to the tax:

(i) Charges to install signs (whether installed by XYZ or another person on its behalf), provided “such
charges are separately stated from the sales price of the property on billing to customers and provided
the seller's books and records of account show the reasonableness of such labor in relation to the
sales price of the property;” and,

(i) Charges to customers for tangible personal property which becomes a part of the real property,
such as concrete used for the foundation of a stand alone sign, provided such charges are separately
stated from the sales price of the property on billing to customers and provided such charges are
reasonable. However, sale to, or purchases by, XYZ of such tangible personal property are subject to
the tax. '

If XYZ provides services that are not provided in conjunction with, or as a part of, the sale of a sign,
then charges to customers for such services are not subject to the sales and use tax. For example, if
XYZ charges a customer to remove a sign, and this transaction is not associated with the sale of a
new sign, then the charge for the sign removal service is not subject to the tax.

And finally, if XYZ, LLC contracts with a manufacturer in South Carolina to manufacture a sign
instead of ABC, Inc., the taxation of the sale at retail of the sign is treated the same as those in
which ABC, Inc. is the manufacturer of the sign. In other words, XYZ is still the retailer liable for
the tax.

Note: For information concerning the taxability of charges for freight and delivery, repairs,
warranty and maintenance contracts, see SC Regulation 117-310, SC Regulation 117-306, and
SC Revenue Ruling #06-9 respectively.

s/Ray N. Stevens
Ray N. Stevens, Director

July 13, 2007
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Columbia, South Carolina

W

1 Beginning June 1, 2007, the total state sales and use tax rate is 6%. Code Section 12-36-1110, which increased the sales
and use tax rate by 1% beginning June 1, 2007, states:

Beginning June 1, 2007, an additional sales, use, and casual excise tax eqUaI to one percent is imposed on amounts taxable
pursuant to this chapter, except that this additional one percent tax does not apply to amounts taxed pursuant to Section 12-
36-920(A), the tax on accommodations for transients, nor does this additional tax apply to items subject to a maximum sales
and use tax pursuant to Section 12-36-2110 nor to the sale of unprepared food which may be lawfully purchased with United
States Department of Agriculture food coupons.

2 See footnote #1.
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