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STATEMENT OF THE ISSUES ON APPEAL

Did the circuit court commit reversible error in granting Respondents’ motions for
summary judgment against Appellant’s negligence claim in its entirety on the basis
that’ Appellant, as a matter of law, bore the preponderance of fault for causing his
substantial, lifelong, debilitating m3ur1es‘7

Did the circuit court also commit rev_ersible error in granting Respondents’ motions
for summary judgment against Appellant’s negligence claim in its entirety even
though there were unrequited, genuine disputes as to material facts that were
- ultimately adjudicated by the court to Appellant’s detriment? '

Did the circuit court also commit reversible error in granting Respondents’ motions
- for summary judgment against Appellant’s negligence claim in its entirety on the
basis that Appellant, at the dispositive motion stage, had failed to procure expert
testimony in support of propositions for which expert testimony is not required?
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STATEMENT OF THE CASE

‘This appeal arises from an improvident grant of summéry judgment against the
entifety »of Appell_ant’é personal ihjﬁry clainﬁ. On October 23, 2014, Appellaht was a
‘pedestrian at a certain traffic intersection located within the City of Clemson. As Appellant
was crossing the intersection, he was ‘Stl'l.,le,by a vehicle owned and operated by Calvin
Williams. As a consequence of the impact, Appellant ﬁearly died. Since then, Appellaht -
has made substantial progress in his path toward healing, though he continues to suffer
from debilitating mental, physical, gnd emoﬁonal wounds; and will do so for the rest of his
life. |

Appellant commenced the undérlying personal injury claim on February 15, 2017.
Initially, there were four Defendants, all sued under Vari01;s negligence theories. The first
- Defendant was Calvin Will_iams. : However,A Defendant Williams reached a settlement
agreement with Appellant prior to the pro’cedurall events giving rise to this appeal,‘ and
therefore, is not a Respondent to these proceedings.

The second, third, and fqurth Defendants are, respectively, Clemson University.
A (“Clemson”), the South Carolina Department of Tfansportation (“SCDOT”), and Thrift
Developm;:nt Corporation ("‘Thrift”). Consistent with th'e‘ allegations of the Complaint,
SCDOT and Thrift were named because Appelvlant was struck by a vehicle at an
intersection which was under construction by SCDOT, that work had been subcontracted’
- to Thrift, and SCDOT and/or Thrift had failed to install mechanisms that were likely to.
protect the safety of pedestrians. Clie.mso‘n‘had been named a Defendant because, it was -

then believed, that the intersection in question was subject to Clemson’s control.
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At various tim‘es during the fall of 2017, Clemson, SCDOT, and Thrift each filed
m’otions for summary jﬁdgmént. The motions were consolidated, and were heard all at-
once before the Honorable Perry H. Gravely on June 1, 2018. By decision filed July 19,
2018, the circuit court granted the mot_ions for summary judgment of Clemson, SCDOT,
and Thrift in thei_r entirety: | .

Appellant subsequently .ﬁled‘ a timgly motion under Rule 59, SCRCP, which sought ‘- |
to alter or amend the underlying judgment only as to SCDOT and Thrift; it did not address
Clemson’s dismissal. Consequently, Clemson is not a‘Respondent to_t_hesel proceedings.
In any event, a hearing on Appellant’s Rule 59 motion waé held on Octobér 25,- 2018. By
decision Aated November 20, 2018, the motioﬁ was denied. Appellant suBsequently filed
a timely notice of appeal as to the summary judgmenf decisions affecﬁng SCDOT and
Thrift.

| Through this appeal, Appellant respectfully requests the Court of App>eals to-
reverse the circuit court’s decision to grant summary judgment in favor of SCDOT and .
Thrift, and to remand the case to fhe circuit court to resume proceedings from the point at‘
which they were improvidently terminated.

The primary issue for the Court’s consideration is whether the circuit coﬁr_t applied
the law appropriately in granting judgment 'aS a matter of law in favor of SCDOT and
Thrift. As explained in the pages that follow, and as evidenced in the decision granting |
summary judgment, the. circuit court misapplied the calculus by which a claimant’s
contributory negligence may be wielded as a complete bar to his relief. Under the law,
contributory negligence prohib‘itsb a claimanf’s recovery only if the claimant’s negligence

exceeds the proportion of negligence attributable to all contributing tortfeasors. By
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contrast, the circuit couﬁ granted summary judgment by examining Whethef Appellant’s
negligence was greater than that of Clemson, SCDQT, and Thrift. This was error. The
court was required to Aevalu'ate Appellant’s neg’ligence against all contributing causes of
inj,ﬁries, including the contribution of 'I.)éfendanti Calvin'Williams. '

The secohdary issue for the. Couft’s considerétion is whether the factual record
before the circuit court allowed summary \jbudgment at the dispositive stage, at all.

The third and ﬁnal issue for the Court is whéther eXpert testimony was required as
to each and every theory of relief advanced by Appellant, or if it was errbr for the circuit
éourt to so hold. o

~ For the foregoing reasons, and for any other reason that may be apparent to the
Court based on the record below, Appellant wc;uld respectfully request that the circuit
court’s decision granting summary judgment in favor of SCDOT and Thrift be reversed,

-and that the case be remanded for further proceedings.
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STATEMENT OF FACTS

At approximately 10pm on .Thurs'day, October 23, 2014, Appellant took a step. that
literally changed th¢ course and direcﬁon of his life forever. Appellant had awoken that_
morning as a senior at Clemson Univcrsity. (R. 168.) He would finish the day fighting for
his life. |

The events of this case take place, in the most substantial part, aroﬁnd a particular
intersection in the City of Clemson. It is the intersection »of South Carolina Highway 123—
also known as Tiger Bdulevard—and College Avenue. Tiger Boulevard is amoing the main
commercial arteries of Clerhson; it is ﬂahked by fast-food restaurants, retail stores, and
apartment‘complexes,' R. ’170)——a11 the standard accoutrements of a true college town.
College Avenue, for its part, is also heavily trafficked. ' Heading south from Tiger
Boulevard, College Avenue leads first to Downtown Clemson; then to the University;s
main campus. It is therefore not a stretch of truth or ifnaginatic}n to say that the intersection
of Tiger ABoulevard and College Avénue (“the Intersection”) is busy every houf of every
day.

Iﬁ the weeks during and around fall 2014, the Intersection ;vas undergoing
construction. (R. 170.) Because Tiger Boﬁlevafd is é state highway, design and
construction efforts at the Intersection were conducted under the auspices of the South
Caroliné Department of Transportation (“SCDOT”). SCDOT, in turn, had subcontracted
a substantial portion of the work to Thrift Develdpmént Corporation (“Thrift”).

Appellant was no strgnger to the Intersection. Appellant started Clemson dﬁring

Fall 2011. (R. 168.) Many times over the following three years, Appellant had frequented
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Starbucks, Walgreens,v festaurénts, churchés, and other businesses, all located in the
immediate vicinit_y of the Intersection. (R. 170.)

| Earlier in the evening of October 23, 2014, Appellant had crossed the intersection:
by foot, specifically, from the southern side. of Tiger Boulevard—the Clemson U'nivers.ityA
side—to the noﬁherh side. (R:170.) He was going to visit some fﬁends ét their home. (R.‘
170.) Later that evening, just shy of 10pm, it was décided that the group of friends would
walk Downtown. (R. 203 at 11:13-19.) This would require them to cross over the.
Intersection at the exact place that Appellaﬁt had done éo earlier; Appellaﬁt was essentially
retraciﬁg his steps. (R. 170.)

What happened next is both trégic and unclear. (R. 205-06 at 20:22-25:22))
.Appellant approached the northern side of the Intersection with his friends. He hoisted a
friend bf his—Lindsay Joﬁes%onto his Back, giving her a pi'ggy-bva'ck r@de. Appellant then
looked both Wéys and entered into. the Intersection. There is a dispute about what color the
lights on Tiger Béulevard were wheh Appellant left the curb—green or yellow. ‘
Regardless, Appellant made it safely to the midway point of Tiger Boulevard before
stopping again to check 'tréfﬁc. At this point, the light controlling traffic on Tiger |
Boulevard was éither yellow or red. Appellaht perceived that traffic was coming to a halt
at the stop-bar, and so he took his fateful step into the fnterséction.

It so happens that, at the exact same moment, Defendant Calvin Williams was in
his SUV, heading eastbbund on Tiger Boulevard, approaching the Intersection as Appellant
crossed. It is not clear whether Williams had the righ‘_[-of-\way, or whether he ac;;elerated '
to beat a yellow light, or whether he intendéd to run a red light. What is clear, howéver, is

4I ] f . !
that Williams’ vehicle violently struck Appellant, nearly killing him.
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This is no exéggeration. Appellant was renderéd unconscious at the scene of the _
accident, and wés bleeding profusely. He was evacuated by air to Greenville Memorial‘ |
Hospital where he was diagﬁosed withvhaving sustained a traﬁmatic brain injury, (R. 168)‘,'
in addition to many broken bones and teeth, as well as signiﬁcant internal bleeding, (R ‘
- 168). Appellant slipped into a comatose state, where he stayed for weeks. (R. 168'.)

By the grace of God, as well as thé miracles of modern rﬁedicine, Appellant
survived. But he was not the same young man that he was before the accident. Appellant
+ had to re-learn every aspecf of essential daily liviﬁg, includingv walking and talking. (R.
169.) Th(;ugh there are sorﬁe wounds that will néver heal. Appellant still suffers from his-
traumatic brain injury. (R. 169.) -He suffers from memory loss, confﬁsfon, nightmares,
and pb‘or sleep. >(R. 169.) His brain procesSiﬁg and bhysical movements are slow. (R.
169.) For the rest of his life, Appellant will have an enhaﬁcéd risk of ’suffering seizures, :‘
strokes, and blood clots. (R. )169.)_

Perhaps the greatest mercy given to Appellant is that he has little-to-ﬁo recollection
of having suffered his catastrophic injury. He recalls.‘events from earlier that evening. ‘
Speciﬁcaily, Appellant remembers -that, when he chssed Tiger Bou‘levard at the
Ihtersection earlier in the evening of.October 23, there was no crosswalk, jﬁst chalk liIIleS
indicatiﬂg where the crosswxalk should be. (R.170.) There Wéfe also no pedestrian crossiﬁg
lights, signs, barriers, or road cones. (R 170.) Lighting was also poor. (R. 170.)

| The last recollection that Appellant has of the events of October 23 vrelate. to the
- seconds just before ilis injury. Appellant remembers standing in the midpoint Qf Tiger
Boulevard, waiting to cross. (R.170.) He .believes‘ the light was fed when he started to

cross the second half, (R. 170), but it could have been yellow, (R. 205-06 at 21:16-22:10).
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From that point on, Appellant knows nothing, and remembers nothing, about the events of
October 23 until the time that he recovered from his coma, other than what he has been

told. (R. 168-69.)
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ARGUMENT

"L THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR BY DISMISSING THE
ENTIRETY OF APPELLANT’S PERSONAL INJURY CLAIM UNDER THE DOCTRINE OF
CONTRIBUTORY NEGLIGENCE.

A. The Circuit Court’s Decision
In the Order Granting Defendants’ Motions for Summary Judgment, and in relevant
part, the Court summarized the law regarding comparative negligence as allowing recovery

only if claimant’s negligence is “not greater than that of Defendant.” (R. 12.) The Court

then considered the application of this principle under the decision of Bloom v. Ravbira, ‘
339 S.C. 417, 429 S.E.2d 710 (2000), which involved a single plaintiff against a single
defendaﬁt in the context of a personal injury action. (R. 13.) The trial court in Bloom
granted summary ‘ judgmént i.n defendant’s favor on the basis that the uhdisputed facts'
establishéd, asv a matter of law, plaintiff’s contribution to his injury to have been the .'
: préponderant cause of his damages. Thus, plairvltiflt"s ability to recover against defen-danf
was'.prohibited by the doctrine Qf contributory negligence. The decision waé afﬁmed on
appeal. |
In the instant case, the circuit court’s decision applied 'Bl()ﬂ directly to the
. circumstances of Appellant’s case. “As in M, [Appellant] was clearly ﬁegligent in
excess of 50%, and accordinély, summary judgment is the proper remedy. Even if
Defendants were negligent, no reasonable jury could find that their negligence equaled, or
was greater than, [Appéliant’s] negligénce.” (R. 14.) To support this conclusion, the court
then offered a statement of facts regardiﬁg the circumstances that ostensibly established |

Appellant’s preponderant negligence. (R. 14-18.)
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Finally, the court held that, as a matter of law, neithe'r SCDOT nor Thrift was a‘
cause of Appellant’s injuries. (R. 18.) “Even if one asSuniee that the light for trafﬁc on
" [Tiger Boulevard] was red at the time of this accident,, as [Appellant] now claims in his
Affidavit, then Defendant Calvin Williams (“Williains”) disregai’ded thelred light and his
conduct alone was the sole cause of this accident. Based upon [Appellant;s] own
: testimony, he knew when he could lawfully enter tlie ‘in‘tersection and vyhere lie could
lawfully cross at the intersection and ‘therefore under [Appellant s] .own new theory, there
could be no liability on the part of the remaining Defendants Such knowledge on the part '
of [Appellant] completely absolves Thrift, DOT, and Clemson of any liability in this case.
' Accordingly, [Appellant’s] claims against these remaining Defendants are barred as a
matter of law.” (R. 18.)

B. The Error / Standard of Law

- The foregoing excerpts of the cmirt’e Order Granting Summary Judgment
demonstrate t\yo legal errofs. ' The ﬁret error is based on the court’s conclusion that
Appellant was preponderantly negligent, even though, in arriving at tliat conclusion, the
court did not consider the proportion of negligence contributed by Defendant Calvin
Williams. The second error arises from the court’s assertion that the proportion of
negligence contributed by Appellant and Defendant Calvin Will1ams totals 100% that, as
a matter of law, Respondents’ proportion of negligence is 0%. Each of these errors is

considered in turn.

1. Appellant’s Preponderant Negligence
" As stated above, the circuit court’s first legal error arises from the court’s

conclusion that Appellant was preponderantly negligent in causing his injuries, despite the
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fact that the court did not consider _fhe Confributions of all tortfeasors, 'spéciﬁcally“
Defendant Williams. It is trué, as the courf held, thaf as between one plaintiff and one
defendant, the plaintiff may recover damages 1n tort only if his own negligence is not’
 greater than that of the defendant. The standard of law aﬁplicable is slightly different when
it is allequ that one plaintiff’s injuries were causéd by multiple tortfeasdrs. In that

circumstance, “the plaintiff’s negligence shall be compared to the combined negligence of

all defendants.” Nelson V Concrete Supply Co., 303 S.C. 243, 245, 399 S.E‘.2d 783, 784 |
(1991) (citation omitted). |

As it is used in the foregoing séntence_, the wofc_i “defendants” means more than just -
parties who ére named as defendan_ts. and presént in thé case at the time of disposition. It ;

means all parties who are contributing tortfeasors. See Roddey v. Wal-Mart Stores E., LP,

400 S.C. 59, 67, 732 S.E.2d 635, 639 (Ct. App. 2012) (“In mahy cases involving multiple
tortfeasors, the negligence of a tortfeasor absent from the case could affect the relative fault
of the plainﬁff.”). This would include parties who were initially named as defendants but.
have settled out prior to disposition, as well as parties who were never n‘amed as def¢ndants.
And therein lies the problem with the circuit court’s analyéis. In one section Vof the
opinion, the cduft concludes that the entirety of Appelfant’s 'injury' Was caused by -
Appellant’s negligence plﬁé_the negligeﬁce of Defeﬁdant Calviﬁ Williams. (R. 18.) Stated |

in the form of an equation:

Appellant’s Negligence + Defendant’s Negligence = 100%
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However, the court never apportioned percentages of fault to either_party.'i Nor could it

have properly done so. See, e.g., Bloom, 339 S.C. 417, 429 S.E.2d 710 (holding that the
apportionment of relative fault is éenerally a question.of fact for the jursf to dec;ide).

-Then; in another ‘section of its opinion, the court concludes that Appellant’s
contribution of negligence wés greater thén the relative contribuﬁons of Clemson, Thrift,
- and SCDOT. (R. 14-.18.) As an equation:. |

_ , - Clemson’s Negligence
- Appellant’s Negligence . > Thrift’s Negligence
SCDOT’s Negligence

The eﬁor with this analysis is apparént. The circuit court never factored DéfendantCalvin
Williams’ negligence intd the combined negligence bf all défenda’nts, so that it could be
weighed against Appella‘nt"s contribution. This is the analysis that the court was obliged

to undertake, see Nelson, 303 S.C. at 245, 399 S.E.2d at 784; Roddey, 400‘S'.C. at 67,732

S.E.2d at 639, and which it failed to do.

2. Respondents’ Absence of Negligence

Résﬁdndents will almost certainly (‘;ontend that the circuit court’s failure to consider‘
Defendant Williams’ negligence as a portion of Defendants’ combined negligence is

: hérmless error. - After all, the court quite clearly held that the negligence éontributioné of

- Clemson, Thrift, and SCDOT were 0%. (R. 18.) But this; too, is error. |

As the Court i.s well-awafe, summary judgment is appropriate only if there is no
genuine iésue as to any material facf and, upon those undisputed facts, the moving party ‘is
entitled to judgmént as a matter of law. Rule 56(c), SCRCP.

With regard to the circliit, court’s order granting summary judgment, there is -

absolutely no clarity as to what facts the court was relying upon to conclude that, as a
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matter of law, neither Respondent bore any responsibility for Appellant’s injuries. Thé'
"substantive poﬂions.of thé court’s"vdecision regarding liability focils almost exclusively on
the reasons Why Appellant was négligent. (R. 14-18.) By contrast, there is no discussion
wilatsoei/er as to why neither Resporideht bears any liabiiity, let alone an identification of
- undisputed facts that support the C(')nclusion‘of their 'lac‘k }of iesponsibilityi.

Certainly, the circuit court was under no obligation to make findings of fact or
conclusions ‘of law in disposing of the mqtions for summary jucigment. Rule 52(a),
SCRCP. But the provisions of Ru1¢ 52 do not absol\}e the court of its obligation to ensure -
that a grant of summary judgment is predicated on anything less than undisputed facts.

In the instant case, the Complaint asserts that Thrift and SCDOT are liable for
Appelleint’s injuries due to their fziilure to create a safe environment for pedestrians at the
Intersection. (R.42-43 at935.) The undispﬁted facts—which were presented to the circuit

?”

court—were that “theie were no pedestrian crossing lights, sig'ils, or barriers at the
-Intersection, nor was t}iere a crosswalk; just a rudimentary chalk line where a crosswalk‘_j :
~should have been. (R. 170 at §.12; see also R. 204 at 15:22-17:5.) This is poﬁsistent With‘

. the testimony i)f Lance Corporal Craig, who affirmed that there. is no crosswalk at the’

Intersection, (R. 225 at 36:_15-19), and Corporal Brooks, i;vho testified that, wheri he -

~ responded to the accident»scene,'the‘ pedestrian signals were not operational because they

had no power, (R. 232 at 22:6-15.) In light of these undisputed facts, whiph indisputably .

touch upon the reasonable probability that liability could be imputed to SCDOT and Thrift,

it was impioper for the circuit court to grant summary judgment in Respondents’ favor.
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C.. Standard of Review
On appeal, the standard of review ap'plicablé to the grant of a motion for summary

judgment motion'is the same as the standard applied by the circuit court pursuant to Rule

- 56(c), SCRCP.- See; e‘.g., Woodson v. ‘_DLI Props., LLC, 406 S.C. 517,528, 753 S.E.2d
.4_28, 434 (2014). Stlmmafy judgment is proberly grant‘eda\;vhen, viewing the evidence and
inferences to t.>-e drawn therefrom in a light most favorable to the'nonmoving party, the
pleadings, depositiohs, answers to interrogatories, admissions, and affidavits, if any, show.
that there is no genume issue of matenal fact and the moving party is entltled to a judgment

. as a matter oflaw Rule 56(c), SCRCP; Woodson 406 S.C. at 528 753 S.E.2d at 434 In
determining whether_‘any triable issues of f_act exist for summary Judgment purposes, the
evidence and all the inferences that can be feasohably drawn from the evidence must be -
viewed in the light most favorable to the nonmqving party, who is only required to submit

_a mere scintilla of evidence in order to withstand a motion for summary judgment.

| ‘Hancock v. Mid-S.'Mgmt., 381 S.C. 326, 329-31, 673 S.E.2d 801, 802-03 (2009).
D. Recommended Disposition

The circuit court should have denied Respbndents5 Iﬁotions for summary judgment
on the basis that Appellant’s comparative fault could not, as a mattar'of layét, be adjudicated
the preponderarit ‘cause of his inj4uries, thereby paving the way, for the doctrine | of
contfibatory negligence to bar any furt}ter recovery in Piaintiff s favor. Iﬁ light of the
citcuit court’s error, the Court of Appeals is fespectfully requested..to reverse the decision

of the circuit court, and remand the case for further proceedings.
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1I. THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN BASING SUMMARY
JUDGMENT ON MATERIAL FACTS THAT WERE IN DISPUTE.

A. The Court’s Decision
As explained in the preceding section, -the circuit court ‘held that Appellant’s‘
conduct was the preponderant cause of his own injuries. This conclusion was ostensibly
based solely on the following facts:
‘ (1) Appellant ‘“raced” into the busiest intersection in the City of
Clemson, (R; 14); |
“(2) Because of | alcohol consumption, Appellant vyas impaired, (R. 16-
17); |
‘(3) At the time of the accident, Appellant was carrying a friend “piggy- -
back style,” (R. l4-lS); and,
“4) | Appellant stepped into oncoming traffic while the light yvas yelloiv,
(R 16),. at which time lie was struck by Defendant Williams’
| vehicle. ‘
B. The Error / Standard of Law |
>It 1s ax1omatic that summary Judgment be predicated on materlal facts which are
not in dlspute Rule 56(c) SCRCP However, of the four facts laid out above, Wthh were
all used to bar Appellant ] recovery under contributory negligence, three are absolutely in
dispute, and were directly in dispute at the time of the hearing on the motions for summary |
judgment. The only fact not in dispute_ is that Appellant was carrying a friend on his back
-at tlie time of the accident, though neither Respondents nor the court has ever undertaken
any serious effort to connect that circumstance to Appellant’s injury as a contributing

cause.
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At the outset t)f this ldiscussion, it should be ntﬁted thét the cirétlit court’s decision
granting Respondehnts’ motions fot summary judgment is nearly identical to Thrift’s_
memorandum in support .of. its motion. Therefore, to examine what facts of record were
available to the court éo ttlat .it could reactl its conclusions, this Court need look no further
than ’fhrift’s memorandum and the do.c'uments cited in-connection therewith, if any.

“As noted above, the cirguit court found.as a matter of fact that Appellant “raced”
into the Intersection. (R. 14.) The language used by the court mirrors—word for word—
the language fourtd in Thrift’s mgmo.réhdum; (R. 193)) For its part, Thrift’s memorandum
gfves no citation to atny admi'ssibl'e evidence to support this ,assertion. The deposition
testimony submitted to the court for consideration of the motions for summary judgment—
by Thrift, no less—states just the opposite. Appt:llant was ztsked whether he was walking,
running, or trotting through the Intersection. His response: “I thiﬁk like a brisk walk, .
walking as fast aé I could while carrying sbmébody.” (R. 206 at'25:14-17.) For the
purposes of summary judgment, the “fact” t}tat Appellant was racing into the Intersectton
was nothing more than a figment of Respondent’s im‘etgination.

The next ﬁgrtlent conjured up t)y Respondents ts that Appellant was intoxicéted at.
the time of the accident, to the point of impa'irment. (R. 16-17.) Here agairt, the language -
of the court’s decision-tracks the lénguage of Thrift’s memorandum. (R. 195-96.)

b 13

Respondents’ “evidence” thatAppellant was impaired at the time of the accident comes
from two sources: (1) Appellant’s blood-alcohol content as reflected in the records of
Greenville Hospital following Appellant’s admission; and (2) the testimony of a MAIT

officer who reconstructed the scene of the accident, and who generally opined about his
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experience of blood-alcohol content causing impairment. Neither of these sources
constitutes admissible evidence of Appéllant’s actual impairment at the time of his injury.

The best evidence that Respondents could oossibly offer would be eye-wiﬁness
testimony from someone who was 'Ipresent at the tifne of the accident, who could testify to
their observations of Appellant’s impgirment. But Respondents have 4no such testimony.
And no such testimony was ever presonted to the court. From an evidentiary standpoint,
‘Respondents’ assertion that Appellént’s intoxication contributed to the accident is pure
ﬁcﬁon.

Third, and ﬁnally, the court held ,thaf Appellant stepped into the path of Defendant
Williams’ vehicle while the traffic light was yellow, and therefore, while Defendant
Williams "still had the right-of-way. (R. 16..) On thié point, at least, Thrift presented the

“court with vdeposition testimony from Appellant, though the portions cited do not addreso
whether the traffic light was yellow or fed at the timo that Appellant was struck.

Other portions of Appellant’s deposition testimony cited by _Thrift—and provided

<

to the coprt—undermirie “the “undisputed fact” that -Appellant entered into oncoming"
- traffic. On Page 5 of Thrift’s Momorandum, Respondent cites to tﬁe following passage of
‘ Appellant’s doposition testimony: |
Q:. - Did the light turn yellow before you attempted—started to attempt

to cross 123? |
A: I think so.
Q: And then you atteropt to cross 123, and this io where I’'m onolear,

~ okay. Did you stop again before the accident happened?
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A: ' Yeah, because when we r'r_1;cide it from the Sbnic side to the middle,
we stopped again.
| Okay.
And then the car closest to the middle stopped. The light turned
~ yellow, so the car stbpped. We were like, all right. It came to a
cbmplefe stop. We started to cross again, didn’t see the car in the
nexf lane that hit me. |
Q: | Okay. So you see the light turn yellow. Why did you start across?
| What 'p‘rompted you to start across with Lindsay on your back‘?
A: Well, thé car in the closest lane came to a complete stop.
(R.213 at 121:1-19.) |
To be candid, there are certainly sections of Appellant’s testimony where he seems
clea.rer.about the color of the light being yellow at the moment imrﬂediately prior to impact;
there are also sections where he remains unsure. For éxafnple:
Q:  Okay. So tell me what yéu remembér as you got to the—as you
| api)roached that _iﬁtersectiqn. |
A: I jﬁst rgmember wé crossed, we made it to the middle like of the
~ intersection, and then the lights turned yellow, ‘the car closest to-us
stopped, and then we started to cross, and then I got hit. -
Q: And let’s back up to when you ﬁrsf stepped off the sidewalk to cross,
| okay. What do you remember doing? D1d you stop?
A: We stopped, and_then the c‘ar in the first lane came to a complete

stop, so we started across.
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Q: And the stopping of that vehicle, is that what signaled to you that it
| was appropriate to go intp the intersection?
A: Yeah. And well, the light was yelléw, turning red, the first car
stopped, so we thougﬂt we were good to crdss.

(R. 205-06 at 21:16-22:10.) |

- To be clear, thgge is nothiné, nefafious_about App'ellar'lt’s iﬁability to recall thé color
of the traffic light at the time of his accident to any degree of precision. The fact of the
matter is%and this is undisputed;Appellant suffered severe cognitive impairment as a
consequence of this very accidént which haé permanently diminished his capacity for
recollection. (R. 9’6:1'2'-14.) This is a critica‘i point. The only witness whose testimony
was presented to the court about the color of the light at the time. of impact was Appellant.
- And Appellant is not sure whether the light wés,yellow Qr'fed.

| Appellant attempted to clarify his 'testiﬁony through an afﬁdavi_t, (R. 187 atqq 14

& 16); which was presented to the. court at the time of the hearing on the rﬁotions for
summary judgment. Howev.ef, the court disregarded portions of Appellant’s affidavit as a
“shém.” (R. 16) This is‘ pa,rticularly disappointing, as Appellant offered‘the affidavit to
explain the severit}; of his physical, erﬁotional, and cogﬁitive impairments arising from the
accident, (R. 186 at 9 8-.1 0), all of which informs the creditability of his testimony as to
the color of the light at issue.

" That is not an insubstantial point. The adjudication of the color of the light at the
time of impéct—whethe'r Defendant Williams had the right-of-way, or whether he was
attempting to run a traffic light—bears directly on whether and fo what extent Appellant

contributed to his own injuries. That, in turn, has a direct and substantial effect on whether
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Appellant is, or is not, barred from recovering under the doctrine of contributory
negligence. .

Ultimately, the material facts on whicﬂthe court relied to.'grant summary judgment -
~ in Respondents’ favor were. very much in dispﬁte. By resolving those faéts against‘
Appellant, the court improperly invaded upon the e);clusive province of the jury.

C. Sténdard of Review | |

'Appellant incorporates the standard of review éet forth in Section L.C, ggpg;
D. Recommended Disposition |

"The circuit court should have denied Responcients’ motions fof summéry judgment
on the basis that genuine issues of métefial fact remained on the questions of propoﬁional
liability. In light of thé circuit court’s error, the Court of Appeals is fespectfully requested |
to reverse the decision of the circuit court, and remand the case for further proceedingé_.
II. THE_CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN HOLDING THAT .

APPELLANT HAD FAILED TO PROCURE_EXPERT TESTIMONY IN SUPPORT OF
PROPOSITIONS FOR WHICH EXPERT TESTIMONY IS NOT REQUIRED.

A. The Circuit Court’s Decision

The circuit court’s order characterized the claims against Thrif;c and SCDOT; as
arising . in connection with “construction services énd : manageﬁeﬁt,” inéluding
“compliance with industfy standards.” (R. 19.) The court went on to conclude thaf expert
testimony was necessary to support the entirety of Appellant’s tort qlaims against Thrift
and SCDOT. (R. 19-20.) Finaily, the court held tHat Appellant’s lack of procuring ekxpert‘:»
testimony as to the‘negligencé of Thriﬁ and SCDOT reqﬁired the direction of summary

judgment in their favor. (R. 20.)
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- B. The Error / Standard of Law |
| The allegations of the Complaint regarding the liability of Thrift and SCDOT are,
-admittedly, broadly dréftéd. (R.42-43 at 1 35.) Howevér, at the hearing on the motions for
~summary judgment, the theories of their liability as presehted were much narrower. (R.
80-93 at 15:1‘8-23:10.) Esse’ntially,vit' was argued that Thﬁﬂ and SCDOT were liable for
undertakingiconstruction at the Ihtefsection without installing mechénisms to facilitate the
safe passage of pedestrians. TheA mechgmisms at issue were exceedingiy bésic, and
pertained to whether' lighting, signage, a .crossWalk, and working pedestrian signals were
present. ..
The circuit court ostensibly adqpted thé position of Respondents wholesale, which:
was that expert testimony is necessary, as a matter of law, to establish every‘ aspect of

pedestrian safety in a construction zone. In arriving at this conclusion, the court relied in

substantial part on City of York v. Turner-Murphy Co., 317 S.C. 194, 452 S.E.2d 615 (Ct.

App. 1994). Excerpts of .City of York were cobbled together to create the impression that
claims of negligence against a general construction contractor require expert testimony for
their survival. But that is not the case. It is not the holding of City of York, and-morei
broadly, it is not the law in this State. |

City of York was a professional negiigence claim against a company who was
engaged specifically to supervise the. construction of a Wastewater treatment plant for.
compliance {ith certain confract documents. It failed to do so. And at triai, a verdict was
returned in plaintiff’ s faQor. The company appealed, taking the position that the sufﬁciency
of its professional supervi‘sory services required éxpert testimony as to the pertinent

industry standard by which to measure its allegéd negligénce. The Court of Appeais
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agreed. “Where professional hegligence is alleged, exi)ert testimony is usually necessary

to establish both the standard of care and the professional’s deviation from that standard,;
‘ | vunvless the subject matter is withfn’the afee of common knowledge aﬁd experience of the
layman so tha.t no specialslearning; is needed to evaluate the professional’s conduct.” Id.,
317 S.C. at 195, 452 S.E.2d at 617 (citation omitted). |

Before going any further, it 'is'important o lnote that the case presently before the
Court is not a professiongl .neglligence claim. The prefessions subject to “professional:
negligence claims” are identified 4speeiﬁcally within our body of law at South Carolina-
Code § 15-36-100(G). Twenty-two professions are enumerated. “General constru_ction
contractor” is nof among them. |

As the Court doubtless knows, to bﬁng an action against any of th‘e twenty-two
professions identified under -.§ : 15-36-100(G5, the complainant. must provide expert
testimony as to the stah_dard of care—and its breach—;conterﬁporaneously with the filing -
of the complaint. In tﬁat regard, and only as to those professions, expert testimony is
neeessary as a matter of law for clairﬁs alleging negligence to survive. In eVery other
c‘ontext; and as to every other occupation, the need for expert testimony depends on the |
particular facts of the case.

Despite 'tl"le fact that City of York was a professional negligence case, it is
nonetheless instructive as to when—even in an ordinary negliéence case;—expert
testimony is needed for the survival of a claim at a dispositive stage, and perhaps more
importantly, when expert. testimony is not needed. As a general proposition, expert -
testimony 1s necessary only when the subject metter o}f the testimony cannot be understood

by a person of ordinary intellect without the assistance of special knowledge, skill,
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- education, training, or experience. See; e.g., City of York, .317 S.C. at 196, 452 _S.E.2d at

617. By contrast, expert testimony is unhecessary wheh the subject matter is within the
common knowledge and. expe;ig:ncé of an ordinary person. ‘_IQ

Consequently, not everything requires the testimony of an expert to survive a
dispoéitive motion. In féct, as this very Court acknowledged in City of Ydrk, there are
some typgs of cases that would seem to require ¢xpeﬁ testimony, but don’t. One example
given was where an architect designed a building without waterproofing, even though the
building was construcfed two feet below the high-Water-mark of a prior flood. See Seiler

v. Levitz Furniture Co. of the Eastern Region, Inc., 367 A.2d 999 (Del. 1976). Another

example is from a case where an architectural firm was hired to compare shop drawings of

a proposed structure with the as-designed specifications. Jaeger v. Henningson, Durham

& Richardsoh, Inc., 714 F.Qd 773‘ (8th Cir. 1983). The ﬁrm failed to notice a discrepanéy
in the gauge of steel required, Which resulted in the structural failure of the entire building.
~Neither of these cases, cited with approval by this very Coﬁrt, required expert testimony |
for their survival.

The theories of liability présented by Appellaﬁt’s case are in substance no different
“than these examples. In Thrift’s Memorandum in Support of its Motion for Summary
- Judgment, it describes the Intersection as “the busiest” 1n the City of Clemson. (R. 194.)
Is expert testimony really necessary to esfablish the proposition that, at ‘the busiest
intersection in the college town of Clemson, some measures be deployed during
~.construction to promote the safe passage of pedestrians?
This is actually a sharper analytical question than may appear at first blush. And it

. may be helpful to more carefully identify what Appellant’s contention is and is not. It is
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Appellant’s contention that the absence of lighting, signage, crosswalks, and functioning )
pedestrian lights—whose implementation were the responsibility of Thrift and SCDOT—
were centributing caiuses to the injuries he sustained. It is not Appellant’s contention that
there were some safety rneasures which Were inadequate under the circumstances. More
simply stated, it is the differencebetween Whethei l{espondents’ safety measures were
good enough, or whether there were any at all.‘ The latter option is absolutely within the
ambit of the ordinary’ person’s knowledge and experience, and therefore, did not require
' expert testimony for its survivel. |
C. Standard of Review

Appellant incorporates the standard of review set forth in Section I.C, supra.
D. Recommended Disposition

The circuit court should have denied Respondents’ motions for summary judgment
on the basis that expert testimony was unnecessary for Appellant to establish at least one
viable theory of recovery on its negligence claims. In light of the circuit court’s etror, the
Court of Appeals is respectfully requested to reverse the decision of the circuit court, and

remand the case for further proceedings.
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CONCLUDING STATEMENT

Although not raised as a diecrete ground of appeal, there is a, final matter werth
discussing, and it would seem: this coneluding statement ts the Best place for doing so. As
‘a gerteral proposition, there is no such thing as a “normal” case. Each-has its own particular
challenges—be they factltal, legal, proeedural, or otherwise. This case is no different.

Perhaps the Coutt has» gained a sense that, at the time of the hearing on the
- underlying motions for sumrﬁary jtldgment, there was still a significant amount of work to
be done in ﬁthherance of Appellant’s case. This was the consequence of some procedural
difficulties. When the lawsuit was commenced, Appellant was represented by an attorney
who is no longer involved in this case. That attomey entered into a consent scheduling
order which required Appellant to disclose the identity ef any testifying experts on'er
before January 1, 2018; R. 1) Hot;veVer, by late 2017, the attorney/client relationship had
beeome_Strained, .and on January 12, 2018,v Appellant’si initial counsel filed a rrtotion to |
withdraw.. (R. ‘127.) 'Barely a week later, Respondents’ motions for summai‘y' judgment .
were filed. (R. 129-30.) . |

Appellant subsequently ’engaged Mr. Lewis and Mr. Maﬂette as his attorneys.
Because Mr. Marlette is licensed only in Massachusetts,..it was necessary for him to obtain
permission to practice pro hac Vice within our State. In an email exchange with the 1
Honorable Robin B. Stilwell, .whe at that time was the chtef judge fer administrative
purposes for the Thiﬁeenth Judicial Circuit,(Mr. Marlette explained the procedural status
and the challenges associated with representing Appellant without formal admission to
practice. (R.134.) In response, by email tiated March 25, 2018, Judge Stilwell said that _

any scheduling order deadlines following the withdrawal of Appellant’s prior counsel
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would be sﬁspended pending Mr. Marlette’e'admission to practice. (R 149.) No one
objected. | | |
. Mr. Marlette’e’pro hac vice.applieetion was approved By order dated May 5, 2018.
- -(R. 4.) The hearing on Respondents™ ll'not.ions‘for sumfhary judgment occurred-less than a
month later—June 1; 2018. At that time, Mr. Marlette respectﬁilly requested more time
from the circuit court .to conduct discovery. _(R._ 83-84 at 18:4-19l:23.) No such latitude
- was given. - Regrettably, Defendants’ counsel threw their weight into the dogpile,
bemoaning the prejudice their clients wbuld suetéin if evee a‘brief window of ad.ciitienal
discovery were allowed. (See R. 93, 94 & 96-97 at 28:13-1.5, 29:7-9 & 31:23-32:3))
Defendants would not have sustained any prejqdice—much less their legal -
counsel—had a brief window been ‘ailowed‘ for Mr. Marlette to reiind out discovefy.
- Especially when there was general agreement among eounsel and cour.t‘ thaf all deadlines
unld be stayed pending Mr ‘Mar‘lett‘e’s admission to practice. There seems something
; inequitable about shooting Mr. Marletteeut of the saddle before he has even had a chance
to sit down, particularly when the one who suffers is Kevin Granatino. To quote Mr.
Marlette’s closing pl_ea to the circuit court:
NID vknOW»iS he’s a good kid who ended up with a very, very-serious,
permanent brain injury, and he lives with that every single day, and all he
“wants is his opportunity to tell his story. So please, please afford him that
opportunity. - ' :
(R.93 at 28:6-1.0.)" ,
For the foregding reasons, and on any other basis that may appear to the Court uperi

- areview of the record on appeal, Appellant respectfully requests an order which reverses

the decision of the circuit court granting summary judgment to SCDOT and Thrift, remands

Page 26 of27



the case for further proceedings, and provides for such other and further relief as the Court

deems just and proper.
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