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BLUESTEIN' NICHOLS, THOMPSON· DELGADO LLC 
ATTORNEYS AT LAW 

Margaret Miles Bluestein 

John Shannon Nichols 

Stacy Elizabeth Thompson 

John Dennis Delgado 

Allison Paige Sullivan 

Ashley Trout Thompson 

Blake Alexander Hewitt 

VIA HAND DELIVERY 
Honorable Jenny Kitchings, Clerk 
South Carolina Court of Appeals 
Post Office Box I 1629 
Columbia, South Carolina 2921 I 

Re: Josey v.Josey 

April 26, 2012 

Case Tracking No: 2011197626 

Dear Ms. Kitchings: 

OF COUNSEL 

O. Eugene Powell, Jr. 

Rebecca Cagle Patrick 

Please find enclosed for filing the original and seven (7) copies of a Motion for Extension in 
regards to this case. I have also enclosed a proof of service of this document on counsel for the 
Respondents and a check in the amount of $25.00 for filing this motion. Please return the 
additional filed copies to mevia our courier. 

Thank you for your attention to this matt~r. If you have any questions or need any 
additional information, please do not hesitate to contact me. 

/emb 
Enclosures 
cc: Patrick M. Killen, Esquire 

Daniel W. Stacy,Jr., Esquire 
S. Bryan Doby, Esquire 
Mr. & Mrs. Stanley Josey 

COLUMBIA 1614 Taylor Street 

PO Box 7965 I Columbia, SC 29202 

P·8037.79.7599 F·803779.8995 

FLORENCE 248 South Irby Street 

Florence, SC --~01 

P·843·665 

[z'~ 
Erin Bridges 
Paralegal to Blake A. Hewitt 
BLUESTEIN, NICHOLS, THOMPSON & 
DELGADO, LLC 

TOLL FREE 877 524.4675 BNTDLAW.COM 



'THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr., .................................. Respondent, 

S~I"~"''''I . 
v. Ir:, ',' .... ", 1, Inn'] !'is 

Stanley D. Josey, Courtney Gamble, CJOZ 9 6 (Jdtl 
Spencer Josey, Elizabeth Ann Geddings, a,,·, 
Cecil L. Josey, Jr., as Trustee of the Josey 1,):. ~~.1 !!E r-a, ,. 'i 

!l!.l !J .tJl 1ft, Family Trust ...... ~ ........ , ....................... Defendants, ~ 

Of Whom Stanley D. Josey is the, ....................... Appellant, 

and Of Whom Courtney Gamble; Spencer 
Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents. 

PROOF OF SERVICE 

The undersigned hereby certifies that on the date indicated below. she served 

counsel for the Respondents with a copy of the Motion for Extension by mailing a copy of 

the same by United States Mail with first class postage prepaid to the following 

addresses: 
S. Bryan Doby, Esquire 

Jennings & Jennings, P.A. 
Post Office Box 106 

Bishopville, SC 29010-0106 
(Attorney for Respondent Cecil L. Josey, Jr.) . 



April 26, 2012 

Daniel W. Stacy, Jr., Esquire 
Oxner & Stacy, P.A. 

90 Wall Street, Unit B 
Pawleys Island, SC 29585 

(Attorney for Respondents Courtney Gamble, 
Spencer Josey, and Elizabeth Ann Geddings) 

Enn Bridges 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 20 I 0-CP-31-195 

Cecil L. Josey, Jr., .................................. Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Eli,zabeth Ann Geddings, 
Cecil L. Josey, Jr., as Trustee of the Josey 
Family Trust ....................................... Defendants, 

Of Whom Stanley D. Josey is the, . . . . . . . . . . . . . . . . . . . . . .. Appellant, 

. and Of Whom Courtney Gamble, Spencer 
Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents. 

MOTION FOR EXTENSION 
s,mddV 10 lJnOa as 

ZlOZ 9 Z ~d'tl' 

'Pursuant to Rule 240, SCACR, Appellant requests a thirty cQMtl~~~~g~~~e~.: 'Nf 
deadline for filing and serving the initial brief and designation of matter in this case. The 

current deadline is April 30, 2012. This is Appellant's second extension request and is 

based in part on the fact that the parties are engaging in some settlement discussions. 

ISignature page attached 



April 26, 2012 

Respectfully submitted, , 

A. Hewitt, SC Bar #73674 
Nichols, SC Bar #4210 

TEIN, NICHOLS, 

HOMPSON & DELGADO 

Post Office Box 7965 
Columbia, South Carolina 29202 
(803) 779-7599 
(803) 779-8995 (facsimile) 

Patrick M. Killen 
MCGOWAN, HOOD & FELDER 

28 North Main Street 
Sumter, South Carolina 29150 
(803) 774-5026 

Attorneys for Appellant 



;ll_~ 0 
BLUESTEIN' NICHOLS, THOMPSON' DELGADO LLC 
ATTORNEYS AT L.AW 

Margaret Miles Bluestein 

John Shannon Nichols 

Stacy Elizabeth "Chompson 

John Dennis Delgado 

Allison Paige Sullivan 

Ashley Trout Thompson 

Blake Alexander Hewitt 

OF COUNSEL 

O. Eugene Powell, Jr. 

VIA HAND DELIVERY 
Honorable Jenny Kitchings, Clerk 
South Carolina Court of Appeals 
Post Office Box I 1629 
Columbia, South Carolina 2921 I 

Re: Josey v. Josey 

May 24, 2012 

Case Tracking No: 20 I I 197626 

Dear Ms. Kitchings: 

Please find enclosed for filing the original and seven (7) copies of a Motion for Extension in 
regards to this case. I have also enclosed a proof of service of this document on counsel for the 
Respondents and a check in the amount of $25.00 for filing this motion. Please return the 
additional filed copies to me via our courier. 

Thank you for your attention to this matter. If you have any questions or need any 
additional information, please do not hesitate to contact me. 

lemb 
Enclosures 
cc: Patrick M. Killen, Esquire 

Daniel W. Stacy, Jr., Esquire 
S. Bryan Doby, Esquire 
Mr. & Mrs. Stanley Josey 

COLUMBIA 1614 Taylor Street 

PO Box 7965 I Columbia, SC 29202 

P·803779.7599 F·803779.8995 

FLORENCE 248 South Irby Street 

Florence, SC 29501 

P·843665.9779 

Sincerely, _ 

fjJ»-~ 
Erin Bridges 
Paralegal to Blake A. Hewitt 
BLUESTEIN, NICHOLS, THOMPSON & 
DELGADO, LLC 

TOLL FREE 877 524.4675 BNTDLAW.COM 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas· 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr., .................................. Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr., as Trustee of the Josey 
Family Trust ................................. ~ ..... Defendants, 

Of Whom Stanley D. Josey is the, ....................... Appellant, 

and Of Whom Courtney Gamble, Spencer 
Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents. 

PROOF OF SERVICE 

The undersigned hereby certifies that on the date indicated below she served 

counsel for the Respondents with a copy of the Motion/or Extension by mailing a copy of 

the same by United States Mail with first class postage prepaid to the following 

addresses: 
S. Bryan Doby, Esquire 

Jennings & Jennings, P.A. 
Post Office Box 106 

Bishopville, SC 29010-0106 
(Attorney for Respondent Cecil L. Josey, Jr.) 



May 24, 2012 

Daniel W. Stacy, Jr., Esquire 
Oxner & Stacy, P.A. 

90 Wall Street, Unit B 
Pawleys Island, SC 29585 

(Attorney for Respondents Courtney Gamble, 
Spencer Josey, and Elizabeth Ann Geddings) 

. Erin Bridges 
. Paralegal 
~LUESTEIN, NICHOLS, THOMPSON 
& DELGADO, LLC 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

RECF,IVED 
MAY 2 4 2012 

SC Court of Appeals 

Cecil L. Josey, Jr., .................................. Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, . 
Cecil L. Josey, Jr., as Trustee of the Josey 
Family Trust ....................................... Defendants, 

Of Whom Stanley D. Josey is the, : ...................... Appellant, 

and Of Whom Courtney Gamble, Spencer 
Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents. 

MOTION FOR EXTENSION 

Pursuant to Rule 240, SCACR, Appellant requests a thirty day extension of the 

deadline for filing and serving the initial brief and designation of matter in this case. The 

current deadline is May 30, 2012. This is Appellant's third extension request and is 

based in part on the fact that the parties are continuing to engage in some settlement 

discussions. 3<:9 
~/DO(' '). 
/'I()~l r;r-

GRANTED 
JOHN CANNON FEW, C.J. 
FOR THE COURT 

BY:V<~~ 
-tQlerkr (Deputy Clerk) 



May 24,2012 

Respectfully submitted, 

Columbia, South Carolina 29202 
(803) 779-7599 
(803) 779-8995 (facsimile) 

Patrick M. Killen 
MCGOWAN, HOOD & FELDER 

28 North Main Street 
Sumter, South Carolina 29150 
(803) 774-5026 

Attorneys for Appellant 

2 
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~be ~outb Q,Carolina Q,Court of ~ppeaIs 

Cecil L. Josey, Jr., Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee 
of the Josey Family Trust, Defendants, 

Of Whom Stanley D. Josey is the Appellant, 
, 

and Of Whom Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee 
of the Josey Family Trust,are Respondents. " 

Appellate Case No. 2011-197626 

ORDER 

The time for serving and filing the appellant's initial brief and des,ignation of 
matter is hereby extended until June 29,2012. ' 

FOR THE COURT 

·BY tlttuu.~~ 
CLERK 

Columbia, South Carolina 



I :~I~~JIti1 
BLUESTEIN' NICHOLS, THOMPSON' DELGADO LLC 
ATTORNEYS AT LAW 

Margaret Miles Bluestein 

John Shannon Nichols 

Stacy Elizabeth Thompson 

John Denn',s Delgado 

Allison Paige Sullivan 

Ashley Trout Thompson 

Blake Alexander Hewitt 

OF COUNSEL 

O. Eugene Powell, Jr. 

VIA HAND DELIVERY 
Honorable Jenny Kitchings 
Clerk of Court 
South Carolina Court of Appeals 
Post Office Box I 1629 
Columbia, South Carolina 2921 I 

Re: Josey v. Josey 

June 21,2012 

Case Tracking No: 20 I 1-197626 

Dear Ms. Kitchings: 

Please find enclosed for filing the original and seven (7) copies of a Motion for Extension in 
regards to this case. I have also enclosed a proof of service of this document on counsel for the 
Respondents and a check in the amount of $25.00 for filing this motion. Please return the 
additional filed copies to me via our courier. 

Thank you for your attention to this matter. If you have any questions or need any 
additional information, please do not hesitate to contact me. 

/emb 
Enclosures 
cc: Patrick M. Killen, Esquire 

Daniel W. Stacy, Jr., Esquire 
S. Bryan Doby, Esquire 
Mr. & Mrs. Stanley Josey 

COLUMBIA 1614 Taylor Street 

PO Box 7965 I Columbia, SC 29202 

p·803779.7599 F·803779.8995 

FLORENCE 248 South Irby Street 

Florence, SC 29501 

P·843 665.9779 

Sincerely, _ 

~~ 
Erin Bridges 
Paralegal to Blake A. Hewitt 
BLUESTEIN, NICHOLS, THOMPSON & 
DELGADO, LLC 

TOLL FREE 877 524.4675 BNTDLAW,COM 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

" ECF,fVEJj 
JUN 2'1 2012 

se CO~rt·ot Appeals 

Cecil L. Josey, Jr., ........ ; ......................... Respondent, 

v. 

Stanley D. Josey, Courtney Gamble; 
Spencer Josey, Elizabeth AnnGeddings, 
Cecil L. Josey, Jr., as Trustee of the Josey 
Family Trust ....................................... Def~ndants, 

Of Whom Stanley D. Josey is the, ....................... Appellant, 

and Of Whom Courtney Gamble; Spencer 
Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents. 

PROOF OF SERVICE 

The undersigned hereby certifies that on the date indicated below she served 

counsel for the Respondents with a copy of the Motion for Extension by mailing a copy of 

the same by United States Mail with first class postage prepaid to the following 

addresses: 
S. Bryan Doby, Esquire 

Jennings & Jennings, P.A. 
Post Office Box 106 

Bishopville, SC 29010-0106 
(Attorney for Respondent Cecil L. Josey, Jr.) 



· " 

June 21,2012 

Daniel W. Stacy, Jr., Esquire 
Oxner & Stacy, P.A. 

90 Wall Street, Unit B 
Pawleys Island, SC 29585 

(Attorney for Respondents Courtney Gamble, 
Spencer Josey, and Elizabeth Ann Geddings) 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

QE'C~IVED 
JUN 21 2012 

SC Co~rt-ot Appeals 

Cecil L. Josey, Jr., .................................. Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr., as Trustee of the Josey 
Family Trust, ....................................... Defendants, 

Of Whom Stanley D. Josey is the ....................... Appellant, 

and of whom Courtney Gamble, Spencer 
Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the JoseyFamily Trust, are ........ ; .... Respondents. 

MOTION FOR EXTENSION 

Pursuant to Rule 240, SCACR, Appellant requests a thirty day extension of the 

deadline for filing and serving the initial brief and designation of matter in this case. The 

current deadline is June 29, 2012. 

This is Appellant's fourth extension request, and it should be the final one. The 

extension is not sought for the purpose of delay. To this point, briefing and argument 

obligations in other cases have prevented Appellant's counsel from working on this case. 



, " 

The parties have also been engaged in some settlement discussions, but those discussions 

should not impact this being the final request for the extension of the briefing deadline. 

June 21, 2012 

Respectfully submitted, 

Blake A. WItt, SC Bar #73674 
John S. Nichols, SC Bar #4210 
BLUESTEIN, NICHOLS, 

THOMPSON & DELGADO 

Post Office Box 7965 
Columbia, South Carolina 29202 
(803) 779-7599 
(803) 779-8995 (facsimile) 

Patrick M. Killen 
MCGOWAN, HOOD & FELDER 

28 North Main Street 
Sumter, South Carolina 29150 
(803) 774-5026 

Attorneys for Appellant 

2 



moe ~outo <!Carolina <!Court of ~ppeal5 

Cecil L~ Josey, Jr., Respondent, 

· v. 

StanleyD; Josey, ~ourtney Gamble, Spencer Josey, 
· Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee 
of the Josey Family Trust, Defendants, 

Of Whom Stanley D. Jo~ey is the Appellant, 

.. and Of-Whom Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee 

· of the Josey Family Trust,are R~spondents . 

. Appellate Case No. 2011-197626 

ORDER 

The time for serving and filing the appellant's initial brief and designation of 
matter is hereby extended until July 30, 2012. 

. . 

Columbia, South Carolina 
cc: Stephen Bryan Doby 
Patrick McFadden Killen 
John S. Nichols 
Daniel W. Stacy, Jr. 
Blake Alexander Hewitt 

FOR THE COURT. 

BY II. ~ au-.., Cqpu.,. 
. CLERK .. 

;, . 



I ~1_~_I_fij 
BLUESTEIN· NICHOLS, THOMPSON' DELGADO LLC 
A T T O' R N E Y 5 A T LAW 

Margaret Miles Bluestein 

John Shannon Nichols 

Stacy Elizabeth Thompson 

John Dennis Delgado 

Allison Paige Sullivan 

Ashley Trout Thompson 

Blake Alexander Hewitt 

OF COUNSEL 

O. Eugene Powell, Jr. 

VIA HAND DELIVERY 
Honorable Jenny Kitchings 
Clerk of Court 

July 30, 2012 

REcli;lVElJ 
JUL J 0 2012 

South Carolina Court of Appeals 
Post Office Box I 1629 
Columbia, South Carolina 2921 I 

Re: Josey v. Josey 
Case Tracking No: 20 I 1-197626 

Dear Ms. Kitchings: 

seC' OUrtotAn ulJ&als 

Please find enclosed for filing the original and one (I) copy of the Initial Brief of Appellant 
and Designation of Matter to be Included in the Record on Appeal in regards to this case. I have 
also enclosed a proof of service of this document on counsel for the Respondent. Please return 
the additional filed copies to me via our courier. 

Thank you for your attention to this matter. If you have any questions or need any 
additional information, please do not hesitate to contact me. 

lemb 
Enclosures 
cc: Patrick M. Killen, Esquire 

Daniel W. Stacy, Jr., Esquire 
S. Bryan Doby, Esquire 
Mr. & Mrs. Stanley Josey 

COLUMBIA 1614 Taylor Street 

PO Box 7965 I Columbia, SC 29202 

P·803779.7599 F·803779.8995 

FLORENCE 248 South Irby Street 

Florence, SC 29501 

p·843665.9779 

Sincerely, 

[~~ 
Erin Bridges 
Paralegal to Blake A. Hewitt 
BLUESTEIN, NICHOLS, THOMPSON & 
DELGADO, LLC 

TOLL FREE 877 524.4675 BNTDLAW,COM 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr., .................... ; .............. Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr., as Trustee of the Josey 
Family Trust ....................................... Defendants, 

'Of Whom Stanley D. Josey is the, ....................... Appellant, 

and Of Whom Courtney Gamble, Spencer . 
Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents. 

PROOF OF SERVICE 

The undersigned hereby certifies that on the date indicated below she served 

counsel for the Respondents with a copy of the Initial Brief of Appellant and Designation 

of Matter to be Included in the Record on Appeal by mailing a copy of the same by 

United States Mail with first class postage prepaid to the following addresses: 

S. Bryan Doby, Esquire 
Jennings & Jennings, P .A. 

Post Office Box 106 
Bishopville, SC 29010-0106 

(Attorney for Respondent Cecil L. Josey, Jr.) 



July 30, 2012 

Daniel W. Stacy, Jr., Esquire 
Oxner & Stacy, P.A. 

90 Wall Street, Unit B 
Pawleys Island, SC 29585 

(Attorney for Respondents Courtney Gamble, 
Spencer Josey, and Elizabeth Ann Geddings) 

Erin Bridges 
Paralegal 
BLUESTEIN, NICHOLS, THOMPSON 
& DELGADO, LLC 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee. 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr., ...................... , ............ Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey,·Elizabeth Ann Geddings, 
Cecil L. Josey, Jr., as Trustee of the Josey· 
Family Trust, ................................. : .... Defendants, 

Of Whom Stanley D. Josey is the .; ....... ' .............. Appellant, 

and of whom Courtney Gamble; Spencer 
Josey, 'Elizabeth Ann Geddings, Cecil L. Josey, 
Jr., as Trustee of the Josey Family Trust, are ............. Respondents. 

APPELLANT'S DESIGNATION OF MATTER 
TO BE INCLUDED IN THE RECORD ON APPEAL 

Appellant proposes the following be included in the Record on Appeal: 

1. Order of July 5, 2011 (filed July 7, 2011); 
2. Aniended Order of August 5, 2011 (filed August 9,2011); 
3. Complaint; 
4. Answer of Stanley D. Josey; 
5. Amended Answer of Stanley D. Josey; 
6. Answer of Courtney Gamble and others; 
7. Notice of Hearing (dated April 1,2011); 
8. Trial Transcript; 
9. Trial Exhibits 3, 5, 9, 20, 28, 30, and 37- 45; 



I certify that this designation contains no matter which is irrelevant to this appeal. 

July 30, 2012 . 

2 

Respectfully submitted, 

31~1)J b 

Blake A. Ifewitt, SC Bar # 73674 
John S. Nichols, SC Bar # 4210 
BLUESTEIN, NICHOLS, 

THOMPSON & DELGADO 

Post Office Box 7965 
Columbia, South Carolina 29202 
(803)779-7599 
(803) 779-8995 (facsimile) 
bhewitt@bntdlaw.com 
j snichols@bntdlaw.com 

Attorneys for Appellant 



\ r l' 

HENRY C. JENNINGS 1891-1978 
ROBERT D. JENNINGS 1934-2011 

JENNINGS & JENNINGS. P.A. 

JACOB H. JENNINGS 
S. BRYAN OOBY 

WlLlJAM W. WHEELER, m 

ATTORNEYS AT LAW 
POST OFFICE BOX 106 

BISHOPVILLE, SOUTH CAROLINA 29010-0106 

August 22, 2012 

Honorable Jenny Kitchings 
Clerk of Court, SC Court of Appeals 
Post Office Box 11629 
Columbia. SC 29jj.i 

Re: Josey Vs_ Josey 
Case Tracking No.: 2011-197626 
Our File No. 08-3304 

Dear Ms. Kitchings: 

TELEPHONE 

(803) 484-5454 

FAX (803) 484-6044 

1 COURTHOUSE SQUARE 

Please find enclosed original and one (1) copy of Motion for 
Extension in connection with the above referenced matter. I 
have also enclosed a proof of service and check in the amount of 
$25.00 for filing fees. Please return the additional copy to me 
in the envelope provided. 

By copy of this letter, I am herewith serving copies of the same 
upon Patrick M. Killen, Daniel W. Stacy, Jr. and Blake A. 
Hewi tt. 

Thanking you, with kind regards. 

Yours very truly, 

SBD/ca 
Encs. 
CCI Mr. Patrick M. Killen 

Mr. Daniel W. Stacy, Jr. 
Mr. Blake A. Hewitt 
Mr. Cecil L. Josey, Jr. 

INGS, P. A. 

RECF,IVED 
AUG z 4 2012 

SC COLIrt of Appeals 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr.,. Respondent, 

Stanley D. Josey, Courtney 
Gamble, Spencer Josey, 
Elizabeth Ann Geddings, 
Cecil L. Josey, Jr., as 
Trustee of the Josey Family 
Trust, 

Of whom Stanley D. Josey is the 

And of whom Courtney Gamble, 
Spencer Josey, Elizabeth Ann 
Geddings, Cecil L. Josey, Jr., 
As Trustee of the Josey Family 
Trust, are ." . " 

v. 

PROOF OF SERVICE 

RECJi;lVED 
AUG ~4 2012 

Be Court Of ItrJoeaJs 

Defendants, 

Appellant, 

. Respondents. 

The undersigned hereby certifies that she is a secretary 
with the law firm of Jennings & Jennings, P. A.; that a copy of 
the MOTION FOR EXTENSION was served in the foregoing action by 
depositing the same in the United States mail with sufficient 



postage affixed thereto and return address clearly visible on 
the 22 nd day of August, 2012, addressed to the following: 

Patrick M. Killen 
McGowan, Hood & Felder 
28 North Main Street 
Sumter, SC - 29150 

Daniel W. Stacy, Jr. 
Oxner & Stacy 
90 Wall Street - Unit B 
Pawleys Island, SC 29585 

Blake A. Hewitt 
Bluestein, Nichols, 
Thompson & Delgado 
P. O. Box 7965 
Columbia, SC 29202 

Jennings & Jennings, P. A. 
P. O. Box 106 
Bishopville, SC 29010 
(803) 484-5454 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr.,. 

Stanley D. Josey, Courtney 
Gamble, Spencer Josey, 
Elizabeth Ann Geddings, 
Cecil L. Josey, Jr., as 
Trustee of the Josey Family 
Trust, 

Of whom Stanley D. Josey is the 

And of whom Courtney Gamble, 
Spencer Josey, Elizabeth Ann 
Geddings, Cecil L. Josey, Jr., 
As Trustee of the Josey Family 
Trust, are . 

v. 

MOTION FOR EXTENSION 

. Respondent, 

Defendants, 

Appellant, 

. Respondents. 

Pursuant to Rule 240, SCACR, Respondent requests a thirty 

day extension of the deadline foi filing and servitECRIVED 
AUG z 4 2012 

se Court of Appeals 



Respondent's, Cecil L. Josey, Jr., initial brief and designation 

of matter in this case. The current deadline is August 29, 

2012. 

August 21, 2012 

Other Counsel of Record: 

Patrick M. Killen 
McGowan, Hood & Felder 
28 North Main Street 
Sumter, SC 29150 

Daniel W. Stacy, Jr. 
Oxner & Stacy 
90 Wall Street - Unit B 
Pawleys Island, SC 29585 

Respectfully submitted, 

Bishopville, SC 29010 
(803) 484-5454 

ATTORNEYS FOR RESPONDENT, CECIL L. 
JOSEY, JR. 

Blake A. Hewitt 
Bluestein, Nichols, 
Thompson & Delgado 
P. O. Box 7965 
Columbia, SC 29202 
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APPRAISAL OF REAL PROPERTY 

LOCATED AT: 

Elliott Highway 
Lynchburg, SC 29080 

FOR: 
Stoney Run Farms Partnership 

Josey Family Trust 
Stanley Josey 

AS OF: 
07/0212009. 

BY: 
D. Greg Stone CR-1708 
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Borrower/Client JOSEY 
Property Address Elliott Highway 
City Lynchburg 
Lender N/A 

August07,2009 

Mr. Rainey Josey 
3542 Elliott Highway 
Lynchburg, SC 29080 

Supplemental Addendum 

COllnty Lee 

RE: Restricted Use Appraisal Report - Several Farm Buildings/Cabin 

Dear Mr. Josey, 

State SC Zio Code 29080 

In accordance with your request, I have inspected, investigated, analyzed, and appraised those properties identified in this 
report located on Elliott Highway, Lynchburg, Lee County, SC. Subject properties are barns, sheds, workshops and a 
cabin. Property currently titled in name of Cecil L. Josey Sr(life estate). These improvements are located on tax map 
066-00-00-069. 

This letter serves as a Restricted Use Appraisal Report of the subject as of the appraisal date, July 02, 2009. I 
understand this appraisal report will be used to determine the value of the above referenced property for use in the 
division of the improvements. I have physically inspected the subject improvements and have investigated all factors 

,influencing value. Value of improvements only no value assigned site. 

This appraisal complies with the minimum appraisal reporting requirements of the USPAP of the Appraisal Foundation. As 
this appraisal is a Restricted Use Appraisal Report, this appraisal may not be fully understood without additional 
infomnation retained in my files. This report has been prepared for your exclusive use in decisions related to the possible 
division of the property and is' not intended to be used for mortgage lending purposes. The intended user is the client 
named in this report. The highest and best use of the these improvements is for continued use as sheds, workshops, and 
cabin. . 

Value of improvements is based on replacement cost minus depreciation. Appraiser has assigned a value for each 
improvement. This is based on my inspections, investigations and analysis and conclude an estimate of the 
unencumbered fee simple interest of the subject improvements as of the appraisal date, July 02, 2009 in 'AS IS' condition 
as follows: . 

·1 - 40x 80 Shed/Enclosure Wood Sided with a tin roof $3,000 

2 - 26 x 41 Covered shed with a tin roof $500 

3 - 36 x 41 Enclosed with a shed $2,000 

4 - 27 x 60 Workshop, concrete floor & aiuminum roof $5,000 

5 - 21 x 101 Car storage 10 door metal frame $7,500 

6 :40 x 60 Workshop Steel frame $12,000 

7 - 32 x 90 Enclosed with rear shed CCBIWood $10,000 

8 - 36 x 60 Hoover building $6,000 

9 - Two story cabin 2150+-square feet $15,000 

Subject site contains 32.98 acres and located on tax map 066-00-00-069 as noted on Lee County tax assessors maps. 
Subject site is valued as if vacant. Also the large ponds have been assigned no value for purposes of the report. 

Value of subject site is based on sales of similar properties located in SUbjects area. This is based on my inspections, 
investigations and analysis and conclud an estimate of the unencumbered fee simple interest of the subject site 
as of the appraisal date, July 02, 2009 in 'AS IS' condition as follows: . . 

Sincerely, 

TWO THOUSAND DOLLARS PER ACRE 
($2,000) 

Form TADD - "TOTAL for Windows' appraisal software by a la mode, inc. -1-BOO-ALAMODE 



Borrower/Client JOSEY 

Property Address Elliott HiQhway 
Cilv LvnchburQ 

Lender N/A 

Site Map 

Countv Lee 

',-1./_ .... ': 

State SC 
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Borrower/Cnent JOSEY 

Property Address Elliott Highway 
C~ Lyrl(:hbur:g 

Lender N/A 

.:. 

County Lee 

Plat Map 

State SC ZiD Code 29080 
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Borrower/Client JOSEY 
Prooertv Address Elliott Hiqhw8v 
Ci\Y_ Lynchbur>l 
Lender N/A 

Subject Photo Page 

County Lee State SC 

Elliott Highway 
Sales Price 
Gross Living Area 
Total Rooms 
Total Bedrooms 
Total Bathrooms 
Location 
View 
Site 
Qu~ity 

Age 
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Borrower/Client JOSEY 
Prooertv Address Elliott Hiahwav 
citY L vnchburq 
Lender N/A 

Subject Photo Page 

County Lee State SC 

Elliott Highway 
Sales Price 
Gross Living Area 
Total Rooms 
Total Bedrooms 
T etal Baituooms 
Location 
View 
Site 
Quality 
Age 
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Zip Code 29080 
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Borrower/Client JOSEY 
ProDertv Address Elliott Hiahwav 
Citv L vnchburq 
Lender N/A 

Subject Photo Page 

Countv Lee State SC 

Elliott Highway 
Sales Price 
,Gross Living Area 
Total Rooms 
Total Bedrooms 
Total Bathrooms 
location 
View 
Site 
Quality 
Age 
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Building 1: 

Building 2: 

. Building 3: 
Building 4: 
Building 5: 

Building 6: 

Building 7: 

Building 8: 

Building 9: 

Rainey Josey: 

Rainey Josey: 

All 50/50 
All 50/50 
Stan Josey: 

-Elizabeth Ann G: 
Courtney Gamble: 

. Rainey Josey: 

Stan Josey: 
~a.i.n~y Jos~y: __ 

Item 1 
Item 2 

Item 1 
Item 2 
Item 3 

• Item 4 
Item 5 
Item 6 
Item 7 
Item 8 

Item 1 
Item 2 
Item 3 
Item 4 
Item 5 
Item 6 
Item 7 
Item 8 
Item 9 
Item 10 

Reddick Nitrogen Appl 
Reddick Sprayer 

Case IH Drill / Reddick ditcher 
JD Corn header 
Scout boat 
JD 997 lawn mower 
Fuel tank (green) 
Fuel tank trailer (red) 
JD tractor 7410 
JD MX7 Bush hog 

Jaguar E-type grey. 
Jaguar E.-type blue 
Winton 
Morman 
Overland 
Model T 
Paige Detroit 
Franklin 
Willys Knight 
Roamer 

Item 1 Boat 
Item 2.. . J.D. tractor 781.0 .. 
Item 3 JD· Planters 

Pl.A.INTlFF'S 
_~EXHIBIT 

7.2 /-// 

Item 4 Tools/welder/air camp/parts/farm supplies 

Spencer Josey: Item 1 
• Item 2 
. Item 3 

• item 4 
. Stan Josey: Item 5 

Courtney Gamble: 

Elizabeth Ann G: . 

Rainey Josey: 
Stan Josey: 

Rainey Josey: 

• Item 6 
~ . Item 7 

Item 1 
. Item 2 
Item 3 
Item 4 
Item 5 

·,Item 6 

Item 1 
Item 2 
Item 3 
Item 4 
Item 5 
Item 6 
Item 7 

Spencer Josey: Item 8 
Item 9 

Courtney Gamble: Item 10 
Item 11 

Elizabeth Ann G: Item 12 
Stan Josey: Item 13 

Item 14 

Pierce Arrow 
. -Hupmobile 

Model T 
(3) Surveillance cameras 
4 Wheeler 
Model T 
Misc wood on 50/50 owned trailer 

Model T· 
Studebaker 
MG Replica 
Model T 
ModeLl· 
Chalmers. 

2 Window unit AlC 
1 Bunk bed 
Double bed-
Skeet th~ower 
Pool table & balls/ques 
TV 
Fire wood rack 
Electronics I radio I speaker I cd player 
Gun cabinet 
Butcher block 
Microwave 
Pinball machine 
Fishing rods 
Deer mounts I skin I antlers on wall 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

Cecil L. Josey, Jr., 

Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann 
Geddings, and Cecil L. Josey, Jr., 
as Trustee ofthe Josey Family Trust, 

Defendants, 

Of whom StanleyD. Josey is the, 

Appellant, . 

and Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, and 
Cecil L. Josey, Jr., as Trustee of 
the Josey Family Trust are, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) AFFIDAVIT OF STANLEY D. JOSEY . 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

StanleyD.Josey personally appeared, was duly sworn, and says the following: 

1. I am over the age of eighteen, and 1 am not suffering under any temporary or 

permanent disability or incapacity that would prevent me from swearing to the truth of the 

statements in this affidavit. 

2. I am the appellant in this appeal. 

3. The 32 acres ofland at issue in this appeal has been in my family since the 1950's. 

My father purchased the land when I was a boy and we moved on the property when I was about 

six (6) years old. My mother died when I was ateenager, my father died in 1998, and my brother 

died 2001. 



4. In the years since my father purchased this property, my family accumulated a 

sizeable amount of farm ~quipment, tools, automobiles, automobile parts, and machines that 

have always been stored in buildings that we constructed on the property. Some of these 

automobiles, tools, and pieces of equipment are owned jointly by me and the other members of 

my family. Other items of property are owned by me or other members of my family 

individually. The jointly owned property is at issue in this partition case. 

5. I conservatively estimate that I have roughly $400,000.00 worth of property 

currently stored in the buildings. Two of my classic automobiles have been designated as First 

National Winners by the Antique Automobile Club of America. I estimate my most valuable 

automobile to be worth approximately $150,000.00, however, it is difficult to value antique 

automobiles. We believe some of the cars stored in the buildings may be one of a kind. 

6. My family constructed the storage buildings and sheds for the specific purpose of 

housing and maintaining these tools, machines, automobiles, and this equipment. Some of these 

buildings are insulated because insulated storage is important for maintaining the condition of 

certain pieces of property like antique automobiles. 

7. Although I respect the fact that the special referee ordered me to remove my 

property from the 32 acres and nine (9) buildings, I have not removed any property because of 

the expense involved in such a move and because I have no other means of storing this property. 

I do not have the present ability to store multiple classic automobiles, large pieces of farm 

equipment, milling machines and lathes, an electric organ, a fishing boat, and several of the other 

pieces of property that I have traditionally kept in these storage buildings. This property consists 

of items awarded to me in this lawsuit as well as items owned individually by me. Pictures of a 

few pieces of this property are attached to this affidavit. 



8. It is important for me to be able to access my property during the pendency of this 

appeal because some of my property requires preventative maintenance. Classic automobiles 

require consistent maintenance. To take one example, it is important to maintain the proper air 

pressure in the tires on a classic automobile, even when that automobile is parked. The tires on 'a 

classic automobile are costly and when the air pressure in those tires is inadequate, the tire 

suffers structural damaged. These tires are small diameter tires and require high pressure. A 

drop of only a few pOUllds in pressure causes the sidewall to buckle from theweight of the car 

and the beading in the tire to separate. At a minimum, maintaining the proper pressure in the 

tires requires weekly attention. Some of these cars also have valuable metal components made of 

German silver, nickel, brass, and copper, and the interiors of some of the cars contain high-

qualitY leather. Maintaining the integrity of these materials also requires weekly attention, and I 

have traditionally performed this maintenance myself. 

9. It is also important for me to be able to store equipment in the buildings and sheds 

during this appeal, and to be able to retrieve and use that equipment during reasonable hours. My 
'II' 

wife and I operate a 1,500 acre farm, and all of our heavy equipment has traditionally been stored 

in the buildings and sheds on this property. This heavy equipment includes our tractor, our Bush' 

Hog, our backhoe, and various pieces of seed planting equipment. Because I am unable to access 

the 32 acre property for the purpose of storing equipment, my tractor and backhoe are currently 

parked outside at my farm and exposed to the weather. 

10. I have not been on the 32 acres or in the nine (9) buildings since November of 

2011, which was during a visit to the property arranged by my attorney. Additional requests to 

inspect my property have gone unanswered. I was only able to acquire my boat for use by 

agreeing to allow my nephew, who is the plaintiff in this suit, to leave the boat on our neighbor's 



property for me to retrieve. My requests to return the boat to the storage building have also gone 

unanswered. The aluminum on the boat is now suffering damage because although I have the 

ability to place a cover over the boat, failure to store the boat in a building allows the aluminum 

to oxidize and deteriorate. 

11. I estimate that I need 30 hours of access to this propertY per week in order to 

maintain the property I have stored there. I also need the ability to continue to store farm 

equipment in the buildings and sheds on the property, and to retrieve and return that equipment at 

reasonable hours, for example, between 7 a.m. and 7 p.m. 

12. I will strictly abide by whatever terms of access are specified by the Court. In this 

affidavit, I have endeavored to request only the access which Ibelieye is reasonably necessary to 
, . , 

maintain the property I have described. 

Further Affiant sayeth not. 

SWORN TO AND SUBSCRIBED 
'. b{!fore me this 31111_ day , 
of Avq.\lST ,2012 

31~ ~IAI<IiA. " .... >rfT 
NotaryP~ I 

My Commission Expires: 15 A.~ClcJ!,-r '2.0\5 
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STATE OF SOUTH CAROLINA 

. COUNTY OF LEE 
IN THE COURT OF COMMON PLEAS 
Case No., 2010-CP-31-195 

Cecil L. Josey, Jr. , 
Plaintiffs, 

, versus 

) 

) 

') 

) 

) 

Stanley D. Josey" Courtney Gamble, ) 
Spencer'Josey, Elizabeth Ann ) 
Geddings, Cecil L. Josey, Jr. as ) 
Tr'Jstee of the'Josey 'Family Trust,· ) 

befendants. 
) 

) 

--------------------~~----------~) 

ORDER 

JUDGE: 
DATE, OF HEARING: 

, HONORABLE W. HAIGH PORTER 
·OCTOBER 10, 2011 

ATTORNEY FOR PLAINTIFF: 
ATTY FOR DEFENDANT, STANLEY 

JOSEY: 
ATTY FOR GAMBLE, JOSEY, 

S. BRYAN DOBY , 

PATRICK M. KILLEN 

'GEDDINGS & JOSEY"FAMILY TRUST: DANIEL W. STACY, JR. 
'COUR~ REPORTER: DORIS TOMPKINS BROWN 

.,' 

This matter is pending befbreth~ Court ,based on ,two 

motions. The first motion is filed by the Defendant, Stanley D., 

Josey whereby he requests this Court to stay the Order of July 

5,2011 and Amended Order ,of August 5,;2011 pending any appeal 

in ~his matter, as a Notice of rntent to Appeal has been' filed 

by this D~fendant~' Stanley D. Josey. 

Mr. Doby, on behalf of the Plaintiff, Cecil L. Josey, Jr., 

filed a Motion concerning the ability of the Defenda~t, Stanley 

D. Josey to enter on the 32, acres property, which is subject to 

this partition action. 

Certified as a True Copy 

~~'A~A,~ 
C ric, Court of Common Pleas 

d General Sessions, Lea 
County, South Carolina 



Initially the' Court finds that it has jurisdiction to 

decide these motions under Rule 205 and Rule 241, SCACR. The 

Court also notes that all parties, in this mat~er agreed at the 

beginning of the hearing that th~ Court has jurisdiction over 

these Motions. The Court, therefore, finds that it has subject 

matter jurisdiction to hear these matters. 

Astc the Defendant, Stanley J. Josey's Motion for a stay 

of the Court's orders of July 5, 2011 and August 5, 2011, the 

Court denies this Motion and declines to grant a§tay of the 

Orders pending any appeal. The Court provided for Mr. Stanley 

D. Josey to remove 6ertain personal property that he owned from 

the property sUbject td this partition action, and provided for 

, , 

c~rtain time limits. The ,Couri also provided an extensive list 

of the problems and fric~ion between Stanley Josey and the 

remaining parties: The Court does notbelie~e that a stay of 

orders issued on July5~ 2011 and August 5, 2011 is appropria,te 

and declines to grant such a stay~ 

As to the request by th~ Pla{ntiff, Cecil L. Josey, Jr., to 

further restrict access by Defendant, Stanley D. Josey, to the 

32 acre tract of land subject to this partition action, the 

Court would deny such motion. The intent of the wording on 

pages 5 and 6 of the Orders is clear. Stanley Josey is to have 

the right to remove items of personal pioperty as designated at 

specific times and restrictions as set forth on page 6 of the. 



orders dated July 5, 2011 ind August 5 r 2011. The only purpose 

for this Defendant, Stanley D. Josey, to enter upon the 32 acres 

was for the removal of personal property awarded to him. His 

access to this property awarded to the remaining parties should 

be limited to such removal of personal property. 

Therefore, the Motion of Defendant, Stanley D. Josey, 

seeking a stay of Orders of July 5, 2011 and AugustS, 2011 is 

·denied. The Motion of Plaintiff, Cecil L. Josey, Jr., seeking 

modification of Orders dated July 5, ·2011 ~nd Augu~t 5, 2011 ~s 

denied with the clarification that intent of the Order was for 

Mr. Stanley Josey to have the right toremcive items of pers6nal 

property ~s designated at ~pec~fic times and the only purpose 

for him going on the 32 a~res subject to this partitio~ suit was 

for the removal of his p~rsonal property awarded to him pursuant 

to the above referenced Orders. 

AND IT IS SO ORDERED. 

HAIGH PORTER, SPECIAL REFEREE 

, 2012 
Florence, SC 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter; Special Referee 

Case No. 2010-CP-31-195 

Stanley D. Josey .............. Appellant, 

v. 

Cecil L. Josey, Courtney Gamble, Spencer Josey, Elizabeth Ann Geddings, Cecil L . 
. Josey, Jr., as Trustee of the Josey Family Trust. ... Respondents. 

NOTICE OF APPEAL 

Sta·nley D. Josey appeals the Amended Order dated August 9, 2011 Appellant 
received written notice of entry of this order on August 15, 2011. 

DATED: .<g (1i.P( ( \ 

<P~4V~ 
Patrick M. Killen· 
28 North Main Street 
Sumter, South Carolina 29150 
(803) 774-5026 
Attorney for Appellant 

PrlrlP. 1 ()f ? 



Other Counsel of Record: 

S. Bryan Doby 
Jennings & Jennings, P.A. 
P.O. Box 106 
Bishopville, SC 29010 
(803) 484-6044 
Attorney for Respondents, 
Cecil L. Josey, Jr. 

Daniel W. Stacy,Jr. 
Oxner & Stacy, P.A. 
90 Wall Street, Unit B 
Pawleys Island, SC29585 
(843) 235-6747 
Attorney for Respondents, 
Courtney Gamble, Spencer Josey, and 
. Elizabeth Ann Geddings . 

Paoe 2 of 2 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM LEE COUNTY 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31~195 

. Stanley D. Josey: ............. Appellant, 

v. -~... . ... ~" .... ~" .... " ... :-..".. ... -~." .-

Cecil L. Josey, Courtney Gamble, Spencer Josey, Elizabeth Ann Geddings, Cecil L. 
, Josey, Jr., as Trustee of the Josey Family Trust. ... Respondents. 

PROOF OF SERVICE 

I certify that I have served the Notice of Appeal on all Defendants by depositing 
copies of it in the United States Mail, postage prepaid, on August~, 2011, addressed 
to their attorneys of record, S. Bryan Doby, Post Office Box 106, Bishopville, South 
Carolina 29010 and Daniel W. Stacy, Jr., 90 Wall Street, Unit B, Pawleys Island, SC 
29585. 

DATED: 1 [1(0 II \ 
I 

Patrick M. Killen 
28 North Main Street 
Sumter, South Carolina 29150 
(803) 744-5026 
Attorney for Appellant 

Page 1 of 1 
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STATE OF SOUTH CAROLINA 1\ I'IIL ('01 'I{ r ()J: l'O'v1\101\ PLEAS 
CJ\·II. AClJOr-.; \0. ::U)O-CP-:1I-J9S 

COUNTY OF LEE 

Cecil L. Josey. Jr.. , 
) 

Plaintiff. 

vs. AMENDED ORDER 
, ' ~1S910171~ 

Stanley D . .lose\'. Courtne\' (iulllhlt:. ...<; h. {r, 
, . . . ","" ~ "'9 
Spencer Jos~y. L1izaheth Ann 4V' ~ 

, Geddings. Cecil L. Josey. Jr.. as ii S 
Trustee of the Josey Family Trust. ~~ p;.u.Cj",.?;~,l,.l ~I 

. , jIlME~' , ~1 
~\\ i· <0 

Defendants. ~ .l£~~il:N':',.y ~¢P/ ' 
__ -.1 <Ci9.

I
>" . 11,1.:,'\, " / 
C.Slt;i(.£· ' 

This matter was referred to me as Special Referee pursuant toan ()rdcr or Rderence filed 
with the Clerk of Court for Lee County. ' 

: A hearing on the merits was held on April 26. 2() J 1.' The'PlaintitTwas present with' his 
attorney. S. Byran Dob)'. The Defendant. Stanley I) .. Iose;; was present with his attollley. 
Patrick M. Killen. 'The reillaining'Lkkndallts wcrl' pl\:senl \\'illl Iheir allorney Daniel Vv' . 

. Slacv . .Ir .. lt is noted that these Defendants aI',' [hl' sihlin!2s of'the PI:jintitf. Thl' . . ~ ~ 

Defehdant. Stanley D) ose)'. is the uncle of the Plainti 1'1' and remaining Defendants. 

An Order was issued by me on July 5. 20J lalld tiled with the Office of the Clerk of 
CourtJor Lee (\)Ullty on July 7. ~()) I: 8y aJld Ihrougil his attorney the defendantStanky 
,D .. Iosey likd a Moti(1I1 for \ic" ll'ialpurslI<l1l1 III Rule 59. St 'RCP or. in the alternative: 
,Motion for RecoilsideratiolloTOrder '\'ith all ,\ddendul1l tllthL' \1,1Iinll Stlhmined on.luly 
, 19.2011. A hearing v .. ·as held on the Motions on Tuesday. August .'2. 2011. The original 
Order of July 5th is hereby amended and or moditied as ~et forth hereinbelow . 

FACTS 

The late C. W. Josey. Jr.. a/k/a c.Wof'furd .Iosey. h~reiliaftel ··\Vnf!tlf'lf·.died in 
.' !\iovernber ) 998, Prior to, his death he accumulated holdillgs of t~lrIn land, cummercial 

real estate and personal property. Fruill the testimony. t)l1e can c\l\1Cludc that he was not 
, onl~' a SlICCC;Sf'uI I:trlller amI bliSiIIL'S-;lll~tl~ hul :dsll ,I l,tkllt,'d r,",ltlrl': Pi" \intage 

:luitll1lllbi ks, 

Wofford had t\\O suns. Cecil I., .Ipsey. hcreinafter ··('ccil". and St<lllk: n, ),ISe). 

hereinafter .. Stank;· ... 



From the testimony, one can conclude that Cecil. like his father. was successful as a , 
farmer. businessman. and was known as a restorcr 01'\ intage \chicles. 

Stanley worked with the Honda Corporation Motorcycle division for a few years and 
worked for his father and later his brother. Cecil. He stated that he "retired" upon the 
death of Cecil. but liked to work on.old furniture, 

After the death of Wotford. Cecil cOIl\cyed his interest in the suhject assets. set out 
herein below. to the .Josey Family Trust. hereinatier "Trust", The heneticiaries of the 
Trust being Cecil L. .Josey. Jr.. Courtney Gamble. Spencer Josey. and Elizaheth Ann 
Geddings.all being Cecil's children. Later the Trust conveyed a 1% interest to each of 
the four (4) beneficiaries: 

There is 1111 dispUlt: as to the o\\'llershil' heillt! I'il'!) (:,()O'o) ill St:lnk). Forty-six (46%) in 
the Trust. and the remaining Four (~o!o)"percL'nr\\ith the children oJ'Cl'cil. 

The property'. real and personal. subject to this action consists of the follo'vving: 

1. Note and Mortgage due Josey rvlarital Trust \\ itll outstantiilig principal and 
accumulated payments: 

2. Britton Farm 30.acres more or less 
(Plaintiffs Exhibit 1 - appraisall) 

3. Fertilizer PlantA.6 acre.s mnrl' qr kss 
(Plaintilrs hhihit 2 --appruisal) 

4. 3:2.98 acres more or less \",itll nine (9) buildings/sheds 
( Plaintiffs Exhibit 3 -- <lprr~is31) and 

. ( Plaintiffs Exhibit 9- plat) 

5. Vintage Automobiles 

6. Parts and Tools 

The unique assets consist of Items 5 and 6 in the schedule ab()\~. Reference is hereby 
made to thc \'ariuus photographs in ~\idenct' as Exhibit ~<). Subst'qucnt to the merits 
hearing. the undersigned. along with Mr. Killen and Mr. Dohy viewed the property in 
person, examining the proximity to other properties owned by Josey Family Tlyst.the 
children of Cccil. and Cecil L. Jose~· . .II'. 

In addition IOlhe' pn,kssion;i/ apprdisal.·.set lllll in 1'1~lilltit'rs hhihits I. ~. and 3. the 
Plaintiff introduced I->,hibit 28 prepared by PI:lil1li rr \\ilh ~lssist~1I1el' llf Srel1L'Cr Josey. 



- "'I..~, '. 

·11 .• 

(Copy Attached.) The Defendant. Stanley. did not introduce any appraisals of such items 
and the Plaintiffs appraisal and estimate of value was unchallenged. After viewing the 
personal property the undersigned was awestruck by the magnitude of trying to appraise 
the personality by item and in particular as to the great quantity of (\Id parts acquired by 
Wofford and Cecil over a long career in the restoration business. 

Plaintiffs Exhibit 29 (copy attached) sets out the ownership of \'arious items. Again. this 
listing was not challenged 

Plaintiffs b:hibit30 (coPy attached) was a pr()posalll)r allo'cationorasscts between the 
parties. 

In reviewing Exhibits 28.29 and 30. an error in arithmetic \\'a5 noted. The total of 
$34.000.00 in the estimated value column shl)uld be $-l5.900.0() , 

Pursuant to Section 15-01-:25. (entiL' or 1.,1\\:; ol'Solith Carolina. 1976. asal1lended). each 
of the non-petitioning parties in this matter \\asnDtifieJ (1ftheir,right tll purchase all or 
part of the real property subject to this litigation. Each of the non-petitioning parties. in 
this case. all of the Defendants. notified this Court through their Answersand,Counter~, _,' 

'claims of their int~rest in purchasing all or part of thereal and/or personal property at 
Issue. 

PRJ ,\1ARY JSSli E 

The real bone of contention is whether the 32.8 acre parcel should he parti,tioned, allotted 
or sold. 

DIS(TSSION 

Partition actions so often involve Sl:nti;lwntal nr emlltil1nal interests of some or all of the, 
parties to the action. Prior to themc'rits hearing. the parties \\'ere advised that family 
rel£llionships should be preserved if at all pnssible. and that a di\ision by the court may 
not be the more digestible resolution. The par1ies were given a further 0ppol1unity to 
mutually resolve thiS dispUk and after ,I kn~!h~ discussion. the~ could ~l()t agree. 

To some extent Zimmerman vs. Marsh. 0i()5 SC' _,x> 6lX SI-:,:2"d X9X (20()."i)raises 
matters parallel to the instant case. 

Citing Pruitt vs. Pruitt. 198 SC 411: 380 SF 1"d862 (1 (89). the Court of A.ppeals stated: 

"The partition procedure mllst he 1~lir and equitahk \0 all parties or tile 
action .... when the Court dderlllinl's a partition can no! be fairly and 
equally made. the court may order a sale of the property". SC Code 
Ann. Section 15-61-100 (2005)". 

. , 



\. 

"while we find thelt Cljuit~jhk (()lhidlTJ[il)n~ sllch (IS [hl' length and 
ownership and sentimental altachll1ent tll the property may be 
considered, the pecuniary interests or the parties is the determining 
factor in deciding whether to require.ajudicial sale or allow a partition 
by allotment citing Ark Land Co. vs. Harper. 599 SE 2nd (W. Va. 
20(4) . 

. From the testimony, exhibits and an on-site viewing of the 3+.98 acre tract. it appears that 
when taken as a whole. the assets could be fairly and equitably divided and that even if 
partitioning does"not satisfy all of the parties. a public sale could create further chaos. It 

.. is indeed unfortunate that this court must reach a decision fonllL'nl. 

CONCLUSIONS 
'< I 

The court declines to grant to any nfthe nOll-petitioning parties the right to purchase the 
petitioning parties' intercst in tilt' slIhjl'L't rl'all'st~11l' I(li" the 1()II(l\\ing reasons: First. the 

.... Court cannot grant to.mure. thun one p~ln) thl'.~all1e right. Ii" till'.Court \\ere.to grant to 
one 6fthe non-petitioning parties the right of lirst rl'l"usal. the rcmaining defendants iIi 
this matter would by default be deprived of the same right. Second. the Court would be 
forced to arbitrarily award one of the non-petitioning parties the right of purchase under 
the circumstances· of this case. The COlll1 does not desire to. nor should it be'forced to. 
arbitrarily a\\ard the right of r)Llrcilase tll one p:lrly alllLlng thl' ~possihle selectinn~ in this 
case. Third. the.grant to one party of rhe right or purchase the pclitinnii1t! party's interest 
will not resolve th'e problem which exists among rhe Plaintiff and other Defendants and 
Defendant Stanley Josey. The parties in this matter deserve a final resolution of this 
matter and a purchase by one of the non-petiti-oning parties will leave the parties in 
essentially the same situation that 'currently exists. For instance. if Stanley is allowed to 
purchase the 1°,1, interest ()\\nedhyrhe j>1~lintilr the p:iI~tics \\·ill still O\\'n an interest in 
contiguous tracts cif land ~lIld tlk' pr,(lbkl11~ \\hich h'I\\.' hr(lll~ht the pilrtil'S to this 
litigation will continue. FOUI1h. the proposal slIhll1irted hy Plailltill in this IlHitter 
providesJor a reasonabl~ tinancial resolutilll1 to this nwtter consistent with the equitable 
principles to be imposed by this Court thaI an ,I\vmd of the right of purchase would not 
adequately address. . . . 

Therefore. \\'hen the ("(,uri c()llsiders ~ill (Ii" till' cquilit'S in this Il)<lltcr. it dcclilll'S to grant 
to any Defendi:mt as a non-petitioning paI1:- tile right to purchast' <my-oj" the petitioning 
party's interest in the subject real estate or personality. 

ORDER. 

NOW. THEREFORE. I tind and Order that till' jnilllly held QSSL'ls shall hcdi\ ided and 
allotted as follows:' 



To Stanley D. Josey: 

I. Note and Mortg.age due .I11Sl.'Y \\arital IrLl~1 \\ illl all accrued principal and interest 
up to date llr tUI'l]\)\'(,'r. . 

2. Britton Farm. 
3. Fertilizer Plant. 
4. 1922 Velie. 
5. 1926 Essix. 
6. 196<1 Ford. 
7. 1924 Nash. 
8. 1919 Model T Truck. 
9. 1960 MGA (burgundy). 
10. 1928 Studebaker. 
11. 1922 .Tewett. 
12 .. Pm1S and ·tools as set Ollt in E:-;hihit ~X cllilsisting ot' the I'ollowing: 

. Building I - Item 2. 

BiJilding)..." Item I Misc.-car. parts North side: Item 2-tvlisc car parts.in center shed. 
Building 4 Item 1 Air Compressor. Item 2, 2 Milling machines. ltelll 3. 16 South 
Rend long la the. Item -L fkad H 1'lslL'r. IIl'Il1 ~. S\ III I h fknd I,ll hL'. I [elll n. l.ogan Lathe 
thread maker.,Item 7. Ole Hyd ]1rl.'s~.I[l.'Jll X l'l'e,illih lalhl.'. Iklll·C). \Vest side·misc. 
too'is & toolbo:-;. etc'. Iteni 10. East side misc. lools. l1lotors. etC. . 

Building 7 - rtem2. Model T hrass radiator. Item ~. Flatbed trailer. Item 4. electric 
organ. . 

-

Building 8 ltel1l2. West side new rullup doors/hardwurl'. 1ll'1l1 ~. \\'est side misc. 

, Rainey's Barn; Item l.Car Parts in Center. 

To the .lose\' Fal11ih: Trust and lhe !lHlr tlL'nelici:ll'il.'s: . . 

I. 32.98 acres with improvements thercon consisting llfl) huildings. 
2. All parts and tools not allocated to Stanley i) . .Iosey. 

Under the abm e di\·ision. Stanley,l), .I'lsey r~c",i\l.'s the rillt", and mortgage due the Josey 
Marital Trust. Thc' note and nlllrlgag'" hl.'ing I hl' rem,lining a:'iset 01' said trust. the 
remaining beneticiaries of that trust vVlluld have 110 fLirther interest in the Josey Marital 
Trust, and Stanley D. Josey becomes sale beneficiary and can elect himself as Trustee. 

I acknov.ledge that logistical problems will be inherent in accomplishing the removal of 
the items ofrnsonal property ,'dlnncU tll Slanky, Th,' parties (lrc ur!:!ed to keep cool 
heads and remain civil. 

'. . - '.~. """ 



I further Order that deeds and appropriate Bills of Sale to be executed by the Court shall 
be prepared by Plaintiff attorney to complete the transfers of ownership. Pending the 
division and removal of personal property by Stanley. each party shall be responsible for 
any fire and casualty insurance to protect his or her interest. Any deeds and Bills ofSa1e 
required to ~al1'y out this Order will he prcpared and suhmiltl.?d to thl.? attorneys of record 
for review. And. 

I further Order that Stanle:-; shall have lip to One Hundred Eighty (1 HO) days from the 
, filing of this Order to remO\'e the personalpropeny as designated to him hereinabove. 

Any removal shall be hetvveen ,the hours of R :00 AM and R:OO PM. if hefore October 16. 
2011. andifatkr October 15 . .2011 hl't\\'el.?n X ;\(\1 and -I Pf\1. and notice shall be given to 
PlaintifT seventy-two p:n 'hours prior to any days designated for remma!. Suc~ notices 

, shall be given thru their respective attorneys. Stanley shall not enter the property except 
on those dates and times designated forremo\'t:lI of the items of personal property, In 
removing the items. the use of the dirt lane as referred 10 as A~kins()n Road will be 
uti I ized to the C,Tenl rossi hIe. The Pla'inti tT shall make reasonahle drort to faci I itate the 
rernoval. AND, 

I further Order as to the Counterclaims and CrL1s:;Claims set forth in the Amended 
pleadings of Stanley as the fourth. finh [lnd sixth defenses counterclaims and cross-. 
claiills.1 tind,thatthe allegatinns em'premature and nnt ripe for this COllrts consideration. 
Ther~f()re these counterclaims and ,:r(lS~'CI,lill1~ arc h(.'reh~ dismissed "ithou[ rrejlldice 
as they arellllt properly before this Lllllrt, :\Illi. 

IT IS SO ORDERED. 

August~. 2011 

Florence, South Carolina 
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auildin~ #1 Farm Tractor ShL $ 3,L, .10 
Item 1 MIse wood I seed cleaners $ 500.00 $ 500.00 
Item 2 Enclosed trailer 
·-Less Rainey's boat & Farm equip. (tractors, mowers, drills, etC.) 

$ 750.00 

Building #2 Tractor I Wood Shed $ 500.00 
Item 1 Mlscwood $ 500.00 $ 500.00 
"'Less Rainey's Fann equIp. (sprayer & applicator) 

Building #3 Wood Working shop . $ 2,000.00 
Item 1 Mise car parts North side $ 2~500.00 
Item 2 Mise car parts In center shed $ 1,000.00 
Item 3 Wood working tools; .south side $ 1,600.00 $ 1,500.00 

Building #4 . Machine Shop $ 5,000.00 
Item 1 AIr Compressor .$ 600.00 
Item 2 2 Milling machines $ 750.00 

. Item 3 1S South Bend long lathe $ 800.00 
Item 4 Beed Blaster· $ 500.00 
Item 6 South Bend lathe $ 500.00 
itemS Logan Lathe thread maker $ 500.00 

~ 
Item 7 OTe Hyd press $ 500.00 
Item 8 FreJoth lathe $ 800.00 
Item 9 West side mise tools & toolbox etc $ ·2,500.00 
Item 10. .. East ~de mls.~~ols, moto~ .. e~ $ . ~,SOO.09 . ~r .. ;~. .. " 

, 
.' ";-.;."'.'."-"-',,',",. 

8ulkfi~g#5 10 Bay Car storage $ 7,500.00 
[tem 1 2. John Deere Bicycles & safety cyole $ 1,200.00· $ 1,200.00. 
ULess Individual cars owned by dlff. partles 

BuIJdlng#8 FarrnShop $ 12,000.00 
. Item 1 112 drive sockets $ 500.00 $ 500.00 

-Less Rainey's farm tools~ equipment 

Building #7 Cecil's Main Shop $ 10,000.00 
Item 1 Mise Hand Tools' parts $ 2,000.00 $ 2,000.00 
Item 2 Model T brass radiator $. 800.00· . 
Item 3 Flatbed trailer $ 500.00 
Item 4 Electric organ $ 500.00 
·-Less Stan's boat, pine wood, Individual's cars 

. ~uJldlng #8 Cecil's Hoover Building $ 6,000.00 
Item 1 East I front side sawing tools Ilesther I mise $ 800.00 $ 800.00 
Item2· West stefe new roUup doors I har<iware $ 1,000.00 
Item 3 West side Miso $ 500.00 
*"less Individual oars owned by dlff. parties 

Itdlding#9 Cabin $ 15,000.00 
Item 1 Electrio Organ $ 500.00 $ 500.00 
Item 2 TableS I Fumlture $ 500.00 $ ·500.00 
··Less individual ownEld pool table, plnban, beds, <ieer mounts 

:alney's Office p\.AlNtlff'S Item 1 Car Parts 
eXHJBIT 

$ 5,000.00 $ 5,ooD.OO 

alney's Bam j 8 fl.;;. 7-1 ) 
Item 1 Car Parts South side $ 3,000.00 $ 3,000.00 
Item 2 Car Parts in Center $ 5,000.00 
Item 3 John Deere tractor $ 1,500.00 $ 1,500.00 
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Reddiok Nitrogen Appl e Building 1: RaIney JOSI... Item 1 
Item 2 Reddick Sprayer 

Building 2: Rainey Josey: Item 1 - Case IH Drill 1 ReddIck dltcher 
Item 2 JO Com header 
Item 3 $coutboat 

• Item4 JD 997 lawnmower 
Item 5 Fuel tank (green) 
Item 6 Fuel tank trailer (red) 
Item 7 JD tractor 7410 
ItemS JO MX7 Bush hog 

BUilding 3: All 50/50 
BuildIng 4: An 50/50 
Building S: Stan Josey: Item 1 Jaguar E-type grey 

Item 2 Jaguar E-type blue 
Item 3 Winton 
Ilem4 Morman 

·Jtem 5 Overland. 
ItemS ModelT 

Elizabeth Ann G: Item 7 Paige Detroit 
Courtney Gamble: ItemS Franklin 
Rainey Josey: Item 9 ·Willys KnIght 

Item 10 -Roamer 

Building 6: Stan Josey: Item· 1 Boat 
"',I.J-:~ Rainey Josey: ·--ltem2· JD tmctor7810 .-

Item3 JD Planters 

~ Item 4 .Toolstwelder/alr comp/parts/farm suppl1es 

BuildIng 7: Spencer Josey; Item 1 Pierce Arrow 
.. Item 2 Hupmoblle 

Item 3 ModelT 
• Item4 (3) Surveillance cameras 

Stan Josey: Item 6 4 Wheeler 
II Item6 ModelT 
• Item 7 Mise wood on 50150 ~'!t'ned traIler 

BuIlding S: . Courtney Gamble: Item 1 Model T 
Item 2 Studebaker 

Enzabeth Ann G: Item 3 -MGReptlca 
Ifem4 ModelT 

RaIney Josey: ItemS ModelT 
Stan Josey: ItemS Chalmers 

Building 9: RaIney Josey: Item 1 2 Window unit NC 
. Item 2 1 Bunk bed 
- Item 3 Double bed 
Item 4 Skeet iJ)rower . 
Item 5 Pool table & ballslques 
ItemS TV 
Item 7 Fire wood rael< 

SpenoerJosey: ItemS Electronics 1 radIo I speaker I cd player 
Item 9 Gun cabInet 

Courtney Gamble: Item 10 Butcher block 
Item 11 MIcrowave 

Elizabeth Ann G: Item 12 Pinball machine 
Stan Josey: Item 13 Fishing rods 

Item 14 Deer mounts I skin / antlers on wall 
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30/50 OWned Property 

(Check acct+prlnclpal) . 
osey Marital Trust ($482.67/rnnth) ($3371.00+$16005.00) lritton ~arm 

30 acres 'ertlllzer Plant 
4.6 acres Suildings. 

2.98 Acres· 
922 Velie. 
~26 Esslx 
~66 Ford 
~24 Nash 
119 Model T Truck 
~6Q MGA (burgandy) 
~28 Studebaker.. 
~22Jewett .; 

~rtsrrools In Buildings 

.< 

HAIGH PCRTER LAliJ PAGE 12/12 

10%int 

e 

Rainey Josey 
Spencer Josey 
Courtney Gamble 
el~beth Ann @I.§.rnn Jose~ 

A!2.Qr~I!2~d value 
$ 19,376.00 $ 19,376.00 $ 38,000.00 $ 38,000.00 $ 30,000.00 $ 30,000.00 
$ 61,000.00 $ 61,000.00' 
$ 65,960.00 $ 65.960.00 
$ 20,000.00 $ 20,000.00 $ 2,600.00 $ 2,500.00 $ 1,500.00 $ 1,500.00 $ 2,500.00 . '$ 2;600.00 $ 2,600.00 $ 2.500.00 $ 2,500.00, $ 2;500.00 
$ 2,5qO.00. $, 2,500.00 $ 3,500.00 $ .3.500.00 
~ 34.400.00 $ , 17.{SOO.{)O ... ~ ....... 1JY~9QO;OO 

.$. 286,236.00 $ 144,460.00. $ 141.776.00 

PLAINTIFF'S 
,J;KHlSIT 
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El6/16/2tlll 14: 39 r:~1 VALUt: ;'0$01: Pam T 
eulldlilg#1 Farm Tractor, 

Item 1 MIse wood I seed cleaners $ 500.00 $ 500.00 
Item 2 Enclosed trailer $ 750.00 
--Less Rainey's boat & Farm equip. (tractors, mowers, drills, etc) 

BuUdlng#2 Tractor I Wood Shed $ 500.00 
Item 1 Mlscwood $ 600.00 $ 500.00 
"'Less Rainey's Farm equip. (sprayer & applicator) 

8ulldlng#3 Wood Worl<lng shop $ 2,000.00 
Item 1 Mise car parts North side $ 2,600.00 
)tem2 Mise car parts in center shed $ 1,000.00 
Item 3 Wood working toolS; south side $ 1.600.00 $ .1,500.00 

Building #4 Machine Shop $ 5,000.00 
Item 1 Air Compressor $ 500.00 

. Item 2 2 MillIng machines $ 750 .. 00 
Item 3 16 South Bend long lathe $ , 800.00 
Item 4 Bead Blaster $ , spO.OO 
Item 6' South Bend Lathe $ SO~. 00 
itemS Logan Lathe thread maker $ 500 .. 00 

~. 
ltemT OTe Hyd'press $ 500.00 
\lemS Frejoth lathe $ 800.00 

. Item9 West side mise tools & toolbox etc $ 2.600.00 
." Jte.m 10. East sfde mlso tOo,ls, motots,etc. :& : ~_,500.0~ ... 

Bullding#5 10 Bay Car storage. $ 7,600.00 
rtem 1 2 John Deere BlcyoIes & safety cyole $ 1,200.00 $ 1, 20D. 00 
.... Less Individual cars owned by diff. parties 

Bulldlng#S Farm Shop $ 12,000.00 
Item 1·· 112 driVe sockets $ 500.00· $ 500.00. 
-Less Rainey's farm too's~ equipment 

Bulldirig#7 Cecil's Main Shop $ 10,000.00 
Item 1 . Mise Hand Tools I parts $ 2,000.00 $ 2,000.00 
Item 2 Model T brass radiator $ 800.00 
Item 3· Flatbed traner $ 500.01) . 
Item 4 Electric organ $ 500.00 
·"Less Stan's boat. pine wood, lndMdual's cars 

~ulldlng#8 Cecil's Hoover Building $ 6,000.00 
Item 1· . East I frOnt side sawing tools I leather I mise $ 800.00 $ _ 800.00 ., 
Item 2 West slele new roUup doom I hardWare $ 1,000.00 
rtem3 West side Miso $ 500.00 
*"Less Individual oars owned by dlff.parties 

" \ . 

hilldlng#9 Cabin $ 15,000.00 
Item 1 Sectrio Organ $' 500.00 $ 500,00 
Item 2 Tables I Fumlture $ 500.00 $ 500.00 
··Less Individual owned pool table. plnbaH, beds, deer mounts 

:alney's Office 
PlAlNllff'S Item 1 Car Parts 

EXl'IJBlT 
$ 5,000.00 $ 5,000.00 

ainey'sBam . ~ 8 1/.;;7-11 
Item 1 Car PartS South sIde $ 3,000.00 $ 3,000.00 
Item 2 Car Parts in Center $ 5,000.00 
ItemS John Deere tractor $ 1,500.00 $ 1,500.00 
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e Building 1: Rainey Josey: Item 1 Reddiok Nitrogen Appl 
'Pl.4jNTlFF1S Item 2 Reddick Sprayer 

XflIB" Building 2: Rainey Josey: Item 1 Case IH Dn111 Reddick dltcher ., -j( ;l.7-// Item 2 JDCom header 
Item 3 $coutboat 

• Item4 JD 997 lawnmower 
Item 5 Fuel tank (green) 
Item 6 Fuel tank trailer (red) 

.ltem7 JD tractor 7410 
ItemS JO MX7 Bush hog 

Building 3: All 50/50 
Bulldlng4: AliSO/50 
Building 5: Stan Josey: Item 1 Jaguar E-type grey 

Item 2 Jaguar E-type blue 
Item 3 Winton 
Item 4 Morman 
Item 6 Overland 
Item e Modal T 

Elizabeth Ann G: . Item 7 Paige DetrOit 
Courtney Gamble: . ItemS Fl'2lnklln 
RaIney Josey: Item 9 'Willys Knight 

Item 10 Roamer 

Building 6: Stan Josey: Item 1 Boat 
-', ,'- ~ t· . RaIney Josey: Item 2 JDtmctor7810·.- . .~" ~ . .. . ,. -, . 

,~ 
Item 3 JD Planters 
Item 4 Toolslwelder/alr comp/parts/farm supplies 

BuildIng 7: Spencer Josey: Item 1 Pierce Arrow 
• Item 2 HUpmoblle 

Item 3 ModelT 
.ftam 4 (3) Surveillance cameras 

Stan Josey: Item 6 4 Wheeler 
• Item 6 ModelT 
• Item 7 Mise wood on 50/60 owned trailer 

BuIldIng S: • ' Courtney Gamble: ' (tern 1 Mo(\elT 
Item 2 Studebaker 

Enzabeth Ann G: Item 3 MGRepllea 
Ifem4 ModelT 

RalneV Josey: It$m 5 ModelT 
Stan JOsey: ItemS Chalmers 

Building 9: Rainey Josey: Item 1 - 2 Window unIt NC 
Item 2 1 Bunk bed 
ltem3 Double bed 
Item4· Skeet thrower 
ItemS Pool table & balls/ques 
ItemS TV 
Item 7 Fire wood rack 

SpenQer Josey: Item 8 ' ElectronIcs I radIo I speaker I cd player 
Item 9 . Gun cabinet 

Courtney Gamble: 'Item 10 Butcher block 
Item 11 Microwave 

Elizabeth Ann G: Item 12 PInball machIne 
Stan Josey: Item 13 ' Fishing rods 

Item 14 ' Deer mounts I skin I antlers on wall 
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30/50 Owned Property 

osey Marital Trust ($482.67/mnth) 
lritton t=arm 
'ertllizer Plant 
Suildings· 

2.98 Acres 
922 Velie 
926 Esslx. 
~66 Ford 
~24 Nash 
'~19 Model T :Truck 
~60 MGA (burgandy) 

. )2B.Stt.Jdebaker 
122 Jewett 
. ~rtsrrools In Buildings 

.,.~ .. 

(Check acct+princlpal) 
($3371.00+$16005.00) 

. 30 acres 
4.6 acres 

HAIGH PORTER LA',.) PAGE 12/12 

10% iot 

Rainey Josey 
Spencar Josey 
Courtney Gamble 
EllAAbeth oon (31 Stan JO$~ 

lm()[alsed value 
$ 19,376.00 r 

$' 38,000.00 
$ 30,000.00 
$ 61,000.00. $ 
$ 65,960.00 $ 
$. 20,000.00 
$ 2,600.00' 
$ 1,500.00 
$ 2,5QO.OO 
$ 2,500.00 
$ 2,500.00 

. ', .. $,. . -.2,!iOO.QO;, 
$ 3,600.00" 

61,000.00 
66,960.00 

$ 19,376.00 
$ . 38,000.00 
$ 30,000.00 

$ 20,000.00 
$ 2,500.00 

. $ 1,500.00. 
$ 2,500.00 
$ 2,500.00 
$ 2.600.00 
$ . 2,600.00" . 
$ . .3,500.00' . 

$ 34,400.00 $, 17.pOO.{)0 .. '''''l.~16;9pO;OO 

. $ 286,236.00. $ 144,460.00 $ 141.776.00 

PLAINTIFF'S 
EXHlBrr 
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Case No. 2010-CP-31-195 

, ' 

Cecil 1. J?sey, Jr., ...... ~ ........... ' .. ' ....... ~ ...... Respondent, 

v. 

,Stanley D. Josey, Courtney Gamble, 
Spellcer Josey, Elizabeth Ann Ged~ings, 
Cecil 1. Josey, Jr., as Trustee of the Josey 

, Family Trust, ........................... , ............ Defendants; 

, Of Whom Stanley D. Josey is the .' ......... : ....... :.... Appellant, 

. and of whom Courtn~y Gamble, Spencer 
, Josey, Elizabeth Ann Geddings, Cecil 1. Josey, 
Jr., as Trustee of the Josey Family Trust, are ............. Respondents. 

INITIAL BRIEF OF APPELLANT 

, Blake A. Hewitt, SC Bar #73674 
Jom S; Nichois, SC Bar # 4210 
BLUESTEIN, NICHOLS, 

THOMPSON & DELGADO 

Post Office Box 7965 
Columbia, South Carolina 29202 
(803)' 779-7599 , 
(803) 779~8995 (facsimile) 
bhewitt@bntdlaw.com 
jsnichols@bntdlaw.com 

Attorneys for Appellant 

/. 
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STATEMENT OF ISSUES ON APPEAL 

r. . In an Action to Divide Jointly Owned Property, Whether a Group of 
Co-tenants May Lawfully Defeat an Opposing Co-tenant's Right to 
Purchase the Property by Having One of Them Act as a Plaintiff in a 
Partition Action So That the Remainder - Named as Defendants but 
Cooperating with the Plaintiff- Can Also Request a Buyout. 

II. Whether this Partition Order Is Fair When it Divides Jointly Held 
Property by Awarding the Real Prqperty and the Storage Buildings on 
That Property to the Cooperating Parties and by Giving the Opposing 
Party a Substantial Amount of the Personal'Property in the Storage 
Buildings; Property Which He Must Remove at His Own Expense 
and Has No Present Ability to Store .. 

STATEMENT OF THE CASE 

This is an appeal in an action to partition real and personal property ill Lee County . 
. .. ~ ,..... -.' -

There are tw~ questions presented. The first question involves the statute that gives co-
'. 

tenants the right to "buyout" the interest of a co-tenant that has asked the court to divide 

jointly owned property, The secorid question involves the fairness of how the specIal referee 

ordered this property divided. -

Althoughthis suit involves three (3) separate pieces' of real property, the property at 

. the center of the controversy is a 32 acre tract ofland, the nine (9) buildings on that land, and 

the contents of those buildings. Those contents include several vintage automobiles anda 

large collection of automobile parts, tools, and machines .. The amount of automobile parts, 

tools, and machines is staggering. In his order, the special referee described that hewas 

"awestruck" at the quantity of property involved. See (Order, p.3). 

The J 2 acres and the personal property stored on it are the center of the controversy 

because some of the parties - the plaintiff and three of the four individual defendants -
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intend that the remaining defendant have no portion of the 32 acres ofland. Not surprisingly, 

the remaining defendant disagrees with this approach. Some of the potential reasons for the 

parties' disagreement are explored in the statement of facts· and argument sections of this 

brief. . 

This litigation is a dispute between family members. The patriarch of the family was 

Wofford Josey, who died in November of1998. See (Complaint, p.2 ~2). Wofford had two 

sons', S~anley and Cecil. See (Order, p.l). Stanley and Cecil each inherited undivided 50% 

interests in the 32 acre property from their father. 'See (Trial Tr.p.45, lines 1~-22). 

In AugUst of 2001, Cecil transferred his ownership interest in this property to a trust 

;:!': . mimed The Josey Family Trust.. See (Complaint p.lY. 'Cecil died later that month. See (Tnal 

Tr:p.47, lines 3-14). The beneficiaries of the Josey Family Trust are Cecil's adult sons and' 

daughters. See (Complaint, p.4 ~5); (Trial Tr.p.115, lines 7-14). 

The parties to this suit are Stanley, the'beneficiaries of the Josey Family Trust, and 

.the trust itself, through its trustee. The trust peneficiaries are Stanley's nieces aild nephews. 
. , . . 

. . . 

Cecil L. Josey, Jr., is Cecil's son and the trustee of the Josey Family Trust. (Trial 

,Tr.p.47, lines 15-16). At times, he is referred to in the record as "Rainey" Josey. See,e.g., 

(Trial Tr.p.171 , lines 23-25). Rainey initiated this suit by filing a complaint in September 

of2010. See (Complaint). He named his uncle, his siblings, and himself (as trustee) as 

defendants. The suit alleged that the parties owned property as tenants in cornmon and 

sought an in-kind division of the property and an equitable assessment of attorney's fees. 

Stanley filed responsive pleadings - an answer and, later, an amended answer -

that (among other things) gave notice that Stanley was willing to purchase the other parties' 
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i' 

interests in the 32 acre tract. See (Answer p.2, ~1 0) (Answer); and (Amended Answerp.2, 

~1 0) (Amended Answer). Stanley's responsive pleadings also contained a counterclaim and 

cross-claim, but those claims are not relevant to the procedural background of this appeal. 

The other defendants - Rainey ( as trustee) and his siblings - filed a j oint answer~ 

Their answer admitted all but one of the allegations of Rainey's complaint. (Their Answer, 

, ' 

, p.1}'Cadmitting all but paragraph 11 of the complaint, which requested that anydefendant 

, who wished to purchase the property give notice to the court). In addition, the answer asked 

the court to divide the property by giving the 32 acres to the Josey Family Trust and its 

, beneficiaries, and by giving the rest of the property to Stanley. (Their Answer, pJ, ~2). 
, ' 

" The circuit C?urt referred the matter to a speciaJ referee. See Rules 53 and 71, ' 

SCRCP. The parties tried the case on April 27, 2011. I At the opening of trial, Stanley 

reiterated his request to, purchase the other parties' interest in the property. ,CTrial Tr.p.l 0, 

line 25, - p.ll, line 9). The other defendants - including Rainey, acting not as the plaintiff, ' 

but as the trustee of the (defendant) trust -' made the same request. (ld., lines 10-13). ' 

The special refer~e's original order was dated July 5,2011, and filed July 7, 2011. 

See (First Order). That order listed four reasons for denying the parties' requests that they . , ' 

be able to "buy the others out." First, the special referee found that the court could not grant 

more than one party the right to buy the ·property. Second, the referee found that if he' 

,granted one of the co-tenants the right to buy the others out, the decision as to which co-

tenant was allowed to purchase the property would be arbitrary - supposedly there was no 

IThe special refer~e's order incorrectly recites the date of the hearing as April 26 instead of 
April 27 . Compare (First Order, p.l) (from the referee's order) with (Trial Tr.p.l) (the trial 
transcript) and (Notice of Hearing) (pre-trial notice of the hearing). 



way to choose between the co-tenants. Third, the referee found that an owing Stanley to· 

purchase the other parties' interests would not resolve the animosity between the parties. 

Fourth, the referee found that Rainey's proposal for dividing the property was reasonable. 

See (Id., p.4) .. Adopting this proposal, the referee divided the property by awarding the Josey 

Family Trust and its four beneficiaries the 32 acres and the improvements thereon, plus the 

tools and car parts that the referee did not specifically award to Stanley. (Id., p.5). The 

referee, awarded Stacley two piec~s of real estate located elsewhere, a note that relates to the 

sale of a piece of real property in Sumter County, and various cars; tools, machines, and car 

parts stored in sixbuildings on the 32 acres. ld. The referee's order required Stanley to 

remove his property from the 32 acres within.180d~ys and at his owil'expense.,(Id., p.6). 

Stanley filed amotion asking the special referee to grant a new trial or reconsider its 

order. The special refere~ conducted a hearing on that motion' on 'August 2, 2011. 
" . '. . 

The special referee's amended order was dated August 5, 2011, and filed four days 

r . 
later. (Order). This order is identical to the original order in all material respects and 

. repeated the relevant·analysis and conclusions. Although the amended. order did not directly 

rule on Stanley' s post -trial motion, the order recited that Stanley filed a motion and that the 

motion was heard on a certain date. The effect of the order was to deny the motion. 

On August 16, 2011,' Stanley served and filed his notice of appeal. 

STATEMENT OF FACTS 

Several facts that are :t;lot particularly relevant to the procedural background of this 

case may be helpful in understanding the full'context of this dispute . 
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The first is that the 32 acre tract ofland has been in the' Josey family for over 50 

years. Stanley testified that his family moved there aroUnd 1960, when he was five or six 

years old. (Trial Tr.p.173, lines 1-16). Rainey and his siblings also grew up on the property. 
. '. 

(Trial Tr.p.32, linesI3-25) (Rainey's testimony). This is a case where all parties profess to 

have emotiOnal attachment to the land. 

Two additional·facts that may be helpful are that the 32 acres were once part of a . 

larger tract ofland and that two parts of that larger tract have been "carved out" such that the 

32 acres are contiguous only by touching at a single point. In 1994, Wofford gave 3.7 acres 

of this land to Cecil. Exhibit 5 from trial is the plat prepared for this transaction. See 

, , .(ExhibitS)' The3)-acre tract is currently owned by the Josey Family Trust. (Trial Tr.p.26, 

line 11 - p.28, line 12). The second part of the 45 acres that has been carved out is an 8.44 

acre tract shown on Exhibit 9. S~e (Exhibit 9). Rainey bought this tract in 20'01. (Trial 

Tr.p.29, lines 7-12). Because this was after Wofford's death and after Cecil had transferred 

his interest to the Josey Family Trust, Rainey purchased this propert)1from both Stanley and 

the Josey Family Trust. (Id.p.29, lines 13-20). 

. . 
Rainey and his siblings grew up in a house on the 3.7 acre tract, and Rainey's mother 

continues to live in that house. See (Id.pJ 1, line21 - p.32, line 2~) (Rainey's testimony). 

Rainey lives on the 8.44 acre tract, in Stanley and Cecil's childhood home. (Id.p.173, lines 

1-8). Exhibit 9 from trial illustrates the property lines and may be useful. See (R.p.~. 

- For a substantial period of time, the parties were joint owners of a large farming 

operation, Stoney Run· Farms. (Trial Tr.p. 23, line 13. - p.24, line 10). Rainey testified that 

around 2006, some of the members of Stoney Run Farms decided that they should begin 
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working to dissolve the partnership. (Trial Tr.p.62, line 24 - p.63, line 8). Rainey said that 

Stan was against splitting the property. (ld.p.68, lines 22-25). The dissolution of the fanning 

business is not relevant to this partition suit, but it was mentioned throughout the trial. 

The parties offer very different versions of the circumstances that led to this lawsuit. 

According to Rainey, he and his siblings had different objectives and goals from Stanley with 

respect to their farmingbusine~s. See (Trial Tr.p.63; lines 12-18). Rainey also said it was 

difficult to get Stanley to "help maintain anything." (Jd;p.63, lines 20-25). For his 'part, 

Stanley testified that the animosity between theparties had.been manufactured by Rainey and 

his siblings after. Stan refused to sell them his interest in the 32 acres .. See (Jd.p, 194, lines 

12~24). According to Stanley, nobody did significant maintenance to thejointly oWned 

property after that because ~oone knew "what [they] were going to end up with." (Jd.p.233, 

lines 3-18). Whether one party purposefully created difficulties in the family relationship is . 

another example of an' issue that is arguably irrelevant to the issues in a partition suit~ which 

.. are the percentage of ownership in joint property and whether the property can be fairly 

divided in-kind. Nevertheless, a great deal of the trial testimony c'oncems this subject. 

A final fact that may be helpful to the Court IS that from 2001 to September of20 10, 

Stanley and the Josey Family Trust owned equalshares of the 32 acres and the buildings. 

In a deed signed September 17,2010 and recorded four days later, Rainey, acting as trustee, 

gave himself and his siblings T% undivided interests in this. property; dividing the oWnership 

50% to Stanley, 46% to the trust, and an 1 % each to Rainey and his siblings. See (Exhibit 

20) (the deed) and (Order, p.2) (the referee's listing of ownership interests). Rainey signed 

the complaint in this lawsuit the day after the deed was recorded. See (Complaint). 
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ARGUMENT 

The first question in this appeal is whether South Carolina law allows a group of co-
, , 

tenants to coordinate and defeat an opposing co-tenant's statutory right to purchase the 

interests of those who have asked the court to divide jointly owned property. The Court 

should hold that it does'not. Regardless of how the caption reads, Stanley Josey was on one 

side of the battlefield in this case and his niec,esand nephews were on the other. All of the 

members of the Josey Family Trust were "petitioning parties" -' they all asked the court to 

divide this property and to divide 'it in a specific way - and the record shows complete 

coordination and commonality of interest between them. 
, , 

The second question in this appeal is whether it is fair tQ divide the 32 acre tract, the 

buildings on it, and the personal property in the buildings by giving the land and the, 

, , ~uildings to the Josey Family Trust and awardmg Stanley a si~eable amount of the personal 

property. The Court should hold that it is not. While the special referee's division of 

prOperty gives roughly equal values ,of property .1o])oth sides, the division is not fair in effect. 

The referee ordered Stanley to remove his property and effectively forced him to build new 

buildings to house it,' all at his expense. The Court should fmd that this does not meet the 

requirements for a partition award, which must be fair and avoid injury to all parties. 

1. South Carolina Law Does Not Allow a Group of Co-tenants to 
, Coordinate and Defeat an Opposing Co-tenant's Statutory Right 
to Purchase the Interests of Parties That Have Asked the Court 

, to Partition Jointly Owned Property. 

Section 15-61-25 of the South Carolina Code (Supp. ---.J gives a co-owner of 

property the first right of refusal to purchase the prOperty prior to partition. The first part of 
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the statute is a notice provision. In relevant part, it provides: 

Upon the filing of a petition for partition of real property owned by joint 
tenants or tenants in common, the court shall provide for the nonpetitioning 
joint tenants' or tenants in common who are interested in purchasing the 
property to notify the court of that interest no later than ten days prior to the 
date set for the trial of the case. 

S.C. Code Ann. 15-61-25(A). The statute goes on to list procedures for determining the 

value of the jointly owned property and for carrying out the purchase of a co-tenant's share. 

. " 

As of the date of this brief, this statute has not been construed by an appellate court .. 

A. The Right of Refusal Statute Focuses on the Relief 
' .. a Party Requests and Allows the Co-tenants That 
Do Not Askthe Court,to Divide the Property to 
Purchase the Interests ,of the Co'-:-tenants That Do' 

,'Ask the Court to Divide the'PropertY~' 

, , 

The interpretation of a statute is a question of law, and an appellate court reviews a 

question oflaw de novo. Town of Summerville v. City ofN Charleston, 378 S.C. 107, 110, 

662 S.E.2d 40: 41 (2008). The primary consideration in interpreting a statute is discovering 

and giving effect to the legislature's intent in passing the statute. State v. Sweat, 386 S.C. 

339,350,688 S.E.2d 569, ,575 (2010). The words ofthe statute are the best evidence of the 

statute's purpose. City a/Rock Hill v. Harris, 391 S.C. 149, 155, 705 S.E.2d ~3; 55 (2011). 

h1 describing the nght of first refusal, section' 15-61-25 draws a distinction between 

petitioning parties and non-petitioning parties. This is important because the words 

"petitioning" and "non-petitioning" direct the focus to the relief the party is requesting -the 

statute gives the right of first refusal to any co-tenants who do not seek division of the 

property. Although the terms "plaintiff' and "petitioner" canhave some similar applications, 

they are notfull synonyms. Compare BLACK'S LAW DICTIONARY 1262 (9th ed. 2009) 
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(defIning petition as "[IJn some states, the fIrst pleading in a lawsuit.") with BLACK'S LAW 

DICTIONARY 1031 (5th ed. 1979) and THE NEW MERRIAM-WEBSTER DICTIONARY 545 . , .' 

(1989) (defIning petition as a request for relief). More ,importantly, the. terms "non-

petitioning party" and "defendant" do not mean the same thing. The defendant is the person 

or entity being sued; the "non-petitioning" party in a partition action is the party who does 

. not ask the court to divide the property. This second distinction is significant because the 

right of fIrst refusal belongs only to non-petitioning parties. By using the term "non-

petitioning," the statute focuses on the reliefrequested and gives parties that do not ask the 

court,to divide the property the right of fIrst refusal to purchase the property. If the right of 

'!2;1; .. ' 'fIrst refusal was conditioned on a paIty'sstatus as plaintiff or defendant,'-the legislature 

would likely have vvritten it that way. The legislature lIas shown the ability to use those 
.' • I 

terms. See, e.g., S.C. Code Ann. § 15-79-125(A) (Supp. ~ (medical malpractice statute 

describing what a "plaintiff' must prepare and serve on all "defendants" prior to filing suit). 

There is more evidence.truoughout the statute of the intentto distinguish between 

parties who are seeking partition and parties who are not. The statute describes that the costs 

. of appraising the property are to be included as the court costs of "those seeking to purchase 

the interests of the joint tenants or 'tenants in common petitioning to sell their interest." 

Section 15-61-25(B). The statute further describes that when the parties disagree with the 

value set by the appraisers, the court should hold a hearing for the purpose of determining 

"the interests of the petitioning joint tenants or tenants[.]" Section 15-61-25(C). Once the 

court sets the value of petitioning party's (or parties') interest, the non-petitioning co-tenants 

have 45 days to deposit the appropriate funds with the court. Section 15-61-25(D). 
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. ~ , . 

This should throw one error in the special referee's order into sharp focus: In denying 

Stanley's request to purchase the property, the referee observed that it could not grant more 

than one party the right of first refusal. (Order, p.4). The statute does not contain this 

limitation; indeed, the statute's language rejects it. Everysection of the statute discusses a 

plural right ofrefusal. See, e.g., Section 15-61-25(D) (the "nonpetitioning joint tenant~ or 

tenant~ in common" have 45 days to pay the purchase price to the court) (emphasis added). 

This means that if 5 people own property together and 3 do npt ask the'court to divide the 

property, the court Inust determine the value ofthe interest held ,by the 2 co-tenants who seek 

partition. After that, the 3 co-tena~ts' who do not ~eek partition have 45 days to deliver the' 

'money. The circumstances of the present ca~e'are another example. If Rainey Josey was' 
truly the only petitioning party, the statute says that the court should value Rainey's interest' 

, - . 

and allow the o~her parties -' his ,unc1eand his siblings - to purchase his interest The 

st~tuteexpresses a sensible legislative poli'cy t)1at favor~ allowing joint owners of property 

to keep that property togetherwhen one or.-more of them, but not all ofthem, ~'.wants out.:" . 

, B. ' The Righf, of Refusal Statute Requires That 
Stanley'Be Given th'e Opportunity to Purchase the 
32 Acres Because All of the Other Parties Asked 
the Court to Divide the Property. 

Regardless of the fact thatthe caption of this case ,lists them as "defendants," the 

. , 

beneficiaries ofth~ Josey Family Trust and t~e trust itself are not~'non-petitionirig parties." 

The best evidence oithis is their pleadings. :rhe joint answer filed by Rainey (as 

, ' 

trustee) and his siblings admits every allegation of the complaint with the exception of the 

complaint's "allegation" that asked any defendant desiring to exercise the right of refusal to 
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give notice to the court. See (Their Answer, p.1, ~2) (ryferencing Complaint, p.5, ~11). As 

a result, the answer is functionally equivalent to the complaint. The answer did not assert 

any defenses, and the relevant part of the prayer for relief requested "that the partition be 

awarded and that this court award [the trust and its beneficiaries] title to the 32.9 acres +/­

with the balance of the property being awarded to [] Stanley D. Josey." (ld., p.3, ~ 2). 

Contrast this with Stanl~y's pleadings, which joined in the request to partition the "Britton 

Farm" and the "Fertilizer Plant" -the two other pieces of real property at issue -but gave 

notice that he would purchase the other parties' interests in the 32 acres. See, e.g., (ld., p.2, 

~~9 & 10). The "answer" filed by Stanley's "co-defendants" made the same allegations as 

i,-the complairit and reqwi:sted'the saine relief. 

Other evidence of the parties' cooperation -and coordination is _ the method of 

distribution that Rainey proposed to the special referee; a method the referee adopted. See 

(Exhibit 30). This proposed distribution had three columns. The first column listed the 

__ appraised value of all jointly owned property. The third column listed property proposed to_ 

be aw-arded to Stanley. The middle colulrin listed property proposed to be collectively 

awarded to "Rainey Josey, Spencer Josey, Courtney Gamble, and Elizabeth Ann Geddings." 

ld. The special referee's order- followed suit; it listed the property awarded to Stanley and, 

below that, the property awarded to "the Josey Family Trust -and the four beneficiaries." 

(Order; p.5). A partition action involving four property owners splits the value of the 

property four ways; not one-fourth tn one camp and three-fourths in another. 

There is more evidence in the record that Rainey's interest was not truly adverse- to 

the trust or his siblings. For one thing, consider the fact that Rainey (as trustee) executedthe 
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deed giving himself and each of his siblings undivided 1 % shares in the property. See 

(Exhibit 20) (deed ofthe 1 % interests). Ifthis suit was truly an action to divide the property 

among the parties, the way to initiate that would have been to deed all of the trust's interests 

to the beneficiaries and then initiate the partition action. But the beneficiaries of the trust did 

not truly want to partition this property; they wanted to force their uncle out. Consider also 

that this deed was recorded the day before Rainey signed the complaint. See (Exhibit 20) .. 

(deed of the 1 %. interests) and (Complaint) (the complaint). The timing of the deed is not a 

. game-changer, but the tUning should. say something. Rainey's testimony told mor~ of the 

story of the parties' cooperation and coordination. He described how he and his brother 

~:-. -identified the jointly ownedproperty,atiempted to put vaiues on the propertY, and came up . 

with a proposal for "what we propose that we would get, and ... what we propose that 

Stanley wouldget."(Trial Tr.p.91, lin~ 14 - p.l02, line 9) (emphasis added) . 

. The right of refusal statute draws a distinction between the parties that ask the court 

to . divide. property and the parties that do not, and because the record reflects thaLStanley 

Josey was the only party falling in the latter category, the Court should reverse the special 

referee's decision denying Stanley's request to exercise his right of refusal. 

II. The Special Referee Erred in Dividing the 32 Acre Tract, the 
Buildings on It, and the Personal Properly in the Buildings by 
Giving the Land and the Buildings to the Josey Family Trust and 
Awarding Stanley a Sizeable Amount of the Personal Property. 

An action for partition is an action in equity. Anderson v. Anderson, 299 S.C. 110, 

113,382 S.E.2d 897, 899 (1989). In an appeal of an action in equity, this Court may find 

facts based on its own view of the preponderance of the evidence. Id. at 113,382 S.E.2d at 
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899; Le}vis v. Lewis, 392 S.C. 381, 386, 709 S.E.2d 650,652 (201 n Although the standard 

of review is de novo, to win reversal, an appellant must generally demonstrate both error and 

prejudice in the lower court's judgment, and where credibility is art issue, an appellate court 

. generally recognizes that the .lower court was in a superior position to make credibility 

determinations. Lewis, 392 S.C. at 385, 709 S.E.2d at 651-52. 

The finding challenged here is the special referee's finding that the division of 

property submitted by the beneficiaries of the Josey Family Trust provided "for a reasonable 
. . 

fmancial resolution ... consistent with the equitable principles" of a partition action. See 

(Order, pA). 

A." . The Law Favors Partition In=kin"d, but the In-kind. 
Division must Be "Fair" and must Not Injure Any. 
of the Co-tenants. 

There is a statutory preference for partition in-kind or partition by allotment.2 The 

relevant statute instructs that jointly owned property should be divided "in kind or by " 

allotment" except for cases where such a division "cannot be fairly aridimpartially made and 

without injury to any of the parties in interest." S.C. Code Ann. § 15-61-50 (Supp.~; 

see also Anderson, 299 S.C. at 113-14, 382 S.E.2d at 899 (rioting the statutory preference for 

" " 

in-kind partition). It is appropriate for a court to account for "equitable considerations such 

. 2Partition by allotment is where the court awards the property to one party and orders him to 
pay his co-tenant for the co-tenant's share. See Cox v. Frierson, 316 S.C. 469; 451 S.E.2d 
392 (1994) (reversing an order of a judicial sale because although the special referee found 
partition in kind was not feasible, he did not consider the option of partition by allotment). 
The alternative to partition in-kind and by allotment is ajudicial sale with the proceeds being 
divided among the parties in proportion to their ownership. See Section 15-61-50 
(describing "thesale of the property and the division of the proceeds according to the rights 
of the parties."). 
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as the length of ownership and sentimental attachment to property," but "the pecuniary 

interests of all cifthe parties is the determining factor[.]" Campbellv. Jordan, 382 S.C. 445, 

, 451,675 S.E.2d 801,804 (Ct. App. 2009). Again, the touchstone for an appropriate division 
r' 

by partition or allotment is that the division be "fair as to all co-tenants." Pinckney v. Atkins, 

317 ~:rC. 340, 345, 454 S.E.2d 339, 342 (Ct. App. 1995). 

B. The Special Referee's Order Injures Stanley and 
,Is Not Fair Because Stanley must Remove His 
Property and Store it at His Own Expense. 

Under the special referee's partition order, Stanley is the only party who must move 

prop~rty, and in the context of this case, having to move'(and stote) property is significant 

~' " 'Tbis is n'ot equivalentto ordermg a co-tenant to move out of a house. Stanley'is required to 

move at least eight (8) classic, cm:s, two trailers, one, and a half a buildings' worth, of 

"miscellaneous car parts," an air compr~sot, two milling machines, three lathes, an electric 

organ, "rollup" doors, and ,-:arious other pr6perty.3 Pictures showing each building and the 

items housed.in them were introduced at trial., See (Exhibits 37 to 45). Mov~ng this propert-y 

is a tremendous undertaking, and storing it requires a large amount of space. 

The harm is made more acute by the fact that Stanley has no place to put this property 

- the current location is the only place the property has even been. See (Trial Tr.p.184; line , ' , 

18 - p.f85, line II;p.214, line 16 - p.215, line 10) (Stanley's trial testimony). The 

3The eight classic cars are items 4 through 11 on the special referee's distribution. See 
(Order, p.5). The tWo trailers are buildirig 1, item 2 and building 7, item 3; both of which 
were awarded to Stanley. See (Exhibit 28) (listing the buildings and items) and (Order, p.5) 
(the award of items to the parties). The car parts are building 3, items 1 and 2; the milling 
machines, the lathes, and the air compressor are all in building 4; the organ is building 7, 
item 4; and the "rollup" doors are building 8, item 2. Id. 
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beneficiaries of the Josey Family Trust suffer no inconvenience beyond the fact that they 

must to wait for Stanley to remove his property; after that, they can enjoy the full benefit of 

the land and buildings they were awarded. Their role is entirely passive and does not require 

them to suffer any new expens~. This orderis not fair to both sides. Yes, it divides' the 

property in roughly the appropriate proportions, but the effects of the order could not be more 

disproportionate. 4 

, The theory of the case that Rainey and his siblings put forth was that they did not 

want to own property next to Stanley. See, e.g. (Trial Tr.p.87, lines 13~17). While that may 

,be motivated by any number of things -, either genuine or malicious - it should have been 

'\(0: largely irrelevant. The core of a partition suit is not about whether people should' or should 

. " . 

not own property next to one another. The core of a partition suit is about how to divide 

, , 

property so people no longer own the same property together. Partition and family discord 

are not unlikely bedfellows, see Anderson, 299 S,C. at 114,382 S.E.2d at 899 (observing that 

land "must be partitioned ,due to the enmity between the parties")" but family discord cannot 

be the sole justification for an aW<:ITd that requires one party to shoulder all of the burden of 

affirmative action and expense. And this is not a small tract of land with one storage bam. 

The parties j ointly own 32 acres ofland with nine (9) storage buildings. See (Exhibit 3) (the 

, appraisal of the 32 acre tract, showing the buildings by number). As Stanley put it, "there ' s' 

4The order divides property with 50.4% to the beneficiaries of the Josey Family Trust and 
49.5% to Stanley. See (Exhibit 30) (listing the total value for property and the value awarded 
to both sides). The order references an error in arithmetic in Rainey's proposed distribution, 
see (Order p.3), and the math in the order itself is also incorrect, but the difference is not 
significant. Compare (Order p.3) (referencing Exhibit 30 and instructing that the value of 
"Parts/Tools in Buildings" should be $42,900.00) with (Exhibit 28) (actually listing $4Q,900 
worth of property in the "EST VALUE" column, but incorrectly listing the sum as $34,400). 

15 



a fair way to divide that land back there so we both get expansion room, we both get 

buildings, and we both get a pond." (Trial Ir.p.215, lines 4-6). 

CONCLUSION 

In Wilson v. McGuire, tpis Court wrote that it "was offended" by the fact that some 

of the parties pre-selected their parcels ~n a partition action. See 329 S.C. 137, _n.2, 463 

S.E.2d 614, _ n.2 (Ct. App. 1995). Some of the conduct here is cut from the same cloth. 

South Garolina law should not allow a group of co-tenants to coordinate and defeat an 

opposing co-tenant·' s statutory right to purchase the interests of those who have asked the 
. . 

court to dividejointly owned property,and in this case, it is not fair to divide the 32 acre 
. ,. . . 

. . tract, t0ebuildings.onit, and the personal property in the buildings. by giving the land.and, , .. 

the buildings to the, Josey F?IDilyIrust and awarding Stanley a sizeable amount of the 

personal propertY. For both reasons, the appellants 'respectfully ask this Court to reverse. 
, .. 

July 30,2012 
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Multi-Page ™ Hearing held 1- ft"re the 
Hon. W. Hai~ Jrter April 27, 2011 

------------------------~--------------------~----~---

Page 21 

1 MR. DOBY: Judge, I would call Cecil L. 
_=::r:;:~ 

2 Josey, Jr. 
G;;:.:~._.:...--;-'~ 

3 THE COURT: If you'll come around to that 

4 seat. Would you iaise your right hand. The 

5 evidence you shall give be the truth, the whole 

6 truth and nothing but the truth so help you God? 

7 MR. JOSEY: Yes, sir. 

8 THE COURT: Thank you. 

9 EXAMINATION BY MR. DOBY: 

Q. Mr. Josey, tell me how old you are. 

11 A. Forty-one (41). 

12 And are you married? 

13 A. ·Yes. 

14 And do you have children?: 

15 A. She and I have three chiidren. 

16 Q. Okay. How old are they? 

17 A. Thirteen (13), twelve (12) and nine. 

18 Q. Okay. And where do you live? 

19 "A. 3542 Ellio.t Avenue. 

20 Q. And are you employed? 

21 A. I am. 
.\ 

22 Q. And are you employed at several different occupations? 

23 A. I do; I'm an Operations Manager for Blanchard 

24 Caterpillar. I handle the Florence operations, Myrtle 

25 Beach operations, the Charleston operations and' Hilton 

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL. 
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Multi-Page ™ 

Page 138 

1 mother lives in, too. 

2 Q. It's also access to the cabin, isn't it? 

3 A. There is a dirt road that goes from my house to the 

4 cabin; there is. But you can barely see it. It's 

5 like a 

6 Q. Where does the asphalt ---

7 A. dirt road that goes right here. (Witness 

8 indicates) . 

9 Q. Where does the asphalt end? 

A. It ends right at my house. It loops -- the asphalt 

11 goes right under my carport, and then it goes under my 

12 carport back out to the highway. 

13 Q. And then you can turn left off of it and go to the 

14 cab~n; isn't that ~ight? 

::15 A. There's a little dirt road that goes right there to 

16 the cabin. 

17 Q. All right. 

18 A. And 'then there's a dirt road on the other side of my 

19 house that you can barely see here that goes to my 

20 mother's. 

21 Q. Would you deny that Stanis been using the asphalt 

22 drive to get to the cabin for over twenty (20) years? 

23 A. Oh, 11m sure he's used it at some point in time to get 

24 to the cabin. 

25 Q. Okay. Now -- now, that road to the north, it's a sand 

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL. 
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. road you can see part of it? 

A. It is dirt, yes. 

Q.\ That's on somebody else's property; right? 

A. .No. What we did, when that dirt road was built, the 

Q . 
. '\ 

first half of it to here is on our property. (Witness 

indicates) . The second half of· it is on our 

neighbor's property. 

Okay .. Well, the second half of it is o~ned by 

somebody else? 

A. Our neighbors, you know, .the farmer and the landowner 

here, they use. this dirt road to get to their 

property, and we use it to get to our property. And 

the first half of it, they're ori our property, the 
.J 

second half of it, we're on their property. 

Q. All right. Who owns that up there? What is the 

person's name? 

A. Ms. Richardson. 

Q. Ms. Richardson. Ms. Richardson could tell Stan and 

you and anybody, any of you all tomorrow not to come 

. on her road anymore, couldn't she\? 

A. It would· have to -- we would have to move it over ten 

or fifteen feet. This part of it, we would have to 

move that dirt road over (witness indicates). 

Q. The point is, it's hers and she can shut it down if 

she wanted to? 

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL. 
l. 



Multi-Page ™ Hearing held ... ~'lre the 
Hon. W. Haib Drter April 27, 2011 

----------------------------------------------~~~~~ 
( 

Page 171 

1 MR. JOSEY: I do. 

2 THE COURT: Thank you, sir. 

3 (Stanley D. Josey, having been duly sworn, testifies as 
... ===-=== 

4 follows: ) 

5 EXAMINATION BY MR. KILLEN: 

6 Q. Stan, why don't you go ahead and state your name for 

7 the c6tirt reporter. 

8 A. First of all, my name is Stanley Dennis Josey. 

9 MR. JOSEY: And Your Honor, before I 

... ,J. O . even start with Patrick, I would like t6 
•• ,1-

11 apologize to you for how my nieces and 

12 pephews, for how low they are going to 

13 try to steal property from me. 

14 Q. Stan. You can answer my questions, okay? I know 

15 you're upset. 

16 A. Okay. 

17 Q. All.right. Stan, you just said nieces and nephews. 

18 Now, the other parties involved in this case are your 

19 brother's children; is that right? 

20 A. Right. 

21 Q. And your brother's name is what? 

22 A. Cecil Josey. 

23 Q. Okay. And we· went through on Rainey's direct 

24 examination the chain of Title to the property leading 

25 up to how it is titled now? 

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL. 
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1 started. Is it fair to say that when you all couldn't 

2 come to an agreement on primarily the thirty-two point 

3 nine (32.9) acres that these problems began? 

4 A. That's exactly when they started. It was a planned 

5 strategy he had. t wouldn't be surprised if he didn't 

6 have a log book saying -- if this doesn't work, I'll 

7 try this, and if this doesn't work, I'll try that. 

8 Q. Well, Rai~ey testified that it was all your problem; 

9 do you agree with that? 

10 . A. No, sir. That's wrong. 

11 Q. Did you eve~ have any prob~ems with him before you ---

12 A. Never. 

13 Q. wouldn't sell the property? 

14 A. In Rainey's heart and soul, he knows that. He knows 

15 what kind of person I am. He's bringing all of this. 

16 ·out today to try and' make him shine. 

17 Q. Is it fair to say that you wouldn't go along and 

18 that's when ihe problems started? 

19 A. That is exactly when it started. 

20 Q. Let me talk about that asphalt drive, Stan. You know 

21 which one I'm talking about? 

22 A. Yes. 

23 Q. How long have you· been using that? 

24 A. Since I was six years old. 

25 Q. You were riding in a car with your daddy or something? 

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL. 
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A. It was a -- it was a gravel type dirt road at first. 

I was driving at six years old on the farm. We had a 

little purple Jeep that was a strange looking vehicle, 

bui I was driving wh~n I was that -- that old. But it 

was a gravel --gravel lane at first, and it stayed 

that way until we started doing the antique cars. And 

we had some that were so nice, we didn't want to take 

them out on the dirt road. So, Dad had that paved. 

And that's the reason that he paved that asphalt lane. 

I've t>een using it. all of my life. 

Q. When did you get your Driver's License? 

A. When I was fourteen (14). 

Q. they'd give it to you at fourteen (14) back then? 

A. Yeah. 

Q. Did you drive on that road when you were fourteen 

A. I sure did.· 

Q. Whose car were you driving? 

A. I was fortunate; it was my· car. My daddy bought me a 

car. I had my own car. 

Q. What kind was it? 

A. It was a '65 Mustang convertible. 

Q. You don't still have that one, do you? 

A. No. I got rid of that one. 

.Q. So, sixteen (16), and you're sixty (60) now; right? 

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL. 
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v. 

Stanley D. Josey, Courtney Gamble, 
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Josey, Elizabeth Ann Geddings, Cecil L. Josey, 
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PETITION FOR WRIT OF SUPERSEDEAS 

Respondp.~ts. 

This petition is' filed pursuant to.Rule 241 of the South Carolina Appellate Court 

Rules. This is an appeal in an action to partition a substantial amount of real and personal 

property in Lee County. In this petition, Stanley D. Josey requests that this Court issue a writ 

of supersedeas staying the lower court's distribution of one piece of real property and 

allowing him to have access to that property during this appeal. 



F ACTUALIPROCEDURAL BACKGROUND 

This is an action to divide property that is jointly owned by several members of an 

extended family. Stanley Josey is the appellant. The other parties are Stanley's nieces and 

nephews and a trust of which those nieces and nephews are the beneficiaries. The name of 

that trust is the Josey Family Trust. 

The parties are the joint owners of several pieces of real and personal property, but 

the property at the center of this controversy is a 32 acre tract of land with nine (9) storage 

buildings on it. Exhibit 9 from trial is a plat illustrating the boundaries of this property. The 

jointly owned property is designated with the label "Josey Family Trust and Stanley B. 

Josey.;'. Exhibit 3 from trial is an appraisal of this property and contains a "plat map" that 

,:>\<" designates the 9 buildings by number. These exhibits are attached to this petition as 

Attachment A .. 

This particular parcel ofland has been in the Josey family since the 1950's and is the 

>~~ base of the Josey family's farming operation. Among '0t~{r things, tqe nine (9) storace. 

buildings house various pieces of farm equipment as well as tools for maintaining that 

equipment. In the past, the parties operated the farming business as ajoint enterprise. That 

joint enterprise dissolved around the same general time that this lawsuit began. 

The Josey family also has an extensive history of working on vintage or "classic" 

automobiles. In addition to housing farm equipment, the nine (9) storage buildings contain 

several vintage automobiles and a large collection of automobile parts, tools, and machines. 

These nine (9) buildings also contain various items that some of the parties own 

individually. For example, building #5 contains six classic automobiles owned solely by 

2 
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'Stanley. See Attachment B (a trial exhibit listing some of the individually owned property 

stored in these buildings). 

A special referee presided over the trial, and his division of the jointly-owned 

property calls for this parcel of land to be deeded in its entirety to the beneficiaries of the 

Josey Family Trust. The referee awarded Stanley several specific items that are currently 

housed in the nine (9) buildings. These items include eight (8) classic cars, two trailers, one 

and a half a buildings' worth of "miscellaneous car parts," an air compressor, two milling 

machines, three lathes, an electric organ, "rollup" doors, and various other property. 

The referee's order instructed Stanley to remove all of his property from the 32 acres 

within 180 days and at his own expense. The order also instructed Stanley to use a specific 

me~s of accessing his property, a dirt road known as the "Atkinson Road." 

Stanley cannot move his property without expending a substantial amount of financial 

resources, and even ifhe could move the property, he has no ability to store the property. His 

:,;~~.jRvit is at!a<;hed ~o this petition as,Attachment C 

Stanley filed a motion asking the special referee to stay his order of partition, and the 

referee denied Stanley's request in an order dated March 15,2012 and filed March 21,2012. 

A certified copy of that order is attached to this petition as Attachment D. 

Rule 241 (d)(3) requires a party requesting a writ of supersedeas to attach a certified 

copy of the lower court's order and a copy of the notice of appeal with its proof of service. 

Those documents are Attachment E. 

Stanley's initial briefis Attachment F. The opening sections of that brief describe 

more of the background for this appeal and attempt to do so in neutral terms. 

3 



ARGUMENT 

I. Superseding the Order of Distribution Is Necessary to Allow 
Stanley Josey Any Ability to Maintain and Use His Personal 

o 

Property. 

The special referee's order is not stayed during this appeal. Under sections 18-9-160 

and -170 of the South Carolina Code,judgments directing the delivery of real property or the 

execution of a conveyance are not stayed by an appeal. The same is true for judgments 

directing the delivery of personal property. See S.C. Code Ann. § 18-9-150 (Supp. 2011). 

Thus, in a normal partition case where one party was awarded land and another party was 

awarded an item of property on the land, both parties would be entitled to their respective 

"awards pending an appeal. The order in this case honors this scheme by specifying that the 

only purpose for which Stanley may access the buildings at issue is to remove his property. 

See Attachment D. 

Stanley has not removed his property from these buildings because of the-expense 

-.\,invol~;¢, the fact that he has nowhere else to store the property, and because he believes this 

particular scheme of distribution is unfair. As Stanley put it at trial, "there's a fair way to 

. divide that land back there so we both get expansion room[] [and] we both get buildings .. 

.. " Attachment F, pp.15-16 (from Stanley's initial brief). Although Stanley is entitled to 

the immediate use and enjoyment ofthe items awarded to him in the distribution, the reality 

is that he cannot even take possession of the property because he cannot afford to move it 

from the only place it has ever been stored. 

The property in the buildings also includes at least 6 other classic automobiles owned 

by Stanley individually. As Stanley's affidavit describes, some of these automobiles are 

4 



extremely valuable. See Attachment C (Stanley's affidavit). Here again, the reality is that 

Stanley cannot take possession of this property because he has no other means of storing it. 

The parties are unfortunately unable to work together to resolve this issue. For 

example, although the parties were able to arrange for Stanley to take possession of the boat 

he has traditionally kept in one of the buildings on the property, Stanley's requests to return 

that boat to the storage building have gone unanswered. See Attachment C (Stanley's 

affidavit). Stanley's classic automobiles also require regular maintenance and service, and 

because he is being prevented from accessing those automobiles, he cannot perform that 

maintenance. The present circumstances are operating to absolutely bar Stanley from his 

'.,property. He has no present ability to use his property, maintain his property, verify the 

security of his property, and verify that his property is not deteriorating. 

II. , The Court Should Not Condition Supersedeas on Filinga Bond. 

Rule 241 (c)(3) instructs that the court can condition a grant of supersedeas on terms 

-;. ,:-In inclpde·tne ·filing of a bond. A similar requirement appears in the statute that relates to 

judgments directing the delivery of personal property. See § 18-9-150. 

Stanley is not asking this Court to supersede the referee's distribution of personal 

property. For that reason, the bond provision of section 18-9-150 should not apply. 

The only guiding principle contained in Rule 241 (c)' s description of a bond is that 

the terms of the supersedeas shall be whatever terms the court "may deem appropriate." 

In the circumstances of this case, the most appropriate approach would be to abstain 

from conditioning the writ on the filing of a bond. The parties have owned property together 

for a number of years and the personal property housed in the storage buildings h,as been in 

5 
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those buildings for an extended period of time. Although the beneficiaries of the Josey 

Family Trust are entitled to seek division of the property they jointly own with Stanley and 

to have that division enforced, the reality of the referee's order is that it cannot be 

immediately enforced without causing injury to Stanley. Stariley is asking only that the court 

require the parties to maintain the status quo during the pendency of this. appeal. In the 

circumstances of this case, that is the most equitable approach . 

. III. . If the Court Supercedes the Referee's Order, the Court May 
Need to Specify the Route of Stanley's Access to the Property. 

As the plat included in trial exhibit 3 illustrates, several of the storage buildings are 

located toward the back of this parcel of property, away from the paved road. See 

. Attachment A, p.4. The parties have'traditionally used two routes to access this portion of 

the property. One is the asphalt driveway shown on the plat. The other is a dirt road located 

partially on the p~ies' jointly-owned land and partially on their neighbor's land. The 

special referee's order of distribution instructs Stanley to utilize this dirt road to the extent· 

. possible. Attachment E, p.6. 

Specifying this means of accessing the property may have been an attempt to 

minimize contact between the parties. The asphalt driveway passes closely by the current 

home of Cecil L. Josey, Jr., the plaintiffin this case and the trustee of the Josey Family Trust. 

But the fact remains that the Atkinson Road is not located entirely on the Josey family's 

property. The plaintiff described this at trial, explaining that the front half of the Atkinson 

road was on the Josey family'S property and the back half was located on Mrs. Atkinson's 

property. Attachment G (portions of the trial transcript). 

. 6 



Stanley has no philosophical objection to using this road to access his property. For 

years, this road has been the primary route used by the Josey family to move farm equipment 

to the back of their property. However, nothing in the record indicates that Stanley has a 

right to cross Mrs. Atkinson's land or that a court has the right to order him to cross Mrs. 

Atkinson's land. Stanley's trial testimony indicated that the asphalt driveway was once a 

gravel road, and that the Josey family paved the driveway once they acquired antique cars 

that were of such quality that driving over a gravel road was undesirable. Attachment G. 

There is no principled reason why Stanley should be barred from continuing such use during 

the pendency of this appeal. 

CONCLUSION 

This motion is driven by the fact that Stanley Josey is effectively being prevented 

from exercising any control over all of the personal property he was awarded in this partition 

action, as well as a substantial amount of his individually owned property that has been 

-storedion this parcel of land for years. Stanley cannot afford to move this property, and it 

would be nonsensical to force him to move it during this appeal because if the appeal is 

successful, he may not have to move his property at all. 

This partItion action is complicated by several factors including the amount of the 

property involved and the fact that the parties have had substantial disagreements inthe past, 

but Stanley respectfully submits that it is inequitable to completely bar him from accessing 

and maintaining his property while this appeal is pending. He therefore requests that this 

Court issue a writ superseding the special referee's distribution of the 32 acres and nine (9) 

buildings to the beneficiaries of the Josey Family Trust, and that the Court specify the 

7 



conditions for Stanley's access to that property during the pendency of this appeal. The 

affidavit attached to this petition describes his proposal for access in more detail. 

August 11, 2012 

'. ~, ... , ..... '" .' ' ... " '. ~', ' '. . . 
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Respectfully submitted, 

B~~C:# 73674 
John S. Nichols, SC Bar # 4210 
BLUESTEIN, NICHOLS, 

THOMPSON & DELGADO 

Post Office Box 7965 
Columbia, South Carolina 29202 
(803) 779-7599 
(803) 779-8995 (facsimile) 
bhewitt@bntdlaw.com 
j snichols@bntdlaw.com 

Attorneys for Appellant 



W:be ~outb <!Carolina <!Court of >tlppeaIs 
JENNY ABBOTT KITCHINGS' 

CLERK 

V. CLAIRE ALLEN 
, DEPUTY CLERK 

August 29,2012 

. ;- .. :",:-

Mr. Patrick McFadderiKillen 
28 N. Main St. 
Sumter SC 29150 

Mr. John S. Nichols 
1614 Taylor St. 
Columbia SC 29202 

\, 

Mr. Blake Alexander Hewitt 
POBox 7965 
Columbia SC 29202-7965 

, Re: Josey, Cecil v. Josey, Stanley 
Appellate Case No. 2011-197626 

Dear Counsel: 

, I 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

,1015 SUMTER STREET . 
COLUMBIA, SOUTH CAROLINA 29201 , 

TELEPHONE: (803) 734-1890 
.' FAX: (803) 734-1839 

www.sccourts.org 

'" 

This will acknowledge receipt of your petition for writ of supersedeas. 

By copy of this letter, opposing counsel is requestedrto file an original and six (6) 
copies of a return to this motion no later than'ten (10) days from the date of this 
letter.' , 

The time limits for perfecting the appeal will be held in abeyance pending the 
Court's deyision. 



cc: Stephen Bryan Doby 
Daniel W. Stacy, Jr. 
Deborah H. Sheffield 

Very truly yours, 

CLERK 
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Law Office of Deborah Harrison Sheffield, P .A .. 

117 Brook Valley Road 
Columbia, South Carolina 29224 

The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29211 

August 31, 2012 

(803) 419-7837 
Fax: (803) 419-3519 

DHSheffieldAtty@AOL.com 
.•. .'., .. ,'.: 

."". J • ~ 

Gnl',NTED 
JOHN CANNON FEW, C.J. 
FOR THE COURT 

u' /7", __ ' . 
By;y .... ~~. 

(ettm'{j {Deputy Clerk) 

RE: Cecil L. Josey, Jr. v. Stanley D. Josey,etal., Tracking No. 2011197626 

Dear Clerk: 

The Appellant's initial brief and designations were served on July 30, 2012, and thus the 
Respondents' initial briefs and designations originally were due on August 29, 2012, which was 
extended until September 29, 2012. However, the Appellant has filed a Petition for Supersedeas, 
and the Court has requested that we file a Return to the petition within 10 days.( due date is 
September 1 0), and advised us that the briefing schedui~ is held in~beyance. 

, We are respectfully requesting that the Court grant us an extension for filing and serving 
the Rttiirn until the September 29th due date for the Respondents' brief. In support of this 
request, the Respondents would note for the Court that the Appellant already filed his initial brief, 
which he has submitted as part of his Petition, and the Respondents seek the opportunity to submit 
their initial brief with their Return to the Petition. Respondents would submit that the additional 
time should not prejudice the Appellant given that he filed his Notice of Appeal on August 16, 
2011, and has waited over a year to seek a supersedeas. In the alternative, the Respondents would 
request a 10-day extension to submit a Return for the reason that additional time is needed since 
the Respondents' Counsel did not receive the Petition until August 30t

\ and there is the three-day 
holiday weekend along with other deadlines and commitments to meet. I am enclosing the $25.00 
motion fee, and by copy of this letter, I also am advising Other Counsel of Record of this request. 

cc: 

With thanks for your consideration and cooperation in this regard, I am 

John S. Nichols 
Blake A. Hewitt 
Patrick M. Killen 

S. Bryan Doby 
Daniel W. Stacy, Jr. REf: F. lVEJ) 

SEP 0 4 2012 

Be Court of APlJeals 



HENRY C. JENNINGS 1891-1978 
ROBERT D. JENNINGS 1934-2011 

JENNINGS & JENNINGS. P.A. 

JACOB H. JENNINGS 
S. BRYAN COBY 

WlWAM W. WHEELER, m 

ATTORNEYS AT LAW 
POST OFFICE BOX 1 06 

BISHOPVILLE, SOUTH CAROLINA 29010-0106 

September 4, 2012 

Honorable Jenny Abbott Kitchings 
Clerk, South Carolina: Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

TELEPHONE 

(803) 484-5454 

FAX (803) 484-6044 

1 COURTHOUSE SQUARE 

KE(~~IVED 
SEP 0 5 2012 

se Court of Appeals 

Re: Cecil L. Josey, Jr. Vs. Stanley D. Josey, et al 
Tracking No. 2011197626 
Our File No. 08-3304 

Dear Ms. Kitchings: 

The Appellant filed h~s Notice of Appeal on August 16, 2Q11. 
The Appel13nt's initial brief and designations were served on 
July 30, 2012, and thus the Respondent, Cecil L. Josey, Jr.'s, 
initial brief and designations originally were due on August 29, 
2012, which was extended until September 29, 2012. However, the 
Appellant has filed a Petition for Supersedeas, and the Court 
has requested that we 'file a Return to the petition within 10 
days (due date is September 10), and advised us that the 
briefing schedule is held in abeyance. 

I am respectf!illy req'J,esting thCit the COt1':ctgr.ant an extensJJ:>D 
for filing and serving the Return 'until' the September 29 th due 
date for the Respondent' sbrief., The Re'spondent,Cecil L. 
Josey, Jr., se',.eks the opportunity to submit his in1 tial brief 
with his Return to the Petition. This Respondent would allege 
that since thi~ appeal has been pending for over one year before 
a Mo_tion for S~persedeas was filed, an extension for responding 
until September 29, 2012 woyld not cause prejudice to the 
Appellant. In the a I+;: e:::::[l,a,t i ve, the Resp6ndents would request a 
10-day extension to suO{nt.:t a Return. for th'e, reason 'that 
additional time is needed sinc~ the Respondents' Counsel did nbt 
receive the Petition until Acgust 300. I am ert610sing the 



: HOrrorable Jenrry Abb6tt ~itchin~s 
September 4, 2012 
Page 2 

$25.00 motion fee, and by copy of this letter, I also am 
advising Other Counsel of Record of this request. 

With thanks for your consideration and cooperation in this 
regard, I am 

SBDlca 
Enc. 
CCI Mr. Blake A. Hewitt 

Mr. Patrick M. Killen 
Ms. Debor~h H. Sheffield 
Mr. Daniel W. Stacy, Jr. 

G :~:~u~;; ~',1·r f: D 
\.!()l-~r··~ c~!\t~rfiO:~l FE'lv; C.J. 
FOR THE C'JUFl.T 

By: I/, ~ (£(Q..=­
~) \DBPUty Ci8ik) 

RErFrVED 
SEP 0 5 2012 

Be Court of Appeals 
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mue ~outu QCarolina QCourt of ~ppeaI5 
'.' 

Cecil L. Josey, Jr., Respondent, 

v. \' 

Stanley D. Josey, Courtney Gamble, Spencer Josey, " 
Elizab~th Ann Geddings, CedI. L Josey, Jr., as Trustee 
of the Josey Family Trust, Defendants, 

Of Whom Stanley D. Josey is the Appellant, 

and Of Whom Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil. L. Josey~ Jr., as Tr~st~e 
of the Josey Family Trust are the Respondents. . 

. Appellate Case No. 2011-197626 

. The Honorable W. Haigh Porter. 
Lee County , . ' . 

Tria:! Court Case No. 2010CP3100195 

. ORDER 

The time for serving and filing the returns to the petition for writ of supersedeas is 
,hereby extended until September 29,2012.' . . 

( 

FOR THE COURT 

BY Yl ~~7 f¥... .. ~ 
. CLERK 



., .'. 

Columbia, South Carolina' 

cc: ' 
. Stephen Bryan Doby 
Patrick McF adderrKill en . 
John S: Nichols 
Daniel W. Stacy, Jr. 
Blake Alexander Hewitt' 
Deborah Harrison Sheffield 

, ' 

,', 

, , 

, ' 
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Law Office of Deborah Harrison Sheffield, P .A. 

117 Brook Valley Road 
Columbia, South Carolina 29224 

(803) 419-7837 
Fax: (803) 419-3519 

DHSheffieldAtty@AOL.com 

August 27,2012 

The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29211 

RE: Cecil L. Josey, Jr. v. Stanley D. Josey, Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil L. Josey, Jr. as Trustee of the Josey Family 
Trust, Tracking No. 2011197626 

Dear Clerk: 

This letter is to advise that I have been retained as co-counsel to assist Dan Stacy 
of Oxner & Stacy, P.A with this appeal on behalf of the Respondents Spencer Josey, 
Courtney Gamble, Elizabeth Geddings, and Cecil L. Josey, Jr. as Trustee of the Josey 
Family Trust. By copy of this record, I also am advising Other Counsel of Record of my 
association and this request. 

With thanks for your consideration and cooperation in this regard, I am 

cc: 
John S. Nichols 
Blake A. Hewitt 
Bluesteill, Nichols, Thompson & 
Delgado, LLC . 
P. O. Box 7965 
Coluh?:bia, SC .29202 

S. Bryan Doby 
Jennings & Jennings 
P.O. Box 106 
Bishopville, SC 29010 

ffiel 

ECFIIVil) 
~UG 29 2012 

SG Court at APPea\S 

Daniel W. Stacy, Jr. 
Oxner & Stacy 
90 Wall Street, Unit B 
Pawleys Island, SC 29585 



Law Office of Deborah Harrison Sheffield, P .A. 

117 Brook Valley Road 
Columbia, South Carolina 29224 

(803) 419-7837 
Fax: (803) 419-3519 

DHSheffieldAtty@AOL.com 

August 27,2012 

The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29211 

RE: Cecil L. Josey, Jr. v. Stanley D. Josey, Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil L. Josey, Jr. as Trustee of the Josey Family 
Trust, Tracking No. 2011197626 

Dear Clerk: 

The Appellant's initial brief and designations were served on July 30, 2012, and 
thus the Respondents' initial briefs and designations are due on August 29, 2012. By 
separate correspondence, I have advised the Court and other counsel that I have been 
retained to assist with this appeal. Due other deadlines and commitments and the need 
for additional time to coordinate with co-counsel, I am respectfully requesting a 30-day 
extension of time to file and serve the initial brief and designations on behalf of the 
Defendants/Respondents Courtney Gamble, Spencer Josey, Elizabeth Geddings, and the 
Trustee. I am enclosing the $25.00 motion fee, and by copy of this record, I also am 
advising Other Counsel of Record of this request. 

With thanks for your consideration and cooperation in this regard, I am 
'> 

cc: 
John S. Nichols 
Blake A. Hewitt 
Bluestein, Nichols, Thompson & 
Delgado, LLC 
P. O. Box 7965 
Columbia, SC 29202 

S. Bryan Doby 
Jennings & Jennings 
P.O. Box 106 
Bishopville, SC 29010 

v,c~,\~~\) 
\\: q.~, 1\)\1 

~\)u ~ , 

·n Q' ~U9~I~~ 
Daniel W. Stacy,~ c,\l~ 
Oxner & Stacy 
90 WaH Street, Unit B 
Pawleys Island, SC 29585 



mbe ~outb QI:arolinaQI:ourt of ~ppeals . 
Cecil L. Jo~ey, Jr., Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee 
of the Josey Family Trust, Defendants, . 

(' 

Of Whom Stanley D. Josey is the Appellant, 

and Of Whom Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee 
of the Josey Family Trust,areRespondents. 

Appellate Case No. 2011-197626 
\ 

The Honorable W. Haigh Porter 
Lee County 

Trial Court Case No. 2010CP3100195 

ORDER 

The time for serving and filing the respondents' initial brief and designation of . 
matter of Courtney Gamble, Spencer Josey, Elizabeth Ann Geddings, Cecil. L. 
Josey, Jr., as Trustee of the Josey Family Trust is hereby extended until October 1, 
2012. . \ 

Columbia, South Carolina 
cc: Stephen Bryan Doby 

Patrick McFadden Killen 
John S. Nichols 
Daniel W. Stacy, Jr. 
Blake Alexander Hewitt 
Deborah Harrison Sheffield 

FOR THE COURT 

BY ~ l'£.,r.:.....~ LU~ 
\ 

l 



THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from Lee County 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr. as Trustee of the 
Josey Family Trust, 

Of Whom Stanley D. Josey is the 

And of whom Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr., as Trustee of the 
Josey Family Trust, are 

v. 

CERTIFICATE OF SERVICE 

Respondent, 

Defendants, 

Appellant, 

Respondents. 

The undersigned hereby certifies that she is a secretary with the law firm of Jennings & 
Jennings, P. A.; that copies of the RETURN TO PETITION FOR WRIT OF SUPERSEDEAS 
ON BEHALF OF RESPONDENT, CECIL L. JOSEY, JR. AND INITIAL BRIEF OF 
RESPONDENT, CECIL L. JOSEY, JR. were served in the foregoing action by depositing the 
same in the United States mail with sufficient postage affixed thereto and return address clearly 



visible on the 1 st day of October, 2012, addressed to the following: 

Daniel W. Stacy, Jr. 
Oxner & Stacy, P.A. 
90 Wall Street, Unit B 
Pawleys Island, SC 29585 

Patrick M. Killen 
McGowan, Hood & Felder, LLC 
28 N. Main Street 
Sumter, SC 29150 

Blake A. Hewitt 
Bluestein, Nichols, Thompson & Delgado, LLC 
P. O. Box 7965 
Columbia, SC 29202 

Deborah H. Sheffield 
Attorney at Law 
117 Brook Valley Rd. 
Columbia, SC 29223 



THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from Lee County 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 2010-CP-31-195 

Cecil L. Josey, Jr., 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr. as Trustee of 
the Josey Family Trust, 

Of Whom Stanley D. Josey is the 

And of whom Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr. as Trustee of 
the Josey Family Trust, are 

v. 
Respondent, 

Defendants, 

Appellant, 

Respondents. 

DESIGNATION OF MATTERS TO BE INCLUDED 
IN THE RECORD ON APPEAL 

Pursuant to Rule 209, SCACR, Respondent Cecil L. Josey, Jr., designates the 

following items for inclusion in the Record on Appeal: 

I. Summons and Complaint 

2. Stanley Josey's Answer and Counterclaim 

3. Stanley Josey's Amended Answer 

4. Rainey Josey's Reply 

5. Trust Defendants Answer & Reply 

6. Motion to Refer 

1 



. '. 
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7. Order of Reference 

8. Order 

9. Stanley Josey's Rule 59 Motion 

10. Stanley Josey's Addendum to his Rule 59 Motion 

11. Amended Order 

12. Stanley Josey's Motion for Stay 

13. Rainey Josey's Motion to Amend Order, with attachements 

Ex. 1 - Affidavit of Rainey Josey 

Ex. 2 - attorney letters 

Ex. 3 - calendar 

Ex. 4 - cabin calendar 

14. Affidavit of Spencer Josey 

15. Order denying motion for stay 

16. Trial Transcript, April 27, 2011 

17.4/27111 Trial Exhibits 

Plaintiff's Ex. 1 -5, 7, 8, 10, 11,20,26 

. Defendant's Ex. 1,3,5 

18. Post-trial Rule 59 Motion Hearing Transcript, August 2,2011 

19. Motion to Stay/Amend HearingTranscript, October 10,2011 

The undersigned certifies that this Designation contains no material which is irrelevant to 

the appeal. 

S. Bryan Doby 
Jennings & Jennings, P. A. 
No.1 Courthouse Square 
P. O. Box 106 
Bishopville, SC 29010 
803-484-5454 
803-484-6044 (fax) 
Attorney for Cecil L. Josey, Jr. 

October 1, 2012 

2 



Law Office of Deborah Harrison Sheffield, P .A. 

117 Brook Valley Road 
Columbia, South Carolina 29224 

The Honorable Jenny Abbott Kitchings· 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 . 

. Columbia, South Carolina 29211 

October 1,2012 

(803) 419-7837 
Fax: (803) 419-3519 

DHSheffieldAtty@AOL.com 

RECEIVED 
OCT 0 3 2012 

se Goun at Appeals 

RE: Cecil L. Josey, Jr. v. Stanley D. Josey, et al., Tracking No. 2011197626 

Dear Clerk: 

Enclosed please find the original (unbound) and six (6) copies of the Return to the· 
Appellant's Petition for a Writ of Supersedeas on behalf of Respondents Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, and Cecil L. Josey, Jr., as Trustee of the Josey Family 
Trust along with one (1) copy of the Appendix (unbound). As evidenced by the attached 
certificate of service, I am serving a copy of the Return and Appendix upon Counsel for the 
Appellant and co-Respondent by U.S. Mail this same day. 

Also enclosed for filing are the initial brief and designations on behalf of therse 
Respondents along with the attached certificate of service showing that I am serving a copy of 
these documents upon the Other Counsel of Record by U.S. Mail this same day. 

cc: John S. Nichols 
Blake A. Hewitt 
Patrick M. Killen 
S. Bryan Doby 
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THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 

Appeal from Lee County 
Court of Common Pleas 

Haigh Porter, Special Referee 

Case No. 201O-CP-31-195 

Cecil L. Josey, Jr., 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr. as Trustee of 
the Josey Family Trust, 

Of Whom Stanley D. Josey is the 

And of whom Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, 
Cecil L. Josey, Jr. as Trustee of 
the Josey Family Trust, are 

v. 

INITIAL BRIEF OF RESPONDENTS 

Respondent, 

Defendants, 

Appellant, 

Respondents. 

COURTNEY GAMBLE, SPENCER JOSEY, ELIZABETH ANN GEDDINGS, 
AND CECIL L. JOSEY, JR., ~S TRUSTEE OF THE JOSEY FAMILY TRUST 

Daniel W. Stacy, Jr. 
Oxner & Stacy, P .A. 
90 Wall Street, Unit B 
Pawleys Island, SC 29585 
(843) 235-6747 II 843-235-6650 FAX 

Deborah Harrison Sheffield 
Law Office of Deborah Harrison Sheffield, P.A. 
117 Brook Valley Road 
Columbia, South Carolina 29224 
(803) 419-7837 II (803) 419-3519 FAX 
Attorneys for Respondents Courtney Gamble, 
Spencer Josey, Elizabeth Ann Geddings, and Cecil 
L. Josey, Jr., as Trustee of the Josey Family Trust 
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STATEMENT OF THE ISSUES ON APPEAL 

Respondents/Defendants Josey Family Trust, Spenser Josey, Elizabeth Ann Geddings, 

and Courtney Gamble would restate the issues on appeal as: 

1. Did the trial court properly order partition in kind of certain jointly-owned real 

property when more than one joint tenant asserted a right of first refusal, under S.C. Code 

Ann. § 15-61-25, to buyout the interest of the Plaintiff and the other co-Defendant( s)? 

A. Did the Appellant/Defendant Stanley Josey preserve his challenge to the 

partition in kind where he did not timely raise this ground at trial or in his post-trial Rule 

59 motion? 

B. Is there any legal basis to grant Defendant Stanley Josey a right of first 

refusal to buyout his co-owners based on the fact that the other co-Defendants asserting 

a competing right of first refusal cooperated with the Plaintiff? 

II. Is the trial court's order of partition in kind fair and impartial and without injury 

to any of the parties in interest? 

A. Did the Appellant /Defendant Stanley Josey preserve his challenge to the 

partition in kind where he did not timely or sufficiently raise this ground at trial or in his 

post-trial Rule 59 motion? 

B. Does the expense Stanley will incur in removing and storing his personal 

property elsewhere constitute a cognizable injury or render the partition award unfair 

under the partition statute, S.C. Code Ann. §15-61-50? 
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STATEMENT OF THE CASE 

Cecil L. Josey, Jr. (known and referred to throughout this litigation as "Rainey") . 

, commenced this action, petitioning the court to partition certain jointly owned parcels of 

land and personal property. [ROA _; Complaint, filed September 30, 2010.] The 

property includes a note and mortgage, three parcels of real property: Britton Farm, a 

fertilizer plant, and 32.98 acres (referred to throughout as "the 32 acres"), and personal 

property consisting of eight vintage automobiles along with a countless number of parts 

and tools in nine buildings and sheds located on the 32 acres. The property was once 

owned by the late C.Wofford Josey, who bequeathed and devised the property jointly to 

his sons Stanley and Cecil (now deceased). Stanley Josey owns a 50% interest in the 

property; and Cecil's half is now owned by Cecil's four children, the Plaintiff Rainey and 

Defendants Spencer Josey, Elizabeth Ann Geddings and Courtney Gamble, who each 

individually hold one percent (1 %), and the Defendant Josey Family Trust holds the 

remaining (46%) share. In his complaint, Rainey gave all the Defendants notice, 

pursuant to S.c. Code Ann. § 15-61-25, of their right of first refusal to purchase the 

interests in the property. 

Stanley Josey filed an answer and counter-claim. [ROA _; Answer and 

Counterclaim, filed October 20,2010.] Stanley asked the Court to equitably divide the 

personal property and the Britton Farms and the Fertilizer Plant, but he invoked his right 

of first refusal and gave notice that he wanted to purchase the 32 acres. By 

counterclaim, Stanley also sought declaratory and injunctive relief giving him an 

easement for ingress and egress to the 32 acres over an asphalt driveway on Rainey's 

home. Stanley later filed an amended answer, counterclaim and cross-claim, asserting 
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additional causes of action for false imprisonment, malicious prosecution, and abuse of 

process founded on allegations that the Plaintiff and Co-Defendants had filed warrants 

against him for malicious injury to property and trespass. [ROA _; Amended Answer, 

filed December 13, 2010.] 

Rainey filed a reply to the counterclaim on January 14,2011. [ROA _; Reply.] 

The Trust and Spencer, Courtney, and Elizabeth Ann (hereinafter, "the Trust 

Defendants"), filed an Answer and Reply and they also gave notice that they were 

invoking their right of first refusal to purchase the 32 acres (~18). [ROA _; Answer & 

Reply, filed March 8,2011.] 

The matter was referred to the Honorable Haigh Porter, as Special Referee, to 

enter a final judgment who conducted a trial on the merits on April 26, 201 L [ROA_, 

_; Motion to Refer, filed September 30,2010; Order of Reference, filed March 31, 

2011.] After the trial, the Special Referee issued his order, filed July 7, 2011. The 

Special Referee declined to grant any of the non-petitioning parties the right to purchase, 

determined that a public sale would create chaos, and held that the assets could be 

divided fairly and equitably. The Special Referee ordered partition in kind, dividing the 

property and awarding certain items of personal property and real property to the parties. 

He gave Stanley the note and mortgage, Britton Farm, the Fertilizer Plant, all the eight 

vintage automobiles and a specified portion of the parts and tools, and he gave Cecil's 

Heirs the 32 acres and the rest of the parts and tools. [ROA _; Order, filed July 7, 

2011.] 

The Special Referee gave Stanley 180 days to remove his personal property from 

the 32 acres and provided specific requirements regarding the logistics of the removal, 
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including: "Stanley shall not enter the property except on those dates and times 

designated for, removal ofthe items of personal property." [ROA _; Order, p. 5-66.] 

On July 14, 2011, Stanley served a Rule 59 motion for a new trial, and on July 

19,2011, he filed an "Addendum" to supplement his Rule 59 motion. [ROA _, __ ; 

Motion, Addendum] The Special Referee denied the motion 'in an order filed August 9, 

2011. [ROA _; Amended Order.] 

Stanley filed a notice of appeal with the Court of Appeals and moved in the in the 

trial court for a stay pending appeal. [ROA _. _; NOA, Motion, filed August 18, 

2011.] On September 13,2011, Rainey Josey made a motion in the trial court to amend 

the order, asking the Special Referee to place additional restrictions on Stanley's access 

to the 32 acres and presented evidence that Stanley had been coming on the 32 acres 

causing trouble but he had not removed any of his personal property items. [ROA_; 

Motion to Amend Order, September 13,2011.] 

The Special Referee denied both motions. However, the Special Referee did 

clarify the intent of his earlier order(s): "The only purpose for this Defendant, Stanley D. 

" Josey, to enter upon the 32 acres was for the removal of personal property awarded to 

him. His access to this property awarded to the remaining properties should be limited to 

such removal of personal property .... [I]ntent of the Order was for Mr. Stanley Josey to 

have the right to remove items of personal property as designated at specific times and 

the only purpose for him going on the 32 acres subject to this partition suit was for the 

removal of his personal property awarded him pursuant to the above referenced Orders." 

[ROA _; Order, filed March 21,2012, pp. 2-3.] 

4 



STATEMENT OF THE FACTS 

Family History and Property Acquisitions 

When Wofford Josey died on November 4, 1998, he left considerable properties 

to his sons, Cecil and Stanley, including the properties at issue in this partition action: 

1. Note and Mortgage due Josey Marital Trust with outstanding principal 

and accumulated payments with an appraised value of$19,376; 

2. Britton Farm consisting of 30 acres of wooded upland in southeast Lee 

County appraised at $38,000 1
; 

3. A fertilizer plant consisting of 4.6 acres on Harris Street in Bishopville 

appraised at $30,0002; 

4. 32.98 acres appraised at $65,960 ($2,000 per acre) with nine (9) 

buildings/sheds separately appraised at $61,0003; 

5. Vintage Automobiles, including4 

a 1922 Velie appraised at $20,000, 

a 1926 Essix appraised at $2,500 

a 1966 Ford appraised at $1,500, 

a 1924 Nash appraised at $2,500, 

a 1919 Model T. Truck appraised at $2,500, 

a 1960 MGA appraised at $2,500, 

1 [ROA _; Plaintiff's Ex. 1.] These valuations are not challenged by Stanley on appeal. 

2[ROA _; Plaintiff's Ex. 2.] 

3[ROA _; Plaintiff's Ex. 3.] The plant is not currently operational. 

. 4 Stanley he does not challenge the valuations on appeal. 
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a 1928 Studebaker appraised at $2,500, and 

a 1922 Jewett appraised at $3,500; and 

6. Parts and Tools appraised at $45,900.5 [See ROA _; Plaintiffs Ex. 30, 

attached to Order.] 

Cecil had given his 50% share to a trust he created ("Josey Family Trust"); his four 

children - Rainey, Spencer, Elizabeth Ann, and Courtney are the beneficiaries. [ROA 

_; Tr. 47, Plaintiffs Ex. 7.] The Trust has conveyed 1 % to each of the four children. 

[ROA _; Tr. 47, Plaintiffs Ex. 20.] 

The Special Referee stated that "[t]he real bone of contention is whether the 32.8 

acre parcel should be partitioned, allotted or sold." [ROA _; Order, p. 3.] The 32 

acres, which is located in Lee County on Elliott Highway, abuts a parcel of 8.4 acres, 

which is personally owned by Rainey Josey as his residence. This parcel had been part 

of a larger parcel that Stanley and Cecil inherited from Wofford, but Stanley and the 

Trust sold it to Rainey in 2001 6
. [ROA _; Tr. 29-30, Plaintiffs Ex.' 8, 10.] The 32 

acres also abuts a tract of 3.5 acres that Wofford gave to Cecil in 1994, where Cecil 

raised his children and where their mother live. Cecil deeded this tract to the Josey 

Family Trust in 2001. [ROA _; Tr. 27-28, 32, 51; #6, #7.] The 32 acres also abuts 3.5 

acres, which Wofford had given directly to Cecil in 1994, who it tum deeded it to the 

5 Rainey and Spencer prepared the appraisal of the parts and tools. [ROA _; Plaintiffs 
Ex. 28.] Stanley did not introduce any appraisals to challenge the valuations; and he 
does not challenge the valuations on appeal. 

6 Wofford bought the property in 1954 and built a home several years later which Stanley 
and Cecil called home until they were grown and gone. [ROA _; Tr. 136.] 
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Josey Family Trust in 2001. The house on this tract is where Cecil's children were raised 

and where their mother still lives. (R.p. _; Tr. 27-28, 32, 51.) 

As identified in the appraisal, the nine (9) buildings and sheds on the 32 acres 

consist of: 40 x 80 woodsided shed/enclosure with a tin roof; 26 x 41 covered shed with 

a tin roof; 36 x 41 enclosed with a shed; 27 x 60 workshop with concrete floor and 

aluminum roof; 21 x 101 car storage with 10 door metal frame; 40 x 60 workshop with 

steel frame; 32 x 90 enclosed with rear shed CCB/Wood; 36x 60 Hoover building; and a 

two-story cabin 2150+ square feet. [ROA _; Plaintiffs Ex. 3.] In addition to the 

jointly-owned vintage automobiles listed above, the nine buildings contain year's of 

accumulated car parts and equipment. Rainey and Spencer compiled a list of various big 

items (valued at more than $500) and grouped other items based on type and location. 

[ROA _; Plaintiffs Ex. 28.] Upon visiting the property and viewing the buildings, the 

Special Referee reported that he was "awestruck" by the great quantity and the 

magnitude of any attempt to appraise them by item. 7 

There was also a family partnership, Stoney Run Farms, which Wofford had 

created, and while that partnership is not part of the partition action, certain facts 

regarding those properties and the dissolution of the partnership are relevant to Stanley's 

claims of unfairness. The partners were Wofford, his sons Stanley and Cecil, and his 

grandchildren/Cecil's four children.8 [ROA _; Tr. 24.] In 2010, the Stoney Run 

partnership was dissolved and the assets were distributed. As part of that dissolution, 

7 The parties also stored their own personal property in the buildings on the 32 acres. For 
example, each of these Respondents has their own vintage automobiles stored there. 
[See App. _; Plaintiffs Ex. 29 -listing personal items.] 

8Stanley does not have any children. 
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Stanley received 181 acres, which abuts his home9 along with 1000+/- acres of farmland, 

timberland, and bottomland. [ROA _; 38-43.] 

Family Dissension and Escalation to Physical Assault, Injury to Property and Law 
Enforcement Involvement 

The troubles between Stanley and Cecil's Heirs started in 2006 over the fact that 

Stanley would not help with the upkeep on the jointly owned properties. [ROA _; Tr. 

63-64.] For the next several years, they went about getting the properties appraised and 

trying to divide the properties. Then in 2009, things took an ugly tum when Stanley and 

his wife trespassed into Rainey's office on his privately owned land and Stanley 

assaulted Rainey. 10 [ROA _; Tr. 67.] 

The problems continued into 2010, with Stanley turning on radios at the cabin at 

full volume and leaving them on day and night. Although Stanley claims that his 

purpose was to scare the squirrels away, II the noise was a big problem to Rainey and 

their mother because the cabin was so close to Rainey's house (90 yards) and their 

mother's house (60 yards). At first, Rainey would unplug the radios, but Stanley 

would come right back and plug them in, so Rainey finally just turned the electricity to 

the cabin off. [ROA _; Tr. 76-78.] Whatever his motivation, Stanley'S actions showed 

complete lack of respect for Cecil's family right to live in peace and quiet. 

9 Wofford deeded the land to Stanley for his home on the same day he deeded the 3.5 
acres to Cecil. [ROA _; Ex. 11.] 

10 Stanley and his wife both admitted in their trial testimony that Stanley grabbed Rainey 
by the collar. [ROA _; Tr. 221 :23-25; 262-63.] 

II [ROA_; Tr. 188-191.] 
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· Another problem was the fact that Stanley started trespassing on Rainey's 

property to use the asphalt driveway. 12 [ROA _; Tr. 31, Plaintiffs Ex. 5.] The paved 

portion of the driveway runs from the road to Rainey's carport and then becomes a little 

dirt road that goes over to the cabin on the 32 acres. [ROA ; Tr. 138.] When the - . 

troubles escalated, Stanley began driving fast up and down his driveway so Rainey issued 

a no trespassing notice to Stanley to stay off his land and the tract owned by the Trust 

where their mother lives. [ROA _; Tr. 79-80, Plaintiffs Ex. 26.] 

Stanley claims that he retained an easement across that driveway when he sold 

the property to Rainey in 2001: "1 didn't think when Rainey bought that property that 

that easement would go away. 1 thought once an easement, always an easement is the 

way I thought things worked. Just because you buy a piece of property where a man's 

been going up and down it for fifty (50) years, that doesn't cut him off from going in and 

out of it." [ROA _; Tr. 208:20 - 209:1; 247:1-14.]. Although Stanley asserted a 

counterclaim to determine his right to an easement over the driveway, he had not pursued 

the issue on appeal. 

Because his home abuts the 32 acres, Rainey and his family suffered most from 

Stanley behavior. For example, even after Rainey issued the no trespass notice, Stanley 

would drive his truck right up to the property line at night and just shine his headlights at 

the house, which disturbed Rainey's children sleeping. [ROA _; Tr. 81-82,] Then, in 

August 2010, Stanley disassembled part of the children's tree house and destroyed 

azaleas in Rainey's own yard, and Rainey called the police and had Stanley charged with 

malicious injury to personal property and trespassing. [ROA _; Tr. 83-84, Defendant's 

12 Prior to the troubles, Stanley mostly had been using the north access to the buildings 
on a dirt road shared with their neighbor. 12 [ROA _; Tr. 136-39.] 
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Ex. 1,3.] At one point, Rainey recorded Stanley yelling profanity, cussing and 

threatening, and a Lee County Magistrate issued a mutual restraining order. 13 [ROA_; 

Tr. 105, 124-25.] 

However, these Defendants also have been affected by Stanley's harassment. For 

example, Stanley would park his boat or stack materials in the buildings purposefully to 

block access by the other co-owners. [ROA _; Tr. 86-87.] Stanley also trespassed on 

property held by the Josey Family Trust. 14 Their mother, who lives on Trust property, 

testified to an incident in the summer of 20 1 0 when Stanley had a fit of temper and was 

raising and shaking what appeared to be pipe; while Stanley was not trespassing, she was 

afraid for her safety and Rainey's family safety. 15 [ROA _; Tr. 165-66.] Spencer and 

Courtney each testified how they also have been affected. Courtney no longer uses the 

cabin for family outings, as she once did, because she wants to avoid the trouble. [ROA 

_; Tr. 272.] Spencer has an antique automobile that he is working on, and someone 

(he suspects Stanley) has dismantled some of the parts and scattered them around in 

different buildings. [ROA _; Tr. 287-290.] 

The Record Clerk from the Lee County Sheriff s office testified that they had 

eight (8) incident reports of calls to the property in one year (4/3011 0 - 411 0111). [ROA 

_; Plaintiffs Ex. 4 - Incident Reports; Tr. 194.] 

13 A previous effort to obtain a restraining order had been denied because Rainey did not 
have sufficient evidence. [ROA _; Tr. 104, 123-24.] 

14 A summons was issued to Stanley for trespassing (to hunt) in October 2010. 14 [ROA 
_; Tr. 85, Defendant Ex. 5.] 

15 Stanley admitted that he was frustrated that Rainey was taking a picture/video of him, 
and took a rubber hose and beat on a metal table in one of the buildings. [ROA _; Tr. 
221.] 
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Continuing Post~trial Harassment by Stanley 

Stanley's harassment continued after the trial. During the 180 days following 

entry of the order directing him to remove his personal property from the 32 acres, 

Stanley'S attorney notified Rainey's attorney that Stanley would be on the property for 

days and weeks at a time: July 20-22, July 27-29, August 3-6, August 9-12, August 16-

19, August 23-26, August 30-31, all of September 2011. [ROA _; Affidavit of Rainey 

Josey, Ex. 2 - attorney letters.] However, Stanley removed very little if any of his 

property. Instead, Stanley was recorded making lewd, obscene and vulgar gestures 

towards the security cameras installed by Spencer. [ROA _; Affidavit of Spencer 

Josey, dated October 10,2011; see also Tr. 249.] In addition, Stanley tried to claim the 

right to use the cabin for day and weeks at a time in the fall and winter of 20 11 for his 

exclusive use, even though the order only gave him access to the 32 acres for the sole 

purpose of removing his personal property. [ROA _; Affidavit of Rainey Josey.] 

ARGUMENT 

Applicable South Carolina Law on Partition 

State law provides that every cotenant has the right to demand partition of . 

property held jointly or in common: 

All joint tenants and tenants in common who hold, jointly or in common, 
for a term of life or years or of whom one has an estate for a term of life or 
years with the other that has an estate of inheritance or freehold in any 
lands, tenements or hereditaments shall be compellable to make severance 
and partition of all such lands, tenements and hereditaments. 

S.c. Code Ann. § 15-61-10; see also S.C. Jur. Cotenancies § 47. 
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State law also favors partition in kind, rather than partition by sale, when it can be 

fairly made without injury to the parties: 

The court of common pleas has jurisdiction to make partition in kind or by 
allotment to ()ne or more of the parties upon their accounting to the other 
parties in interest for their respective shares or, in case partition in kind or 
by allotment cannot be fairly and impartially made and without injury to 
any of the parties in interest, by the sale of the property and the division of 
the proceeds according to the rights of the parties. 

S.C. Code Ann. § 15-61-50; see also Anderson v. Anderson, 299 S.C. 110,382 S.E.2d 

897, 899 (1989). 

In Few v. Few, the Court stated that in kind partitions are appropriate "only 

where they may be made fairly and impartially without injury to any of the parties." 242 

S.C. 433, 131 S.E.2d 248, 252 (1963) However, in Anderson, supra, the Court clarified 

the apparent conflict between the statute and the Court's opinion and that the opinion in 

Few does not alter the statutory preference for partition in kind. The Court held that a 

party seekinga partition by sale bears the burden of proof to show that partition in kind 

"is not practicable or expedient." 382 S.E.2d at 899 (citing Smith v. Pearson, 43 S.E.2d 

at 482); Wilson v. McGuire, 320 S.C. 137,463 S.E.2d 614, 616 (Ct. App. 1995). 

In 2006, the Legislature enacted a new statute, 2006 Act No. 302, § 1, efLMay 

25,2006, as codified in S.C. Code Ann. § 15-61-25, which modifies the law of partitions 

by creating a statutory right of first refusal: 

(A) For the purposes of this section, "joint tenants and tenants in 
common" include heirs or devisees. Upon the filing of a petition for 
partition of real property owned by joint tenants or tenants in common, the 
court shall provide for the nonpetitioning joint tenants or tenants in 
common who are interested in purchasing the property to notify the court 
of that interest no later than ten days prior to the date set for the trial of the 
case. The nonpetitioning joint tenants or tenants in common shall be 
allowed to purchase the interests in the property as provided in this 
section whether default has been entered against them or not. 

12 



(B) In the circumstances described in subsection (A) of this section, and in 
the event the parties cannot reach agreement as to the price, the value of 
the interest or interests to be sold shall be determined by one or more 
competent real estate appraisers, as the court shall approve, appointed for 

. that purpose by the court. The appraisers appointed pursuant to this section 
shall make their report in writing to the court within thirty days after their 
appointment. The costs of the appraisers appointed pursuant to this section 
shall be taxed as a part of the cost of court to those seeking to purchase the 
interests of the joint tenants or tenants in common petitioning to sell their 
interest in the property described in the petition for partition. 

(C) In the event that the petitioning joint tenants or tenants in common 
object to the value of the interests as determined by the appointed 
appraisers, those joint tenants or tenants in common shall have ten days 
from the date of filing of the report to file written notice of objection to the 
report and request a hearing before the court on the value. An evidentiary 
hearing limited to the proposed valuation of the interests of the petitioning 
joint tenants or tenants in common shall be conducted, and an order as to 
the valuation of the interests of the petitioning joint tenants or tenants in 
common shall be issued. 

(D) After the valuation of the interest in property is completed as provided 
insubsection (B) or (C) of this section, the nonpetitioningjoint tenants or 
tenants in common seeking to purchase the interests of those filing the 
petition shall have forty-five days to pay into the court the price set as the 
value of those interests to be purchased. Upon the payment and approval 
of it by the court, the court shall execute and deliver or cause to be 
executed and delivered the proper instruments transferring title to the 
purchasers. 

(E) In the event that the nonpetitioning joint tenants or tenants in common 
fail to pay the purchase price as provided in subsection (D) of this section, 
the court shall proceed according to its traditional practices in partition 
sales. 

Since a partition action is an equitable action, the Appellate Court may find facts 

in accordance with its view of the preponderance of the evidence. Anderson, 382 S.E.2d 

at 899. "However, this broad scope of review does not require the appellate court to 

disregard the findings of the master, who saw and heard the witnesses and was in a better . 

position to evaluate their credibility." Perry v. Heirs at Law & Distributees of Gadsden, 
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313 S.c. 296, 437 S.E.2d 174, 177 (Ct. App. 1993), affd as modified,. 316 S.C. 224, 449 

S.E.2d 250 (1994). 

I. THE RIGHT OF FIRST REFUSAL UNDER SECTION 15-61-25 

The trial court properly ordered partition in kind of the jointly-owned real 
property when Stanley Josey and the Trust Defendants both asserted a right 
of first refusal to buyout under §15-61-25. 

While each and all of the Defendants asserted a right of first refusal under § 15-

61-25 to purchase the 32 acres, the Special Referee declined to grant any of the 

Defendants the right to purchase and, instead, awarded partition in kind, for the reasons 

explained in his order: 

The court declines to grant to any of the non-petitioning parties the right 
to purchase the petitioning parties' interest in the subject real estate for the 
following reasons: First, the Court cannot grant to more than one party the 
same right. If the Court were to grant to one of the. non-petitioning parties 
the right of first refusal, the remaining defendants in this matter would by 
default be deprived of the same right. Second, the Court would be forced 
to arbitrarily award one of the petitioning parties the right of purchase 
under the circumstances of this case. This Court does not desire to, nor 
should it be forced to, arbitrarily award the right of purchase to one party 
among the five possible selections in this case. Third, the grant to one 
party of the right of purchase the petitioning party's interest will not 
resolve the problem which exists among the Plaintiff and the other 
Defendants and Defendant Stanley Josey. The parties in this matter 
deserve a final resolution of this matter and a purchase by one of the non­
petitioning parties will leave the parties in essentially the same situation 
that currently exists. For instance, if Stanley is allowed to purchase the 
1 % interest owned by the Plaintiff, the parties will still own an interest in 
contiguous tracts of land and the problems which have brought the parties 
to this litigation will continue. Fourth, the proposal submitted by Plaintiff 
in this matter provides for a reasonable financial resolution to this matter 
consistent with the equitable principles to be imposed by this Court that an 
award of the right of purchase would not adequately address. 
Therefore, when the Court considers all of the equities in this matter, it 
decllnes to grant to any Defendant as non-petitioning party the right to 
purchase any of the petitioning party's interest in the subject real estate or 
personality [sic.]. 

[ROA _; Order, p. 4.] 
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Stanley challenges the denial of his right of first refusal on the ground articulated 

in his Statement of the Issues on Appeal: "In an action to divide jointly owned property, 

whether a group of co-tenants may lawfully defeat an opposing co-tenant's right to 

purchase the property by having one of them act as a plaintiff is a partition action so that 

the remainder - named as defendants but cooperating with the plaintiff - can also request 

a buyout?" Respondents submit that Stanley did not timely or properly preserve his 

stated ground in the trial court, and that there is no legal basis to favor Stanley's asserted 

right of first refusal over the competing assertion by the other Defendants. 

A. . The AppellantlDefendant Stanley Josey did not preserve his challenge 
to the partition in kind. 

In his Complaint, Rainey alleged that the Josey Family Trust had conveyed a 1 % 

interest to each of the four heirs [~6] and gave notice to all the Defendants of their rights 

under § 15-61-25 [~11]. [ROA _; Complaint.] Each and all of the Defendants gave 

notice asserting their right of first refusal under § 15-61-25 in their pleadings. Stanley 

made no pretrial objection to the assertion of a right of first refusal by his co-Defendants. 

Nor did Stanley make any objection at the beginning of the trial, when he and the Trust 

Defendants both reasserted and placed on the record their requests to buyout the other 

tenants. [ROA _; 4/27111 Tr. 11.] At the conclusion of the trial, Stanley reasserted his 

demand to buyout the others and complained about their efforts to make him the 

"bogeyman," but still, he made no objection to their right of first refusal. [ROA _; Tr. 

302-03] 

Stanley did file a post-trial Rule 59 motion for a new trial and/or reconsideration; 

however, he did not articulate any grounds. Instead, Stanley simply stated: "for reasons 

to be set out at a hearing on the instant motion." [ROA _; New trial motion, dated July 
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14,2011.] On July 19th
, Stanley served an "Addendum" to "supplement" his Rule 59 

motion, in which he asked the Court to reconsider its motion in regards to: "1. The 

purchase of the property by a non-petitioning co-tenant." [ROA _; Addendum, dated 

July 19,2011.] 

At the hearing on August 2, 2011, Stanley acknowledged that the Court was 

presented with multiple co-tenants asserting a right of first refusal and that the statute 

does not address such a situation of competing interests. [ROA _; 8.2.11 Tr. 5-7.] 

Stanley noted that it was a new statute and there was no case law yet, and argued that: 

"[I]n that case where you have got these competing interests, I think that Your Honor 

should have allowed both of them to buyout the partitioning co-tenant or allow it to go up 

for public sale." [ROA _; 8.2.11 Tr. 7:16-20.] In the process of his argument, Stanley 

asserted: 

But the fact of the matter is the way that they captioned the case and the 
way that they deeded out the property in those One Percent (1 %) interest; 
you know, obviously, it was an attempt to prevent Stan from being able to 
buyout the property, which is what that Statute is for, is to keep the 
property in the family, and if a non-partitioning co-tenant wants to buy it, 
he should be able to buy it." . [ROA _; 8.2.11 Tr. 8: 11-19.] 

Respondents submit that the Stanley's attempt to raise this issue of the alignment of the 

parties at the hearing on his post-trial motion was too late to preserve the issue for 

appeal. 

It is well settled that no issue will be cQnsidered on appeal unless it has been 

raised to and ruled upon by the trial court: 

It is axiomatic that an issue cannot be raised for the first time on appeal, 
but must have been raised to and ruled upon by the trial judge to be 
preserved for appellate review. 
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Wilder Corp. v. Wilke, 330 S.C. 71,497 S.E.2d 731,733 (1998). It is also well settled 

that an issue may not be raised for the first time in a post-trial motion. McGee v. Bruce 

Hasp. Syst., 321 S.C. 340,468 S.E.2d 633,637 (1996). 

'There are four basic requirements to preserving issues at trial for 
appellate review. The issue must have been (1) raised to and ruled upon by 
the trial court, (2) raised by the appellant, (3) raised in a timely manner, 
and (4) raised to the trial court with sufficient specificity.' Jean Hoefer 
Toal et aI., Appellate Practice in South Carolina 57 (2d ed. 2002). 

S C. Dept. of Transp. v. First Carolina Corp. ofSC., 372 S.c. 295, 641 S.E.2d 903,907 

(2007). Respondents submit that any objection to the alignment of the parties or the 

validity of the Trust Defendants' right of first refusal should have been made by Stanley 

at the beginning of trial when the Defendants each and all asserted their right of first 

refusal, or at least at the conclusion of the trial. Under the issue preservation rules, 

Stanley's attempt to raise the issue for the first time in his post-trial motion simply was 

too late. 

In addition, Respondents would note for the Court's attention that Stanley did not 

note any issues in his Rule 59 motion; thus, it does not meet the requirement of Rule 

7(b)(1), SCRCP, that motions "shall state with particularity the grounds therefore, and 

shall set forth the relief or order sought." An objection must be meaningful with 

sufficient specificity to inform the trial court of the point being argued. Wilder Corp. v. 

Wilke, 497 S.E.2d at 733; S C. Dept. of Transp. v. First Carolina Corp. ofSC., 641 

S.E.2d at 907. The particularity requirement "is to be read flexibly in 'recognition of 

the peculiar circumstances of the case.' " Camp v. Camp, 386 S.C. 571, 689 S.E.2d 634, 

636 (2010). Here, there is more than a lack of particularity in that Stanley did not state 

any grounds in his motion. See Ulmers v. Willingham, 238 S.C. 503, 120 S.E.2d 859, 860 

(1961) ("It has been held that 'where no ground is stated in the motion for a new trial no 
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question is presented by the motion, and the order denying the motion must be 

affirmed. "'). To the extent that it might be argued that Stanley arguably raised the issue 

in the Addendum with the most obscure reference to the topic of "The purchase of the 

property by a non-petitioning co-tenant," Respondents maintain that the Addendum was 

served beyond the 10 day period and still is insufficient to inform the Special Referee 

that he was objecting based on the alleged collusion between Cecil's Heirs. 

B. There no legal basis to grant Defendant Stanley Josey a right of first 
refusal to buyout his co-owners based on the fact that the other co­
Defendants asserting a competing right of first refusal cooperated with the 
Plaintiff. 

Section 15-61-25(a) provides that: "The nonpetitioningjoint tenants'or tenants in 

common shall be allowed to purchase the interests in the property .... " Stanley argues 

that he is the only non-petitioning party because his nieces and nephews are all on the 

other side of the "battlefield" jointly seeking the partition and "the record shows 

complete coordination and commonality of interest between them." [Appellant's Brief, 

p.7.] These Respondents submit that Stanley has not cited to any legal authority that 

supports his proposition that should lose their right of first refusal because they have a 

common interest in severing their joint ownership with Stanley or because they have 

cooperated with Rainey. In the absence of any statutory provision for how to handle the 

situation, as here, where more than one non-petitioning party asserts a right of first 

refusal, and in particular given the family dynamics and history of animosity and 

harassment, the Special Referee properly looked to the long-standing, equitable 

principles generally applied in partition cases and wisely concluded that Cecil's Heirs, as 

abutting landowners and homeowners, should receive the 32 acres. 
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In the context of this partition action, collusion must be distinguish~d from 

collaboration and cooperation. Collusion - in the context of some type of wrongful 

conspiracy and subject to such judicial remedy - cannot be predicated upon a mere 

community of interest in the outcome of the litigation between the plaintiff and certain of 

the defendants. Collusion is not proven by the fact that the plaintiff acquired the interest 

sued upon for the express purpose of bringing the action. See Benedict v. Seiberling, 17 

F.2d 841,852-53 (N.D. Ohio 1927). Moreover, the only evidence is that the Trust gave 

each of the beneficiaries 1 %; there is no other evidence about the motivation of the 

parties for that decision. [See ROA _; 8.2.11 Tr. 14.] 

As to the language of the statute itself, it should first be noted, as the Special 

Referee and all counsel agreed, this is a new statute and there are no reported cases 

addressing any issues related to this newly-created right of first refusal. . At the post-trial 

motion hearing, Stanley argued that the statute does not allow for any exceptions to the 

right of first refusal based on the fact that "folks don't get along." However, Stanley also 

acknowledged that where there are competing interests willing to buyout the partitioning 

co-tenant, the trial court would have to "think it through.,,16 [ROA _; 8.2.11 Tr. 6.] 

The Special Referee gave serious consideration and "thought it through" and concluded 

that he could not grant the right of first refusal to more than one party and that dividing 

16 Stanley suggested that persuasive authority might be found from another state such as 
North Carolina or Georgia or somewhere else in the southeast. [ROA _; 8/2/11 Tr. 7.] 
Yet, on appeal, Stanley cites to no such authority for any other jurisdiction. Research 
reveals that in fact, Georgia does have a new statute dealing with cotenants requesting 
partition, Ga. St. §44-6-185, however, it is does not go into effect until January 1,2013. 
In addition, the Georgia statute is distinctly different in many aspects from our statute. It 

. only provides a buyout right where a cotenant requests partition by sale, and it provides 
that if more than one cotenant elects to buyout, then they each are allowed to buy a 
fractional share. 
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Rainey's 1 % between Stanley and the other four Defendants would not resolve the 

problem which exists them. 

On appeal, Stanley is taking the position that the Special Referee could have let 

each of the five Defendants buy part of Rainey's single 1 % - which simply seems 

unfathomable, and in fact, that is not how this case was tried to the Special Referee. 

This case was not tried as a partition of just Rainey's single 1 %. Throughout the trial, 

the case was tried to the court for the purpose of partitioning all the property. Notably, 

Stanley joined in Rainey's request to physically partition the fertilizer plant and Britton 

. Farms and the personal property, [Answer ~ 9], and Stanley is receiving ALL of the 

Fertilizer Plant and Britton Farm even while he has been demanding the right to purchase 

all of the 32 acres. 

Stanley's Counsel stipulated at trial that these people do not like one another, and 

the history of the dissension and escalating hostilities is well-documented in the evidence 

as recited above. The evidence surely supports the conclusion that it is not in the best 

interests of any of the parties for them to own property jointly or adjacent to each other. 

Since the statute does not direct how the courts must handle competing rights of first 

refusal, and in light of all the facts and circumstances showing upon the record, the 

Special Referee wisely ordered partition in kind. See Anderson, 382 S.E.2d at 899 

("[property] certainly must be partitioned due to the enmity between the parties ... "). 

II. THE FAIRNESS OF THE PARTITION IN KIND UNDER §lS-61-S0 

The trial court order of partition in kind is fair and impartial and without 
injury to Stanley Josey. 

There is no disagreement with Stanley's recitation of the fairness standard of 

partition in kind. As stated above, the law favors partition in kind if it is fair and 

20 



impartial without injury to any of the parties in interest. Stanley argues that: "The 

Special Referee's order injures Stanley and is not fair because Stanley must remove his 

property and store it at his own expense." [Appellant's Brief, p. 14.] The Trust 

Defendants submit, however, that this issue is not preserved for appeal because Stanley 

did not timely or properly raise the issue at triaL In addition, the Trust Defendants 

maintain that Stanley'S expenses in removing and storing his property does not make the 

partition unfair when Stanley has conceded that all the jointly-owned property have been 

divided in "roughly the appropriate proportions." [Appellant's Brief, p. 15.] 

A. Stanley Josey did not timely or properly preserve his challenge to the 
fairness of the partition in kind on the ground now raised on appeal. 

At trial, Stanley argued about the fairness of a partition, but the basis of his 

argument was that he deserves all or some part of the 32 acres because he is the last 

surviving son in his family: 

First of all, I am the last surviving son in my family; my whole family is 
gone. I'm sixty (60) years old. I've recently retired and I'm - I'm too old 
to start over. I'm too old - to build new buildings, start all of that over 
again, and I'm already established back there. And there's a fair way to 
divide that land back there so we both get expansion room, we both 
getting buildings, we both get a pond. There's a fair way to do it." 
[ROA _; Tr. 214:24 - 215:7.] 

**** 
I want what's fair, and when they started this with me and when I decided, 
I said, "Well, since I'm the last son, if anybody is to buy anything out back 
there, it should be the son, not the nieces and nephews." In my book, the 
way things work - it's like wild animals respect the pecking order. You've 
got your mothers and your fathers, you've got your sons and your 
daughters, and then you've got your nieces and nephews. And they don't 
jump ahead. They should respect me and at least see that. But they have 
never respected me." [ROA _; Tr.216:3-12.] 

**** 
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Q. Your testimony is simply that you've got to have some part of the 
thirty-two (32) acres? 

A. I think I deserve it. I'm a son. I'm the last son. They're nieces and 
nephews. I think the son should deserve half of that back there. I sure· 
do." **** Yes, because I have plans for back there. I'm retired and I 
want to use it. I want to fish, and I want to - I want to enjoy my antique 
cars. I want to use them. Sure." 

[ROA _; Tr. 239:25 - 240:11.] 

When Stanley testified at trial that he did not want to start over, he did mention that he 

would have to build a new upholstery shop and a new woodworking shop - "by the time 

you build a building that will handle my stuff and put all that in it, the price is just 

astronomical." [ROA _; Tr. 245:19-21.] However, Stanley did not mention moving 

expenses and he did not offer any evidence to quantify building a new building. 

As noted above, Stanley did not specify any grounds in his Rule 59 motion, and 

. in his untimely Addendum, he only stated three issues: 

1. The purchase of the property by a non-petitioning co-tenant. 

2. The lack of a ruling in regards to Stanley Josey's request for 
declaratory judgment in regards to the easement, and 

3. The Court's decision in regards to the causes of actions relating to 
criminal charges brought against Stanley Josey by the Plaintiff and co­
Defendants. [App. _; Addendum.] 

None of these groups even arguably raise the alleged unfairness of the partition with any 

degree of specificity. 

While Stanley did raise the unfairness issue at the post-trial motion hearing, the 

Respondents submit that it was too late. In addition, Stanley reasserted his unfairness 

argument in the context of his position as the "only living son:" 

[I]t is our position that you should have given more consideration to the 
equities of it and the inequities of it that result to my client, Stan. He is the 
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only living heir - only living son ... of Wofford Josey and he has been - he 
grew up on that property, he has been working on that property for fifty­
three years or fifty-four years, and for him to be left without any of that 
Thirty-two point nine (32.9) acres is just an inequitable result. And as a 
practical matter, Your Honor, for you to award him half ofthose antique 
cars out there and then to not allow him any storage space for them, not 
only does he lose the thirty-two point nine (32.9) acres, but he also loses 
access to the buildings And he is going to have to buy buildings or build 
buildings somewhere to store those cars. So, I just think that it is, you 
know, it is inequitable; I don't think it is fair. I think Your Honor should 
have considered more the sentimental side of it and Stan's place in the 
family tree more that you did and given some consideration to sentimental 
value. [ROA _; 8.2.11 Tr. 11:6 - 12:7.] 

To the extent that Stanley made a passing reference to the fact that he was going to have 

to provide storage for the cars, such reference does not approach the specificity 

requirement of Rule 7. The Respondents submit that a bare assertion that it will be 

expensive is not sufficient to preserve his claim of unfairness. Compare Moore v. 

Sumter County Council, 300 S.C. 270, 387 S.E.2d 455,458 (1990) ("A bare assertion 

that an administrative remedy is too expensive would not suffice to support excuse for 

not exhausting administrative remedies.") 

"Error preservation requirements are intended 'to enable the lower court to rule 

properly after it has considered all relevant facts, law, and arguments.' " Staubes v. City 

of Folly Beach, 339 S.C. 406, 529 S.E.2d 543, 546 (2000) (quoting rOn, L.L.C v. Town 

of Mt. Pleasant, 338 S.c. 406, 526 S.E.2d 716, 724 (2000). Stanley has never 

submitted any evidence to attempt to quantify his moving and storage expenses and he 

has never asked the Court to make any adjustment in the division to factor in his moving 

and storage expenses. Accordingly, he has not preserved his argument for review in this 

Court. 
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B. The expenses Stanley will incur in removing and storing his personal 
property elsewhere does not constitute a cognizable injury or render 
the partition award unfair. 

If the Court reaches the merits of Stanley's unfairness issue, it is important for the 

Court to note that the partition does not deal only with the 32 acres and the personal 

property in those buildings. There is also a note and mortgage and two other parcels of 

real estate, and the fairness of the partition must consider all the properti~s. Stanley 

contends that"it is not fair to divide the 32 acre tract, the buildings on it, and the personal 

property in the buildings by giving the land and buildings to the Josey Family Trust and 

awarding Stanley a sizeable amount of the personal property." [Appellant's Brief, p. 16.] 

However, Stanle'y is getting more than just a share of the personal property in the 

buildings. He was awarded the note and mortgage as well as the Fertilizer Plant and 

Britton Farm, and he admits that the division of all the property is "in roughly the 

appropriate proportions." 

The Respondents further note that Stanley has not cited any legal authority for his 

argument that his moving and storage expenses should be a factor in the fairness 

analysis. In Campbell v. Jordan, the Court discussed the factors that go into the 

consideration of whether a partition is fair and equitable to all parties of the action. The 

Court noted that the length of ownership and sentimental attachment to property may be 

considered, but the determining factor is the pecuniary interests of all of the parties. 382 

S.c. 445, 675 S.E.2d 801,804 (Ct. App. 2009) (citing Zimmerman v. Marsh, 365 S.c. 

383,618 S.E.2d 898, 901 (2005)). In considering the pecuniary interests ofthe parties in 

that case, the Court focused on the value of the properties and found that the there was no 

evidence of any current property values is in the record, and the appellants had not 
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challenged the special referee's valuation of the property or his division of the ownership 

interests to each party. Id. at 95 (citing Wilson v. McGuire, 320 S.C. 137,463 S.E.2d 614, 

616 n. 2 (Ct.App.1995) (stating that the allocation ofa preselected tract to one heir is not 

prejudicial to other heirs unless evidence is presented to demonstrate that the preselected 

tract is more valuable than the other tracts)). In comparison, Stanley, likewise, has not 

challenged the property values or the division of the ownership interests. 

In contrast to the cited authorities above which focus on the pecuniary interests in 

terms of the valuation of the jointly owned property, Stanley has not cited any cases in 

which ancillary costs, such as moving or storage expenses, are an appropriate 

consideration in determining whether the partition in kind is fair. Stanley has also 

ignored the countervailing consideration that if he is awarded the 32 acres with the nine 

buildings, then these Respondents will be put to the burden of having to move and store 

h . . d I 17 t elr own antique cars an persona property. 

To the extent that sentimental attachment to property may be a consideration, 

Stanley's argument that he deserves the 32 acres because he is the sole surviving son is 

not supported by the law or equity. In the first place, Wofford was survived by two sons 

- Stanley and Cecil- and they each received half which arguably fulfilled any rational 

argument based on family heritage. Stanley has no basis for his argument that he is more 

deserving of the 32 acres than Cecil's.Heirs who are fully entitled to their father's share 

17 In addition, to the extent that Stanley has argued to this Court in his Petition for a Writ 
of Supersedeas, that he cannot afford to move his property or acquire storage, Stanley 
would have to ask this Court to ignore the evidence in the trial record that he is by no 
means a poor man. Stanley owns the property his father gave him back in 1994 to make 
his home, and he received over 1200+/- acres of farmland, timberland, and bottomland in 
the dissolution of the Stoney Run Farms family partnership, and he is getting the note 
and mortgage, Britton Farm, and the Fertilizer Plant in this partition action. His claims 
that he cannot afford to move or store the property ring bogus. 
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ofthe jointly-owned property. In addition, as to Stanley's sentimental attachment 

because he grew up there, the record shows that Stanley sold his share in this childhood 

home to Rainey. The record shows that Stanley has received over a thousand acres of 

Josey family land, as a result of the dissolution of the family partnership and the partition 

award, and the fact that Cecil died first, does not give him any greater right to the 32 

acres than Cecil's Heirs. 

Finally, the animosity between the parties and Stanley'S harassment of the 

Respondents both on the 32 acres and their neighboring property may not be a factor in 

valuing the property or in dividing the property in the appropriate shares. However, 

those considerations of enmity, amply shown in this record, are proper equitable 

considerations for deciding that partition in kind is necessary and in distributing the 

various properties to the parties. Given the evidence of physical altercations, three 

criminal charges, and eight incident reports filed by the Sheriffs Department, the Special 

Referee wisely realized that it is best for all the parties that the 32 acres be awarded to 
i. 

Cecil's Heirs. 

CONCLUSION 

Based on the foregoing, the Respondents submit that the record will show that 

Appellant Stanley Josey did not properly preserve the issues he is raising on appeal. As 

to the merits of the issues, the Respondents maintain that the evidence in the record and 

the applicable law fully support the Special Referee's award of partition in kind as fair 

and impartial and without any cognizable injury to any of the parties. 
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First, there is no legal basis to grant Defendant Stanley Josey alone the right of 

first refusal based on the fact that the Trust Defendants cooperated with Rainey Josey. 

Second, the expenses Stanley will incur in removing and storing his share of the personal 

property elsewhere do not constitute a cognizable injury or render the partition award 

unfair under § 15-61-50. 

Accordingly, the RespondentslDefendants Josey Family Trust, Spenser Josey, 

Elizabeth Ann Geddings, and Courtney Gamble respectfully request that the Court affirm 

the partition award. 

October 1, 2012 

Respectfully submitted, 

Daniel W. Stacy, Jr. 
Oxner & Stacy, P.A. 
90 Wall Street, Unit B 
Pawleys Island, SC 29585 
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