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BLUESTEIN * NICHOLS - THOMPSON - DELGADO uc

ATTORNEYS AT LAW

Margaret Miles Bluestein
John Shannon Nichols
Stacy Elizabeth Thompson
John Dennis Delgado
Allison Paige Sullivan
Ashley Trout Thompson

Blake Alexander Hewitt

VIA HAND DELIVERY
Honorable jenny Kitchings, Clerk
South Carolina Court of Appeals
Post Office Box 11629 |
Columbia, South Carolina 2921 1

Re:  Josey v. Josey

Case Tracking No: 201 | 197626 i

Dear Ms. Kitchings:

OF COUNSEL
0. Eugene.Powell, Jr.

Rebecca Cagle Patrick

April 26,2012

Please find enclosed for filing the original and seven (7) copies of a Motion for Extension in

regards to this case. | have also enclosed

a proof of service of this document on counsel for the

- Respondents and a check in the amount of $25.00 for filing this motion. Please return the
additional filed copies to me via our courier. '

Thank you for your attention to this matter. If you have any questions or need any
additional information, please do not hesitate to contact me.

/emb

Enclosures

cc: Patrick M. Killen, Esquire

‘ Daniel W. Stacy, Jr., Esquire
S. Bryan Doby, Esquire
Mr. & Mrs. Stanley Josey

COLUMBIA 1614 Taylor.Street FLORENCE 248 South.Irby Street
PO Box 7965 | Columbia, SC 29202 Florence, SC ~~=01
P+-803 779.7599 F-803 779.8995 P+843-665

Sincerely, .
Eruim

Erin Bridges
Paralegal to Blake A. Hewitt

- BLUESTEIN, NICHOLS, THOMPSON &
DELGADO, LLC

TOLL FREE 877 524.4675 BNTDLAW.COM



'THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

Haigh Porter, Special Referee

Case No. 2010-CP-31-195

Cecil L. Josey, Jr., ............... e e Respondent,

| SfEnd
Stanley D. Josey, Courtney Gamble, _ _ ad 0¢ 9¢ H;ib’
Spencer Josey, Elizabeth Ann Geddings, T ‘
Cecil L. Josey, Jr., as Trustee of the Josey RN /@- E{ i :) . {jiéf/(
Family TIUuSt . ... oottt et e e e Defendants, ﬁ“ﬂ‘;
Of Whom Stanley D. Josey isthe, .................... . Appellant,

and Of Whom Courtney Gamble, Spéncer
Josey, Elizabeth Ann Geddings, Cecil L. Josey,
Jr., as Trustee of the Josey Family Trust,are, ............ Respondents.

PROOF OF SERVICE

The undersigned hereby certifies that on the date indicated below.she served A
counsel for the Respondents with a copy of the Motion for Extension by mailing a copy of
the same by United States Mail with first class postage prepaid to the following

addresses:
S. Bryan Doby, Esquire
Jennings & Jennings, P.A.
Post Office Box 106
Bishopville, SC 29010-0106
(Attorney for Respondent Cecil L. Josey, Jr.) .



Daniel W. Stacy, Jr., Esquire
Oxner & Stacy, P.A.
90 Wall Street, Unit B
Pawleys Island, SC 29585
(Attorney for Respondents Courtney Gamble,
Spencer Josey, and Elizabeth Ann Geddings)

priv Tiuagf>

Erin Bridges

April 26, 2012



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

Haigh Porter, Special Referee

Case No. 2010-CP-31-195

Cecil L. Josey, Jr., ... Respondent,

Stanley D. Josey, Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,
‘Cecil L. Josey, Jr., as Trustee of the Josey

Family Trust . ............... P Defendants,

Of Whom Stanley D. Josey isthe, ........ e Appellant,
 and Of Whom Courtney Gambie, Spencer

Josey, Elizabeth Ann Geddings, Cecil L. Josey,
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents.

Sfeaddy 10 1inog 99

U029 7 4dy
Pursuant to Rule 240, SCACR, Appellant requests a thirty c@%tjgsmn gf the - %5

MOTION FOR EXTENSION

deadline for filing and serving the initial brief and designation of matter in this case. The
current deadline is April 30, 2012. This is Appellant’s second extension request and is

based in part on the fact that the parties are engaging in some settlement discussions. D-W

/Signature page attached

5,_30( o~



Respectfully submitted,

Blake\A. Hewitt, SC Bar #73674
John §} Nichols, SC Bar #4210
TEIN, NICHOLS, ’
HOMPSON & DELGADO

Post Office Box 7965 _
Columbia, South Carolina 29202
(803) 779-7599

(803) 779-8995 (facsimile)

April 26,2012

( _ Patrick M. Killen
' McGowAN, HoOD & FELDER
28 North Main Street
. Sumter, South Carolina 29150
(803) 774-5026 '

Attorneys for Appellant
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BLUESTEIN - NICHOLS - THOMPSON -

ATTORNEYS AT LAW

U37%

DELGADO uc

Margaret Miles Bluestein
John Shannon Nichols
Stacy Elizabeth Thompson
John Dennis Delgado
Allison Paige Sullivan
Ashley Trout Thompson

Blake Alexander Hewitt

OF COUNSEL

O. Eugene Powell, Jr.

VIA HAND DELIVERY
Honorable Jenny Kitchings, Clerk
South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 2921 |

Re:  Joseyv. Josey

Case Tracking No: 2011197626

Dear Ms. Kitchings:

May 24, 2012

o,
oy, T
K9 4}’8 /
000(//7 {3012@
7,
) ) 6}

Please find enclosed for filing the original and seven (7) copies of a Motion for Extension in
regards to this case. | have also enclosed a proof of service of this document on counsel for the
Respondents and a check in the amount of $25.00 for filing this motioni. Please return the
additional filed copies to me via our courier.

Thank you for your attention to this matter. If you have any questions or need any
additional information, please do not hesitate to contact me.

/emb

Enclosures

cc: Patrick M. Killen, Esquire
Daniel W. Stacy, Jr., Esquire
S. Bryan Doby, Esquire
Mr. & Mrs. Stanley Josey

Sincerely,

EriRydges

Erin Bridges

Paralegal to Blake A. Hewitt
BLUESTEIN, NICHOLS, THOMPSON &
DELGADO, LLC

COLUMBIA 1614 Taylor Street FLORENCE 248 South Irby Street TOLL FREE 877 524.4675 BNTDLAW.COM

PO Box 7965 | Columbia, SC 29202 Florence, SC 29501
P-803 779.7599 F-803 779.8995 P+843 665.9779
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

Haigh Porter, Special Referee

Case No. 2010-CP-31-195

Cecil L. Josey, Jr., .......

Stanley D. Josey, Courtney Gamble,
Spencer Josey, Elizabeth Ann Geddings,
Cecil L. Josey, Jr., as Trustee of the Josey

Family Trust .. ................ S

Of Whom Stanley D. Josey isthe, ......... e

and Of Whom Courtney Gamble, Spencer
Josey, Elizabeth Ann Geddings, Cecil L. Josey,

Jr., as Trustee of the Josey Family Trust, are, ..........

PROOF OF SERVICE

, ALy,
Ce e 2, Vgﬁ
(/) /4
0’1‘0,;40 .
D3

.. . Respondent,

... Defendants,

.... Appellant,

.. Respondents.

The undersigned hereby certifies that on the date indicated below she served

addresses:

S. Bryan Doby, Esquire
Jennings & Jennings, P.A.
Post Office Box 106
Bishopville, SC 29010-0106

counsel for the Respondents with a copy of the Motion for Extension by mailing a copy of

the same by United States Mail with first class postage prepaid to the following

(Attorney for Respondent Cecil L. Josey, Jr.)



. ’ Daniel W. Stacy, Jr., Esquire
Oxner & Stacy, P.A.
90 Wall Street, Unit B
Pawleys Island, SC 29585
(Attorney for Respondents Courtney Gamble,
Spencer Josey, and Elizabeth Ann Geddings)

Gkl b i
"Erin Bridges v
May 24, 2012 ' - Paralegal '
- BLUESTEIN, NICHOLS, THOMPSON

& DELGADO, LLC
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

RECRIVE])

Haigh Porter, Special Referee

MAY 2 4 2012
Case No. 2010-CP-31-195 - SC Court of Anpeals
Cecil L. Josey, Jr., ............... e Respondent,
V.
Stanley D. Josey, Courtney Gamble,
Spencer Josey, Elizabeth Ann Geddings, .
Cecil L. Josey, Jr., as Trustee of the Josey
Family Trust . ... o Defendants,
Of Whom Stanley D. Josey is the, P Appellant,
and Of Whom Courtney Gamble, Spencer
Josey, Elizabeth Ann Geddings, Cecil L. Josey,

Jr., as Trustee of the Josey Family Trust,are, ............ Respondents.

MOTION FOR EXTENSION

Pursuant to Rule 240, SCACR, Appellant requests a thirty day extension of the
deadline for filing and serving the initial brief and designation of matter in this case. The
current deadline is May 30, 2012. This is Appellant’s third extension request and is

based in part on the fact that the parties are continuing to engage in some settlement

discussions. : 3 c A N  GRANTED
2 JOHN CANNON FEW, C.d.
s[20t > | . FOR THE GGURT

b[aair— By: V. (e Zbs.

~{&terkyr (Deputy Clerk)




Respectfully submitted,

[0ealbOn

May 24, 2012 Blike A. Hewitt, SC Bar #73674

Office Box 7965 ,
Columbia, South Carolina 29202
(803) 779-7599

(803) 779-8995 (facsimile)

Patrick M. Killen
McGOWAN, HOOD & FELDER
28 North Main Street _
Sumter, South Carolina 29150
(803) 774-5026

Attorneys for Appellant



The South Carolina Court of Appeals

Cecil L. Josey, Jr., Respondent,
V.
Stanley D. Josey, Courtney Gamble, Spencer Josey,

Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee
of the Josey Family Trust, Defendants,

Of Whom Stanley D. Josey is the Appellant
and Of Whom Courtney Gémble, Spencer J oSey,
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee

of the Josey Family Trust,are Respondents.

Appellate Case No. 2011-197626

ORDER

The time for serving and filing the appellant’s initial brief and d651gnat10n of
matter is hereby extended until June 29, 2012. :

FOR THE COURT

BY /%m%«.&;g_a%,

CLERK

Columbia, South Carolina
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BLUESTEIN - NICHOLS

ATTORNEYS AT LAW

" THOMPSON : DELGADO uc

AT

Margaret Miles Bluestein
John Shannon Nichols
Stacy Elizabeth Thompson
John Dennis Delgado
Allison Paige Sullivan
Ashley Trout Thompson

Blake Alexander Hewitt

OF COUNSEL

O. Eugene Powell, Jr.

June 21,2012

VIA HAND DELIVERY

Honorable Jenny Kitchings

Clerk of Court

South Carolina Court of Appeals
Post Office Box 11629
Columbia, South Carolina 2921 |

"Re:  Josey v. Josey
Case Tracking No: 2011-197626

Dear Ms. Kitchings:

RECEyy,
JUN21 20 ED

Peals

12

Please find enclosed for filing the original and seven (7) copies of a Motion for Extension in
regards to this case. | have also enclosed a proof of service of this document on counsel for the
Respondents and a check in the amount of $25.00 for filing this motion. Please return the
additional filed copies to me via our courier.

~ Thank you for your attention to this matter. If you have any questions or need any
additional information, please do not hesitate to contact me.

Sincerely,

Erim vy

Erin Bridges

Paralegal to Blake A. Hewitt

BLUESTEIN, NICHOLS, THOMPSON &

DELGADO, LLC

./emb
Enclosures
cc: Patrick M. Killen, Esquire

Daniel W. Stacy, Jr., Esquire
S. Bryan Doby, Esquire
Mr. & Mrs. Stanley Josey

COLUMBIA 1614 Taylor Street
PO Box 7965 | Columbia, SC 29202
P-803 779.7599 F-803 779.8995

FLORENCE 248 South Irby Street
Florence, SC 29501
P-843 665.9779

TOLL FREE 877 524.4675

BNTDLAW.COM



THE STATE OF SOUTH CAROLINA

In the Court of Appeals
APPEAL FROM LEE COUNTY .
Court of Common Pleas K E C EI VED
Haigh Porter, Special Referee | , JUN 21 2012

SC Court of Appegis

Case No. 2010-CP-31-195

Cecil L. Josey, Jr., ... . Respondernt,

Stanley D. Josey, Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr., as Trustee of the Josey

Family Trust .. ... .. o Defendants,

Of Whom Stanley D. Josey is the, . ... .o ovvevneneennnn... ‘Appellant,

and Of Whom Courtney Gamble, Spencer -
Josey, Elizabeth Ann Geddings, Cecil L. Josey,
Jr., as Trustee of the Josey Family Trust,are, ............ Respondents.

PROOF OF SERVICE

The undersigned hereby certifies that on the date indicated below she served
counsel for the Respondents with a copy of the Motion for Extension by mailing a copy of
the same by United States Mail with first class postage prepaid to the following

addresses:
S. Bryan Doby, Esquire
Jennings & Jennings, P.A.
Post Office Box 106
Bishopville, SC 29010-0106
(Attorney for Respondent Cecil L. Josey, Jr.)



Daniel W. Stacy, Jr., Esquire
Oxner & Stacy, P.A.
90 Wall Street, Unit B
Pawleys Island, SC 29585
(Attorney for Respondents Courtney Gamble,
Spencer Josey, and Elizabeth Ann Geddings)

Frum W{W
Erin Brldges
June 21, 2012 . ‘Paralegal

BLUESTEIN, NICHOLS, THOMPSON
& DELGADO, LLC
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL Fi{OM LEE COUNTY R EC F ! VE@ :

Court of Common Pleas | JUN 2. 1 2012

Haigh Porter, Special Referee ' Sc counof Appems

Case No. 2010-CP-31-195

Cecil L. Josey, Jr., ..o e Respondent,

Stanley D. Josey, Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr., as Trustee of the Josey

Family Trust, ........... ..., e Defendants,

Of Whom Stanley D. Joseyisthe ...... [T Appellant',
and-of whom Courtney Gamble, Spencer

Josey, Elizabeth Ann Geddings, Cecil L. Josey,
Jr., as Trustee of the Josey Family Trust,are ............. Respondents.

MOTION FOR EXTENSION

Pursuant to Rule 240, SCACR, Appellant requests a thirty day extension of the
deadline for filing and sefving the initial brief and designation of matter in this case. The
current deadline is June 29, 2012.

This is Appellant’s fourth extension request, and it should be the final one. The
extension is not sought for the purpose of delay. To this point, briefing and argument
obligations iﬁ other cases have preventeci Appellant’s counsel from working on this case.

QH\
bl
7 /30



The parties have also been engaged in some settlement discussions, but those discussions

should not impact this beirig the final request for the extension of the briefing deadline.

Respectfully submitted,

June 21, 2012 Blake A. Héwitt, SC Bar #73674
» John S. Nichols, SC Bar #4210

BLUESTEIN, NICHOLS, ‘
THOMPSON & DELGADO
Post Office Box 7965
Columbia, South Carolina 29202
(803) 779-7599 .
(803) 779-8995 (facsimile)

Patrick M. Killen

McGOWAN, HOOD & FELDER

28 North Main Street

Sumter, South Carolina 29150
- (803) 774-5026

Attorneys for Appellant



The %uutb Carolina Court of @ppeals

Cecil L Josey, Jr., Respondent,
V.
Stanley D. Josey, Courtney Gamble, Spencer Josey,
- Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee '
of the J osey Famlly Trust, Defendants
Of W.hom' Stanley D.J os_ey is the Appellant,
"~ and Of Whom Courtney GambIe, Spencer Josey,
- Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee
. of the Josey Family Trust,are Respondents. '

Appellate Casé No. 2011-197626

" ORDER

The time for servmg and ﬁhng the appellant’s initial brief and des1gnat10n of
matter is hereby extended unt11 July 30, 2012

FOR THE COURT .

BY _V. CZM‘ .CM‘LERK#% U

N

Columbia, South Carolina
cc:  Stephen Bryan Doby
- Patrick McFadden Killen
John S. Nichols

Daniel W. Stacy, Jr.

Blake Alexander Hewitt




* THOMPSON - DELGADO wuc

ATTORNEYS AT LAW

Margaret Miles Bluestein
John Shannon Nichols
Stacy Elizabeth Thompson
John Dennis Delgado
Allison Paige Sullivan
Ashley Trout Thompson

Blake Alexander Hewitt

July 30, 2012
OF COUNSEL
0. Eugene Powell, Jr. ECEIVED
VIA HAND DELIVERY UL 3 9 54
Honorable Jenny Kitchings SC r,
Clerk of Court : ¢ Ctlurt O’Alm&'
South Carolina Court of Appeals 3’8
Post Office Box 11629
Columbia, South Carolina 2921 |
Re:  Josey v. Josey
Case Tracking No: 201 1-197626
Dear Ms. Kitchings:

Please find enclosed for filing the original and one (1) copy of the Initial Brief of Appellant
and Designation of Matter to be Included in the Record on Appeal in regards to this case. | have
also enclosed a proof of service of this document on counsel for the Respondent. Please return
the additional filed copies to me via our courier.

Thank you for your attention to this matter. If you have any questions or need any
additional information, please do not hesitate to contact me.

Sincerely,
Erin Bridges
Paralegal to Blake A. Hewitt
BLUESTEIN, NICHOLS, THOMPSON &
. DELGADO, LLC
/emb
Enclosures
cc: Patrick M. Killen, Esquire

Daniel W. Stacy, Jr., Esquire

S. Bryan Doby, Esquire

Mr. & Mrs. Stanley Josey

COLUMBIA 1614 Taylor Street FLORENCE 248 South Irby Street TOLL FREE 877 524.4675 BNTDLAW.COM
PO Box 7965 | Columbia, SC 29202 Florence, SC 29501

P-803 779.7599 £-803 779.8995 P-843 665.9779



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEE COUNTY ég 5?@"547 ¥ VE@

Court of Common Pleas JUL 3 0 201
2

. SC Court 0f Appeals

.Haigh Porter, Special Referee

Case No. 2010-CP-31-195

CCecil L. Josey, Jr., oo Respondent,

Stanley D. Josey, Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr., as Trustee of the Josey

Family Trust . ...... .. . i Defendants,

- Of Whom Stanley D. Joseyisthe, .............. B Appellant,
and Of Whom Courtney Gamble, Spencer -

Josey, Elizabeth Ann Geddings, Cecil L. Josey,
Jr., as Trustee of the Josey Family Trust, are, ............ Respondents.

- PROOF OF SERVICE

The undersigned hereby certifies that on the date indicated below she served
couhsel for the Respondents with a copy of the Initial Brief of Appellant and Designation
of Matter to be Included in the Record on Appeal by mailing a copy of the same by
United States Mail with first class postage prepaid to the following addresses:

S. Bryan Doby, Esquire
Jennings & Jennings, P.A.
Post Office Box 106

Bishopville, SC 29010-0106
(Attorney for Respondent Cecil L. Josey, Jr.)



Daniel W. Stacy, Jr., Esquire
Oxner & Stacy, P.A.
90 Wall Street, Unit B
Pawleys Island, SC 29585
(Attorney for Respondents Courtney Gamble, -
Spencer Josey, and Elizabeth Ann Geddings)

kel o
July 30, 2012 o Erin Bridges
' - Paralegal
BLUESTEIN, NICHOLS, THOMPSON

& DELGADO, LLC
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THE STATE OF SOUTH CAROLINA -
In the Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

Haigh Porter, Special Referee -

Case No. 2010-CP-31-195

Cecil L. Josey, Jr., ............. e ............ Respondent,

Stanley D. Josey, Courtney Gamble,
Spencer Josey, Elizabeth Ann Geddings,
Cecil L. Josey, Jr., as Trustee of the Josey o
Family Trust, ................... P “wev.......... Defendants,

Of Whom Stanley D. Josey isthe ......... e Appellant,
and of whom Courtney Gamble, Spencer

Josey, Elizabeth-Ann Geddings, Cecil L. Josey,
Jr., as Trustee of the Josey Family Trust,are ............. Respondents.

APPELLANT’S DESIGNATION OF MATTER
TO BE INCLUDED IN THE RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

Order of July 5, 2011 (filed July 7, 2011);

Amended Order of August 5, 2011 (filed August 9, 2011);
Complaint;

Answer of Stanley D. Josey;

Amended Answer of Stanley D. Josey;

Answer of Courtney Gamble and others;

Notice of Hearing (dated April 1,2011);

Trial Transcript; :

Trial Exhibits 3, 5, 9, 20, 28, 30, and 37- 45;




I certify that this designation contains no matter which is irrelevant to this appeal.

 July 30,2012

Respectfully submitted,

ewitt, SC Bar # 73674
John S. Nichols, SC Bar # 4210
BLUESTEIN, NICHOLS,
THOMPSON & DELGADO

Post Office Box 7965

Columbia, South Carolina 29202
(803)779-7599 '

" (803) 779-8995 (facsimile)

bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

Attorneys for Appellant
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HENRY C. JENNINGS 1891-1978 JENNINGS & JENNINGS’ RA' TELEPHONE

ROBERT D. JENNINGS 1934-2011 ATTORNEYS AT LAW (803) 484-5454

JACOB H. JENNINGS

_ POST OFFICE BOX 106
S. BRYAN DOBY BISHOPVILLE, SOUTH CAROLINA 29010-0106

FAX (803) 484-6044

1 COURTHOUSE SQUARE

WILLIAM W. WHEELER, I

August 22, 2012

Honorable Jenny Kitchings

Clerk of Court, SC Court of Appeals
Post Office Box 11629

Columbia, SC 29211

Re: Josey Vs. Josey
Case Tracking No.: 2011-197626
Our File No. 08-3304

Dear Ms. Kitchings:

Please find enclosed original and one (1) copy of Motion for
Extension in connection with the above referenced matter. I
have also enclosed a proof of service and check in the amount of
$25.00 for filing fees. Please return the additional copy to me
in the envelope provided.

By copy of this letter, I am herewith serving copies of the same
upon Patrick M. Killen, Daniel W. Stacy, Jr. and Blake A.
Hewitt. ’ ‘ '

Thanking you, with kind regards.

Yours ?ery truly,

JENNINGS~& AENMNINGS, P. A.

SBD/ca

Encs.

CC/ Mr. Patrick M. Killen
Mr. Daniel W. Stacy, Jr.

Mr. Blake A. Hewitt RECEIVED

Mr. Cecil L. Josey, Jr. _ AUG Z4vmnz

SC Court of Appeals



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

Haigh Porter, Special Referee

Case No. 2010-CP-31-195

Cecil L. Josey, Jr.,.

Stanley D. Josey, Courtney
Gamble, Spencer Josey,
Elizabeth Ann Geddings, -
Cecil L. Josey, Jr., as-
Trustee of the Josey Family
Trust,

Of whom Stanley D. Josey is the

And of whom Courtney Gamble,
Spencer Josey, Elizabeth Ann
Geddings, Cecil L. Josey, Jr.,
As Trustee of the Josey Family
Trust, are ) :

Respondent,

- RECEpvg

AUG 2 4 9,
56 Gourt Apeals

Defendants,

Appellant,

Respondents.

PROOF OF SERVICE

The undersigned hereby certifies that she is a secretary

with the law firm of Jennings & Jennings,

P. A.; that a copy of

the MOTION FOR EXTENSION was served in the foregoing action by
depositing the same in the United States mail with sufficient



postage affixed thereto and return address clearly visible on
the 22" day of August, 2012, addressed to the following:

Patrick M. Killen Blake A. Hewitt
McGowan, Hood & Felder Bluestein, Nichols,
28 North Main Street Thompson & Delgado
Sumter, SC- 29150 P. O. Box 7965

Columbia, SC 29202

- Daniel W. Stacy, Jr.
Oxner & Stacy

90 Wall Street - Unit B
Pawleys Island, SC 29585

Arrants
Jennings & Jennings, P. A.
P. 0. Box 106
Bishopville, SC 29010
(803) 484-5454



IS

THE STATE OF SOUTH CAROLINA
In the Court of Appeals-

APPEAIL, FROM LEE COUNTY
Court of Common Pleas

Haigh Porter, Special Referee

Case No. 2010-CP-31-195

Cecil L. Josey, Jr.,. « « « v « v v o o« oo .. Respondent/

Stanley D. Josey, -Courtney

Gamble, Spencer Josey,

Elizabeth Ann Geddings,

Cecil L. Josey, Jr., as

Trustee of the Josey Family ‘
Trust, . . . . . « « « « v v v v v« v« <« <« <« . . Defendants,

Of whom Stanley D. Josey is the . . . . . . . Appellant,

And of whom Courtney Gamble,
Spencer Josey, Elizabeth Ann
Geddings, Cecil L. Josey, Jr.,
As Trustee of the Josey Family

Trust, are . . . . . . +« . « « « +« +« « . . . . Réspondents.

MOTION FOR EXTENSION

Pursuant to Rule 240, SCACR, Respondent requests a thirty

da‘y extension of the deadline for filing and servirREQE!VED
| Yas | AUG % 4 2012
0| SC Court of Appeals



Respondent’s, Cecil L. Josey, Jr., initial brief and designation
of matter in this case. The current deadline is August 29,

2012.

Respectfully submitted,

August 21, 2012

Sf'Bf§an Doby,ﬁ@CHBar~# igéﬁl
JENNINGS & JENNINGS, P.

P. 0. Box 106

Bishopville, SC 29010

(803) 484-5454

ATTORNEYS FOR RESPONDENT, CECIL L.

JOSEY, JR.
Other Counsel of Record:
Patrick M. Killen Blake A. Hewitt
McGowan, Hood & Felder Bluestein, Nichols,
28 North Main Street Thompson & Delgado
Sumter, SC - 29150 P. 0. Box 7965

Columbia, SC 29202

Daniel W. Stacy, Jr.
Oxner & Stacy

90 Wall Street - Unit B
Pawleys Island, SC 29585
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APPRAISAL OF REAL PROPERTY

LOCATED AT:

Elliott Highway
Lynchburg, SC 29080

FOR: SN
Stoney Run Fanms Partnership
Josey Family Trust
Stanley Josey

AS OF:
07/02/2009,

BY:
D. Greg Stone CR-1708

PLAINTIFF'S
EXHIBIT

\

Form AT — *TOTAL for Windows® appraisal software by a la mode, inc. — 1-800-ALAMODE




Supplemental Addendum

| Borrower/Client  JOSEY

Property Address Eiliott Highway

City Lynchburg Counyy Lee State SC Zip Code 29080

Lender  N/A

August 07, 2009

Mr. Rainey Josey
3542 Elliott Highway
Lynchburg, SC 29080

RE: Restricted Use Appraisal Report - Several Farm Buildings/Cabin
Dear Mr. Josey, '

In accordance with your request, | have inspected, investigated, analyzed, and appraisedbthose propertieé identified in this
report jocated on Elliott Highway, Lynchburg, Lee County, SC. Subject properties are barns, sheds, workshops and a
cabin. Property currently titled in name of Cecil L. Josey Sr(life estate). These improvements are located on tax map
066-00-00-069.

This letter serves as a Restricted Use Appraisal Report of the subject as of the appraisal date, July 02, 2009. |
understand this appraisal report will be used to determine the value of the above referenced property for use in the
division of the improvements. | have physically inspected the subject improvements and have |nvest|gated all factors
mﬂuencmg value Value of improvements only no value assigned site.

This appraisal complies with the minimum appraisal reporting requirements of the USPAP of the Appraisal Foundation. As
this appraisal is a Restricted Use Appraisal Report, this appraisal may not be fully understood without additional
information retained in my files. This report has been prepared for your exclusive use in decisions related to the possible
division of the property and is not intended to be used for mortgage lending purposes. The intended user is the client
named in this repon The highest and best use of the these improvements is for continued use as sheds, workshops, and
cabin.

Value of improvements is based on replacement cost minus depreciation. Appraiser has assigned a value for each
improvement. This is based on my inspections, investigations and analysis and conclude an estimate of the o
unencumbered fee simple interest of the subject improvements as of the appralsal date, July 02, 2009 in 'AS 1S’ condition
as follows:

- 1 - 40'x 80 Shed/Enclosure Wood sided with a tin roof $3,000

2 - 26 x 41 Covered shed with a tin roof $500
3-36x41 Enclosea with a shed . $2,000
4-27x60 Workshop, concrete floor & aluminum roof $5,000
5-21 x 101 Car storage 10 door metal frame ) $7,500
6-40 x 60 Workshop Steel frame ‘ $12,000
7 - 32 x 90 Enclosed with rear shed CCB/Wood, $10,000
'8 - 36 x 60 Hoover building : $6,600
9 - Two story cabiﬁ 2150+-square feet $15,000

Subject site contains 32.98 acres and located on tax map 066-00-00-069 as noted on Lee Cdunty tax assessors maps.
Subject site is valued as if vacant. Also the large ponds have been assigned no value for purposes of the report.

Value of subject site is based on sales of similar properties located in subjects area. This is based on my inspections,
investigations and analysis and conclud an estimate of the unencumbered fee simple interest of the subject site
as of the appraisal date, July 02, 2009 in 'AS 18* condmon as follows
TWO THOUSAND DOLLARS PER ACRE
($2,000)
Sincerely,

Gl NE AL COMPANY

D. Greg Ston

Inspecting A| iser

SC Certified Residential

Real Estate Appraiser CR-1708

Form TADD — "TOTAL for Windows” appraisal softwarg by a la mode, inc. — 1-800-ALAMODE



: Site Map
Borrower/Client JOSEY '
Property Address Eliiott Highway
|City _Lynchburg County Lee State SC Zip Code 29080
Lender N/A

Form MAP.Site — *"TOTAL for Windows® appraisal software by a la moge, inc. — 1-800-ALAMODE



Plat Map

Borrower/Cliet JOSEY

Property Address Elliott Highway

|City__Lynchburg County Lee State_SC Zip Code 29080
Lender  N/A -
. Obl =00-00 -fl,g ~600
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: . ' . Subject Photo Page

Borrower/Cliet JOSEY

Property Address Eliiott Highway

City Lynchburg County Lee State SC

Zip Code 29080

Lender  N/A

Elliott Highway
Sales Price

Gross Living Area
Total Rooms
Total Bedrooms
Total Bathrooms
Lacation

View

Site

Quality

Age

Form PICPIX.SR — *TOTAL for Windows" appraisal software by a la mode, inc. — 1-800-ALAMODE
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Subject Photo Page

Barrower/Client JOSEY

Property Address Elliott Highway

|City Lynchburg County Lee State SC Zip Code 29080
Lender N/A
4
Elliott Highway
Sales Price
Gross Living Area
Total Rooms

Total Bedrooms
- Total Battrooms

Location

View

Site

Quality

Age

Form PICPIX.SR — "TOTAL for Windows"* appraisal software by a la made, inc. — 1-800-ALAMODE



o Subject Photo Page

Bomower/Client JOSEY
Property Address Elliott Highway

| City_Lynchburg Cougty Lee State SC Zip Code 29080
Lender  N/A
i
7
Elliott Highway
Sales Price
Gross Living Area
Total Rooms

Total Bedrooms
Total Bathrooms
Location

View

Site

Quality

Age

Form PICPIX.SR — “TOTAL for Windows® appraisal software by a la mode, inc. — 1-800-ALAMODE



Building 1:

- Building 2:

-Building 3:
-Building 4:
Building &:

Building 6:

~Building 7:

Building 8:

Building 9:

Rainey Josey:

Rainey Josey:

All 50/50
All 50/50

Stan Josey:

-Elizabeth Ann G:
Courtney Gamble:
- Rainey Josey:

Stan Josey:

Rainey Josey: _

Spencer Josey: -

. Stan Josey:

Courtnéy Gamble:

_Elizabeth Ann G: *

Rainey Josey:
Stan Josey:

Rainey Josey:

Spenéer Josey:

Courtney Gamble:

Elizabeth Ann G:

- -Stan Josey:

ltem 1
Item 2

Item 1
ltem 2
Item 3
ltem 4
ltem 5
Item 6
Iitem 7
ltem 8

ltem 1 -

ltem 2
ltem 3
ltem 4
ltem 5
ltem 6

tem7

item 8
ltem 9

item 10

Item 1.

item 2

item 3
ltem 4

Item 1
ltem 2

-}tem 3
ltem 4

tem §
ltem 6

s Jtem 7

Item 1

ltem 2
ltem 3
ltem 4

ltem 5

tem 6

ltem 1

Cjtem2
“ltem 3

ltem 4
ltem 5
tem 6
Item 7-
ltem 8

tem 9

ltem 10
item 11
ltem 12
ftem 13

" ltem 14

- Scout boat

Reddick Nitroger{ Appl
Reddick Sprayer

Case IH Drill / Reddick ditcher
JD Corn header

JD 997 lawnmower.
Fuel tank (green)
Fuel tank trailer (red)
JD tractor 7410

JD MX7 Bush hog

Jaguar E-type grey

. Jaguar E-type blue

Winton
Morman
Overland
Model T
Paige Detroit
Franklin’
Willys Knight
Roamer

Boat

JD tractor 7810

JD.Planters
Tools/welder/air comp/parts/farm supplles

Pierce Arrow

--Hupmobile

Model T

(3) Surveillance cameras
4 Wheeler

Model T

. Misc wood on 50/50 owned trailer

Model T -
Studebaker
MG Replica
Model T

: Model.T
Chalmers . -

2 Window unit A/C

1 Bunk bed
Double bed-

~ Skeet thrower
" Pool tabie & balls/ques :

v

Fire wood rack

Electronics / radio / speaker / cd player
Gun cabinet

Butcher block

Microwave

Pinball machine

Fishing rods

Deer mounts / skin / antlers on wall




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Cecil L. Joséy, Jr.,
Respondent,
V.
Stanley D. Josey, Courtney Gamble,
Spencer Josey, Elizabeth Ann-
Geddings, and Cecil L. Josey, Jt.,

- as Trustee of the Josey Family Trust,

Defendants, AFFIDAVIT OF STANLEY D. JOSEY .

Of whom Stanley D. Josey is the,
Appeliant, ‘

and Courtney Gamble, Spencer Josey,

Elizabeth Ann Geddings, and

Cecil L. Josey, Jr., as Trustee of

the Josey Family Trust are,

Respondents.

S N N N N N N N N N N N N N N N N N N N N e N’ N’

Stanley D. Josey personally appeared, was duly sworn, and séys the follovﬁng:
1L [am ovef the age of eighteen, and I am not sﬁffering under any temporary or

permanent disability or incapacity that would prevent me» from swearing to the truth of the
statements in this affidavit." |

2. I am the appellant in this appeal.

3. The 32 acres of land at issue in this vappeal‘has been in my family since the 1950°s.
My father purchase‘d the land when I was a boy and we moved on the property When I was about
six (6) years old. My mother died when I was a teenager, my father died in 1998, and my brother

died 2001.



4. In the years since my father purchased this property, my family accumulated a
sizeable amount of farm equipment, tools, automobiles, automobile parts, and machines that
have always been stored in buildings that we constructed on the property. Some of these
automoi)iles, tools, and pieces of equipment are owned jointly by me and the other members of
my family. Other items of property are owned by me or other meﬁlbers of my family
individually. The jointly‘ owned property is at issue in this partition case.

5. I conservatively estimate that [ have roughly $400,000.00 worth of property \
currently stored in the buildings. Two of my classic automobiles have Been designated as First
National Winners by the Antique Automobile Club of America. I estimate my most valuable
automobile to be worth approximately $150,000.00, however, it is difficult to value antique
automobiles. We believe some of the cars stored in the buildings may be one of a kind.

6. My family constructed the storage buildings and sheds for the specific purpose of
housing and maintaining these tools, machines, automobiles, and thié equipment. Some of these
buildings are insulated because insulated storage is important for maintaining the condition of
certain pieces of property like antique automobiles.

7. Although I respect the fact that the special referee ordered me to remove my
property from the 32 acres and nine (9) buildings, | have not removed any property because of
the expense involved in such a move and because I have no other means of storing this property.
»I do not have the present ability to store multiple classic automobiles, large pieces of farm
equipment, milling machines and lathes, an electric organ, a fishing boat, and several of the other
pieces of property that I have traditionally kept in these storage buildings. This property consists
of items awarded to me in this lawsuit as well as items owned individually by me. Pictures of a

few pieces of this property are attached to this affidavit.



Fephe

8. Ii ié important for me to be able to access my property during the pendency of this
appeal because some of my property requires preventative maiﬁtenaﬁce. Classic automobiles |
require consistent maintenance. To take one example, it is important to maintéin the proper air
pressure in the tires on a classic automobile, even when that aﬁtomobile is parked. The tires on a
classic automobile are costly and when the air pressure in those tirés is inadequate, the tire
suffers structural damagéd. These tires are small diameter tires and require high pressure. A

drop of only a few pounds in pressure’c'auses the sidewall to buckle from the-wéight of the car

~and the beading in the tire to separate. At a minimum, maintaining the proper pressure in the

tires requires weekly attention. Some of these cars also have valuable metal components made of

German silver, nickel, brass, and éoppér, and the interiors of some of the cars contain high- »
quality‘leather. Maintaining the integrity of these materials also .requi’res weekly attgntion, aﬁd I
have traditionally performed this maintenance myself. |

9. It is also important for me to be able to store equipment in the builcﬁngs and sheds

during this appeal, and to be able to retrieve and use that equipment during reasonable hours. My

* wife and I operate a 1,500 acre farm, and all of our heavy eqﬁipment has traditioﬁally been stored

in the bﬁildings and sheds on this property. This heavy equipment includes our tractor, our Bush

A Hog, our backhoe, and various pieces of seed planting equipment. Because I am unable to access .

the 32 acre property for the purpose of storing equipment, my tractor and b‘ackhoe,are currently
parked outside at my farm and exposed to the weather.

10. 1 havé not been on thé 32 acres or in the nine (9) buildings vsince quember of
2011, thch was during a visit to the property arranged by my attorney. Additional recjuests to
inspect my property havé gone unanswered. I was only aBle to acquire my boat for use by

agreeing to allow my nephew, who is the plaintiff in this suit, to leave the boat on our neighbor’s



~_ before me this _[Il“_day :

R

property fqr me to retrieve. My requests to return the boaf to thé storage building have also gone
unanswered. The aluminum on the boat is now sufferihg damage because although I ha\-/e the
ability to place a cover over the boat, failure to store the bogit in a building allows the aluminum
to oxidize and deteriorate.. | |

11.  Testimate that I need 30 hours of access to this propérty per week in order to

. maintain the property I have stored there. I also need the ability to continue to store farm

equipment in the buildings and sheds on the property, and to retrieve and return that equipment at

~ reasonable hours, for example, between 7 am. and 7 p.m.

- 12. I will strictly abide by whatever terms of access are épeciﬁed by the Court. In this
afﬁdavit, I have endeavdred to request only the access ‘which I-beligye is reasonably necessary to |
maintain the property I have described.

Further Affiant sayeth not.

SWORN TO AND SUBSCRIBED

of _AvausT . 2012

/i . |
?)/{,K Que A. Hewrr =
Notary Plic : , . s A
My Commission Expires: AS Avavst 2015 3 N0 TARy 3

Ry
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STATE OF SOUTH CAROLINA ) s
' - ) IN THE COURT OF COMMON PLEAS

. COUNTY OF LEE o } Case No. 2010-CP-31-195 .

Cecil L. Josey, Jr.,

)
Plaintiffs, )
- versus ) ORDER
‘ . )
. Stanley D. Joseyk'Courtney Gamble, )
Spencer Josey, Elizabeth Ann )
Geddings; Cecil L. Josey, Jr. as )
,Trustee of the Josey Family Trust, )
: o ‘ |
Defendants. )
: = \
~JUDGE: ' - 'HONORABLE W. HAIGH PORTER
DATE. OF HEARING: ~ "OCTOBER 10, 2011 |
. .ATTORNEY FOR PLAINTIEF: o S. BRYAN DOBY -
ATTY FOR DEFENDANT, STANLEY o : 7
JOSEY: ’ PATRICK M. KILLEN

ATTY FOR GAMBLE, JOSEY, , o ,
'GEDDINGS & JOSEY FAMILY TRUST: DANIEL W. STACY, JR.
COURT REPORTER: ~ DORIS TOMPKINS BROWN

THiévmatter is‘pénding,gefOre“thé.Coﬁ;tibased;onlfwé
ﬁotions: The figst'motién islfiledEy.fheADefendant, étanley-D,
Josey‘wherebg'he feqﬁesfs thi; Court to stgy_fhe Order of Jﬁly
‘5, 2011 and Aménded Ordér of’August_S,?ZQll pending any appeal‘
iﬁAthis matter,vas a Noticé'of fntent to Appeal has been' filed:
by this Defendanf;'sfanléy.D. Josey;

Mr. Doby; on'behalf of'tﬁe:Plaintiff, Cecil L. Josey, Jr;;
filéd a Motion’coﬁcerping the ability of the Defendaﬁt, Staniey
-D. Josey‘té enter bn the 32,aCres ?roperty, which is subject to
this partition actibn.

Certified as a True Copy

L

rk, Court of Common Fleas
d General Sessions, Les
County, South Carolina



Initially the'CQuft finds that it has jurisdiction to
decide these motions under Rule 205 and Rule_241; SCACR. "The
Court also nofes that all parfiés in this matter agreedvat tné
beginning of thelhéaring that the éourt has jurisdiction‘over
these Motions. fhe Court, therefo;e, finds tnat it has'subject
méttef jnriédiction'to hear fhése matters; |

As to tne Defendant( StanleyiD. Josey’ s Motion for a stay‘
of-tné Court’s:brders Qf July 5, ZOii and August 5,-2011;'the
.Court'denién.this Motion and de@lineé to grant a stay of the 
'Ordé;s péndiné any appeal. The Court prqnidéd'for Mr..Sténley
'bgiJoséy-to iémoné'éértain personal pfépeftyTénan netownééjfiom .
tné bfoperty éubject'to fhisAparﬁition action.énd prpvided fof
nértéin time iim;ts. ;Thenéqurt also pfovided an exténsine list
of tné §robleﬁS and friction between“Sténley Joséy an& tne
reméining partiesi' Tne Court does not_nelieVe thét ansfay of
ofderS'issued>on Jnl§_5} 2011 and August 5; 2011 is appropriate
and declines to.grant éuch'é_stay; | |

As tn the request by»tné Piaintiff/ Cecil L. Jbsey, Jr., to
further restric£>acgéss.by'Defendant, Sﬁanléy D. Josey, to the
32 énfé tract of land subjectito this-partition action,”the
Court would deny such motion. .The intent of-the‘wording on
| pégés 5 and 6 of the Orders is.élear; Stanley“Josey is to have
the right to remove items of personal property as designated at

specific times and restrictions as set forth on page 6 of the



orders dated Jﬁly 5, 2011 and August 5, 2011.‘ The only purpose
for this befendant, Stanley D. Josey, .to enter upon the 32 acres
was for the removal of persogal property awarded to him."His
access to this prdperty awarded to the remaining'pérties should
be limited to such femoval of perSonallprbperty.

Therefore, the Motion of .Defendant, Stanley D. Josey,
Seeking a stay of brders»of Jﬁiy‘S, 2011 and AugustVS,_201I is
denied. The Motion of Plaintiff, Cecil L) Josey, Jr., seeking
modification Qf Orderéldated Juiy 5,-2011 and AuguSt‘S; 2011 is
aenied'with'tﬁe:clarification that intent of the Order Qas,fof
Mf;,éganley Jo;ey té héve:the right to: remove ifems of éersbnal'
prqpefty'as designéted at specific times and the only purpose;
fér himvgoing on the 32 acres éubject tQ_this‘partition'suit was
’for the femoval of his perSonal'propérty awarded to him purshant
to fhe(abdve referencéd Orders.. | .

AND iT IS SO ORDEREbl

e P

HAIGH PORTER, SPECIAL REFEREE

//)M /5, 2012

Florence, SC .



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

‘1h . i o I I e R
Haigh Porter; Special Referee %g LA *_, ¥%7 ?T‘ﬁ
Case No. 2010'CP-31'1,9,5 SL Lowsi o A0ngsle

i e Ll

Stanley D. Josey. . ............ Appellant,

Cecil L. Josey, Courtney Gamble, Spencer Josey, Elizabeth Ann Geddings, Cecil L.
Josey, Jr., as Trustee of the Josey Family Trust. . . . Respondents.

NOTICE OF APPEAL

Stanley D. Josey appeals the Amended Order dated August 9, 2011 Appellant
received written notice of entry of this order on August 15, 2011.

?wd/ M/\/Vw,w

- Patrick M. Killen .
28 North Main Street
LTI Sumter, South Carolina 29150
A LE 2o . (803) 774-5026 .
Attorney for Appellant

DATED: __$ {lto.({( L

Pane 1 nf 2



Other Counsei of Record:

S. Bryan Doby Daniel W. Stacy, Jr.

Jennings & Jennings, P.A. : Oxner & Stacy, P.A.

P.O. Box 106 - . 90 Wall Street, Unit B

Bishopville, SC 29010 - Pawleys Island, SC29585

(803) 484-6044 - (843) 235-6747

Attorney for Respondents, - Attorney for Respondents,

Cecil L. Josey, Jr. Courtney Gamble, Spencer Josey, and

Elizabeth Ann Geddings .

Page 2 of 2



THE STATE OF SOUTH CAROLINA
[n The Court of Appeals

APPEAL FROM LEE COUNTY
Court of Common Pleas

‘Haigh Porter, Special Referee e
~ Case No. 2010-CP-31:195 i,
: 9!‘ 7 ryy
Ly “’Lfﬁ"f«:}n-
' ~'w;f/g
“Stanley D. Josey. ............. Appeliant,

Cecil L. Josey, 'COUrtney Gamble, Spencer Josey, Elizabeth Ann Geddings, Cecil L.
Josey, Jr., as Trustee of the Josey Family Trust. . . . Respondents. - |

PROOF OF SERVICE

| certify that | have served the Notice of Appeal on all Defendants by depositing
copies of it in the United States Mail, postage prepaid, on August (&, 2011, addressed
to their attorneys of record, S. Bryan Doby, Post Office Box 106, Bishopville, South
Carolina 29010 and Daniel W. Stacy, Jr., 90 Wall Street, Unit B, Pawieys Island, SC

29585.

lj

DATED: Flie 1

Patrick M. Killen
28 North Main Street
Sumter, South Carolina 29150

(803) 744-5026
- Attorney for Appellant

Page 1 of 1



‘Cecil L. Josev, Jr..

:Spencer Josey. Lilizabeth Ann
" Geddings. Cecil L. Josey. Jr.. as

e o

STATE OF SOUTH CAROLINA ) INTHECOUR I OF COMMON PLEA_S
SRR , J CIVIL ACTION NO. 2010-CP-31-195
COUNTY OF LEE )

Plaintitff.
"AMENDED ORDER

VS.

Stanley D. Josev. Courtney Gamble.

Trustee of the Josey Family Trust.

Defendants.

This matter was referred 10 me as Special Referee punuant to an Order of Reference hled
" with the Clerk of Court for Lee County. : :

LA hearmg on the merits was held on Apn] 26. 201 ] “The Plaintiff was present with'his

attorney. S. Byran Doby. The Defendant. Stanley 1. losey was present with his attorney.

. Patrick M. Killen. The remaining Defendants were present with their attornes Daniel W.
-Stacy. Jr.-Itis noted that these Detendants are the siblings of the Plainttt. The
Defendant. Stanley D. Josey. is the uncle of the Plaintift and remaining Detendants.

An Ordér was issued by me on July 5. 2011-and ﬁléd with the Office of the Clerk of

Court for Lee County on July. 7. 2011 H\ and through his attorney the defendant Stanley

D2 Josey filed a-Motion for New Trial pursuant to Rule 39, SCROP o, in the alternative:
‘Motion tox Reconsideration of Order with an Addendum to the Motian submitted on July

-19.2011. A hearing was held on the Motions on Tuesday. August 2. 2011. The original
- Order of July 5™ is hereby amended and or moditied as set forth hereinbelow

FACTS

The late C. W. Josey. Jr.. a/kza C.Wottord Josey. hereinafter “Wottord™, died in

.-November 1998. Prior to his death he accumulated holdings ot tarm land, commercial

real estate and personal property. From the testimony. one can conclude that he was not

conly a saccesstul farmer and businessman but also a tidented restorer ol vintage

automobiles.

Wofford had two sons. Cecil L. Josey, hereinatter ~Cecil™, and Stanley D) Tosey.
hereinafter ~Stanley™. ' '

Cen)'fied asa True =

/
“l2as

7
]

cneral Sessions, Leo
cuily, South Caroling

4. Court Of Common 1




the Trust. and the remaining Four (4% ) percent with the children of Cecil.

From the testimony, one can conclude that Cecil. like his father. was successful as a |
farmer. businessman. and was known as a restorer of vintage vehicles.

Stanley worked with the Honda Corporation Motorcycle division for a few vears and
worked for his father and later his brother. Cecil. He stated that he “retired™ upon the
death of Cecil. but Iiked to work on old furniture.

After the death of Wottord. Cecil conveyed his interest in the subject assets. set out
herein below. to the Josey Family Trust. hereinafter “Trust™. The beneficiaries of the

Trust being Cecil L. Josey. Ir.. Courtney Gamble. Spencer Josey. and Elizabeth Ann
Geddings. all being Cecil's children. Later the Trust conveved a 1% interest to each of

-the four (4) beneficiaries.

There is no dispute as 1o the ownership being Fitts (30%) in Stanley. Forty-six (46%) in

The property. real and personal. subject to this action consists of the following:

1. Note and Mortgage due Josev Marital Trust with outstanding principal and
accumulated pavments:

[S]

. Britton Farm 30.acres more or less <
(Plaintiff's Exhibit 1 - appraisal)

=]

3. Fertilizer Plant 4.6 acres more or less . , _ :
(Plaintitt™s Exhibit 2 -- appraisal) C ' .
4, 32.98 acres more or less with nine (9) buildings/sheds
( Plaintiff™s Exhibit 3 - appraisal) and
. ( Plaintiff™s Exhibit 9- plat)

w

Vintage Automobiles

6. Parts ;md Tools

The unique assets consist of [tems 3 and 6 in the schedule above, Reference is hereby
made 1o the various photographs in evidence as Exhibit 29. Subsequent to the merits
hearing. the undersigned. along with Mr. Killen and Mr. Doby viewed the property in
person, examining the proximity to other properties owned by Josey Family Trust. the
children of Cecil. and Cecil L., Josev. Ir. ‘

In addition to the professional appraisals'set out in Plaintift™s Exhibits 1. 2. and 3. the
Plaintitf introduced Exhibit 28 prepared by Plainui(T with assistance of Spencer Josey.




(Copy Attached.) The Defendant. Stanley. did not mlmduce any appraisals of such items
and the Plaintiff’s appraisal and estimate of value was unchallenged. After viewing the
personal property the undersigned was awestruck by the magnitude of trving to appraise
the personality by item and in particular as to the great quantity of old parts acquired by
Wofford and Cecil over a long career in the restoration business.

Plaintiff’s Exhibit 29 (copy attached) sets out the ownership of various items. Again. this
Iisting was not challenged

Plaintiff's Exhibit' 30 (copy atlached ) was a proposal for allocatmn of assets between the

' parties.

In reviewing Exhibits 28.29 and 30. an error in arithmetic was noted. The total of
$34.000.00 in the estimated value column should be $43.900.00 -

Pursuant to Section 15-61-25, (Code of Laws of \muh ¢ dmlnm I‘)7(> as.amended). each

- of the non-petitioning parties in this matter was notified of their right to purchase all or
" part of the real property subject to this litigation. Each of the non-petitioning parties. in
. this case. all of the Defendants. notified this Court through their Answers and Counter=. ... ...

“claims of their interest in purchasm}: all or part of the real and/or personal property at

issue.

PRIMARY ISSUE

The real bone of contention is whether the 32.8 acre pdrcel should be paxtmoned allotted

" or so!d

DISCUSSION

Partition actions $0 often involve sentimental or emotional interests of some or all of the.
parties to the action. Prior to the merits hearing. the parties were advised that family
relationships should be preserved-if at all possible. and that a division by the court may
not be the more digestible resolution. The parties were given a turther opportunity to
mutually resol\c this dl\pllit’ and after o luwlh\ discussion. they muld not agree.

‘To some extent Zlmmexman VS. Maxsh a()\ SO 383 ()18 Sk 2™ 898 (2005 raises

matters parallel to the instant case.

Citing Pruitt vs. Pruitt. 298 SC 411+ 380 SE 2862 (1989). the Court of Appeals stated:
“The partition procedure must be lair and équilablc to all parties of the
action....when the Court determines a partition cannot be fairly and

equally made. the court may order a sale of the property...SC Code
Arnin. Section 15-61-100 (2005)".

 The Court of Appeals further stated:




e

“while we find that equitable considerations such as the length and

ownership and sentimental attachment to the property may be
considered, the pecuniary interests of the parties is the determining
factor in deciding whether to require.a judicial sale or allow a partition
by allotment citing Ark land Co. vs. Harper. 599 SE 2™ (W. Va

2004). :

-

' From the testimony, exhibits and an on- -site viewing of the 32.98 acre tract. it appears that
when taken as a whole. the assets could be fairly and equnablv divided and that even if
partitioning does not $atisfv all of the parties. a public sale could create further chaos. It

"is indeed unfortunate that this court must reach a decision for'then.

CON(‘I USIONS

The court declines to. oranl to any of the non- pumomnu parties the right to purchase the
*petitioning parties” interest in the subject real estate for the following reasons: First, the
.. Court cannot grant to. more. than one party the same right. 117 the Court were.to grant 1o

" one of the non-petitioning parties the right of first refusal. the remaining defendants in
this matter would by default be deprived of the sume right. Second. the Court would be
forced to arbitrarily award one of the non-petitioning parties the right of purchase under.
the circumstances.of this case. The Court does not desire to. nor should it be'forced to.
‘arbitrarily award the right of purchase to one party among the S possible selections in this
case. Third. the.grant to one party of the right of purchase the petitioning party’s interest
will not resolve the problem which exists among the Plaintiff and other Defendants and
Defendant Stanley Josey. The parties in this matter deserve a final resolution of this
matter and a purchase by one of the non-petitioning parties will leave the parties in
essentially the same situation that currently exists. For instance. if Stanley is allowed to
purchase the 1% interest owned by the Plaintiff. the paties will still own an interest in
contiguous tracts of land and the problems which have brought the parties to this
litigation will continue. Fourth. the proposal submitted by Plaintiff in this matter
provides for a reasonable financial resolution to this matter consistent with the equitable
principles to be imposed by this Cmut that an award of the right of purchase \\ould not
adequatelyv- address.

Therefore. when the Court considers all of the equities in this matier. it declines to grant
to any Defendant as a non-petitioning party the right to purchase any-of the petitioning
“party’s interest in the subject real estate or personality. :

ORDER

'NOW. THEREFORE. I find and Orderthat the |mml\ hetd assets shall he'divided and
allotted as follows:




. _‘{:?”L.

) | S
To Stanley D.AJo.sey:

I. Note and Mortgage due Josey Marital Trust \\llh all accrued principal and interest
up to date of turnover.

1919 Mode! T Truck. .

1960 MGA (burgundy). -

10. 1928 Studebaker.

11,1922 Jewett.

12..Parts and tools as set out in Lxhibit 28 consisting of the following:

2. Britton Farm.
3. Fertilizer Plant.
4. 1922 Velie.

5. 1926 Essix.

6. 1966 Ford.

7. 1924 Nash.

8.

9.

.Bui]ding | - ltem 2.

- Building 3 - Item 1 Misc.:car. parts Noxth side: Ttem 2-Misc car parts in center shed.

~ Building 4 - Item 1 Air Compressor. ltem 2. 2 Milling machines. Item 3. 16 South
Bend long lathe. Ttem 4. Bead Blaster. ltiem 3. South Bend lathe. ltem 6. Logan Lathe
thread maker. ltem 7. Q1°C Hyd press. Tem 8 Frejoth lathe. ltenm 9. West side-misc.
tools & toolbox. etc. Lem 10. East side misc. 1ools. motors. elc.

Building 7 - Item . Model T brass radlator ltem 3. Flatbed trailér. [tem 4. electric
organ. :

Bun]dmg 8 Item. 2 cht side new rollup doorsthardware. llun 3. West side misc.

: Ramey s Barn: ltem 2. Car Parts in Center,

To the Josey Family Trust and the four beneliciaries:

1. 32.98 acres with improvements thereon consisting of 9 buildings.
2. All parts and tools not allocated to Stanley D). Josey.

Under the above division. Stanley-D. Jusey receives the rote and mortgage due the Josey
Marital Trust. The note and mortgage heing the remaining asset of said trust. the
remaining beneficiaries of that trust would have no turther interest in the Josey Marital
Trust, and Stanley D. Josey becomes sole beneticiary and can elect himself as Trustee.

T acknowledge that logistical problems will be inherent in accomplishing the removal of

the items of personal property allotted to Stanley. The parties are urged 1o keep cool
heads and remain civil, : v :




I further Order that deeds and appropriate Bills of Sale to be executed by the Court shall
be prepared by Plaintiff attorney to complete the transfers of ownership. Pending the
division and removal of personal property by Stanley. each party shall be responsible for
any fire and casualty insurance to protect his or her interest, Any deeds and Bills of Sale
required to carry out this Order will be prepared and submitied to the attorneys of record
for review. And :

[ further Order that Stanlev shall have up to One Hundred Eightv (180) davs trom the
- filing of this Order to remove the personal property as designated to him hereinabove.
Any removal shall be between the hours ot 8:00 AM and 8:00 PM..if betore October 16.
2011, and if afier October 13, 2011 between 8 AM and 4 PM. and notice shall be given to
Plaintiff seventy-two (72) hours prior to any days designated for removal. Such notices
' shall be given thru their respective attorneys. Stanley shall not enter the property except
on those dates and timés designated for removal of the items of personal property. In
removing the items. the use of the dirt lane as referred to as Atkinson Road will be
utilized to the extent possible. The Plaintifl shall make reasonahle eftort to tacilitate the
rermoval. AND. : :

I further Order as to the Counterclaims and Cross- Claims set forth in the Amended
_ pleadings of Stanley as the fourth. fifth and sixth defenses counterclaims and cross-.
" claims. 1 find-that the allegations are premature and not ripe for this courts consideration.
Therefore these counterclaims and cross-claims are hereby dismissed \\nhou[ pre)udlce '
- as thu are not pmpul\ h;lou this court. And. -

1T IS SO ORDERED.

HAIGH I’( RTE R SPI ( IAL REFEREE

August f J2011

Florence. South Carolina |
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350000

86/16/2011 14:33 8436626777 mrrnc o E¥) VALUE
. Building #1 Farm Tractor She : $ 3L .0 ,
: Item 1 Misc wood / seed cleaners $ 500.00
ltem2 Enclosed trailer $ 750.00
**Less Rainey's boat & Farm squip. (tractors, mowers, drills, etc) 7
Buiiding #2 - Tractor / Wood Shed ‘ $ 500.00
’ jtem 1 Misc wood $ 500.00
**Less Rainey's Farm equip. (sprayer & applicator) ‘
Building #3 Wood Working shop 0§ 2,000.00
. - jtem 1 Misc car parts North side’ o " 8§ 2,600.00
ftem2  Misc car parts in center shed $ 1,000.00
tem 3 Wood working tools; south side $ 1.500.00
‘Bullding #4 "Machine Shop : $ 6,000.00
‘ : ltem1  Alr Compressor ' . .8 60000
ltem 2 2 Milling machines A - $ 750.00
“ltem3 18 South Bend long lathe - $ 80000
‘Item4  Bead Blaster $ 500.00
- Jtem b South Bend Lathe - % 500.00
" jtem 6 Logan Lathe thread maker $ - 500.00
tem 7 OTC Hyd press $ 500.00
| ftem8 - Frejoth lathe : $ 800.00
tem9  Westside misc tools & toolbox etc $ 2,500.00
Jtem 10. . East side miso tools, motors, ete . =3
Building #5 10 Bay Car storage .$ 7,500.00 _
S ~ ltem 1 2 John Deere Bicycles & safety cyole’ . $ 1,200.00-
' - *Less Individual cars owned by diff, parties o
Bullding #8 ‘ Farm Shop : - - . $ 1200000 - .
. : - ltem 1 1f2 drive sockets $ 500.00
*Less Rainey‘s farm tools, equipment
Bullding#7 - Cecl's Maln Shop ’ : $ 10,000.00 :
' ) ltem 1 Misc Hand Tools / parfs : - $ 2,000.00
tem2  Model T brass radiator $ . 80000 - -
item3  Flatbed traller $. 50000
item 4 Electric organ : ~$ - 50000
‘ "LeSs Stan's boat, pine wood, individual's cars
. 3ullding #8 Cecil's Hoover Bullding ' $§ 6,000.00
' ltern 1 East / front side sewlng toolsl leather / misc $ 800.00
item2.  West side new rollup doors / hardware $ 1,000,00
ftem3 West side Miso $ 500.00
*~_ess Individual cars owned by diff. parties
luilding #9 Cabin ' c ' ©- 3 15,000.00 ' ,
item 1 Blectric Organ _ © § 500.00
ltem 2 Tables / Fumniture , $ 500.00
**Less individual owned poo! table, pinball, beds, deer mounts '
:ainey's Office '
' item1  CarParts $ 5,000.00
ainey's Bamn
Item 1 Car Parts South side $ 3,000.00
ltem 2 Car Parts in Center $ 5,000.00
ltem 3 John Deere tractor $ 1,500.00
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JosozFamT
$ 5§00.00
$ 500,00
$  1,600.00
$ 120000
$. 500,00
=3 2,000.00
$ 800,00
$ 500,00
$ 50000
$ 500000
$ 300000
$ 150000
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Building 1:

Bullding 2:

Bullding 3:
Buliding 4:
Building 5:

8436626737
Rainey Jos._

Rainey Josey:

All 50760
Al 50/50
Stan Josey:

" Elizabeth Ann G:

- Courtney Gamble:

Bullding &:

rdxe

‘Building 7

‘Bullding 8: -

Building 8:

Rainey Jogey:

Stan Josgey:

" ‘Ralney Josey:

Spencer Josey:

Stan Josay:

Courtney Gamble:

Enzabeth Ann G

Rainay Josey:
Stan Josey:.

Ralney J'osey:'

Spencer Josey:

Courtney Gamble:

Elizabeth Ann G
Stan Josey:

“"Hem 2

ftem 4
ftem 2

tem 1
Item 2
tem 3
Hem 4
item 5

tem®6

ltem 7
{tem 8

ftem 1

ltem2

jtem 3
tem4

Ttem &
Mem 6

ltem7
ltem 8
Item 9
item 10

Item 4

ftemn 3
Item 4

" ltern 4

Jtem 2
Item 3
itam 4
Iter 6

. Rem 6
o ftem?7 -

Itern 1
item 2
Item 3
ltem 4
tem 5

tem6

item 1

Kem2
- ltem 3

Item 4
Item 5
ltem 6
item 7
item 8
Item @
ftem 10
Item 11
lfem 12
Jtem 13
Item 14

Reddick Nitrogen Appl

HAIGH PORTER LAW C PAGE 11/12

Reddick Sprayer

Case IH Drill / Reddick ditcher
JD Com header '
Scout boat

JD 987 lewnmower

Fuel tank (green)

Fuel tank trafler (red)

JD tractor 7410

JD MX7 Bush hog

Jaguar E-type grey
Jaguer E-type blue
Winton

Morman

Overland.

Model T

Paige Detroit
Frankiin

Willys Knlight
‘Roamer
" Boat
© - JD tractor 7810

JD Pianters

Toolshveldar/air complparlslfarm supplles

Plerce Arrow

Hupmobile -

Model T

(3) Survelllance cameras

4 Wheeler

Model T

Misc wood on 50/80 owned traller

Model T
Studebaker

- MG Replica

Model! T
Model T
Chalmers

2 Window unit A/C

1 Buni bed

Double bed

Skeet thrower -

Pool table & balls/ques

v

Fire wood rack

Electronics / adio / Speaker / cd player
Gun cablnet :

Butcher block

Microwave

Pinbalt machine

Fishing rods

Deer mounts / gkin / antlers on wall




30/50 Owned Property

Rainey Josey
Spencer Josey
Courtney Gamble '
Elizabeth Ann G Stan Josey:
(Check acct*-princ!pal) _ : Anpraised value _
osey Marital Trust ($482 67/mnth) {$3371.00+516005.00) ~ 10% int $ 19,376.00 $ 1937600
iritton Farm . _ 30 acres $ 38,000.00 $ 38,000.00
ertilizer Plant - ‘ 4.6 acres $ 30,000.00 - $ 3000000
Buildings - ' ' $  61,000.00 $ 61,000,00
2,98 Acres $ 6696000 $ 6506000 : '
922 Velie . $ 2000000 -8 20,000.00
926 Essix o S $  2,600.00 $ 260000
-368 Ford ‘ o S $  1,500.00 . $  1,500.00
324 Nash A 1 C - $ 2,500.00 - ¥ 2,600.00
318 Mode! T Truck - $ 2560000 $§  2,500.00
360 MGA (burgandy) $  2,500.00. §  2,500.00
128 Studebaker S .. 3 2,500.00 3. 250000
922 Jewett . S . . $ 350000 '$  3,600,00
irteTools in Buildings _ o o -$_ 3440000 $. 17 50000 §~»l48/,990 00

$ - 286,236.00 $ 144,460,00. $ 141.77_6.00
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' $ 3,000.00

" Buliding #1 Farm Tractor .

Mem1  Misc wood / seed cleaners | : $ 500,00 $ 500,00
tem 2 Enclosed trailer . $  750.00 L
*"Less Rainey's boat & Farm equip. (tractors, mowers, drills, etc)
Buliding #2 Tractor / Wood Shed S 500.00 .
item 1 Misc wood $ 50000 $  800.00
‘ ‘ **L.ess Rainey's Farm equip. (sprayer & applicator) : -
Buiding #3 - Wood Working shop - ' $  2,000.00 S
’ ' : tem 1 Misc car parts North side _ $ 2,600.00
tem2 = Misc car parts in center shed $ 1,000.00 )
( ftem3  Wood working tools; south side . - $ 1.600.00 $ 160000
Building #4 Machine Shop i -$ 5,000.00 .
" {tem1 . AirCompressor - $ 500,00
ltem 2 2 Millng machines % 750.00
tem 3 18 South Bend long lathe ~$ | 800.00
ftem4 . Bead Biaster $ °500.00
ftem 8- South Bend Lathe $ 500.00
‘ tem 6 - Logan Lathe thread maker $ 50000 -
, - tem7 . OTCHydpress - - '$ 500,00
7. - © ltem8  Frefoth lathe , $  800.00
.o . ltem8 - Westside misc tools & toolbox etc - $ 2,600.00
L lte_m 10.  Eastside miso tools, motors, etc - % 3,500.00"
Bullding#5 10 Bay Car storage - ' "$ 7,600.00 _ .
S ltem1 2 John Deere Bicycles & safety cyc!e © 8§ 4,200,00 "8 1,200.00
*Less Individual care owned by diff, parties o : ' -
Bullding#6 Farm Shop ~ $ - 12,000.00 ' . -
i tem1.. 4Rdrivesockets = . - . $ 50000 - -  500.00.
Less Rainey's farm tools, equipment o B -
‘Bullding#7 . Cecl's Main Shop - L $ 10,00000 . :
tem1 - Misc Hand Tools/ paris . $ 2,000.00 O § 200000
tem 2 Model T brass radiator $ 80000 .
" Item3 -  Flathed trailler % 500,00
Item4  Electric organ $ 500.00
**Less Stan s boat, pine wood, individual's wrs S
uilding #8 Cecil's Hoover Bullding ' $ 6, ODO 00
ltem 1 . East/ front side sewing too!sl leather / misc $ 80000 $ .800.00 "
tem2  West side new rollup doors / hardware $ 100000 . - -
item3  West side Misc ' ~§ 50000
- *Less lndividua{ cars owned by diff. parties :
luliding #9 . Cabin . - - $ 15,000.00 ' A - .
. Hem? - Electric Organ - $ 500.00 $ 560000
ltem 2 Tables / Fumniture . $ 500.00 $ 60000
**Less individual owned pool table, pinball, beds, deer mounts ' :
‘ainey's Office . _ _
f "~ ltem1  CarPards $ 5,000.00 - § 500000
ainey's Bam .
: tem 1 Car Paris South side $ 3,000.00 $ 300000
item 2 Car Parts in Center $ 5,000.00
item 3 John Deere tractor $ 1,500.00 & 1,500.00
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Building 1:

Bu_ll_dfng 2:

‘Bullding 3;
Bullding 4:
Bullding 5:

Bulding6:

Bullding 7:

-Bullding 8&: -

Building §:

- Courtney Gamble:

8436626737
Rainey Josey:

Rainey Josey:

All 50/80
All 50/50
Stan Josey:

Elizabeth Anp G:

Courtney Gamble:

Rainey Josey: -

Stan Josey:

'Rainey Josey:

Spencer Jossy:

Stan Josey: o

Couriney Gamble:

Ellzabeth Ann G:

Rainey Jogey:
Stan Josay:

Ralney Josey:

Spencer Josey:

Elizabeth Ann G:
Stan Josey:

item 4
ltem 2

tem1
ltem?2
tem 3
em 4
ltem &
tem 6

Mtem7

ltem 8

ftem 1
{tem 2
ltem 3
tem 4
tem 6
ltem 6

Mem?7

Hem 8
temn 9

ltem 10

ftem 1
ftem2
tem 3

Item 4

ltem 1
* Jtem2

ltem 3

Ham 4
ltem & -
© Model T

item 6

v ltem7

" tem 1

ftem 2

tem 3

tem 4
tem 5
tem 6

Rtem 1 .

Item 2
tem 3

item 4

ftem 5
ftem 6
item 7
item 8
item ©

‘ftern 10

item 11
ltem 12
tem 13

ltem 14

- HAIGH PORTER LAW

Reddiok Nitrogen Appl
Reddick Sprayar

Case IH Drill / Reddick ditcher
JD Comn header

Scout boat

JD 887 lawnmower

Fuel tank (gresn)

Fuel tank traller (red)

JD tractor 7410

JD MX7 Bush hog

Jaguar E-type grey
Jaguer E-type biue
Winton

Morman

Overland

‘Modal T

Paige Detroit
Franklin
Willys Knight
Roamer

Boat

JD tractor 7810~

JD Plantars .
ToolsAvelder/alr comp/parts/farm supplies

Plerce Arrow
Hupmotlle

Model T . - :
{3) Survelllance camera
4 Wheeler

Misc wood on 50/80 owned trailer

Mode! T

- Studebaker

MG Replica
Model T
Model T

"~ Chalmers

2 Window unit A/C
1 Bunk bed ‘
Double bed

Skeet thrower
Pool table & balls/ques
Fire wood rack

‘Electronics / radio / speaker / cd player
.Gun cablnat

Butcher block
Microwave
Plnball machine

- Fishing rods
- Deer mounts / =kin / antlers on wall
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30/50 Owned Property

osey Marita) Trust ($482.67/mnth)
iritton Farm
‘ertilizer Plant
Buildings -
2,98 Acres
922 Velie
926 Essix.
366 Ford
" 924 Nash ‘
318 Model T Truck . .
160 MGA (burgandy) o
... . )28 Studebaker
)22 Jewett
arts/Tools in Buildings

?p

(Check accteprincipal)

($3371.00+$16005.00)  10% int

30 acres
4.8 acres

HATGH PORTER LA

Rainey Joséy
Spencer Josay
Courtney Gambie

PAGE 12/12

Elizabeth Ann G Stan Josey,

Appraised valug

9 PP DB P PP DB DB B

. 2,600.00

....2,50000. . .

19,376.00 "
38,000.00
30,000.00
61,000.00 . § - 61,000,00 °
66,960.00 $ 66,960.00
20,000.00

2,600.00

150000

2,600.00
2,600.00

3,600.00

A RO

R0 R R I -

$

19,376.00. -
_38,000,00

30,000.00

20,000.00
2,500.00

1,500.00
2,600.00 -
© 2,600.00

2,600.00 -
2,600.00

'3,500,00

3440000 $ . 17,500:00-- $-.x:16:900:00.

«

28623600 $ 14448000 $ 141.776.00

["PLAINTIFF'S |
_ HIBIT

Gl




THE STATE OF SOUTH CAROLINA
In the Court of Appeals £ ﬁw g’* é@ [

APPEAL FROM LEE COUNTY = 8’0 "9 7J,,

-Court of Common Pleas 0[[/? 0 f,q
Haigh Porter, Special Referee ' ﬁﬁa/g
Case No. 2010-CP-31-195
Cecil L. J'_déey, Jr.; e B e L ... Respondent,
V.
: Stahley D. Josey, Courtney Gamble,
“Spencer Josey, Elizabeth Ann Geddings,
Cecil L. Josey, Jr., as Trustee of the Josey _ o
o Farmly Trust, ............ PP RERRE T Defendants;"
~Of Whorn Stanley D. Josey is the e . i ..... Appellant,
~and of whom Courtney Gamble, Spencer | |
- Josey, Elizabeth Ann Geddings, Cecil L. Josey, o A
Jr., as Trustee of the Josey Family Trust,are............. Respondents.

INITIAL BRIEF OF APPELLANT

- Blake A. Hewitt, SC Bar # 73674
John S: Nichols, SC Bar #4210
BLUESTEIN, NICHOLS,
THOMPSON & DELGADO
Post Office Box 7965 =~
Columbia, South Carolina 29202
'(803) 779-7599 .

(803) 779-8995 (facsimile)
bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

Attorneys for Appellant
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STATEMENT OF ISSUES ON APPEAL

I In an Action to Divide Jointly Owned Property, Whether a Group of
. Co-tenants May Lawfully Defeat an Opposing Co-tenant’s Right to
Purchase the Property by Having One of Them Act as a Plaintiffina
Partition Action So That the Remainder — Named as Defendants but

Cooperating w1th the Plamnff — Can Also Request a Buyout.
... Whether this Partltlon Order Is Fair When it Divides J omﬂy Held
Property by Awarding the Real Property and the Storage Buildings on
That Property to the Cooperating Parties and by Giving the Opposing
Party a Substantial Amount of the Personal Property in the Storage
Buildings; Property Which He Must Remove at His Own Expense

and Has No Present Ability to Store..
STATEMENT OF THE CASE
~ This is an appeai inan acﬁon to partition real and personal property iri_Lee County. K
"There are two questions presented. The first quesﬁon involves the statute that gives co-
tenants the right to “buy out” the interest of a co-tenant that has asked the court to divide
: jorntly owned property. The seeorid Question irryolyes,the fairness of how the special referee
ordered thls property d1v1ded

4, Althouch this suit 1nvolves three (3) separate p1eces of real property the property at
the center of the controversy isa 32 acre tract of land, the nine (9) bu11d1ngs on that Iand and
the contents of those buildings. Those contents include several vintage automobiles and a. -
1arge collection of automobile parts, tools, and méehines._ The amount of automobile parts,
~ tools, and machines is staggering. In his order, the special referee described tlrat he was -
-,“awestruck” at the qﬁantity of property involved. See (Order, p.3).

The 32 acres and the personal property stored on it are the center of the controversy

because some of the parties —- the plaintiff and three of the four individual defendants —



intend that the remaining defendant have no portion of the 32 acres of land. Not surprisingly,

- the remaining defendant disagrees with this approach. Some of the potential reasons for the

partles’ disagreeinent-are explored in the statement of facts-and argument sections of ‘this
brief-.. | |

This litication isa dlspute between family members The patriarch ol‘ the family was
Wofford Josey, who died in November of 1998. See (Complamt p-2 1}2) Wofford had two
sons, Stanley and Cecﬂ See (Order p 1). Stanley and Cecﬂ each inherited undivided 50% .
interests in the 32 acre property from the1r father. See (Trlal Tr. p 45, lines 19- 22)

In Auoust of 2001, Cecﬂ transferred his ownershlp interest in this property to a trust

. named The Josey F amily Trust.. See (Comﬁlaint p2) Cecil died later that mohth. See (Trial

Tt.‘p.47, lines 3-14). The l)eneﬁ.ciaries of the Josey Family Trust are Cecil’s adult sons and *
dau0hters See (Complamt p 4 ﬂS) (Trial Trp 115, lines 7- 14)

The partles to this suit are Stanley, the beneﬁ01ar1es of the Josey Fam1ly Trust, and

the trust 1tself? through its trustee. Thetrust beneficiaries are Stanley’s nieces and nephews.

Cecil L. Josey, Jr., 1s Cecil’s son and the trusfee of the Josey Family Trust. (Trial

.Tr.p.47, lines 15-16). At times, he is referred'fo in the record as “Rainey” Josey. See, e.g.,

" (Trial Tr.p.171, lines 23-25). Rainey initiated this_ suit by filing a complaint in September

of 2010. | See (Complaint). He narned- hlS uncle, his siblings, and himself (as trusteej as

defendants. lhe suit-al-leged that the parties owned property as tenants in cornlnon and

sought an in-kind division of the property and an equitable assessment of attorney’e fees.
Stanley filed responsive pleadings — an answer and, later, an amended answerv-—

that (among other-things) gave notice that Stanley was willing to purchase the other parties’



interests iﬁ the 32 acre tract. See (Answer p.2, J10) (Answer); and (Amended Answer p.2,
110) (Amended Answer). Stanley’s responsive pleadings also coﬁtainéd a céuntercl aim and
cross-claim, but those claims are nbt relevant to the procebdural background‘ of this appeal;
The other defendants — Rainey (as trustee) aqd his siblings — filed a joint a-nsw‘er".
Their answer admitted all but one of the allegations of Rainey’s complaint. v(Their Answer,
| p.1)'(admitting all buit paragraph 11 of the complaint; which requested that any :deféndant
" who wished to pufchase fhe pfpperty éi\}e notice to'"t’hse court). Inédditi_pn, the aps'Wer asked
the court to divide the properfy by giving the 32 acres to the J oséy Family Trust and its
' b-eneﬁci,aries:, and by giving the rest of the property to Stanley. (Their Answer, i).3, 12).
| The cifcuit cpurf Ar'eferr‘_‘ed"ﬂ.ié matter to a sﬁe‘cieil referee. - Svee Rules 53 and 71', -
SCRCP. The partieé i;ied the case on -April 27, 2011.I At the opening of triai, Stanley
reiterated h.lS request tQ p.u!rclzhése‘tl‘le othér parties’ intefest in the prc;perty.' ,(:Trial Trtp.i 0,
line 25 -p.11, line 9). The other defgndanfs — including Rainey, acti.nginot as the plaintiff, .
but as the trus;cee of the (de’fendant) trust — made the same request. (/d., lines 10-13). . |
.The special referee’s original order was dated July 5, 201_1,. aﬁd filed July 7, 2011.
See (F irst'Ofdér). That order liéted four reasbns for den&ing the parties’ requests that they
be able to ‘;buy the.others out.” First, the _speci‘al referee found that thé cburt could not graht
' more tﬁan one party the right to buy the property. Second, the referee. found that if he_‘
.. granted orble. of the co-ténants .the right to buy the others out, the decision as to which co-

tenant was allowed to purchase the propeﬁy would be arbitrary — supposédly there was no

'The special referée’s order incorrectly recites the date of the hearing as April 26 instead of
April 27. Compare (First Order, p.1) (from the referee’s order) with (Trial Tr.p.1) (the trial
transcript) and (Notice of Hearing) (pre-trial notice of the hearing).
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way to choose between the co-tenants. Third, the referee found that allowing Stanley to -
purchase the other parties™ interests'_wo'uld not resolve the animosity between the parties.
. Fourth, the referee found that Rainey’s proposal for dividing the property was reasonable.
See (Id., p.45.. Adopting this proposal, the referee divided the property by awarding the J oséy
F{amily Trust and its four beneficiaries the 32 écres and the imbrovements therédn, plus the |
tools and car parts that the referee did not specifically award to  Stéﬁley. (d, p.5). The
referee, awarded Stanley two pliecés of r¢a1 estate located els’éwhere, a ﬁote that relafces to‘ tile '
sale of a pie;éé "of real properiy in Slimterv.County, and va’riqus cars; tools, machines, and car .
- parts stofed in 'six’ buildings "on the 32 .écr.es. Id. The refefee’s order required Stgnley to
" FotiGve his pfopef’f'y'frdm thé 32 a:c_i"é.’s within 1 SO".dIays and at his own ‘expense. ([d, p.6).

S.tanléy ﬂled' a_r.no:tion ésking the special reféreé to grant a new trial or re;onsider its |
~order. Thé si;eéial referég: conducted éhééﬁng :on thgt mO’&onh bn 'Au'gustv 2,2011.

The 'speciél reféree’é amen\ded ortier wés dated Aﬁgust 5, 201bl ,‘ and filed four days
later. (Order). This 'ovrder/ is ide_qticai to tﬁg originallorder in ‘all nﬁaterial'respects, and -
: repea;[e'dvt‘he relevagt-anal};sis and con_clusioris. ,Alfhough the érnended.order did not directly -
rule on étanley’ s 'pbs't-trial'rr.lo-tion, the o‘rder recited that Stanley filed a motioh and that the
vmotiovn wés f;eard ona Sertain déte. The effect of the order was ‘to deny the motion..

On August 16, 201 l,ASte‘ml'ey served and filed hlS ﬁotice of appeél. 4

| ' STATEMENTOFFACTS

- Several facts thgt are not particularly relevant fco the ﬁrocedural backgroun_d of this

| case may be helpful in understanding the full-context of this dispute. |



The first is that the 32 acre tract of land has been in the'Josey family for over 50
years. Stanléy teétiﬁed that his family moved there ardund 1960, when he was five or six
years old. (Trial Tr.p.173, lines 1-16). Rainey and his'siblings also grew up on thé property.
(Trial Tr.p.32, lines13-25) (Rainey’s testimdny). This is a case where all parties profess to
havie emotional attachmen‘p to the land. |

Twlc).addifidnal-facts tnat may be helpful are that the 32 acfes were once part nf a .
~ larger tract of land and‘that two parts of that larger tract‘h‘ave been “carved out” such that the

32 acres are contiguous only by tonching ata Single point. In 1994, Wofford gave 3.7 acres
of 'this land to Cecil. Exhibit 5 from trial is the plat prepared for this transaction. See
‘(Exl'u'bit“S_). 'Th.é 3.7 acre ﬁact is cufrénﬂy owned by thé Josey Family Trust. (Trial Tr.p.26,
line 11 - n.28, line i2). The senond part of the 45 acres that has been carved out is an 8.44
" acre tract svhoWn on'Ea(hibit 9. See (Exhibit 9). Rainey bought this nact in 200 1. (Trial
Tr.p. 29 Imes 7- 12) Because this was after Wofford s death and after Cec11 had transferred |
. his mterest to the Josey F amlly Trust, Ralney purchased this property from both Stanley and
- the Josey Farmly Trust. (ld.p. 29 lines 13 -20).
| Ramey and his 51bhngs grewupina hous'e on the 3.7 acre tract, and Rainey’s rndther
~continues to live in that house. See (/d.p.31, line21 - p.32, line 25) (Rainey’s testirn.ony). |
| Rainey lives on the 8.44 acre tract, in Stanley‘and Cecil’s childhood home. (/d.p.173, lines
-1 -8). Exhibit 9 from trial illustrates the prnnerty lines and may ‘be' nseful. See R.p.__ ).

-For a substanﬁal period of time, the parties were joint owners of a large farming

opération; Stoney Run-Farms. (Trial Tr.p. 23, line 13 - p.24, line 10). Rainay testified that

around 2006, soine of the members of Stoney Run Farms decided that they should begin



working to dissolve the partnership. (Trial Tr.p.62, line 24 - p.63, line 8). Rainéy said that
Stan was against splitting the property. (Id.p.68, lines 22-25). The diss_blution of the farming
busiﬁess is nof relevant to this partition suit, but it was mentioded throughout the trial.
The parties offer very different lversions of the circumstances that led to this laWsuit.
According to Rainey, he and his siblings had different objectives and goals from Stanley with
- respect to theif famling1busidess.» See (Trial» Tr.p.63; lines 12-18). Raipe§ also said it-was
di.fﬁcult“to gef Stanley to “help Idaintaiﬁ anything.” (]d;p.63, liqes 20-25). F or his part,
Stanley te_sti_ﬁe_d thatthe anirﬂosity between the_pértieé had been mandfacnddd by Rainey and
his siblings after_Stannrefus.e»d to sell them his i:dterest in the 32 acres. ,:Sve.e (Idp. 194, lines
12-24). According to Stanley, ndbody did signiﬁcdnt maintenan‘éé to the jbintly oi‘Nnedl
property: after thaf beéausé nponé knew “wha‘; [théy] we.re going to end up with.” (Id.p.233, "
| linds 3-18). 'Whéthér one party p_urposefuily created difﬁcultiés 1n the‘family rdlationship is - , | _
| another‘éxdt.nple of an"issue_that is é_rgu‘a_bl}; ifrelevaﬁt to. the isdues 1n a partitioﬁ suit, which |
are the p.e-rcent'age of ownership in joinf propeﬁy a’nd:whel:ther thel property can be féirly L
| divided in-kind. Nevdrtheléés, a greaftdeal of the trial tesfiﬁony cdﬁcems fhis subject.
A ﬁdél’fdct that may be heIpful to the Court is that vfromb 2061 td_ Septembér 0f2010,
Stanley and the J osey Family Trust oﬁed eqdal'shares of the 32 acres and the buildings.
In adeed si.gn'ed September 17,2010 and recorded four days Ia;tér, R‘ainey, acting as tfust_ee, 4
ga\./_e himself and his gibliﬁgé 1% undivided interests in this property; dividing the ownership
| 50% to Stanley, 46% to the trust, and an 1% each to Rainey and his siblings. See (Exhibit
20) (the deed) and tOrder, p-2) (the referee’s listing of ownership interests).- Rainey signed

~ the complaint in this lawsuit the day after the deed wasrecorded. See (Complaint).



ARGUMENT

The first question in_-this‘appeal is Whether South Carolina law allows a group of co-
tenants to coordinate and defeat an opposing co-tenant’s statutdry right to purchase the
' interests of thdse who have ashed the court to divide jointly owned property. The Couit :
should hold that it doesnot. Regardless ef how the caption reads, Stanley Josey \ivas on one
. side of the battlefield in this case and his niec'eé and nephewe were on the other. All of the

' memhers ef the Josey Family Trust were ‘fpetitioning i)arties” — the'y'all asked the court to |
divide this property and to »divide‘it ina ‘sp'ecific way — and the record shobwsi complete
e.oordination and commonality of interest between them.

The secdnd question in this appeal is Whether it is fair to divide the 32 acre tract the =
buildinos on it, and the personal property in the buildings by g1v1no the land and the
- hmldings to the Josey F amily Trust and awardlng Stanley a 51_zeab1e amount of the personal B
property.: The Court Shduld held that 1t is not. ‘While .the special referee’s division:o.f
preperty éives roughly equalAvalues ‘o’f property.td.hoth sides, the division s not'fair.in effect.
The referee ordered Stanley to remove his property and effectively forced him to build new .
bnilding’s to house it,'all at his expense. ’i“_he Clourt should find that this does not rneet the
- requirements for a partition award, Which must be fair and avoid injury to-all parties.
| I South Carolina Law Does Not Ailow a Group of Co-tenants to
- -Coordinate and Defeat an Opposing Co-tenant’s Statutory Right

to Purchase the Interests of Parties That Have Asked the Court

- to Partition Jointly Owned Property. :
See_tion 15-61-25 of the South Carolina Code (Supp. ) givee a cd-owner of

- property the first right of refusal to purchase the property prior to partition. The first part of



the statute is a notice provision. In relevant part, it provides:
Upon the filing of a petition for partition of real property owned by joint
tenants or tenants in common, the court shall provide for the nonpetitioning
joint tenants or tenants in common who are interested in purchasing the
property to notify the court of that interest no later than ten days prior to the
date set for the trial of the case.
- S.C. Code Ann. 15-61-25(A). The statute goes on to. list procedures for determining the
value of the jointly owned property and for carrying out the purchase of 2 co-tenant’s share.
As of the date of this brief, this statute has not been construed by an appellate court. .
A. ' TheRight of Refusal Statute Focuses on the Relief
' -a Party Requests and Allows the Co-tenants That
Do Not Ask the Court-to Divide the Property to
»Purchase the Interests of the Co- tenants That Do
~Ask the Court to D1v1de the Property
The interpretatlon of a statute is a quest1on of law, and an appellate court reviews a -
question of law de novo. Town of Su'mmerville v.-City of N. Charleston, 378 S.C. 107, 110,
662 S.E.Zd 40' 41 (2008). The primary consideration in i'nte:rpretincI a statute is discoverind
. and giving effect to the leglslature S mtent in passmo the statute. State v. Sweat, 386 S.C.
339, 350, 688 S.E.2d 569 575 (201 0). The words of the statute are the best ev1dence ofthe
statute’s purpose. City ofRockHzllv Harrzs 3918.C. 149 155,705 S.E.2d 53 55 (2011)
In descnbmo the right of first refusal, section'15-61-25 draws a distinction between
petitioning parties and non-petitioning parties. This is important because the words
“petitioning” and “non-petitioning” direct the focus o the relief the party is requesting —the
statute gives the right of first refusal to any co-tenants who do not seek diyision of the

property. Although the terms “plaintiff’ and “petitioner” can have some similar applications,

they are not full synonyms. Compare BLACK’S LAW DICTIONARY 1262 (9th ed. 2009)



L’i’f: - .

(defining petition as “In sorne states, the first pleading in adlawsuit.”) with BLACK’SLAW -
DI~CTIONAR‘Y 1031 (5th ed. 1979) and THE NEW MERRIAM-WEBSTER DICTIONARY 545
(1989) (defining petition as a request for relief). More importantly, theteﬁns “non-
petitioning party” and “defendant” do not mean the same thing. The defendant is the person

or entlty being sued the “non- petltlomn0 party in a partition action is the party who does

~ not ask the court to d1V1de the property. ThlS second distinction is swmﬁcant because the
- right of first refusal belongs only to_non-petitlonmg ‘parties. By using the term “non-

' petitionin ’ the statute focuses on the relief requested and gives parties that do not ask the

courtto d1v1de the property the right of first refusal to purchase.the property If the right of

“first refusal was cbnditioned- on a party’s ‘s'tat'us as plaintiff or defendant, the legislature

would likely_ have written.it that'way; The legislature has shown the ability to use thos.e

terms. See, e.g., S:C. Code Ann. § 15-79-125(A) (Supp. ) (medical malpraetiee statute

describing what a “plaintiff” must prepare and serve on all “defendants” prior to filing suit).
“There is more evidence throughout the statute of.the intent to distinguish between,

parties who are seeking partition and parties who are not. The statute describes that the costs

" of appraising the property are to be included as the court costs of “those seeking to purchase

the interests of the jotnt tenants or tenants in common petitioning to sell their interest.”
Section .15-61-25 B). The statute furtherdesc_ribes that when the parties disagree' with the
value set hy the appraisers', the court should held a hearing for the purpose of determining
“the interests of the petitioning joint tenants or tenants[.]” Section 15-61-25 (C). Once the |
court sets the value of petitionin’gv party’s (or parties’) interest, the non-petitioning co-tenants

have 45 days to deposit the appropriate funds with the court. Section 15-61-25 D).



This should throw one errorin the special referee’s order into sharp focus: Indenying

Stanley’s request to purchase the property, the referee observed that it could not grant more

than one party the right_of first refusal. (Qrder, p'.4.). The statute dees not contain this
limitation; indeed; the statut{e’ls lan'guage‘.rejects it. lEver}-}'sectron .of the statutecl.iseusses a
plural right of refusal. See, e.g., Section 1_5-61-25(D).(the “nenpeti‘tioning joint tenants or
tenants in ct>mmon’_’ have 45 days to pay the purchase price to the court) (emphasis added).

This means that if 5 people own property together and 3 do not ask the'eourt to divide the

* property, tHe court must determine the value of the interest held by the 2 co-tenants who seek

partition. After that, the 3 co-tenants Who do not seek partition have 45 days to deliver the'

; ‘money. The circumstances of the present case are another example If Rainey Josey was |

truly the only pet1t10mn party the statute says that the court should value Ramey s interest
and allow the other partres — l'us.uncle and h15 siblings — to purchase hrs mterest.. The

statuteeXpr_esses a sensible legislative policy that favors allowing joint owners of proper_ty

to keep that property. t,ogetherwhen- one or.more of them, but not all of them, “wants out” . . .. ..

" "B..- The Right of Refusal Statute Requires That
Stanley Be Given the Opportunity to Purchase the
32 Acres Because All of the Other Parties Asked
the Court to Divide the Property. '

Regardless of the fact that the caption of this case lists them as “defendants,” the

beneficiaries of the J osey Farnily Trust and the trust itself are not f‘non-petitioninc parties.”

The best ev1dence of thlS is their pleadmos The joint answer filed by Rarney (as
trustee) and his 51blmgs admits every alleoatron of the complamt 'Wlth the exceptron of the ‘

complarnt’s “alleoatron that asked any defendant,desrrrng to exercise the rrght ofrefusal to
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‘give notice to the court. .Seel (Their Answer, p.1, °) (referencing Complaint, p.5, 1[1‘1). As
a result, the answer is functionally equivalent to the complaint. The answer did not assert
any defenses, and the relevant part of the prayer for lrelief requested “that the partition be
awarded and that this court award‘ ﬁhe trust aﬁd 1ts Eeneﬁciaries]_ t_itle‘ to the 32.9 acres +/-
with the balance oﬂf the property being awardéd to [] Stanle§ D. .T_olsef.” (Id,p3,92).
Contrast this with Stanley’s pleadings, which joined in the request to parﬁtion the “Britton
Farm” and the ‘v‘Fer'tilizervPla‘nt” — the two other pieées of real pfop‘er'ty at issue — but gave
notice that he would purchase the other ﬁarties’ iﬁte_rests in the 32 acres. See, e.g., (Id.,p.2,
79 & iO). The “answer” filed by Stanley’s “cb-defendants” made the same allegations as
' ""the‘complairit and";équé‘éted"ihé same relief. = - o

Othe; evidénce of the parﬁes’ coopefatién‘ and coordination is “ the. method of;
d_isﬁibution that Rainey propoéed to the sbecial refgfee; Aé method the refefee ‘adopted. See
(Exhibit 30). This, propbséd distributibn had ‘%éhreé colﬁmns. The‘ l’ﬁrsticolu_mn listed the
..appraised value of all jointly owned property. The thir‘d column listed pfoperty proposed .to.
" be awarded to Stanley. The middle column listed property. préposed to be collectively -
awarded fo “Rainey Josey, Spencer Josey, Courtneylz Gamble, and Eﬁzébeth Ann Geddings.”
Id. The special referee’s order followed suit; it listed ’Fhe property awarded to Stanley aﬁd,
below that, tHe property awarded to “the ‘J osey Family'Trust and the four beneficiaries.”
(Order;, p.5). .A.p'artition action iﬁ.volving four property owners splits .the value of the
property four ways; not one-fourth in one camp and three-fourths in aﬁother.

There is mofe evidence in the record that Raiﬁey’s interest was not truly adverse to

the trust or his siblings. For one thing, consider the fact that Rainey (as trustee) executed the
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deed giving himself and each of his siblings undivided 1% shares in the property. See
(Exhibit .20) (deed of the 1% interests). Ifthis suit was truly a.n.action to divide the property
" among the parties, the way to initiate that would have been to deed all of the trust’s interests
to the beneficiaries and then initiate the parfifion action. Butthe beneficiaries of the trust did
not truly V\;ant to partition this property; they wanted to force théir‘uncle out. .,Consider alsfo
| .that this deed was ;eporded the day before Rainey signed the:com'plaint. See _(Exhi’bit 20)
(deed of fﬁe 1%: interests) and (Complaint) (the complaint). The tinﬁng of the deed is not é
‘game-changer, but the timing should say .somerhz‘ng. Rainej"s testir;ldny told‘-moré of the
story of the paﬁies’ cooﬁeratibn’ and coordination. He deécribed how he and his B‘réther .
" identified théjoiﬁtly oWnedproperty, attempted to put values on the property, and came up
with aVI-Jroposal for “what we prépose tha;c we would get,‘v aﬁd ... what WQ propose f}_lat
"Stér'ﬂe.y_would"get.” (Trial Tr.p91, line 14 - p.1 02, line 9) (.t'e_‘r’nnp‘hasis added). o
N A _The right Qf refuéal statute dra\‘zvs ;1 distinction beﬁ&eéﬁ the parties-thét ask the couﬁ
to divide. pfopgrty and the parties that do not, and because the record reflects that Stanley
Josey was the only party falling in';ché latter cgtégory, the Court _should'revers'e the special
referee’s decision denying ‘Stanley’s request to exefc_ise his right of refusal.

II; Tlhe Special Referee Erred in Dividing the; 32‘Acré ;I’ract, the

~ Buildings on It, and the Personal Property in the Buildings by

Giving the Land and the Buildings to the Josey Family Trust and

Awarding Stanley a Sizeable Amount of the Personal Property.
>An action for partition is an action in equity.' Anderson v. Anderson, 299 S.C. 110,
113, 382 S.E.2d 897, 899 (19_89). In an appeal of an action in equity, this Court may find

facts based on its own view of the preponderance of the evidence. Id. at 113, 382 S.E.2d at
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899; Lewis v. Lewis,v3 928S.C. 38‘1, 386,709 S.E.2d 65(5,652 (201'1); Althougrr the standard
.of Teview is.de novo, to winreversal, an appellant must éeneraﬂy demonstrate both error and
prejudice in the lower court’sjudgment, and where eredibility is an issue, an appellate court
, generally re.cogni‘zes that the.lower court was in a’superior‘ positiorl to make credibiﬁty
deter‘minations.‘ Lewis, 392 S.C. at 385, 709 StE.2d at 651-52.
’i‘he finding challenged here rs the special referee’s finding that the division of
" property submitted by the beneﬁetaries ofthe]J osey Famﬂy ;I"rust pr‘oVided “fora reasonable
ﬁrlancial resolution .- corrsistertt with the equrtable principles” ot a partition aCtion._ See
(Order, p4) . |
A The Law Favors Partition In:k'in'd_','but the In-kind. |
Division must Be “Fair” and must Not Injure Any.
of the Co-tenants. . S :

'The.re.' isa st_atutory preferenee for partitt_on in-kind or partttion by a_llotment.2 The
releyant statute instructs that jointly owned property should be divt’ded “in kind or by
" allotment” except for cases Where sucha d1v151on cannot be fairly and 1mpart1a11y made and ..
without 1 1nJury to any of the partxes in mterest ” S.C. Code Ann § 15 61-50 (Supp _)

~see also Anderson, 299 S.C. at 1-13-14, 382S.E.2d at 899 (notmg the statutory preference for

" in-kind partition). It is appropriate for a court to account for “equitable considerations such

' ?Partition by allotment is where the court awards the property to one party and orders him to
pay his co-tenant for the co-tenant’s share. See Cox v. Frierson, 316 S.C. 469, 451 S.E.2d
392 (1994) (reversing an order of a judicial sale because although the special referee found
partition in kind was not feasible, he did not consider the option of partition by allotment).
‘The alternative to partition in-kind and by allotment is a judicial sale Wwith the proceeds being
divided among the parties in proportion to their ownership. See Section 15-61-50
(describing “the sale of the property and the division of the proceeds accordlno to the rrcrhts
of the parties.”).



as the length of ownership and se.ntirnental attachment ‘to. property,” but “the pecunrary
interests of all of the parties is the determining factor[.]” Campbell v. Jordan,382 S.C. 445,
451,675 S.E.2d 801, 804 (Ct. App.'2009). Again, the touchstone foran éppropriate division
| by pamnon or allotment is that the d1V1s1on be “falr astoall co-tenants ? Pznckney v. Atkins,
- 317S.C. 340 345, 454 S.E.2d 339, 342 (Ct. App 1995)
B. ~ The Special Referee’s Order Injures Stanley and
Is Not Fair Because Stanley must Remove His
Property and Store it at His Own Expense
'v Under the special referee s partition order, Stanley is the only party who must move
property, and in the context of thlS case, having to move‘(and store) property 1s significant.
-~ This is not equrvalent'to 'Ordering a co-tenant to 'm'ov'e out ofa house. Stanlej}'is required to
- move at least eight (8) classic- catrs, two trailers, one eind a half a buildings’ worth of
“miscellanéous car palts,” an eir compressor, two miHing machines, three lathes, an electric
organ, “rollup” doors, and "v,arious .other.'prOperty? Pietures shoWing each buildiné and the
v ‘items h‘oused‘in them Were rntroduced attrial.. See (Exhibits 37 to_4'5.). Moving this property
is a tremendous undertaking, and storing it requires a iar'ge amount of space;
| The harm is made more acute by the fact that Stanley has no place to put this property
AI — the current location is the only place the property has even been; -See (Trial Tr.p.1 84,’ line

~18 - p.185, line 11; p.214, line 16 - p.215, line 10) (Stanley’s trial testimony). The

>The eight classic cars are items 4 through 11 on the special referee’s distribution. See
(Order, p.5). The two trailers are building 1, item 2 and building 7, item 3; both of which
were awarded to Stanley. See (Exhibit 28) (listing the buildings and items) and (Order, p.5)
(the award of items to the parties). The car parts are building 3, items 1 and 2; the milling
machines, the lathes, and the air compressor are all in building 4; the organ is building 7,
item 4; and the “rollup” doors are building 8, item 2. Id. -
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| beneficiaries of the Josey Family Trust suffer no inconvenience beyond the fact that they
must to iyait for Stanley to remove his property; after that, they can enjoy the full beneﬁt of
the land ztnd buildings they were awarded. Theirroleis entlrely passive and does not require
them to suffer any new expense. This: Qrder‘is not fair to both sides. Yee, it divides the
property inroughly the atppropriate ptoportions, but the effects of the order could not be more
dispronc’ntionate.4 |
The theory of the case th'at.R'ainey and his siblings 'ptlt forth was that they d-id not
: want to own property next to Stanley See, e.g. (Trial Tr.p.87, lines 13-17). Whlle that may
-be motivated by any number of things — elther genuine or mahcmus — 1t should have been
tsggflwgely' irrelevant. The core of & partition suit is not about whether people should or should
' not own p.toper'ty néxt to onela’nether.. 'l’he core of a partition suit is about how to divide
property so people no longer own the same property fogether. Partition and farnily discord

" arenot unlikely bedfellows, seeAnderson, 2998.C.at 114,382 S.E.2d at 899 (Qbserving that

-land “must be partitioned due to the enmity between the parties™), but farnily discord cannot ... .. .. .

be the sole justiﬁeatio_n for an award that requires one party to shoulder all of the burden of o
affirmative action and expense. And this is not a small tract of land with one storage barn.
The parties Jo1ntly own 32 acres of land with nine (9) storage bulldmos See (Exh1b1t 3) (the

appra1sal of the 32 acre tract, showm0 the bu1ld1nos by number). As Stanley put it, “there’s’

“The order divides property with 50.4% to the beneficiaries of the Josey Family Trust and
49.5% to Stanley. See (Exhibit 30) (listing the total value for property and the value awarded
to both sides). The order references an error in arithmetic in Rainey’s proposed distribution,
see (Order p.3), and the math in the order itself is also incorrect, but the difference is not
significant. Compare (Order p.3) (reférencing Exhibit 30 and instructing that the value of
“Parts/Tools in Buildings” should be $45,900.00) with (Exhibit 28) (actually listing $40,900
worth of property in the “EST VALUE” column, but incorrectly listing the sum as $34,400).

15



a fair way to divide that land back there so we both get expansion room, we both get
bnildings, and we both geta pondl” (Trial T_r.p.2l >5., lines 4-6).
CONCLUSION »

In WilSoln v. McGuire, this Court wrote that it “was offended” by the fact that sorne
- of the parties pre-selected their parcels 1n apartition action. See 320 S.C. 137 n.2 463
.~ S.E.2d614, | _n 2 (Ct App 1993). Some of the conduct here is cut from the same cloth
South Carohna law should not allow a group of co-tenants to coordinate and defeat an
opposrno co-tenant’s statutory r10ht to purchase the 1nterests of those who have asked the

court to d1V1de Jomtly owned property, and in this case, it is not fair to divide the 32 acre

-tract, the burldmcs on ity and the personal property in the burldmcs by giving the land. and. S

the bu1ld1nos to the Josey Farmly Trust and awardmo Stanley a srzeable amount of the

’.personal property F or both reasons the appellants respectfully ask thls Court to reverse

‘ Re'spectﬁilly submitted,

July 30,2012 .. . L. 3&&%
o ' ) '~ Blake A. H&witt, SC Bar # 73674
John S. Nichols, SC Bar #4210
" BLUESTEIN, NICHOLS,
‘THOMPSON & DELGADO
. Post Office Box 7965
Columbia, South Carolina 29202
(803) 779-7599
© (803) 779-8995 (facsimile)
- bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

Attorneys for Appellant
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Hon. W. Haig  orter , L

April 27, 2011

Q.

A.

" Okay. And where do you live?

Page 21

MR. DOBY: Judge, I would call q§pii L.

THE COURT: :If you'll come around ﬁo that
seat.  Would you raise your right hand. . The
evidence yoﬁ shall give be the ﬁruth, the whole
trﬁth and nothing but the truth so help you God?

- MR. JOSEY: Yes, sir. |

' THE COURT: Thank you.

EXAMINATION BY MR. DOBY:
‘Mr. Jogey, tell me how old you are.

Forty-one (41).

And are you married?

"Yes.

And do you have children?
She and I have three children.
Okay. How old are they?

Thirteen (13), twelve (12) and nine.

3542 Elliot Avenue.
And are you employed?
I am.

- N

And are you employed at several different occupations?

"I do; I'm an Operations Manager for Blanchard

Caterpillar. I handle the Florehce operations, Myrtle

Beach operations, the Charleston operations and Hilton

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL.
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Page 138
mother lives in, too.

Q. It's also access to the cabin, isn't it?

A. ‘There is a dirt road that goes‘from my house to the
cabin; there is. But you can barely see it. It's
like a ---

Q. Whereldqes the asphalt ---

A. -- dirt road that gdes right here. (Witness
indicaﬁes). | |

Q. Whefe does the.asphalt end?

A. It ends right at my house. It loops -- the asphalt
goes‘right under my carport, and then it goes.undér‘my
carport back out to the highway. | |

Q. And then yéu can turn left off of it andhgo to the
cabin;bisn't thét right?

A. Tﬁere's a'little dirt road that goes right there to
thgicabin. |

Q0. All right.

A. Ana‘then there's é dirt roadAon'the other side of my

| house that you can barely see here that goes té my
mother's. |

Q. Would you deny that Staﬁ's been using the asphalt
drive to get to the cabin for over twénty (20) vyears?

A. Oh, I'm sure he's used it at.some point'in time to get
to the cabin.

Q. Okay.. Now -- now, that road to the north, it's a sand

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL.
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. road you .can ‘see part of it?

A. It is‘dirt,‘yes.

Q. That's on somebody else's property; right?

A. fNo. What we did, when that dirt road was built, the
first half of it to here is on our property. (Witness
indicates): The second. half of it ‘is‘ on our

' neighbor'S«pfoperty.

Q. Okay.  Well, the second half of it is _QWhed by

A “somebody else?  | |

A, ’buf neighbors, yoﬁ know,_thé farmer and the léndowner
her;, they use. this dirt. road to get to their
property, and we use it to get to our property. And
the first half of it, they're gn ouxr property,'the
secOnd(half of it, wéire on their ﬁroperty.

| Q. All right. Who owns'that up there? What is the
péfson's‘name?’

_A.‘ Ms. Richardson.

0. Ms} RiChardson:. Ms. Richardson could tellAStan and

‘ ' ybu ahd anybody, any of'youAall tomorrow not to come
.on her road anymore, couldn't sheP | |

A. It would have to —; we would héve-to move it over ten
or fifteen,feet. Thié part of it, we Qould have to
move that dirt road over (witness indicates).

Q. The point is, it's hers and she can shut it down if
she wanted‘to?

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL.
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Page 171

MR. JOSEY: I do.
THE COURT: Thank you, sir.

(Stanley D. Josey, having been duly sworn, testifies as

follows:)
EXAMINATION BY MR. KILLEN:
Q. Stan, why don't you go ahead and state your name for

‘the court reporter.

" A. First of all, my name is Stanley Dennis Josey.

"MR. JOSEY: And Your Honor, before I

eveﬁ start with Patrick, I would 1like to

vapologize to you for how mylnieces and

nephewé, for hqw low they are gqing to

‘pry to s;eal‘property frpﬁ ﬁe.

Q. - ‘Stan. -You can answer my qﬁesﬁions, okay? I khdw»
yQu're upset.

A. Okay;

Q.‘ Ali»right. 'Stén, you just éaid nieces and nephews.
Ndw, the other parties involved in this case are your

brother's children; is that right?

A. Right.

Q. And your brother's name is what?

A. Cecil Joséy.

Q. dkay. 'And we . went ﬁhrough on Rainey's direct

- examination the chain of Title to the property leadingA.-

up to how it is titled now?

CECILL JOSEY JR. VS. STANLEY D. JOSEY, ET AL
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started. Is it fair to say that when YOu all couldn't
come to an agreement on primarily the thirty-two point
nine (32.9) acres that these problems began?

A. That's exactly when they started. It was a planned
strategy he had. I wouldn't be surprised if he didn't
have a»log book saying -- if this doesn't work,‘I'll
try this; and if this doesn't work, I'll tfy that.

Q. Well, Rainey testified that it was all YOur problem;
do YOu agree with that?

A No, sir. That's wrong.

Q. Did you evér have any probléms with him before you ---

A. ‘ Néver. “

0. ;— wouldn't sell the‘prOPerty?

A. In Rainey's heart and soul, he knows that. He knows
what kind of person I am. He's bringing all of this.

. out today to try and make him shine.

Q. Is it'fair'té say_that you wouldn't go along and
that's when the problems started?-

A. That is exactly when it started.

Q. Let'me taik about that'asphalt drive, Stan. You‘know
which one I'm talking about?

A. Yes; )

Q. How long have you. been using that?

A. Since I was six years old.

Q. You were rldlng in a car w1th your daddy or something?

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL.
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A. It was a -- it was a gravel type dirt road at firs;.
I was driving at six years old on the farm. We had a
little purple Jeep that was a strange looking vehicle,
but I was driving when I was that -- that old. But it
was a gravel -- gravel lane at first, and it stayed
that way ﬁntil we started doing the anﬁique cars. And
we had some that were so nice, we didn't Want to take
them out oh the dirt road. So, Déd had that paved.
And that's the reason that he paved that asphalf lane.
I've bheen using it all of my life;
| Q. When did you get your Driver'leiéense?
A. ‘_When I was fourteen (14).
Q. Theyfd give'it'to ybﬁ ;t fodrteen'(lé) back then?
A; Yeah. |
Q. Did you drive on that road when you were féurteeﬁ
.(14-) ?
A. I sﬁre did.
Q. Whpse car were you driving?
.A. I was fortunate; itbwas_my-car. My daddy bought me a
car. I had my own-car. ~
Q. What kind was it?
A. It Qas a '65 Mustang éonvertible.
Q. You dpn't still have that one, do you?
A. No}( I got rid of that one.
Q. So, élxteen (16), and you're sixty (60) now; right?

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL.
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Case No. 2010-CP-31-195

Cecil L. Josey, Jr., ... ..o -. e Respondent,

Stanley D. Josey, Courtney Gamble,
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and of whom Coﬁrtney Gamble, Spencer

Josey, Elizabeth Ann Geddings, Cecil L. Josey,
Jr., as Trastee of the Josev Family Trust,are. .~ .. .. .. .. Responde:ts,

PETITION FOR WRIT OF SUPERSEDEAS

This petition is filed pursuant to Rule 241 of the South Carolina Appellaté Court
Rules. This is an appeal in an action to partition a substantial amount of real and personal
property in Lee County. In this petition, 4Stanley D. J osey requests that this Court issue a writ
of supersedeas staying the lov;/er court’s distribution of one piece of real property and

allowing him to have access to that property during this appeal.



FACTUAL/PROCEDURAL BACKGROUND

This is an action to divide property that is jointly owned by several members of an
extended family. Stanley Josey is the appellant. The other parties are Stanley’s nieces and
nephews and a trust of which those nieces and nephews are the beneficiaries. The name of
that trust is the Josey Family Trust.

The parties are the jbint owners of several pieces of real and personal property, but
the property at the center of this controvérsy is a 32 acre tract of land with nine. (95 storage
buildings on it. Exhibit 9 from trial is a plat illustfating the bounaaries of this property. The
jointly owned property is designated Wiﬂ{l“the label “Josey Family Trust and Stanley B.
J osey.”. Exhibit 3 from trial is an appraisal of this property and contains a “plat map” that

.. designates the 9 buildings by number. | These exhibits are gttached to this petition as
Attachment A.
This particular parcel of land has beén in the Josey family since the 1950’s and is the
g,ti hase of the Josey family’s farr,ﬁing_ operai:ibn. _Among -6}1_1@‘_;‘ things, the nine (9) st_orag;", A
buildings house Variousyv pie;:és of farm equipment as well as tools for maintaining that
eqﬁipment. In the bast, the parties operated the farming business as a joint entérprise. That
joint enterprise dissolved around the same general time that this lawsuit began.

Thé Josey family also Has an extensive history of working on vintage or “classic”
automobiles. In addition to housing farm equipment, the nine (9) storage buildings contain
several ;/intage automobiles and a large collection of automobile parts, tools, and machines.

These.nine (9) buildings also contain various items that some of the parties own

individually. For example, building #5 contains six classic automobiles owned solely by



Stanley. See Attachment B (a trial exhibit listing some of the individually owned property
stored in these buildings).

A special referee presided over the trial, and his division of the jointly—oWned
property calls for this ’parcel of land to be deeded in its éntirety to fhe beneficiaries of the
Josey Family Trust. The referee éwarded Stanley several specific items that are cu&ently
housed in the nine (9) buildings. These items-include eight (8) classic cars, two trailers, one
and a half a buildings’ Worth of “miscellaneous car parts;” an air compressor, two millihg
" machines, three lathes, an electric organ, “rollﬁp” doors, and various other pfoperty.

| The referee’s order inétructed Stanley to remove all of his property from the 32 écres
within 180 days and at his own expense. The order also instructed Stanley to use a spéciﬁc
iné_ams of accessing his préperty, a dirt foad'known as the “Atkinson Road.”

Stanley cannot move his préperty without expending a substantial amount of ﬁnanciai
resources, and even if he could move the property,‘hé' has no ability to store the propel;ty. His
af;javﬁ is attached to this petition as. Attachment C.

Stanley filed a motion asking the special referee to stay his ofder of parﬁtion, and the
-referee denied Stanley’é request in an order dated March 15, 2012 and filed March 21,2012.
A certified copy of that order is attached to this petition as A;ttachment D.

Rule 241(d)(3) requirés a party requesting a writ of supersedeas to attach a certified
copy of the lower court’s order and a copy of the notice of appeal with its proof of service.
Thosé documents are Attachment E.

Stanley’s initial brief is Attachment F. The opening sections of that brief describe

more of the background for this appeal and attempt to do so in neutral terms.



ARGUMENT

I Superseding the Order of Distribution Is Necessary to Allow
Stanley Josey Any Ability to Maintain and Use His Personal

Property.

The special referee’s order is not stayed during this appeal. Under sections 18-9-160
and -170 of the South Carolina Code, judgments directing fhe delivery of real property or the
execution of a conVeyance afe not stayed by an appeal. The same is tljue for jﬁdgments
directing the delivery of personal property. See S.C. Code Ann. § 18-9-150 (Supp. 2011).

ThuS, in a normal partitidn case where one party was awarded land and another party was

awarded an item of property on the land, both parties would be entitled to their respective

vawards pending an appeal. The order in this case honors this scheme by specifying that the

only purpose for which Stanley may access the buildings at issue is to remove his property.
See Attachment D.

Stanley has not removed his property from these buildings because of the-expense

- involved, the fact that he has nowhere else to store the property, and because he believes this
-particular scheme of distribution is unfair. As Stanley put it at trial, “there’s a fair way to

 divide that land back there so we both get expansion room({] [and] we both-get buildings . .

L A.ttachment F‘, pp.15-16 (from Stanley’s initial brief). Although Stanley is entitled to
the immediate use and enjoyment of the items awérded to him in the distributioh, the reality
is that he cannot even take poésession of the property because he cannot afford to move it
from the only place it has ever been stored.

The property in the buildings also includes at ieast 6 other classic automobiles owned

by Stanley individually. As Stanley’s affidavit describes, some of these automobiles are



extremely valuable. Sée Attachment C (Stanley’s affidavit). Here again, the reality is that
Staniey cannot take possession of this property because he has no other means of storing it.
The parties are unfortunately unable to work together to resolve this issue. Fbr
example; although the parties were able to arrangé for Stanley to take posseési;)n of the boat
he has traditionally kept in one of the buildings on the property, Stanley’s requests to return
that boat to the storage building have gone unanswerg:d. See Atltachment C (Staﬁley’s-
affidavit). Stanley’s classic automobiles also require. regular maintenance and service, and
because he is being prevented from accessing those automobiles, he cannot perforﬁ that
maintenance. The present circumstances are operating to absolutely bar Stanley from his
+ property. He has no present ability to use his property, maintain his propeﬁy, Verifyvthe
securit}; of his property, and vefify that his property is not deteriorating.
- II. The Court Should Not Condition Supersédeas on Filing a Bond.
Rule 241(c)(3) instructs that the court can condition a grant of supersedeas on terms
e inc,]_‘ude-.the' filing of a bond. | A similar requirement appears in .the statute that relates to
judgments directing the delivery of pefsonal property. See § 18-9-150. '
Stanley is not asking this Court to supersed¢ the referee’s distribﬁtion of personal
préperty. For that reason, the bond prévision of sec'.tion‘ 18-9-150 should not apply.
The éhly guiding principle contained in Rule 241(c)’s‘ description of a bdnd is thét
the terms of the supersedeas shall be whatever terms the court “may deem appropriate.”
' In the circumstances of this case, the most appropriate approach would be to abstain
from conditioning the writ oh the filing of a bond. The parties have owned‘ property together

for a number of yéars and the personal property housed in the storage buildings has been in
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‘possible. Attachment E, p.6.

those buildings for an extended period of time. Although the beneficiaries of the Josey
Family Trust are entitled to seek division of the property they jointly own with Stanley and
to have that division enforced, the reality of the referee’s order is that it cannot be
immediately enforced without causing injﬁry to Stanley. Stanley is asking only that t-he court
require the parties to maintain the status quo during the pendeﬁcy of this.,appeal. In the
circumstances of this case, that is the most equitable appfoach.

II.  If the Court Supercedes the Referee’s Order, the Court May
- Need to Specify the Route of Stanley’s Access to the Property.

As the pfat included in trial exhibit 3 iillustrates, several of the storage buildings are

located toward the back of this parcel of property_, away from the péved road. See

-Attachment A, p.4. The parties have traditionally used two routes to access this portion of

the property. One is the asphalt driveway shown on the plat. The other is a dirt road located

partially on the parties’ jointly-owned land and partially on their neighbor’s land. The

special referee’s order of distribution instructs Stanley to utilize this dirt road to the extent

Specifying this means of accessing the property may the been an attempf to
minihize contact between the parties. The asphalt driveway passes closely by the‘.éurrent
home of Cecil L. Josey, Jr., the plaintiff in this case and the trustee of the Josey Family Trust.
But the fact r‘emains that the Atkinson Road is not located entirely on the Josey family’s
property. The plaintiff described this at trial, explaining that the front half of the Atkinson
road was on the Josey family’s property and the back half was located on Mrs. Atkinson’s-

property. Attachment G (portions of the trial transcript).



Stanley has no'philosophical objection to using this road to aécess his property. For
years, this road has been the primary route used by the Josey family to move farm equipment
to the back of their property. However, nothing in the fecord indicates that Stanley has a
right to cross Mrs. Ati(inson’s land or that a court has the right to order him to cross Mrs.
- Atkinson’s land. Stanley’s trial testimony indicated that the asphalt driveway was once a
grével road, and that the J os¢y family paved the driveway once they acquired antique cars
that were‘of such quality that driving o?er é gravel road was undesirable. Attachment G.
There is no principled reason why Stanley should be barred from continuing such ﬁse during
: thé pendency of this appeal.
| CchLUSION

This ﬁotion is driven by the fact that Stanley J 6sey is effectively being prevented
from exercising any cqntrol overall of the personal property he was awarded in this partition
action, as well as a subsiéntiél amount of his individually owned property that has been
. ,-,storedjgoﬁ this parée] of land for years. Stanley cannot afford to move this property, and it
would be nonsensical to force him to move it giuring this appeal because if the appeai is
successful, he may nqt have to move his préperty at all. |

This partition action is complicated by several factors including the amount of the
prdperty involved and the fact that the parties have had substantial disagreements in the past,
but Stanley respectfully submits that itis inequitable to completely bar him from accessing
and maintaiﬁing his property while this appeal is pending. He therefqre requests that this
Court issue a writ superseding the special referee’s distribution of the 32 acres and nine €))

buildings to the beneficiaries of the Josey Family Trust, and that the Court specify the



conditions for Stanley’s access to that property during the pendency of this appeal. The

affidavit attached to this petition describes his proposal for access in more detail.

Respectfully submitted,

August |7, 2012 | o E BAW\

Blake A. Héwitt, SC Bar # 73674
John S. Nichols, SC Bar # 4210
BLUESTEIN, NICHOLS,
THOMPSON & DELGADO

Post Office Box 7965

Columbia, South Carolina 29202
(803) 779-7599

(803) 779-8995 (facsimile)
bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

Attorneys for Appellant
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JENNY ABBOTT KITCHINGS © " -"+" _ | POST OFFICE BOX 11629

CLERK
1015 SUMTER STREET

V. CLAIRE ALLEN R : o COLUMBIA, SOUTH CAROLINA 29201 .

DEPUTY CLERK S TELEPHONE: (803) 734-1800
" FAX: (803) 734-1839
WWw.Sccourts.org

»August 29, 2012
‘Mr. Patrick McFaddeﬁ Killen
28 N. Main St.
Sumter SC 29150
Mr. John S.Nichols . . .,
1614 Taylor St. o v '

Columbifa SC 29202

M. Blake Alexander Hewitt
PO Box 7965 \
Columbia SC 29202-7965

K Re: Jo'seyé Cecil v. Josey, Stanley
Appellate Case No. 2011-197626

'Dear_Cou_nselz
- This will ackndwledge receipt of your’ petition- for wﬁt of supersedeas. o

By copy of this. letter, opbosing counsel is requested to file an original and six (6) -
copies of a return to thls motion no later than ten (1 O) days from the date of this -

1etter o _ -

The time limits for perfecting the appeal Wlll be held in abeyance pendmg the
~ Court's decision. t L

COLUMBIA, SOUTH CAROLINA 20211 '~



CcC:

Stephen Bryan Doby

‘Daniel W. Stacy, Jr.
Deborah H. Shefﬁ}eld

Very truly yours,



Law Office of Deborah Harrison Sheffield P A

117 Brook Valley Road - - (803) 419-7837
Columbia, South Carolina 29224 ] Fax: (803)419-3519 ‘
DHSheffieldAtty@AOL.com -~ -

A t 31,2012
ugust 24, THRANTED

JOHN CANNON FEW, C.J.
| oo FOR THE COURT |
The Honorable Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals _ 1/ é&ez«‘ ¥l

Post Office Box 11629 ~ '
ffé‘m’ Deout C arK
Columbia, South Carolina 29211 R (Deruty Clerg

RE:  Cecil L. Josey, Jr. v. Stanley D. Josey, et al., Tracking No. 2011197626
Dear Clerk:

The Appellant’s initial brief and designations were served on July 30, 2012, and thus the
Respondents’ initial briefs and designations originally were due on August 29, 2012, which was
extended until September 29, 2012. However, the Appellant has filed a Petition for Supersedeas :
and the Court has requested that we file a Return to_the petition within 10 days.(due date is
September 10), and advised us that the briefing schedule is held in abeyance.

We are respectfully requesting that the Court grant us an extension for filing and serving
the Réfurn until the September 29th due date for the Respondents’ brief. In support of this
request, the Respondents would note for the Court that the Appellant already filed his initial brief,
which he has submitted as part of his Petition, and the Respondents seek the opportunity to submit
their initial brief with their Return to the Petition. Respondents would submit that the additional
time should not prejudice the Appellant given that he filed his Notice of Appeal on August 16,
2011, and has waited over a year to seek a supersedeas. In the alternative, the Respondents would
request a 10-day extension to submit a Return for the reason that additional time is needed since
the Respondents’ Counsel did not receive the Petition until August 30", and there is the three-day
holiday weekend along with other deadlines and commitments to meet. I am enclosing the $25.00
motion fee, and by copy of this letter, I also am advising Other Counsel of Record of this request.

With thanks for your consideration and cooperation in this regard, [ am

Sincerely you

Deborah H. Sheffi

cc: John S. Nichols | ' S. Bryan Doby REP R !VE

Blake A. Hewitt Daniel W. Stacy, Jr.
Patrick M. Killen SEP 0 4 201

SC Court of Appeals

d
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HENRY C. JENNINGS 18011678 JENNINGS & JENNINGS, PA. TELEPHONE
ROBERT D. JENNINGS 1934-2011 ATTORNEYS AT LAW (603 464-5456
POST OFFICE BOX 106
JACOB H. JENNINGS -
S. BRYAN DOBY BISHOPVILLE, SOUTH CAROLINA 29010-0106 FAX (803) 484-6044
WILLIAM W. WHEELER, I 1 COURTHOUSE SQUARE

September 4, 2012

RECRIVE])

SEP 05 2012
SC Court of Appeals

Honorable Jenny Abbott Kitchings
Clerk, Scuth Caroiina Court of Appeals
Post Office Box 11629

Columbia, SC 29211

Re: Cecil L. Josey, Jr. Vs. Stanley D. Josey, et al
Tracking No. 2011197626
Our File No. 08-3304

Dear Ms. Kitchings:

The Appeliant filed his Notice of Appeal on August 16, 2011.

The Appellant’s initial brief and designations were served on
July 30, 2012, and thus the Respondent, Cecil L. Josey, Jr.’s,
initial brief and designations originally were due on August 29,
2012, which was extended until September 29, 2012. However, the
Appellant has filed a Petition for Supersedeas, and the Court
has requested that we 'file a Return to the petition within 10
days (due date is September 10), and advised us that the
briefing schedule is held in abeyance.

T am respectfully_reqﬁesting that the Cdprt&gnant an extension
for filing*and serving the Return until the September 29" due
date for ‘the Respondent’s brief. The Respondent, Cecil L.
Josey, Jr., seeks the opportunity to submit his initial brief -
with his Returh to the Petition. This Respondent would allege
that since thi% appeal has been pending for over one year before
a Motion for Supersedeas was filed, an extension for responding
until September 29, 2012 would nct cause prejudice to the
‘Appellant. In the alte;n@tive, the Respcndents would request a
10-day extension to submit a Return. for the.reason that
additional time is needed since the Respondents’ Counsel did not
receive the Petition until August 30'™. I am ericlosing the




"Honorable Jenny Abbdtt'kitghinés
September 4, 2012 \

Page 2

$25.00 motion fee, and by copy of this letter, I also am
advising Other Counsel of Record of this request.

With thanks for your consideration and cooperation in this

regard,

SBD/ca

Enc.

CC/ Mr.
- Mr.
Ms
Mr .

I am

Blake A. Hewitt
Patrick M. Killen

. Deborah H. Sheffield

, 0 v 9
Daniel W. Stacy, Jr. By: L< Cloees C2llo—

RECRIVE

SEP 05 2012
SC Court of Appeals



The South Carolina Court of @Ippéa[g_ |

Cecil L. Josey, Jr., Respondent, '

V. ¢

Stanley D. Josey, Courtney Gamble, Spencer J osey, |
Elizabeth Ann Geddings, Cecil. L: Josey, Jr., as Trustee '
of the Josey Famlly Trust, Defendants

Of Whom Stanley D. Josey is the 'Appellant,

~and Of Whom Courtney Gamble, Spencer Josey, .
- Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee
of the Josey Famrly Trust are the Respondents '

_Appellate Case No. 2011- 197626

" The Honorable W. Halgh Porter
. LeeCounty -~ :
Trial Court Case No. 2010CP3 100195

ORDER

. The time for serving and filing the returns to the petition for wrrt of supersedeas 1s
‘hereby extended until September 29, 2012

FOR THE COURT

BY V C&au %
g,:ﬁ;:ﬁﬁ | CLERK/

W




Columbia, South Carolina

. cco
- Stephen Bryan Doby B
Patrick McFadden’Killen
John S: Nichols '
. Daniel W. Stacy, Jr. _
Blake Alexander Hewitt -
Deborah Harrison Sheffield



===

Law Office of Deborah Harrison Sheffield, P.A.

117 Brook Valley Road (803) 419-7837
Columbia, South Carolina 29224 Fax: (803) 419-3519
~ DHSheffieldAtty@AOL.com

August 27,2012

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RE:  Cecil L. Josey, Jr. v. Stanley D. Josey, Courtney Gamble, Spencer Josey,
Elizabeth Ann Geddings, Cecil L. Josey, Jr. as Trustee of the Josey Family
Trust, Tracking No. 2011197626
Dear Clerk:

This letter is to advise that I have been retained as co-counsel to assist Dan Stacy
of Oxner & Stacy, P.A with this appeal on behalf of the Respondents Spencer Josey,
Courtney Gamble, Elizabeth Geddings, and Cecil L. Josey, Jr. as Trustee of the Josey
‘Family Trust. By copy of this record, I also am advising Other Counsel of Record of my
association and this request. :

With thanks for your consideration and cooperation in this regard, I am

cc:
John S. Nichols
Blake A. Hewitt ' - ea\s
Bluestein, Nichols, Thompson & - . . o '

Delgado, LLC . | | | SC Gourt of AP

P. O. Box 7965

Columbia, SC 29202

S. Bryan Doby : Daniel W. Stacy, Jr.
Jennings & Jennings - Oxner & Stacy

P.O. Box 106 90 Wall Street, Unit B
Bishopville, SC 29010 Pawleys Island, SC 29585
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Law Office of Deborah Harrison Sheffield, P.A.

117 Brook Valley Road _ (803) 419-7837
Columbia, South Carolina 29224 Fax: (803)419-3519
, DHSheffieldAtty@AOL.com

August 27, 2012

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RE:  Cecil L. Josey, Jr. v. Stanley D. Josey, Courtney Gamble, Spencer Josey,
'Elizabeth Ann Geddings, Cecil L. Josey, Jr. as Trustee of the Josey Family
Trust, Tracking No. 2011197626 '
Dear Clerk:

The Appellant’s initial brief and designations were served on July 30, 2012, and
thus the Respondents’ initial briefs and designations are due on August 29, 2012. By
separate correspondence, | have advised the Court and other counsel that I have been
retained to assist with this appeal. Due other deadlines and commitments and the need
for additional time to coordinate with co-counsel, I am respectfully requesting a 30-day
extension of time to file and serve the initial brief and designations on behalf of the
Defendants/Respondents Courtney Gamble, Spencer Josey, Elizabeth Geddings, and the
Trustee. I am enclosing the $25.00 motion fee, and by copy of this record, I also am
advising Other Counsel of Record of this request.

With thanks for your consideration and cooperation in this regard, I am
N

field

Deborah H.
cc:
John S. Nichols

Blake A. Hewitt ' : . @)“
Bluestein, Nichols, Thompson & A l(‘ﬂ‘\] ’
% . § 10\

Delgado, LL.C
P. O. Box 7965 N_\
cout ot ponedS

Columbia, SC 29202

S. Bryan Doby & Daniel W. Stacy,
Jennings & Jennings \ Oxner & Stacy

P.O. Box 106 90 Wall Street, Unit B
Bishopville, SC 29010 8\9@ Pawleys Island, SC 29585

Lo\



The South Carolina Court of Appeals

Cecil L. Josey, Jr., Respondent,
v.

Stanley D. Josey, Courtney Gamble, Spencer Josey,
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee
of the Josey Family Trust, Defendants,

&
Of Whom Stanley D. Josey is the Appellant,

“and Of Whom Courtney Gamble, Spencer Josey,
Elizabeth Ann Geddings, Cecil. L. Josey, Jr., as Trustee
of the Josey Family Trust,are Respondents. '

Appellate Case No. 2011-197626
, \ o
‘The Honorable W. Haigh Porter

, - Lee County
Trial Court Case No. 2010CP3100195

ORDER

The time for serving and filing the respondents’ initial brief and designation of -
matter of Courtney Gamble, Spencer Josey, Elizabeth Ann Geddings, Cecil. L.
Josey, Jr., as Trustee of the Josey Family Trust is hereby extended until October 1,
2012. - o | \

FOR THE COURT

BY V| (lecce @llir ,
CLERK d

\,

Columbia, South Carolina

cc:  Stephen Bryan Doby
Patrick McFadden Killen
John S. Nichols '
Daniel W. Stacy, Jr.
Blake Alexander Hewitt »
Deborah Harrison Sheffield
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Lee County
Court of Common Pleas

Haigh Porter, Special Referee

Case No. 2010-CP-31-195

Cecil L. Josey, Jr. Respondent,

Stanley D. Josey, Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr. as Trustee of the

Josey Family Trust, ' ' Defendants,

Of Whom Stanley D. Josey is the , Appellant,

And of whom Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr., as Trustee of the

Josey Family Trust, are Respondents.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she is a secretary with the law firm of Jennings &
Jennings, P. A.; that copies of the RETURN TO PETITION FOR WRIT OF SUPERSEDEAS
ON BEHALF OF RESPONDENT, CECIL L. JOSEY, JR. AND INITIAL BRIEF OF
RESPONDENT, CECIL L. JOSEY, JR. were served in the foregoing action by depositing the
same in the United States mail with sufficient postage affixed thereto and return address clearly



in

visible on the 1** day of October, 2012, addressed to the following:

Daniel W. Stacy, Jr.
Oxner & Stacy, P.A.

90 Wall Street, Unit B
Pawleys Island, SC 29585

Patrick M. Killen

McGowan, Hood & Felder, LLC
28 N. Main Street

Sumter, SC 29150

4 Blake A. Hewitt

Bluestein, Nichols, Thompson & Delgado, LLC
P. O. Box 7965

Columbia, SC 29202

Deborah H. Sheffield
Attorney at Law

117 Brook Valley Rd.
Columbia, SC 29223

" d/
Cherlyn H/ Arrants




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Lee County
Court of Common Pleas

Haigh Porter, Special Referee
Case No. 2010-CP-31-195

Cecil L. Josey, Jr., Respondent,

Stanley D. Josey, Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr. as Trustee of

the Josey Family Trust, Defendants,

Of Whom Stanley D. Josey is the Appellant,

And of whom Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr. as Trustee of

the Josey Family Trust, are Respondents.

DESIGNATION OF MATTERS TO BE INCLUDED
IN THE RECORD ON APPEAL

Pursuant to Rule 209, SCACR, Respondent Cecil L. Josey, Jr., designates the
following items for inclusion in the Record on Appeal:

Summons and Complaint
Stanley Josey’s Answer and Counterclaim

. Stanley Josey’s Amended Answer

1.
2.
3
4. Rainey Josey’s Reply
5. Trust Defendants Answer & Reply
6

. Motion to Refer



7. Order of Reference
8. Order
9. Stanley Josey’s Rule 59 Motion
10. Stanley Josey’s Addendum to his Rule 59 Motion
11. Amended Order
12. Stanley Josey’s Motion for Stay
13. Rainey Josey’s Motion to Amend Order, with attachements
Ex. 1 - Affidavit of Rainey Josey
Ex. 2 — attorney letters
Ex. 3 — calendar
Ex. 4 — cabin calendar
14. Affidavit of Spencer Josey
15. Order denying motion for stay
16. Trial Transcript, April 27, 2011
17. 4/27/11 Trial Exhibits
Plaintiff’s Ex. 1 -5, 7, 8, 10, 11, 20, 26
" Defendant’s Ex. 1, 3, 5
©18. Post-trial Rule 59 Motion Hearing Transcript, August 2, 2011
19. Motion to Stay/Amend Hearing Transcript, October 10, 2011

The undersigned certifies that this Designation contains no material which is irrelevant to

the appeal.

S. Bryan Doby
Jennings & Jennings, P. A.
No. 1 Courthouse Square

P.0.Box 106

Bishopville, SC 29010
803-484-5454
803-484-6044 (fax)
Attorney for Cecil L. Josey, Jr.

October 1, 2012



<

Law Office of Deborah Harrison Sheffield, P.A.

117 Brook Valley Road (803) 419-7837
Columbia, South Carolina 29224 Fax: (803) 419-3519
DHSheffieldAtty@AOL.com

October 1, 2012

| RECEIVE]:
The Honorable Jenny Abbott Kitchings -

¥
Clerk, South Carolina Court of Appeals 0CT o3 2012

Post Office Box 11629
- Columbia, South Carolina 29211 - SG Goun m Appeals

RE: Cecil L. Josey, Jr. v. Stanley D. Josey, et al., Tracking No. 2011197626
Dear Clerk:

Enclosed please find the original (unbound) and six (6) copies of the Return to the -
Appellant’s Petition for a Writ of Supersedeas on behalf of Respondents Courtney Gamble,
Spencer Josey, Elizabeth Ann Geddings , and Cecil L. Josey, Jr., as Trustee of the Josey Family
Trust along with one (1) copy of the Appendix (unbound). As evidenced by the attached
certificate of service, [ am serving a copy of the Return and Appendix upon Counsel for the
Appellant and co-Respondent by U.S. Mail this same day.

Also enclosed for filing are the initial brief and designations on behalf of therse

Respondents along with the attached certificate of service showing that I am serving a copy of
these documents upon the Other Counsel of Record by U.S. Mail this same day.

Sincerely yo

cc: John S. Nichols
Blake A. Hewitt
Patrick M. Killen
S. Bryan Doby



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

| Appeal from Lee County
Court of Common Pleas

Haigh Porter, Special Referee
Case No. 2010-CP-31-195

Cecil L. Josey, Jr., A Respondent,

Stanley D. Josey, Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr. as Trustee of

the Josey Family Trust, “ . Defendants,

- Of Whom Stanley D. Josey is the Appellant,

And of whom Courtney Gamble,

Spencer Josey, Elizabeth Ann Geddings,

Cecil L. Josey, Jr. as Trustee of

the Josey Family Trust, are Respondents.

: INITIAL BRIEF OF RESPONDENTS
COURTNEY GAMBLE, SPENCER JOSEY, ELIZABETH ANN GEDDINGS ,
AND CECIL L. JOSEY, JR., AS TRUSTEE OF THE JOSEY FAMILY TRUST

Daniel W. Stacy, Jr.

Oxner & Stacy, P.A.

90 Wall Street, Unit B

Pawleys Island, SC 29585

(843) 235-6747 // 843-235-6650 FAX

Deborah Harrison Sheffield

Law Office of Deborah Harrison Sheffield, P.A.

117 Brook Valley Road )
Columbia, South Carolina 29224

(803) 419-7837 // (803) 419-3519 FAX

Attorneys for Respondents Courtney Gamble,
Spencer Josey, Elizabeth Ann Geddings , and Cecil
L. Josey, Jr., as Trustee of the Josey Family Trust
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STATEMENT OF THE ISSUES ON APPEAL

Respondents/Defendants Josey Family Trust, Spenser Josey, Elizabeth Ann Geddings,
and Courtney Gamble would restate the issues on appeal as:

L. Did the trial court properly order partition in kind of certain jointly-owned real
property when more than one joint tenant asserted a right of first refusal, under S.C. Code
Ann. §15-61-25, to buy out the interest of the Plaintiff and the other co-Defendant(s)?

A. Did the Appellant/Defendant Stanley Josey preserve his challenge to the
- partition in kind where he did not timely raise this ground at trial or in his post-trial Rule
59 motion?

B. Is there any legal basis to grant Defendant Stanley Josey a right of first
refusal to buy out his co-owners based on the fact that the other co-Defendants. asserting
a competing right of first refusal cooperated with the Plaintiff?

II. Is the trial court’s order of partition in kind fair and impartial and without injury
to any of the parties in interest?

A. Did the Appellant /Defendant Stanley Josey preserve his challenge» to the
partition in kind where he did not timely or sufficiently raise this ground at trial or in his
post-trial Rule 59 motion?

B. Does the expense Stanley will incur in removing and storing his personal
property elséwhere constitute a cognizable injury or render the partition award unfair

under the partition statute, S.C. Code Ann. §15-61-50?



STATEMENT OF THE CASE
Cecil L. Josey, Jr. (known and referred to throughout this litigation as “Rainey”)
~commenced this action, petitioning the court to partition certain jointly owned parcels of
land aﬁd personal property. [ROA ___; Complaint, filed September 30, 2010.] The
property includes a note and mortgage, three parcels of real property: Britton Farm, a
fertilizer plant, and 32.98 acres (referred to throughout as “the 32 acres™), and personal
property consisting of e_iéht vintage automobiles along with a countless number of parts
and tools in nine buildings and sheds located on the 32 acres.  The property -was once
owned by the late C.Wofford Josey, who bequeathed and devised the property jointly to
his sons Stanley and Cecil (now deceased). Stanley Josey owns a 50% interest in the
property; and Cecil’s half is now owned by Cecil’s four children, the Plaintiff Rainey and
Defendants Spencer Josey , Elizabeth Ann Geddings and Courtney Gamble, who each
individually hold onevpercent (1%), and the Defendant Josey Family Trust holds the
remaining (46%) share. In his complaint, Rainey gave all the Defendants notice,
pursuant to S.C. Code Ann. § 15-61-25, of their right of first refusal to purchase the
interests in the property.

Stanley Josey filed an answer and counter-claim. [ROA __ -; Answer and
Counterclaim, filed October 20, 2010.] Stanley asked the Court to equitably divide the
personal property and the Britton Farms and the Fertilizer Plant, but he invoked his right
of first refusal and gave notice that he wanted to purchase the 32 acres. By
counterclaim, Stanley also sought declaratdry and injunctive relief giving him an
easement for ingress and egress to the 32 acres over an asphalt driveway on Rainey’s

home. Stanley later filed an amended answer, counterclaim and cross-claim, asserting



additional causes of action for false imprisonment, malicious prosecution, and abuse of
proceés founded on allegations that the Plaintiff and Co-Defendants had filed warrants
against him for malicious injury to property and trespass. [ROA _ ; Amended Answer,
filed December 13, 2010.]

Rainey filed a reply to the counterclaim on January 14,2011. [ROA ___; Reply.]
The Trust and Spencer, Courtney, and Elizabeth Ann (hereinafter, “the Trust
Defendants”), filed an Answer and Reply and they also gave notice that they were
invoking their right of first refusal to purchase the 32 acres ({18). [ROA __; Answer &
Reply, filed March 8, 2011.]

The matter was referred to the Honorable Haigh Porter, as Speci.al Referee, to
enter a final judgment who conducted a trial on the merits on April 26, 2011 [ROA |
___; Motion to Refer, filed September 30, 2010; Order of Reference, filed March 31,
2011.] After the trlial, the Special Referee issued his order, filed July 7, 2011. The
Special Referee declined to grant any of the non-petitioning parties the right to purchase,
determined that a public sale would create chaos, and held that the assets could be
divided fairly and equitably. The Special Referee ordered partition in kind, dividing the
property and awarding certain items of personal property and real property to the parties.
He gave Stanley the note and mortgage, Britton Farm, the Fertilizer Plant, all the eight
vintage automobiles and a specified portion of the parts and tools, and he gave Cecil’s
Heirs the 32 acres and the rest of the parts and tools. [ROA __; Order, filed July 7,
2011.]

The Special Referee gave Stanley 180 days to remove his personal property from

the 32 acres and provided specific requirements regarding the logistics of the removal,



| including: “Stanley shall not enter the property except on those dates and times
designatéd for-removal of the items of personal property.” [ROA __; Order, p. 5-66:.]

On July 14, 2011, Stanley served a Rule 59 motion for a new trial, and on July
19, 2011, he filed an “Addendum” to supplement his Rule 59 motion. [ROA __ ,  ;
Motion, Addendum] The Special Referee denied the motion'in.arvl order filed August 9,
2011. [ROA  ; Amended Order.]

Stanley filed a notice of appeal with the Court of Appeals and moved in the in the
trial court for a stay pénding appeal. [ROA . ; NOA, Motion, filed August 18,
201 17] On September 13,2011, Rainey Josey made a motion in the trial court to amend
the order; asking the Special Referee to place additional restrictions on Stanley’s access
to the 32 acres and presented evidence that Stanley had been coming on the 32 acres
causing trouble but he had not removed any of his personal property items. [ROA __ ;
Motion to Amend Order, September 13; 2011.]

The Special Referee denied both motions. However, the Special Referee did
clarify the intent of his earlier order(s): “The only pﬁrpose for this Defendant, Stanley D.
Josey, to enter upon thé 32 acres was for the removal of personal property awarded to
him. His access to this property awarded to the remaining properties should be limited to
such remqval of personal propefty. ... [[]ntent of the Order was for Mr. Stanley Josey to
have the right to remove items of personal property as designated at specific times and
the only purpose for him going on the 32 acres subject to this partition suit was for the
removal of his personal property awarded him pursuant to the above referenced Orders.”

[ROA  ; Order, filed March 21, 2012, pp. 2-3.]



STATEMENT OF THE FACTS
Family History and Property Acquisitions
When Wofford Josey died on November 4, 1998, he left considerable propeﬁies
to his sons, Cecil and Stanley, includ.ing the properties at issue in this partition action:
1. Note and Mortgage due Josey Marital Trust with outstanding principal
and accumulated payments with an appraised value of $19,376;
2. Britton Farm consistiﬁg of 30 acres of wooded upland in southeast Lee
County appraised at $38,000';
3. A fertilizer plant consisting of 4.6 acres on Harris Street in Bishopville
appraised at $30,000%;
4. 32.98 acres appraised at $65,960 ($2,000 per acre) with nine (9)
buildings/sheds separately appraised at $61,000°;
5. Vintage Automobiles, including®
“a 1922 Velie appraised at $20,000,
“a 1926 Essix appraised at $2,500
a 1966 Ford appraised at $1,500,
a 1924 Nash appraised at $2,500,
a 1919 Model T. Truck appraised at $2,500,

a 1960 MGA appraised at $2,500,

'[ROA __; Plaintiff’s Ex. 1.] These valuations are not challenged by Stanley on appeal.
’[ROA __;Plaintiff’s Ex. 2.]
’[ROA Plaintiff’é Ex. 3.] The plant is not currently operational.

‘ % Stanley he does not challenge the valuations on appeal.



a 1928 Studebaker appraised at $2,500, and
a 1922 Jewett appraised at $3,500; and
6. Parts and Tools appraised at $45,900.° [See ROA ___; Plaintiff’s Ex. 30,
attached to Order.]
Cecil had given his 50% share to a trust he created (“Josey Family Trust™); his four
children — Rainey, Spencer, Elizabeth Ann, and Courtney are the beneficiaries. [ROA
___; Tr. 47, Plaintiff’s Ex. 7.] The Trust has conveyed 1% to each of the four children.
[ROA  ; Tr. 47, Plaintiff’s Ex. 20.]
The Special Referee stated that “[t]he real bone of contention is whether the 32.8
acre parcel should be partitioned, allotted or sold.” [ROA ___; Order, p. 3.] The 32
acres, which is located in Lee County on Elliott Highway, abuts a parcel of 8.4 acres,
which is personally owned by Rainey J osey as his residence. This parcel had been part
of a larger parcel that Stanley and Cecil inherited from Wofford, but Stanley and the
Trust sold it to Rainey in 2001%. [ROA __; Tr. 29-30, Plaintiff’s Ex. 8, 10.] The 32
acres also abuts a tract of 3.5 acres that Wofford gave to Cecil in 1994, where Cecil
raised his children and where their mother live. Cecilndeeded this tract to the Josey
Family Trust in 2001. [ROA _ ; Tr. 27-28, 32, 51; #6, #7.] The 32 acres also abuts 3.5

acres, which Wofford had given directly to Cecil in 1994, who it turn deeded it to the

> Rainey and Spencer prepared the appraisal of the parts and tools. [ROA __; Plaintiff’s
Ex. 28.] Stanley did not introduce any appraisals to challenge the valuations; and he
does not challenge the valuations on appeal.

¢ Wofford bought the property in 1954 and built a home several years later which Stanley
and Cecil called home until they were grown and gone. [ROA _ ; Tr. 136.]



Josey Family Trust in 2001. The house on this tract is where Cecil’s children were raised '
and where their mother still lives. (R.p. ___; Tr. 27-28, 32, 51)

As identified in the appraisal, the nine (9) buildings and sheds on the 32 acres
consist of: 40 x 80 woodsided shed/enclosure with a tin roof; 26 x 41 co.vcred shed with |
a tin roof; 36 x 41 enclosed with a shed; 27 x 60 workshop with concrete floor and
aluminum roof; 21 x 101 car storage with 10 door metal frame; 40 x 60 workshop with
steel frame; 32 x 90 enclosed with rear shed CCB/Wood; 36x 60 Hoover building; and a
-two-story cabin 2150+ square feet. [ROA __; Plaintiff’s Ex. 3.] In addition to the
jointly-owned vintage automobiles listed above, the nine buildings contain year’s of
accumulated car parts and equipment. Rainey and Spencer compiled a list of various big
items (valued at more than $5 0.0) and grouped other items based on type and location.
[ROA __ ; Plaintiff’s Ex. 28.] Upon visiting the property and viewing the buildings, the
Special Referee reported that he was “awestruck” by the great quantity and the
magnitude of any attempt to appraise them by item.’

There was also a family partnership, Stongy Run Farms, which Wofford had
created, and while that partnership is not part of the partition action, certain facts
- regarding those properties and the dissolution of the partnership are relevant to Stanley’s
claims of unfairness. The partners were Wofford, his sons Stanley and Cecil; and his

grandchildren/Cecil’s four children.® [ROA __ ;Tr.24.] In 2010, the Stoney Run

partnership was dissolved and the assets were distributed. As part of that dissolution,

” The parties also stored their own personal property in the buildings on the 32 acres. For
example, each of these Respondents has their own vintage automobiles stored there.
[See App.  ; Plaintiff’s Ex. 29 — listing personal items.]

¥Stanley does not have any children.



Stanley received 181 acres, which abuts his home’ along with 1000+/- acres of farmland,
timberland, and bottomland. [ROA _ ; 38-43.]

Family Dissension and Escalation to Physical Assault, Injury to Property and Law
Enforcement Involvement ' '

The troubles between Stanley and Cecil’s Heirs started in 2006 over the fact that
Stanley would not help witﬁ the upkeep on the jointly owned properties. [ROA Tr.
63-64.] For the next several years, they went about getting the properties appraised and
trying to divide the properties. Then in 2009, things took an ugly turn when Staﬁley and
his wifé trespassed into Rainey’s office on his privately owned land and Stanley
assaulted Rainey.10 [ROA  ;Tr.67]

The problems continued into 2010, with Stanley turning on radios at the éabin at
full volume and leaving them on day and night. Although Stanley claims that his
purpose was to scare the squirrels away,'' the noise wés a big problem to Rainey and
their mother because the cabin was so close to Rainey’s house (90 yards) and their
mother’s house (60 yards). At first, Rainey would unplug the radios, but Stanley
would come right back and piug them in, so Raingy finally just turﬁed the electricity to
the cabin off. [ROA _ ; Tr. 76-78.] Whatever his motivation, Stanley’s actions showed

complete lack of respect for Cecil’s family right to live in peace and quiet.

? Wofford deeded the land to Stanley for his home on the same day he deeded the 3.5
acres to Cecil. [ROA __ ; Ex. 11]]

' Stanley and his wife both admitted in their trial testimony that Stanley grabbed Rainey
by the collar. [ROA  ; Tr.221:23-25; 262-63.]

" [ROA _ ;Tr. 188-191]



’ Al;other problem was the fact that Stanley started trespassing on Rainey’s
pfoperty to use the asphalt driveway.12 [ROA  ; Tr. 31, Plaintiff’s Ex. 5.] The paved
portion of the driveway runs from the road to Rainey’s carport and then becomes a little
dirt road that goes over to the cabin on the 32 acres. [ROA __ ; Tr. 138.] When the
| troubles escalated, Stanley began driving fast up and down his driveway so Rainey issued
a no trespassing notice to Stanley to stay off his land and the tract owned by the Trust
where their mother lives. [ROA _; Tr. 79-80, Plaintiff’s Ex. 26.]

Stanley claims that he retained an easement across that driveway when he sold
the property to Rainey in 2001: “I didn’t think when Rainey bought that property that
that easement would go awéy. I thought once an easement, always an easement is the
way | thought things worked. Just because you buy a piece of property where a man’s
been going up and down it for fifty (50) years, that doesn’t cut him off from going in and
out of it.” [ROA _ ; Tr. 208:20 — 209:1; 247:1-14.]. Although Stanley asserted a
counterclaim to determine his right to an easement over the driveway, he had not bursued
thel issue on appeal.

Because his home abuts the 32 acres, Rainey and his family suffered most from
Stanley behavior. For example, even after Rainey issueci the no trespass notice, Stanley
would drive his truck right up to the property line at night and just shine his headlights at
the house, which disturbed Rainey’s children sleeping. [ROA __ ; Tr. 81-82,] Thén, in
August 2010, Stanley disassembled part of the children’s tree house and destroyed
azaleas in Rainey’s own yard, and Rainey called the police and had Stanley charged with

malicious injury to personal property and trespassing. [ROA __; Tr. 83-84, Defendant’s

'2 Prior to the troubles, Stanley mostly had been using the north access to the buildings
on a dirt road shared with their neighbor.' [ROA __ ; Tr. 136-39.]



Ex. 1,3.] Atone point, Rainey recorded Stanley yelling profanity, cussing and
threatening, and a Lee County Magistrate issued a mutual restraining order."> [ROA
© Tr. 105, 124-25.]

However, these Defendants also have been affected by Stanley’s harassment. For
example, Stanley would park his boat or stack materials in the buildings purposefully to -
block access by the other co-owners. [ROA _ ; Tr. 86-87.] Stanley also trespassed on
property held by the Josey Family Trust.'* Their mother, who lives on Trust property,
testified tb an incident in the summer of 2010 when Stanley had a fit of temper and waé
raising and shaking what appeared to be pipe; while Stanley was not trespassing, she was
afraid for her safety and Rainey’s family safety.”> [ROA _ ; Tr. 165-66.] Spencer and
Courtney each testified how they also have been affected. Courtney no longer uses the
cabin for family outings, as she once did, because she wants to avoid the trouble. [ROA
3 Tr. 272.] Spencer has an antique automobile that he is working on, and someone
(he suspects Stanley) has dismantled some of the parts and scattered them around in
different buildings. [ROA __; Tr. 287-290.] |

The Record Clerk from the Lee County Sheriff’s office testified that they had
eight (8) incident reports éf calls to the property in one year (4/30/10 —4/10/11). [ROA

___; Plaintiff’s Ex. 4 — Incident Reports; Tr. 194.}

Ba previous effort to obtain a restraining order had been denied because Rainey did not
have sufficient evidence. [ROA __ ; Tr. 104, 123-24.]

14 A summons was issued to Stanley for trespassing (to hunt) in October 2010.1 [ROA
___; Tr. 85, Defendant Ex. 5.]

' Stanley admitted that he was‘ frustrated that Rainey was taking a picture/video of him,
and took a rubber hose and beat on a metal table in one of the buildings. [ROA __ ; Tr.
221.]

10



Continuing Post-trial Harassment by Stanley
- Stanley’s harassment continued after the trial. During the 180 days following
entry of the order directing him to remove his personal property from the 32 acres,
“Stanley’s attorney notified Rainey’s attorney that Stanley would be on the property for
days and weeks at a time: July 20-22, July 27-29, August 3-6, August 9-12, August 16-
19, August 23-26, August 30-31, all of September 2011. [ROA ___; Affidavit of Rainey
Josey, Ex. 2 — attorney letters.] However, Stanley removed very little if any of his
property. Instead, Stanley was recorded making lewd, obscene and vulgar gestures
towa¥d5 the security cameras installed by Spencer. [ROA __; Affidavit of Spencer
Josey, dated October 10, 2011; see also Tr. 249.] In addition, Sfanley tried to claim the
right to use the cabin for day and weeks at a time in the fall and winter of 2011 for his
exclusive use, even though the order only gave him access to the 32 acres for the sole

purpose of removing his personal property. [ROA ; Affidavit of Rainey Josey.]

ARGUMENT

Applicable South Carolina Law on Partition

State law provides that every cotenant has the right to demand partitioh of
property held jointly or in common:

All joint tenants and tenants in common -who hold, jointly or in common,
for a term of life or years or of whom one has an estate for a term of life or
years with the other that has an estate of inheritance or freehold in any
lands, tenements or hereditaments shall be compellable to make severance
and partition of all such lands, tenements and hereditaments.

S.C. Code Ann. § 15-61-10; see also S.C. Jur. Cotenancies § 47.

11



State law also favors partition in kind, rather than partition by sale, when it can be
~ fairly made without injury to the parties:

The court of common pleas has jurisdiction to make partition in kind or by

allotment to one or more of the parties upon their accounting to the other

parties in interest for their respective shares or, in case partition in kind or

by allotment cannot be fairly and impartially made and without injury to

any of the parties in interest, by the sale of the property and the division of

the proceeds according to the rights of the parties.
S.C. Code Ann. § 15-61-50; see also Anderson v. Anderson, 299 S.C. 110, 382 S.E.2d
897, 899 (1989).

In Few v. Few, the Court stated that in kind partitions are appropriate “only
where they may be made fairly and impartially without injury to any of the parties.” 242
S.C. 433,131 S.E.2d 248, 252 (1963) However, in Anderson, supra, the Court clarified
the apparent conflict between the statute and the Court’s opinion and that the opinion in
Few does not alter the statutory preference for partition in kind. The Court held that a
party seeking a partition by sale bears the burden of proof to show that partition in kind
“is not practicable or expedient.” 382 S.E.2d at 899 (citing Smith v. Pearson, 43 S.E.2d
at 482); Wilson v. McGuire, 320 S.C. 137,463 S.E.2d 614, 616 (Ct. App. 1995).

In 2006, the Legislature enacted a new statute, 2006 Act No. 302, § 1, eff. May
25, 2006, as codified in S.C. Code Ann. § 15-61-25, which modifies the law of partitions
by creating a statutory right of first refusal:

(A) For the purposes of this section, “joint tenants and tenants in

common” include heirs or devisees. Upon the filing of a petition for

partition of real property owned by joint tenants or tenants in common, the

court shall provide for the nonpetitioning joint tenants or tenants in

common who are interested in purchasing the property to notify the court

of that interest no later than ten days prior to the date set for the trial of the

case. The nonpetitioning joint tenants or tenants in common shall be

allowed to purchase the interests in the property as provided in this
section whether default has been entered against them or not.

12



(B) In the circumstances described in subsection (A) of this section, and in
the event the parties cannot reach agreement as to the price, the value of

the interest or interests to be sold shall be determined by one or more
competent real estate appraisers, as the court shall approve, appointed for
“that purpose by the court. The appraisers appointed pursuant to this section -
shall make their report in writing to the court within thirty days after their
appointment. The costs of the appraisers appointed pursuant to this section
shall be taxed as a part of the cost of court to those seeking to purchase the
_interests of the joint tenants or tenants in common petitioning to sell their .
interest in the property described in the petition for partition.

(C) In the event that the petitioning joint tenants or tenants in common
object to the value of the interests as determined by the appointed
appraisers, those joint tenants or tenants in common shall have ten days
from the date of filing of the report to file written notice of objection to the
report and request a hearing before the court on the value. An evidentiary
hearing limited to the proposed valuation of the interests of the petitioning
joint tenants or tenants in common shall be conducted, and an order as to
the valuation of the interests of the petitioning joint tenants or tenants in
common shall be issued.

(D) After the valuation of the interest in property is completed as provided
in subsection (B) or (C) of this section, the nonpetitioning joint tenants or

~ tenants in common seeking to purchase the interests of those filing the
petition shall have forty-five days to pay into the court the price set as the
value of those interests to be purchased. Upon the payment and approval
of it by the court, the court shall execute and deliver or cause to be
executed and delivered the proper instruments transferring title to the -
purchasers. : '

(E) In the event that the nonpetitioning joint tenants or tenants in common
fail to pay the purchase price as provided in subsection (D) of this section,
the court shall proceed according to its traditional practices in partition
sales. ’

Since a partition action is an equitable action, the Appellate Court may find facts

in accordance with its view of the preponderance of the evidence. Anderson, 382 S.E.2d

at 899. “However, this broad scope of review does not require the appellate court to

disregard the findings of the master, who saw and heard the witnesses and was in a better -

position to evaluate their credibility.” Perry v. Heirs at Law & Distributees of Gadsden,
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313 8.C. 296, 437 S.E.2d 174, 177 (Ct. App. 1993), aff'd as modified, 316 S.C. 224, 449

S.E.2d 250 (1994).

L. THE RIGHT OF FIRST REFUSAL UNDER SECTION 15-61-25

The trial court properly ordered partition in kind of the jointly-owned real
property when Stanley Josey and the Trust Defendants both asserted a right
of first refusal to buy out under §15-61-25.

While each and all of the Defendants asserted a right of first refusal under § 15-
61-25 to purchase the 32 acres, the Special Referee declined to grant any of the
Defendants the right to purchase and, instead, awarded partition in kind, for the reasons
explained in his order:

The court declines to grant to any of the non-petitioning parties the right
to purchase the petitioning parties’ interest in the subject real estate for the
following reasons: First, the Court cannot grant to more than one party the
" same right. If the Court were to grant to one of the non-petitioning parties
the right of first refusal, the remaining defendants in this matter would by
default be deprived of the same right. Second, the Court would be forced
to arbitrarily award one of the petitioning parties the right of purchase
under the circumstances of this case. This Court does not desire to, nor
should it be forced to, arbitrarily award the right of purchase to one party
among the five possible selections in this case. Third, the grant to one
party of the right of purchase the petitioning party’s interest will not
resolve the problem which exists among the Plaintiff and the other
Defendants and Defendant Stanley Josey. The parties in this matter
deserve a final resolution of this matter and a purchase by one of the non-
petitioning parties will leave the parties in essentially the same situation
that currently exists. For instance, if Stanley is allowed to purchase the
1% interest owned by the Plaintiff, the parties will still own an interest in
contiguous tracts of land and the problems which have brought the parties
to this litigation will continue. Fourth, the proposal submitted by Plaintiff
in this matter provides for a reasonable financial resolution to this matter
consistent with the equitable principles to be imposed by this Court that an
award of the right of purchase would not adequately address.
Therefore, when the Court considers all of the equities in this matter, it
declines to grant to any Defendant as non-petitioning party the right to
purchase any of the petitioning party’s interest in the subject real estate or
personality [sic.].

[ROA _ ; Order, p. 4.]

14



Stanley challenges the denial of his right of first refusal on the ground articulated
in his Statement of the Issues on Appéal: “In an action to divide jointly owned property,
. whether a group of co-tgnants may lawfully defeat an opposing co—tenantfs right to
purchase the property by having one of them act as a plaintiff is a partition action so that
the remainder — named as defendants but cooperating with the plaintiff — can also request
a buyout?” Respondents submit that Stanley did not timely or properly preserve his
stated ground in the trial court, and that there is no legal basis to favor Stanley’s asserted
right of first refusal over the competing assertion by the other Defendants.

A.  The Appellant/Defendant Stanley Josey did not preserve his challenge
to the partition in kind.

In his Complaint, Rainey alleged that the Josey Family Trust had conveyed a 1%
interest to each of the four heirs [{6] and gave notice to all the Defendants of their rights
under § 15-61-25 []11]. {ROA __ ; Complaint.] Each and all of the Defendants gave
notice asserting their right of first refusal under .§15-61-25 in their pleadings. Stanley
made no pretrial objection to the assertion of a right of ﬁrst fefusal by his co-Defendants.
Nor did Stanley make any objection at the begimﬁng of the trial, when he and the Trust
Defendants both reassérted and placed on the record their requests to buyout the other
tenants. [ROA _ ;4/27/11 Tr. 1 1.] At the conclusion of the trial, Stanley reasserted his
demand to buyout the others and complained about their efforts to make him the
“bogeyman,” but_still, he made no objection to their right of first refusal. [ROA _ ; Tr.
302-03]

Stanley did file a post-trial Rule 59 motion for a new trial and/ér reconsideration;
however, hé did not articulate any grounds. Instead, Stanley simply stated: “for reasons

to be set out at a hearing on the instant motion.” [ROA __ ; New trial motion, dated July
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14,2011.] On July 19", Stanley served an “Addendum” to, “supplement” his Rule 59
motion, in which he asked the Court to reconsider its motion in regards to: “l. The
purchase of the property by a non-petitioning co-tenant.” [ROA _ ; Addendum, dated
July 19, 2011.]

At the hearing on August 2, 2011, Stémley acknowledged that the Court was
presented with multiple co-tenants asserting a right of first refusal and that the statute
does not address such a situation of competing interests. [ROA _ ;8.2.11 Tr. 5-7.]
Stanley noted that it was a new statute and there was no case law yet, and argued that:
“[1]n that case where you have got these competing interests, I think that Your Honor
should have allowed both of them to buyout the partitioning co-tenant or allow it to go up
for public sale.” [ROA __ ;8.2.11 Tr. 7:16-20.] In the process of his argument, Stanley
asserted: | |

But the féct of the iatter is the way that they captioned the case and the

way that they deeded out the property in those One Percent (1%) interest;

you know, obviously, it was an attempt to prevent Stan from being able to

buy out the property, which is what that Statute is for, is to keep the

property in the family, and if a non-partitioning co-tenant wants to buy it,

he should be able to buy it.” [ROA _ ;8.2.11 Tr. 8:11-19.]

Respondents submit that the Stanley’s attempt to raise this issue of the alignment of the
parties af the hearing on his post-trial motion was too late to preserve the issue for
appeal.

It is well settled that no issue will be considered on appeal unless it has been
faised to and ruled upon by the trial court:

It is axiomatic that an issue cannot be raised for the first time on appeal,

but must have been raised to and ruled upon by the trial judge to be
preserved for appellate review.
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. Wilder Corp. v. Wz'lké, 330 S.C. 71,497 S.E.2d 731, 733 (1998). Itis also well settled
_ that an issue may not be raised for the first time in a post-trial motion. McGee v. Bruce
Hosp. Syst., 321 S.C. 340, 468 S.E.2d 633, 637 (1996).
“There are four basic requirements to preserving issues at trial for
appellate review. The issue must have been (1) raised to and ruled upon by
- the trial court, (2) raised by the appellant, (3) raised in a timely manner,

and (4) raised to the trial court with sufficient specificity.” Jean Hoefer
Toal et al., Appellate Practice in South Carolina 57 (2d ed. 2002).

S. C. Dept. of Transp. v. First Carolina Corp. of S.C., 372 S.C. 295, 641 S.E.2d 903, 907
(2007). Respondents submit that any objection to the alignment of the parties or the
validity of the Trust Defendants’ right of first refusal should have been made by Stanley
at the beginning of trial when the Defendants each and all asserted their right of first
refusal, or at least at the conclusion of the trial. Under the issue preservation rules,

- Stanley’s attempt to raise the issue for the first time in his post-trial motion simply was
too late.

In addition, Respondents would note for the Court’s attention that Stanley did not
note any issues in his Rule 59 motion; thus, it does not meet the requirement of Rule
7(b)(1), SCRCP, that motions “shall state with particularity the grouhds therefore, and
shall set forth the relief or order sought.” An objection must be meaningful with
sufficient specificity to inform the trial court of the point being argued. Wilder Corp. v.
Wilke, 497 S.E.2d at 733; S. C. Dept. of Transp. v. First Carolina Corp. of S.C., 641
S.E.2d at 907. The particularity requirement “is to be read flexibly in ‘recognition of
the peculiar circumstances of the case.” ” Camp v. Camp, 386 S.C. 571, 689 S.E.2d 634,
636 (2010). Here, there is more than a lack of particularity in that Stanley did not state
any grounds in his motion. See Ulmers v. Willingharﬁ, 238 S.C.‘ 503, 120 S.E.2d 859, 860

(1961) (“It has been held that ‘where no ground is stated in the motion for a new trial no
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question is presented by the motion, and the order denying the motion must be

29

affirmed.””). To the extent that it might be argued that Stanley afguably raised the issue
in the Addendum with the most obscure reference to the topic of “The purchase of the
property by a non-petiti()ning co-tenant,” Respondents maintain that the Addendum was
served beyond the 10 day period and still is insufficient to inform the Special Referee
that he was objecting based on the alleged collusion between Cecil’s Heirs.

B. There no legal basis to grant Defendant Stanley Josey a right of first

refusal to buy out his co-owners based on the fact that the other co-

Defendants asserting a competing right of first refusal cooperated with the

Plaintiff.

Section 15-61-25(a) provides that: “The nonpetitioning joint tenants or tenants in
common shall be allowed to purchase the interests in the property....” Stanley argues
that he is the only non-petitio’ningvparty because his nieces and nephews are all on ‘Fhe '
other side of the “battleﬁeld” jointly seeking the partition and “the record shows
complete coordination and commdnality of interest between them.” [Appellant’s Brief,
p.7.] These Respondents submit that Stanley has not cited to any legal authority that
supports his proposiﬁon that should lose their right of first refusal because they have a
common interest in severing their joint ownership with Stanley or because they have
cooperated with Rainey. In the absence of any statutory provision for how to handle the
situation, as here, where more than one non-petitioning party asserts a right of first
- refusal, and in particular given the family dynamics and history of animosity and
harassment, the Special Referee properly looked to the long-standing, equitable

principles generally applied in partition cases and wisely concluded that Cecil’s Heirs, as

abutting landowners and homeowners, should receive the 32 acres.
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In the context of this partition action, collusion must be distinguished from
collaboration and cooperation. Collusion — in the context of some type of wrongful
conspiracy and subject to such judicial remedy — cannot be predicated upon a mere
community of interest in the outcome of the litigation between the plaintiff and certain of
the defendants. Collusion is not proven by the féct that the plaintiff acquired the interest
sued upon for the express purpose of bringing the action. See Benedict v. Seiberling, 17
F.2d 841, 852-53 (N.D. Ohio 1927). Moreove'r, tﬁe only evidence is that the Trust gave
eéch of the beneficiaries 1%; there is no other evidence about the motivation of the
parties for that decision. [See ROA  ;82.11 Tr. 14.]

As to the language of the statute itself, it should first be néted, as the Special
Referee and all counsel agreed, this is a new statute and there are no reborted cases
addreésing any issués related to»this newly-created right of first refusal. - At the post-trial
motion hearing, Stanley argued that the statute does not allow for any exceptions to the
fight of first refusal based on the fact that “folks don’t get along.” However, Stanley also
acknowledged that where there are competing interests willing to buyout the partitioning
co-tenént, the trial court would have to “think it through.”'¢ | [ROA  ;82.117Tr. 6]
The Special VReferee gave serious consideration and “thought it through” and concluded

that he could not grant the right of first refusal to more than one party and that dividing

16 Stanley suggested that persuasive authority might be found from another state such as
North Carolina or Georgia or somewhere else in the southeast. [ROA _ ; 8/2/11 Tr. 7.]
Yet, on appeal, Stanley cites to no such authority for any other jurisdiction. Research
reveals that in fact, Georgia does have a new statute dealing with cotenants requesting
partition, Ga. St. §44-6-185, however, it is does not go into effect until January 1, 2013.
In addition, the Georgia statute is distinctly different in many aspects from our statute. It
_only provides a buyout right where a cotenant requests partition by sale, and it provides
that if more than one cotenant elects to buyout, then they each are allowed to buy a
fractional share.
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Rainey’s 1 % between Stanley and the other four Defendants would not resolve the
problem which exists them.

On appeal, Stanley is taking the position that the Special Referee could have let
each of fhe five Defendants buy part of Rainey’s sing]e 1% - which simply seems
unfathomable, and in fact, that is not how this case was tried to the Special Referee.

This case was not tried as a partition of just Rainey’s single 1%. Throughout the trial,
the case was tried to the court for the purpose of partitioning all the property. Notably,
Stanley joined in Rainey’s request to physically partiﬁon the fertilizer plant and Britton

" Farms and the personal property, [Answer 9], and Stanley is receiving ALL of the
Fertilizer Plant and Britton Farm even while he has been demanding the right to purcha_sé
all of the 32 acres.

Stanley’s Counsel stipulated at trial that these people do not like one another, and
the history of the dissension and escalating hostilities is well-documented in the evidence

- as recited above. The evidehce surely supports‘ the conclusion that it is not in the best
interests of any of the .p_arties for them to own property jointly or adjacent to each other.
Since the statute does not direct how the courts must handle competing rights of first
refusal, and in light of all the facts and circumstances showing upon the record, the
ASpecial Referee wisely ordered partition in kind. See _Anderson, 382 S.E.2d at 899 -
(“[property] certainly must be partitioned due to the enfnity betwéen the parties...”).

II. THE FAIRNESS OF THE PARTITION IN KIND UNDER §15-61-50

The trial court order of partition in kind is fair and impartial and without
injury to Stanley Josey.

There is no disagreement with Stanley’s recitation of the fairness standard of

partition in kind. As stated above, the law favors partition in kind if it is fair and
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~ impartial without injury to any of the parties in interest. Stanley argues that: “The
Special Referee’s order injures Stanley and is not fair because Stanley must remove his
property and store it at his own expense.” [Appellant’s Brief, p. 14.] The Trust
Defendants submit, however, that this issue is not preserved for appeal because Stanley
did not timely or properly raise the issue at trial. In addition, the Trust Defendants
maintain that Stanley’s expenses in removing and storing his property does not make the
partition unfair when Stanley Has concgded that all the jointly-owned property have been
divided in “roughly the appropriate proportions.” [Appellant’s Brief, p. 15.]

A. Stanley Josey did not timely or properly preserve his challenge to the
fairness of the partition in kind on the ground now raised on appeal.

At trial, Stanley argued about the fairness of a partition, but the basis of his
argument was that he deserves all or some part of the 32 acres because he is the last
surviving son in his family:

First of all, I am the last surviving son in my family; my whole family is
gone. I'm sixty (60) years old. I’ve recently retired and I’m — I’'m too old
to start over. I’'m too old — to build new buildings, start all of that over

- again, and I’m already established back there. And there’s a fair way to
divide that land back there so we both get expansion room, we both
getting buildings, we both get a pond. There’s a fair way to do it.”
[ROA  ;Tr.214:24 -215:7]]

kK ko

I want what’s fair, and when they started this with me and when I decided,
I said, “Well, since I’m the last son, if anybody is to buy anything out back:
there, it should be the son, not the nieces and nephews.” In my book, the
way things work — it’s like wild animals respect the pecking order. You’ve
got your mothers and your fathers, you’ve got your sons and your
daughters, and then you’ve got your nieces and nephews. And they don’t
jump ahead. They should respect me and at least see that. But they have
never respected me.” [ROA  ; Tr.216:3-12.]

k% kok
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Q. Your testimony is simply that you’ve got to have some part of the
thirty-two (32) acres?

_A. Tthink I deserve it. I’'m ason. I'm the last son. They’re nieces and

nephews. I think the son should deserve half of that back there. I sure

do.” **** Yes, because I have plans for back there. I’'m retired and I

want to use it. I want to fish, and I want to — I want to enjoy my antique

cars. I want to use them. Sure.”

[ROA  ;Tr.239:25-240:11.]
When Stanley testified at trial that he did not want to start over, he did mention that he
would have to build a new upholstery shop and a new woodworking shop - “by the time
you build a building that will handle my stuff and put all that in it, the price is just
astronomical.” [ROA __; Tr. 245:19-21.] However, Stanley did not mention moving
expenses and he did not offer any evidence to quantify building a new building.

As noted above, Stanley did not specify any grounds in his Rule 59 motion, and
'In his untimely Addendum, he only stated three issues:

1. The purchase of the property by a non-petitioning co-tenant.

2. The lack of a ruling in regards to Stanley Josey’s request for
declaratory judgment in regards to the easement, and

3. The Court’s decision in regards to the causes of actions relating to
criminal charges brought against Stanley Josey by the Plaintiff and co-
Defendants. [App.  ; Addendum.]
None of these groups even arguably raise the alleged unfairness of the partition with any
degree of specificity.
While Stanley did raise the unfairness issue at the post-trial motion hearing, the
Respondents submit that it was too late. In addition, Stanley reasserted his unfairness

argument in the context of his position as the “only living son:”

[T]t is our position that you should have given more consideration to the
equities of it and the inequities of it that result to my client, Stan. He is the
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only living heir — only living son ... of Wofford Josey and he has been — he

grew up on that property, he has been working on that property for fifty-

three years or fifty-four years, and for him to be left without any of that

Thirty-two point nine (32.9) acres is just an inequitable result. And as a

practical matter, Your Honor, for-you to award him half of those antique

cars out there and then to not allow him any storage space for them, not

only does he lose the thirty-two point nine (32.9) acres, but he also loses

access to the buildings And he is going to have to buy buildings or build

buildings somewhere to store those cars. So, I just think that it is, you

know, it is inequitable; I don’t think it is fair. Ithink Your Honor should

have considered more the sentimental side of it and Stan’s place in the

family tree more that you did and given some consideration to sentimental

value. [ROA  ;8.2.11 Tr. 11:6 — 12:7.]

To the extent that Stanley made a passing reference to the fact that he was going to have
to provide storage for the cars, such reference does not approach the specificity
requirement of Rule 7. The Respondents submit that a bare assertion that it will be
expensive is not sufﬁciént to preserve his claim of unfairness. Compare Moore v.
Sumter County Council, 300 S.C. 270, 387 S.E.2d 455, 458 (1990) (A bare assertion
that an administrative remedy is too expensive would not suffice to support excuse for
not exhausting administrative remedies.”)

“Error preservation requirements are intended ‘to enable the lower court to rule
properly after it has considered all relevant facts, 1aW, and arguments.’ > Staubes v. City
of Folly Beach, 339 S.C. 406, 529 S.E.2d 543, 546 (2000) (quoting /‘On, L.L.C. v. Town
of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716, 724 (2000). ~ Stanley has never
submitted'any evidence to attempt to quantify his moving and storage expenses and he
has never asked the Court to make any adjustment in the division to factor in his moving

and storage expenses. Accordingly, he has not preserved his argument for review in this

Court.
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B. The expenses Stanley will incur in removing and storing his personal
property elsewhere does not constitute a cognizable injury or render
the partition award unfair.

If the Court reaches the merits of Stanley’s unfairness issue, it is important for the

Court to note that the partition does not deal only with the 32 acres and the personal
property in those buildings. There is also a note and mortgage and two other parcels of
real estaté, and the fairness of the partition must consider all the properties. Stanley |
contends that “it is not fair to divide the 32 acre tract, the buildings on it, and the personal
property in the buildings by giving the land and buildings to the Jos;ey Family Trust and
awarding Stanley a sizeable amount of the personal property.” [Appellant’s Brief, p. 16.]
HoWever, Stanley is getting more than just a share of the personal property in the
buildings. He was awarded the note and mortgage as well as the Fertilizer Plant and
‘Britton Farm, and he admits that the division of all the property is “in roughly the |
appropriate proportions.”

The Respohdents further noté that Stanley has not cited any legal authority for his
‘argument that his moving and storage expenses should be a factor in the fairness
analysis. In Campbell v. Jordan, the Court discussed the factors that go into the
consideration of whether a partition is fair and equitable to all parties of the action. The
Court noted that the length of ownership and sentimental attachment to property may be
considered, but the determining factor is the pecuniary interests of all of the parties. 382
S.C. 445, 675 S.E.2d 801, 804 (Ct. App. 2009) (citing Zimmerman v. Marsh, 365 S.C.
383, 618 S.E.2d 898, 901 (2005)). In considering the pecuniary interests of the parties in
that case, the Court focused on the value of the properties and found that the there was no

evidence of any current property values is in the record, and the appellants had not
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challenged the special referee’s valuation of the property or his division of the ownership
~ interests to each party. Id. at 95 (citing Wilson v. McGuire, 320 S.C. 137, 463 S.E.2d 614,
616n.2 (Ctl.App. 1995) (stating that the allocation of a preselected tract to one heir is not
prejudicial to other heirs unless evidence is presented to demonstrate that the preselected |
tract is more valuable than the other tracts)). In comparison, Stanley, likewise, has not
challenged the property values or the division of the ownership interests.

In contrast to the cited authorities above which focus on the pecuniary interests in
terms of the valuation of the jointly owned property, Stanley has not cited any cases in
which ancillary costs, such as moving or storage expenses, are an appropriate
consideration in determining whether the partition in kind is fair. Stanley has also
ignored the countervailing consideration that if he is awarded the 32 acres with the nine
buildings, then these Respondents will be put to the burden of having to move and store
their own antique cars and personal property.'’

To the extent that sentimental attachment to property may be a consideration,
Stanley’s argument that he deserves thé 32 acres beéause he is the sole surviving son is
not supported by the law or equity. In the first place, Wofford was survived by two sons
- Stanley.and Cecil — and they each received half which arguably fulfilled any rational
argument based on family heritage. Stanley has no basis for his argument that he is more

deserving of the 32 acres than Cecil’s Heirs who are fully entitled to their father’s share

' In addition, to the extent that Stanley has argued to this Court in his Petition for a Writ
of Supersedeas, that he cannot afford to move his property or acquire storage, Stanley
would have to ask this Court to ignore the evidence in the trial record that he is by no
means a poor man. Stanley owns the property his father gave him back in 1994 to make
his home, and he received over 1200+/- acres of farmland, timberland, and bottomland in
the dissolution of the Stoney Run Farms family partnership, and he is getting the note
and mortgage, Britton Farm, and the Fertilizer Plant in this partition action. His claims
that he cannot afford to move or store the property ring bogus. '
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of the jointly-owned property. In addition, as to Stanley’s 'sentifnental attachment .
because he grew up there, the record shows that Stanley sold his share in this childhood

- home to Rainey. The record shows that Stanley has received over a thousand acres of
Josey family land, as a result of the dissolution of the family partnership and the partition
‘award, and the fact that Cecil died first, does not give him any greater right toi the 32
acres than Cecil’s Heirs.

Finally, the animosity between the parties and Stanley’s harassment of the
Respondents both on the 32 acres and their neighboring property may not‘be a factor in
valuing the property or in dividing the property in the appropriate shares. However,
those considerations of enmity, amply shown in this record, are proper equitable»
considerations for deciding that partition in kind is necessary and in distributing the
various properties to the parties. Given the evidence of physical altercations, three
criminal charges, and eight incident reports filed by the Sheriff’s Department, the Special
Referee .wisely realized that it is best for al% the parties that the 32 acres be awarded to

Cecil’s Heirs.

CONCLUSION f

'Based on the foregoing, the Respondents submit that the record will show that
Appellant Stanley Josey did not properly preserve the issues he is raising on appeal. As
to the merits of the issues, the Respondents maintain that the evidence in the record and
the applicable law fully support the Special Referee’s award of partition in kind as fair

and impartial and without any cognizable injury to any of the parties.
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First, there is no legal basis to grant Defendant Stanley Josey alone the right of

first refusal based on the fact that the Trust Defendants cooperated with Rainey Josey.

Second, the expenses Stanley will incur in removing and storing his share of the personal |

prOperty elsewhere do not constitute a cognizable injury or render the partition award

unfair under §15-61-50.

Accordingly, the Respondents/Defendants Josey Family Trust, Spenser Josey,

Elizabeth Ann Geddings, and Courtney Gamble respectfully request that the Court affirm

the partition award.
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