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. STATEMEN"I'OF ISSUE ON'APPEAL '
Did the trial court err in finding€ that SEG/BI-LO was entitled to a direct verdict on
-Styles’s claim for malicious prosecution because SEG/BI-LO Had not instituted a
| proceeding  when, in fact, SEG/BI-LO called the police, urged prosecution,
provided e “packet”} of selected inforrhation to the police, and protested the judge’s
decision to not issue a Warrant? |
Iv. STATEMENT OF CASE

Sfyles commenced this action on June 8, 2018. (R. pp. 13-19). Initially,
this actien named the corporate defendants (Appellants or “SEG/BI-LO")! as weII
as three}individuals (Michael Craig Brickman, Ken Miller, and Ronnie Dunc.an).l
(Id.) | |

Styles"CompIaint set forth five causes of action: (1) Abuse of process; (2)
, fnalicious prosecution; (3) false imprisenrﬁent; (4) interference with contract (solely
against then Defendant Brickman).; and (5) fraud. (/d.)

On Decehber 3, 2019, ,Plaintiff} voluntarily dismissed the individual
- eefendants (Brickman, Miller, and Duncen) as well as Count IV (Inteﬁerence with
Contract). (R. p. 30). That left the claims fOr_abuse of process, malicious
prosecution, false imprisonment, and freljd as to SEG/BI-LO.‘

"The case proceeded to trial, wh:ich commenced on March 9, 2020.7 At trial,
Styles voluntarily dismissed Count | (abuse of procees). (R. p. 670,'Iines 18-22).

- Judge Sprouse granted SEG/BI-LO’s renewed Motion for Directed Verdict as to

" Because this is a cross appeal and for purposes of simplicity,
Appellants will be referred to herein as the “SEG/BI-LO.”
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Count li (malicious prdsecution), which is the bésis for this cross appeal. (R; p.
678, lines 3-16). Counts 3 (false imprisonment) and 4 (fraud) were submitted to
the jury, which returned verdicts totaling $110,000 for Plaintiff on Count lil and a
verdict for SEG/BI-LO on Count IV.

Styles filed a timely post trial Motion regarding the grant of the Motion for
Directed Verdict on March 23, 2020. (R. pp. 96-102). Judge Sprouse denied_the
Motion on April 23, (R. pp. 6-12). SEG/BI-LO timely served a Notice of Appeal
oh May 13, 2020, which was then filed on May 22, 2020. (R.. pp. 150-59). Stylés
served her thice of Cross Appeai on May 19, 2'620, which was filed oﬁ May 22, -
2020. (R. p. 169). |

V. REQUEST TO PROCEED AS CONDITIONAL CROSS APPEAL

SEG/BI-LO initiate-d the appeais in this matter related té fhe. false
imprisonment verdict. Although this cross appeal involves a différent claim, Styles
is willing to accept the jury's result, and she did .n‘ot intend to initiate an appeél in
this matter if SEG/BI-LO would accept the outcome of the trial.

Accordingly, Styles requests that this Court accept Styles’s appeal as a
conditional cross appeal. Should this Court neither grant a new trial nor'find that
judgment for SEG/BI-LO is proper as to fhe false imprisonmeht claim, then Styles
s'tipul»ates that she is willing to withdraw this appeal. R

If, on the other hand, this Court is not willing to accept this stipulation and
request to appealk the directed verdict conditionally, then Styles respectfully'

requests that it be resolved on its own merits.



VI. FACTS?

A. Background
Southeastern Grocersk, LLC (“SEG”) and its subsidiary, BI-LO, LLC

(co‘llectively. “‘SEGI/BI-LO”), operate BI-LO Store 5566 in Pendleton. (R. p. 492,

lines 10-12 (Ellison)).3 Lisa Styles is a lifelong resident of Anderson County. (R.

p. 273, lines 1-5 (Styles)). Styles joined BI-LO after .high school and, after leaving

and re-joining the bompany, she rose through the ranks at BI-LO, from a $7.50 per
hour part-time cashier to a $49,500 customer service manager whom SEG.
identified as having potential for even higher advancement. (R. p. 274, line 8 — p.

275, line; r. p. 276, line 14 — p. 278, line 13 (Styles); r. p. 600, lines 22-24; r. p. 498,

-line 20 —p. 499 Iihe 3 (Ellison); see élso r. p. 522, lines 14-16 (Brickman)).

B. | Styles and others complaln about new store manager, Mlchael
Brickman ‘

Styles and other employees began to cdmplain in 2017 about the conduct
of their new store managér, Michael Brickman. (R. p. 278, line 14'— p. 282, line
8;r. p 358, line 22 — p. 359, line 12 (Styles); r.pp. 818-19). Styles first compiained

to then district manager, Réndy Ellison, on behalf of herself and others. (R. p. 359,

2 As discussed in the Argument section, the facts directly bearing on
the limited issue as to what is a “proceeding” or “process” for purposes of the tort
of malicious prosecution are quite limited. Additional facts are provided here for
context, which is necessary to understand Styles’s belief that she needed to
pursue the course she pursued given the threats made by SEG/BI LO and the
statements made by law enforcement. - :

3 The BI-LO managers are employed by SEG. (R. p. 490, lines 19-22
(Ellison); r. p. 507, lines 3-4 (Duncan)). The human resource function is handled
by SEG corporate in Jacksonville, Florida. (R. p. 499, line 12 — p. 501, line 6
(Furnas); r. p. 539, lines 8-9 (Miller)).



line 22 — p. 361, line 16; r. p. 362, line 1 — p. 363, line 18 (Styles); r. p. 489, lines
1-6; 1. p. 492, lines 7-25; r.p. 492, line 5 — p. 493, line 6; r. p. 494, lines 13 -19; .
p. 595, Iir\es 6-11; r. p. 596, line 21— p. 597, line 9 (Ellison)). Within a week of one
of Styles's complaints, Ellison met with employees at the store. (R. p. 495, lines
17-22;‘ r. p. 496, lines 16-24 (EIIiAson))}. Ellison put written documentation in
Brickman's file,-which SEG/BI-LO referred toasa “write up,” but that no defendant
ever produced. (R. p. 504, line 18 —p. l5’06, line 6 (Furnas); r. pp. 879-82; r. p. 5656,
line 23 — p. 557, line 3 (Brickman):* r. p. 600, line 5 (Ellison testifying that he gave
Brrckman a copy)). |
‘ Tommy Brown succeeded Ellison in early 2018. (R. p. 364, lines 7-12
(Styles); r. p. 666, lines 11-16 (Brown)). Sty>les complained to Brown during his
first visit. (R. p. 365, line 15 — p. 366, line 2 (Styles)). Brown told Styles to gather -
statements from herself and the other ernployees. (R. p. 366, lines 5;7). After
Styles did so, SEG’s associate relations representative from Jacksonville, Allison
Furnas, called Styles and they spoke briefly. (R. p. 368, lines 2-6; r. p. 394, lines
16-25; r. p. 467; line 25 — p. 468, line 11 (Styles)). Furnas requested that Styles |
send her the written statements, which Styles emailed to Furnas on April 20. (R.
p. 366, line 11 - p. 367, line 12; r. p. 368, lines 12-21; r. p. 369, lines 2-18 (Styles);
r. pp. 818-19). |
The first sign of trouble came when neither Furnas nor anyone else frorh

. corporate ever followed up with Styles (or the other employees). (R. p. 395, lines

4 Brickman told corporate that Ellison “tore him up,” and that “he was
so nervous and made that he really wasn't listening.” (R. p. 881).
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4-7 (Styles)). Nor did anyone come to Pendleton_ to investigate the concerns. (R.
p. 395, lines 8:10 (Styles)).5 On May 9; Plaintiff finally reached out to Furnas, who
indicated that, without interviewing anyone who had concerns, she had concluded
her investigation. (R. p. 395, line 11 - p. 397, line 13 (Styles); r.- p. 821). Sti;I,
'nobody from SEG/BI-LO checked to see if anything cha.nged or improved‘ or to
.assure the employees that there would be no retaliation. (R. p. 397, line 19 — p
398, line 2;r. p. 398 line 25 —p. 399, line 11 (Styles)). The ruse of an |nvest|gat|on
served no apparent purpose other than to tlp off and further enrage Brickman, who
: khew his job was in jeopérdy from the prior writeup that Ellison '.put in his file.
Ellison and Brown rhade clear to Styles that Brickman knew of her
- complaints. (R. p. 436, lines 19-24 (Styles)). Bri’ckrhan’s early ‘kn‘dwledge of the
complaints also is evident from the fact.‘ that, when Brown succeeded Ellison, .

Brickman gloated that “In]Jow | can talk to y'all any way that | want.” (R. p. 365,

- lines 11-14 (Styles)).®

5 Brown testified that he learned of the investigation from Brickman.

(R. p 665, line 21 — p. 666, line 10 ((Brown)). In any event, SEG/BI-LO assured

Brickman that nothing would come of the employee complaints. (R. p. 550, line 25
—p. 552, line 4 (Brickman)).

6 Even at trial, Brickman continued to deny that he was aware of any
complaints from Styles prior to Furnas calling him (in April). (R. p. 523, line 19 —
p. 524, line 11 (Brickman)). Contrary to Ellison’s testimony and documentation,
Brickman flatly denied that Ellison never conveyed concerns of Styles or other .
employees. (R. p. 547, line 24 — p. 548, line 2 (Brickman)). Brickman attempted
to persuade the jury that the 2017 writeup that made him so “nervous” and * ‘mad”
had to do with “chang[ing] something in the lobby” that “wasn’t like the way [Ellison]
wanted it.” (R. p. 545, line 2 — p. 547, line 23 (Brickman)). Brickman ducked and
dodged questions about Ellison’s later visit to the store and post-visit counseling
regarding employee issues, stating that he could not recall the conversation but
maybe it had to do with him “look[ing] harsh or critical or mean or something. |
don’t know.” (R. p. 548, lines 7- 24 (Brickman)). Incredibly, Brickman also swore

5



C. SEG/BI-LO sets up Styles with “evidence” of theft that were known
donations.

After Styles had complained to Ellison and Brown, Styles and others
observed Brickman holed up in his office watchihg store sécurity video for hours
~ at a time. (R. p. 369, Ii.ne 22 — p. 372, line 20 (Styles); r. p. 820).7 Styles did not
learn until later what Brickman was up to.’ Brickman had been isolating snippets
of videos of ‘Styleé taking items, which he reported to the asset protecﬁon
department. (R. pp. 966-75; r.p. 532, line 18_% p. 535, line 13 (Brickman)). |

Brickman knew he could readily find video of Styles taking items because

he had earlier approved donations of store items to AIM (formerly Anderson :

Interfaith Ministries), and he was aware of Styles’s actions in gathering and taking -

‘ the items. Styles discussed the items belng donated with Brickman, and Styles ‘
provided Brickman handwntten lists of all donated items, as she had in the past
' when the store donated items. (R. p. 372, line 21 —p. 376, hne 3;r.p. 376, line 19
—p. 377, line 8; 1. p. 378; lines10-22; r. p. 393,. line 16 — p. 394, line 15; r. p. 462,~

line 17 — p. 463, line 14 (Styles)). SEG/BI-LO dropped the pretense that there

that Ellison told him that all the employees liked him. (R. p. 549, lines 6-23
(Brickman)).

7 Brickman claimed that he just happened to come across April video
of the front end/floral area of the store and of Styles putting items in her car while
looking at video of a March “deep clean” of the store and watching video of the
cleaning of the men’s bathroom. (R. p. 524, line 12 —p. 530, line 20 (Brickman)).
- Brickman claimed this caused “all kinds of concern” (r. p. 530, line 18 (Brickman)),
which he, of course, never discussed with Styles. On cross examination, Brickman
could not explain how looking at videos of the bathroom led him to focus on
cameras at the front of the store when there are no bathrooms in that area. (R. p. -
542, line 24 — p. 543, line 14 (Brickman)). Nor could he explain why he was looking
at April 10 video of Styles when the “deep clean” occurred almost a month earlier.
- (R. p. 544, lines 13-19 (Brickman)). ‘



were no such donations after AIM’'s Marla Cobb provided pictures and testified
about BI-LO’s past and pertinent donations and about Styles delivering donated
BI-LO items to AIM. (R. p. 256, line 25 - p 272, line 13 (Cobb); r. pp. 803-14).

| The first AIM donation, for example, consisted of Easter baskets and basket -
contents (candy, grass, eggs, etc.), which Styles selected using a list provided by
Cobb that identified ages of the children, as Well as any issués like food aIIergies.
(R. p. 377, line 15 — p. 378, line 18 (Stylés); r. pp. 803-07). Styles gathered the
items during the day when she had time and stored them in the floral department,
which is at fhe front of the store. (R. p. 380, line 11 —p. 383, line 11 (Styles)). The
floral area/front eﬁd has the most employees and management preseﬁf, as Well as
secﬁrity cameras, something about which Styleé was well aware. (R.p. _383, line
}12}— p. 385, line 1; r. p. 385, lines 9-13 (Styles); r p. 624, lines 1-3-(Duncan)). In
the very videos relied upon by SEG/BI-LO, SferS'is gathering the items and
moving them around in plain sightand in broéd daylight in front of other employees
to the point that even SEG/BI-LO’s witness adrﬁitted that shé did not conceal
anything. (R. p. 624, line 5 — p. 625, line 25; r. p. 1651, line 16 — p. 1652, line 25
[Appx] (Duncan)). In the evening, Styles carried the items oﬁt to .her car through
the front doors direcﬂy undér the cameras,. and even left on one occasion with the
store’s bookkeeper. (R. p. 385, line 16 — p. 389, line 5; r. p. 389, lines 13-17
(Styles); r. p. 886; . p. 626,‘lih'es 4-9 (Duncan)). Styles took the Easter items home
- so that she and her daughters could assemble the baskefs for the children based
on Cobb’s list, and Styles then deliyered thé assefnbled baskets to Cobb, which

were put to the intended use. (R. p. 379, line 20 — p. 380, line 10; r. p. 389, line 6



—p. 391, line 11; r. p. 465}Iines 1-3 (Styles); r. p. 263, line 1 — p. 264, line 20; r. p.

16486, lines 6-16 [Abpx.] (Cobb); r. pp. 808-11).8.

Knowing that he had approved .these donations, Brickman nonethelessv
handed off the video excerpts to district risk loss manager, Ronnie Duncan. (R. p.
601, lines 7-24: r. pp. 966-70).

D. SEG/BI-LO detains and coerces Styles to sign a confession and to pay
money with the false inducement that it would prevent prosecution
when, in fact, SEG/BI-LO used her acts to pursue prosecution.
Nobody from SEG/BI-LO ever let on to Styles that there was any allegation

against her. (R. p 399, line 24 - p. 400, line 3; r; p. 402, lines 21-24 (Styles)).

Duncan had the districts human r"es‘ourée business partner, Ken Miller,

ac_company him to the store on May 23“’. (R. p. 601, lines 22-25 (Duncan)). Miller

purportedly was to serve as the corporation’s “witness” for the méeting with Styles. |

(R. p. 576, lines 4-10; r. p. 580 lines 19-21 (Miller)).®

Miller and Duncan d|d not attend the meeting obI|V|ous of the context.

Despite their denials, Miller and Duncan were aware of Styles’s complaintsAabout

8 The second donation Brickman approved consisted of personal care
~ products that Cobb had requested. (R. p. 266, line 1 — p. 267, line 4 (Cobb)).
~ Styles again listed these out for Brickman and delivered them directly to AIM, which

"AIM also acknowledged. (R. p. 391, line 15 —p. 392, line 21; p. 393, lines 8-11; r.
p. 464, lines 21-25 (Styles); r. p. 267, line 12 — p. 268, line 4; r. p. 269, line 2 — p.
271, line 11 (Cobb); r. pp. 812-14). Styles was clear that she did not take any
items from either donation for her own use. (R..p. 391, lines 12-14; r. p. 391, lines
12:15 (Styles)).

9 Duncan had visited stores hundreds of times for investigations and,
while Miller was the only HR person in his district, Duncan never had Miller
accompany him on any |nvest|gat|on until the meeting with Styles. (R. p. 636, lines
14-24 (Duncan)).



Brickman, and 'both Miller's'® and Brown’s'' denials to the contrary simbly' fell
apart. _

SEG/BI-LO’s bad faith also was evident from the fact that, in addition to |
Duncan’s discussion about Brown getting a new manager, supra n. 11, Miller
procured approval to terminate Styles even before the May 23 meeting when he
made his supewisof aware of the circumstances, that he was “going to hear what
the rea‘soning was,” and that “if there was theft involved, what the deCiSion would
be.” (R. p. 590, lines 11-20 (MiIIe_r)).

Duncan and Miller called Styles into fhe small manager’s office, wHich is
| visible from the store through a door window. (R. p. 399, line 13 — p. 402, line 3
(Styles)). Styles was aldné in the cIo_sed roofn with Duncan and Miller. (R. p. 402,

_Iinés 4-6; r. p. 402, line 25 — p. 403, line 4 (Styles)). Duncan told Styles that they

A 10 Miller denied that either Ellison or Brown had told him of Styles

complaints. (R. p. 572, line 23 — p. §75, line 7 (Miller)). Ellison told Miller about
both the 2017 complaint and about Styles’ second complaint in February 2028
because it was Miller’s responsibility to address. (R. p. 595, lines 13-14; p. 494,
line 24 — p. 495, line 11; 1. p. 496, lines 10-15; see also r. p. 597, lines 16-18; r. p.
599, lines 8-17 (Ellison)). Ellison also repeatedly testified that he spoke to Miller
after speaking to the other employees. (R. p. 497, lines 3-23; r. p. 597, lines 10-
11; r. p. 597, line 19 — p. 598, line 24 (Ellison)). Brown also discussed Styles’
complalnts with Miller on the same day that she made them (i.e., the very first day
he visited the store). (R. p. 666, line 25 — p. 667, line 10 (Brown)),. Ellison testified
plainly that dealing with these matters was “[Miller's] responsibility,” but Miller
argued that, as the HR “people person,” his job did not involve handing complalnts_
in his own District. (R. p. 576, lines 1-3 (Miller)).

- 1 ‘Duncan- cIalmed that he had spoken to Brown prior to meeting with
Styles on May 23". (R. p. 634, lines 3-5 (Duncan)). Duncan tried, however, to
claim under oath that he had no knowledge whether Brown knew about Styles’
complaints. (R. p. 634, lines 6-8 (Duncan)). Duncan was impeached with his prior
testimony in which he clearly stated that Brown “was aware of it.” (R. p. 634, line
9 — p. 635, line 17 (Duncan)). In fact, Brown told Duncan prior to the meeting to
let him know if Duncan spoke to Styles so Brown could get another manager. (R.
p. 635, lines 18-23 (Duncan)) _



were 'investigating her. ta'king product. (R. p. 402, lines 16-20 (Styles)). From the
start, Styles t}ried to explain the situation with the product and the AIM dénaﬁdns,
including that Brickman had approved the donations and that she had provided
written lists to Brickman. (R.‘ p. 403, lines 5-20 (Styles)).‘ Duncan and Miller. were
hearing none of it. Without even speaking to Brickman (who was in the store),
leaving the room, or commun‘icating with anyone electronically, Duncan sunﬁmarily
respondéd that it would be Styles’é word against Brickman’s, indicating that
Duncan knew all about the situation and that he was confident thaf Brickman would
. simply deny it. "(R. p. 403, line 21 — p. 406, line 1 (Styles)). Neither Duncan nor |
Miller ever inqui‘réd as to the assertions made by Styles. "2

Styles quickly realized that she had a problem. (R. p 447, line 24 - p. 448,
line 6 '(Styles.)). Styles told Duncan ahd Miller that she believed that the
confrontation.was a result of the complain.ts about Brickman that she had made to
SEG. (R. p. 406, lines 2-7 (Styles)).

To intensify the pressure on Styles, Duncan and Miller repeatedly rebuffed
her requests fo leave. (R. p. 406, Iiné 14 — p. 407, line 1; seer. p. 410, lines 1-6;

r. p. 446, lines 20-21; r. p. 456, lines 19-20 (Styles)).” Duncan and Miller also

2. Duncan did not even ask whether Styles had copies of the lists or
any other proof as to what she was saying. (R. p. 404, lines 4-6 (Styles)). Nor did
he interview other witnesses to assess Styles’s explanations. (R. p. 626, lines 21—
23; r. p. 628, lines 13-23 (Duncan)). Miller claimed that he did not ask Brickman
any questions about donations because (somehow) it would not be relevant and
because it was not his role. (R. p. 5682, lines 19-25; seer.p. 583, line 1 — p. 584,
line 4 (Miller)).

- Only after the confrontation with Officer Glenn and the payment of
the $450 could Styles leave. (R. p. 423, lines 2-12 (Styles)). In all, SEG/BI-LO
detained Styles for somewhere between one hour and one hour and fifteen
minutes. The detention began shortly after noon (approximately 12:15) when
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would not ellow Styles to be alone. (R. p. 409, lines 2-3 (Styles)). Styles asked
about taking a break, but Duncan and Miller only allowed her to walk around with
Miller staying with her. (R. p. 407, line 9 — p. 409, line 14; r. p. 474, line 9 —p. 475,
line 13 (Styles); r. pp. 887-88).4
To facilitate prosecution, Duncan demanded a written confession as a
- condition of allowing Styles to leave. (R. p. 4086, line 14 — p. 407, line 1 (Styles)).
‘Styles made clear that she did not want to write a statement. (R. p. 409, lines 17-
25 (Styles)). 'Dvu‘ncan told Styles she either had to write one, or she was not going
~ to be allowed to leave. (R. p. 410, lines 1-6 (Styles)). 'Stylesdescribed the
predictable effects that Duncan and Miller's actions had:
~ Inthat room, | had two men from corporate of authority telling me what
- | can and cannot do, what | can and cannot say. When [ tell them my
side of the story, they're telling me no. They’re not even investigating
‘what I'm trying to get help with and tell them my side. | — | was just
bullied in that room. | mean, there’s no other way to describe it. And
| hate to even use that word, but that's what happenedﬂ.
(R. p. 460,'Iine 19 - p. 461, line 2 (Styles)). ‘
SEG/BI-LO’s determination to frame Styles was illustrated by Miller’s

complete abdication of his own responsibilities. In describihg his role that day,

Styles arrived to work. (R. p. 399, line 13 — p. 400 line 12; r. p. 437, lines 4- 14
(Styles); r. p. 951; seer. p. 608 lines 10-12; r. p. 609, lines 4-8 (Duncan)). Styles
apparently signed the confession at or around 12:42. (R. p. 444, lines 11-17
- (Styles)). Miller escorted Styles on break at approximately 12:56 pm. (R. p. 437,
lines 20-22; r. p. 446, lines 10-17; r. p. 887). Miller escorted her back into the store
at 1:00. (R. p. 449, line 14 — p. 450, line 9 (Styles); r. pp. 822-23). Styles could
not leave until shortly after 1:30 after she paid the $450. (R. p. 454 line 8 — p. 455,
line 19; r. p. 458, lines 6- 14(Styles))

4 - Even though she was not required to attempt such a thing, Styles
could .not have made “a run for it’ because her keys and purse were locked in the
office. (R. p. 446, line 22 — p. 447, line 2 (Styles)).
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Miller testified fhat he was the “pedple person,” and that he was “just looking out
for people.” (R. p. 567, lines 16-20 (Miller)). When Miller was asked on cross,
however, why the “people person” whose role is to “look out for people” made no
inquiry into Styles’s side of the stofy, his feeble response was that it “wasn’t my
role.” (R. p. 579, Iin_eé 21-24 (Miller)). ‘

| Duncan and Miller's tactics worked. Styles finally relented and proVided
them with the written statement they demanded of her. " (R. p. 414, lines 4-22
(Styles); r. p. 824). The extent to which Styles was coerced and pressufed is
exemplified, in part, by the fact that Duncan required that she make statements
that are demonstrably untrue. At Duncan’s direction, for example, Stylesl wrote
“that “some” of the iterhs she took wére donafions, When, in fact, she had explained
that all such items were donated. (R. p 415, line 20 - p. 416, line 14 (Styles); r.
p. 824). Even the respon_ding officer testified that étyles maintained that all the
items were dohated. (R. p. 663, Iineé 4-9 (Glenn)). Dﬁncan also made Sfyles
write that what she did was wrong. (R. p. 416, lines 15-19; r. p. 442, line 22 - p.
443, line 2 (Styles)); Styles explained how SEG/BI-LO’s coercion and threats
simply broke her will énd led her to be willing to write “anything” to escape further

mistreatment.!®

: 15 Styles testified that “| would have wrote anything to get out of that
room.” (R. p. 417, lines 6-7; see r. p. 417, lines 18-21; r. p. 418, lines19-23
(Styles)): | : : :

Well, of course, my kids. Anderson is just such a small town.

EEEE"

How is my husband going to explain to my kids that their mama.is in
jail? They told me that if — that if | wrote the statement and | paid the
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Duncan and Miller also forced Styles to agree, in writing, to pay $45'0 with
the threat that such payment was necessary to keep her out of jail. (R. p. 416,
line 20 —p. 417, line 2 (Styles)). This terrified Styles, who has never been arrested,
charged with a crime, accused of stealing, or previously fired from a job. (R. p.
430, line 20 — p. 431, line 5 (Styles)).

To further facilitate the sham efforts that culminated in SEG/BI-LO’s
prosecution efforts, both MiIIer‘ and Duncan faisely documented the day's

_events.'®

- $450 that | wouldn’t go to jail. -1 would have done whateVer I néeded
to save my name, save my kids and my mom, my husband.

In that room, it was almost like fight or flight. Like an alarm
just kept going off. You got to get out of this room. You got to get
out of this room. So whatever | needed to do or agree to, yeah, it
'was wrong. Yeah, | lied, but | just wanted to get out of that room.
Customers are walking by seeing me in there. My staff is seeing me
in there. | just wanted to get out. ‘

(R. p. 418, lines 1-18; see alsor. p. 431, lines 6-20 (Styles)). Styles also explained
“how she was “caught off guard” with these accusations, and the fact that nobody

was listening to her side of the story rendered her “physically sick.” (R. p. 420,
- lines 14-25 (Styles)).

16 Miller wrote a memo to his supervisor. (R. p. 585, line 1- p. 586, line 7.
(Miller), r. p. 878). It not only fails to mention any charitable donations, but Miller
brazenly misrepresented that Styles said she had no reason for taking the items.
(R. p. 586, line 8 — p. 587, line 16 (Miller); r. p. 657, line 23 —p. 658, line 6 (Duncan);
r. p. 878). Duncan also authored a memorandum that same day to Brown. (R. p.
654, line 24 — p. 655, line 15 (Duncan); r. pp. 883-84). Duncan also documented
every assertion that would support prosecution but completely omitted any mention
of donations. (R. pp. 883-84; r. p. 656, line 3 — p. 657, line 7 (Duncan)). Duncan
also failed to document any discussion, or even mention, of the donations
Brickman approved. (R. p. 587, line 17 —p. 589, line 21 (Miller); r. p. 885).

13



E.  SEG/BI-LO’s inducement to sign the co.n‘feséion was a sham

Duncan did not, of course, have Styles “repay” the $450 to keep her out of ‘
jail.'” - Rather, he used it to try to put her in jail. After getting the statément with
false admissions, Duncan_ double crossed Styles and had Brickman call the police.
(R. p. 418, line 24 — p. 419, line 1 (Styles); r. p. 619, lines 11-14 (Duncan))

Notwithstanding_ SEG/BI-LO’s effort t6 mitigate Brickman's involvement in
the efforts to prosecute Styles,'® Bric.kma'n was, in fact, instrumental in makihg
SEG/_BI-LO’s prdsecutorial desires clear. When Officer Glenn of the Pendleton
Police responded, he first spoke to _Brickman. (R.‘ p. 663, lines 15-18 (Glenn); r. p.
980,; r. p. 472, line 10 — p. 473, line 20 (Styles)). Brickman told Officer Glenn up
frbnt that “corporate wanted to pres's' charges.;’ (R. p 664, lines 3-10 (Glenn)).. That
was the plan all along and Brickman knéw it -- ev‘en'tho‘ugh he was not in the room |
when Miller and Duncan interviewed Styles. |

SEG/BI-LO’s videos expdsed another lie that Brickman told the jury. On
direct, Brickman testified that he did not have a con_versafion with the police. (R.
p. 540, lines 3-5 (Brickman)). The videos, however, showed an eight—minuté
conversation between Glenn,v Briékman, and another officer, which Brickman tried
to say, “could be anything.” (R. p. 541, lines 3-22; . ‘p. 544, lines 8-12 (Brickman):

r. p. 889). Significantly, “anything” includes SEG/BI-LO’s false statements aimed

7 Styles did pay $450 of hef own personal funds before she left based
~on her prior written promise to do so. (R. p. 421, line 6 —r. p. 422, line 23 (Styles);
r. p. 826) :

18 Brickman claimed that Duncan was standlng there when the officers -
arrived, and Brickman just let him handle it. (R. p. 540, lines 9-16 (Brickman)).
The pictures and video tell a different tale. (See, e.g., r. p. 980).
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at Vprosecutirlxg Styles. Officer Glenn specifically ‘asked Brickman about the
~_donations, and‘_ Brickman denied there were any (just as Duncan had said
Brickman would before anyone supposedly had spoken to Brickman about the
donations). (R. p. 664, lines 14-19 (Glenn)).

And while SEG/BI-L.O would have preferred that the-jufy continue to believé
that Brickman was a paséive observer in the efforts to prosecute Styles, it was
Brickman who signed the police report seeking to have her prosecuted. (R. p. 554,
line 23 — p. 555, line §; r. p. 558, lines 13 — 23 (Brickman)).

Officer Glenn, whom Styles knew, came into the manager's office (making
three men in this small room), and he remarked »Ito an already distraught Styles,
“shame, shavme, shame. You've been a bad little girl.” (R. p 419, lines 2-19; r. p.
461, Iinés 24-25 (Styles); see also r. p. 662, Iihes 9-13 (Glenn admitting he said
“shame shame” to Styles)).! Glenn then read Styles her Miranda fighté. (R. p.
419, Iineé 20-21 (Styles)). At this point, Styles’ “anxiety was thro;Jgh the roof.” (R.
p. 451, lines 24-25; see 1. p. 452, lines 20-21 (“| was checked out of the whole
thing. | needed to go.”); r. p. 453, lines 6-7 (Styles)).

SEG/BI-LO gave Officer Glenn the writtén coﬁfession Duncan and Miller
had coerced from Styles. (R. p. 660, line 16 — p. 661, line 4 (Glenn)). SEG/BI-LO
‘also gave Glenn “a packet with video, all the information, all the tra'ns'actidn logs.

.. . . Everything that proved what took place.” (R. p. 508, line 23 — p. 509, line 1

: 19 While in the office, Styles had her back to the front door and does
not know with whom Glenn spoke before he entered the office and spoke to her.
(R. p. 472, lines 2-4).
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(Duncén)). Evérything, that |s except the information that Showed that Styles was
innocent. |

Glenn told Styles that there would be a warrant issued, that she could turn
herself in, that she would be arrested, and that she would have to go before a
judge. (R. p. 419, line 22 - p. 420, line 9 (Styles)).

F. SEG/BI-LO facilitated its wrongdoing by repeatedly violating its own
policy '

~Further evidence of the malintent of SEG/BI-LO comes from the myriad
violations of SEG/BI-LO’s own policy that was necessary to coerce the written
confession that was the centerpiece of SEG/BI-LO’s “open and shut” case. (R. p.
- 645, lines 6-8; r. p. 644, line 14 — 654, line 23; r. p. 658, lines 7-16 (Duncan)). The
voluntariness of providing statements, such as the one Styles produced is,
according to SEG, “critical.” (R. p. 860). The policy itself stresses that the process
of procuring subject stateménts requires “special care” and “[fJailure to comply with
established . . .policies and procedures can serious damage the credibility of an
investigation sometimes to the degree in which the integrity of the case is broUght
into question.” (/d.) Towards that end, the policy emphasizes:

Statements obtained from any individual must be aCcompIished free

from coercion, force, pressure, promise or any attempt to purposely

mislead a person to write such a statement. Statements written by

individuals must be made of their own free will and be entirely

voluntarily. There can be no exceptions to these basic rules.

(/d.) The policy includes a consent form, granting permission to interview. (R. p.

876). These also are to be entered into the APIN case management system. (R.
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P 833). Thereis no cdnsent form here bécause Duncan never even showed it to
Styles. (R. p. 639, line 21— p. 640, line 11 (Duncan)).° |

Likewise, while deemed to be “critically important,” there are no witness
statemen;ts of fhe May 23" Styles interview entered into the APIN system.2! That's
because SEG/BI-LO remarkably claims that, in violation of the policy,' nobody took
notes with Miller and Duncan blaming each other and each refuti'ng the other one’s
account. (R. p. 557, line 22 ~ p. 558, line 2 (Miller); r. p. 630, line 6; r. p. 645, lines
6-7 (Duncan)); see r. p. 630, line 6; r. p. 630, lines 16-20; r. p. 644, lines 11-12
(Duncan); r. p. 581, lines 8-13 (Miller)).

Duncan acknowledges that his story and Styles’s story about wha;[ o.'ccurred
on May 23’.d are irreconcilable. (R. p. 639, lines 10-12 (Duhcan)). Tha,t.was by
design. SEG/‘BI-LO' policy allows for Duncan to simply record the interView.. (R. ‘p. A
876 (“I further give perrhissioh to record this inteNiew using audio and video

equipment and to use ’and publish-this recording . . . for any purpose they deem

20 - Duncan’s attempt to excuse his noncompliance with the policy was
a key piece of testimony upon which the jury could judge his credibility. Duncan
maintained under oath that he was orally instructed to not follow the policy, but he
could not even identify who told him that. (R. p. 640, line 13; r. p. 641, line 19 —
p. 642, line 5 (Duncan)). _

21 Miller was the corporation’s “witness” for the meeting with Styles. (R.
p. 576, lines 4-10; r. p. 580, lines 19-21 (Miller); r. p. 643, lines 10-11 (Duncan)).
SEG/BI-LO’s policy repeatedly stresses the “critical” importance of the witness
taking notes, and even how he or she is positioned slightly behind the person
interviewed. (R. p. 851; see also r. p. 855; see r. p. 856 (“It is important that all
witnesses take detailed notes during the course of any interview. Those notes and
subsequent write-up documenting [sic] what occurred during the interview is [sic]
critical in order to document what was said and more importantly what occurred.”);
seer. p. 645, line 8 —p. 646, line 3 (Duncan)). The SEG/BI-LO policy requires that
all such notes be entered into APIN in their entirety. (R. p. 863; r. p. 746, lines 4-
19; r. p. 748, lines 10-17 (Duncan)). - —~ '
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necessary.”)). That wbuld have elirdinated any doubt as to what occurred.?? But
SEG/BI-LO knows this also would have hampered its prosecutorial efforts. This
was all simply an effort to build an “open-and-shut case” for prosecution.
Witness statements for the May 23 intervi_ew are not all that is missing
under SEG’s policy. The APIN system allows him to enter all documents end ,
details regardihg the communications surrounding an investigation. (R. p. 628,
line 24 — p. 629, line 19; r. p. 630, line 24 — p. 631, line 5; r. p. 629, lines 20-23
(Duncan)). Yet, Duncan neither documented his calis with Brickman, nor did he
include certain text messages in the APIN system. (R. p. 629, lines 23-25; r. p.
642, lines 18-24 (Duncan)).? It is not hard to- understand why SEG/BI-LO
intentionally omitted these req.uired items while seeking te have Styles prosecuted.
Further, Miller and Duncan (bo_th male) met alone with Styles in the 8 x 10
room. (R. p. 577, lines 8-10 (Miller)). Recognizing the inherent coercion. tAhat cé_n
exist in these situations, SEG/BI-LO’s policy also states, “In an effort to defend an
interviewer's actions, the interview should 'aIWays have a witness eresent of the
seme sex.” (R. p. 642, lines 12-20 (Duncan); r. p. 855). Of course, what should
“aIWays” happen did not happen here. Again, this is no accident. A female witness

to corroborate what really happehed in that room would have frustrated the efforts

2 Duncan argued, however, that they are not allowed to do that, but he
. could not point to where the pollcy has ever been changed. (R. p. 640, line 19 —
p. 641, I|ne8(Duncan))

2 At first, Duncan defended the decision to not mclude the actual
: mformatlon in APIN because he claimed he had entered the dates in the APIN.

That led to an admission that the dates of his communications that he documented
were wrong (and clearly manipulated to occur after Brickman had been cleared by
corporate). (R. p. 633, line 7 — p. 634, line 20 (Duncan)). None of this is a mistake..
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to whipsaw 'Style's into signing a confession to be used for the prdsecution SEG/BI-
LO sought.

G. Styles compelled to confront the complaint

After Styles made it home and was able to speak to her husband the night
of May 23rd, she decided she would confront the legal jeopardy Glenn described
to her. Even though she had beeh given a Miranda warning, and even though--
she had been told that she would be arrestéd, Stylles drove herself to the Pendleton
Police Department the next day and met with Chief Doyle Burdétte on her own
volition. (R. p. 422, line 2 —p. 425, line 4 (Styles);A . p. 481, lines 11-16 (Burdette)).
Styles told Chief Burdette what she _had told Duncén and Miller about the
donations, about the matters addreséed in her written étatemenf, and why she paid
© $450 to SEG/BI-LO. (R. p. 481, line 24 — p. 482, line 8; r. p. 426, Iinev10v - p. 427,’
line 4 (Styles)). | | |

Chief Bﬁrdette investigated precisely what SEG/BI-LO did not want to come
to light. "First, the day after Styles spoke to Burdette, he interviewed Brickman (in
person) about Styles’s claims, which neither Duncan nor Miller would do. (R. p.
482, line 13 — p. 483, line 6 (Burdette)). -Brickman appeared nervous, described
the encounter as an “interrogat[ion],” and told Chief Burdette falsely that he had no .
involvement in the investigation other than to provide video, and he flatly denied
approving any charitable donations. (R. p. 483 Ilnes 7-25 (Burdette); r. p. 522,

line 24 — p. 523, line 10; r. p. 5653, lines 16 17 (Brickman)).2

' 24 - Onceé again, however, Brickman claimed to lack recall on what'was
' dlscussed (R. p. 553 lines 10-15 (Brickman)).
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Chief Burdette did not allow this to become — as Duncan described it —a
“your word against his” spenario. Chief Burdette followed up with Styles and
allowed her to provide emails from Cobb/AIM, proving the donations. Duncan and
Miller would not allow Styles to explain. (R. p. 484, lines 4-18 (Burdétte); r.p. 427,
lines 5~25 (Styles); r. pp. 803, 826;30). Burdette did not request anything from

| Styles that she did not _provide. (R. p. 484, line 24 — p. 485, line 1 (Burdette)).

H. The criminal procedure had already begun, and it resulted in judicial
action

The procedure/practice for prosecution in Pendleton involves judicial action
at an early stagé. The process begins by someone making a complainf, which is
what SEG/BI-LO madé_ in this instance. (R. p. 478,vlines 2-12;r. p. 479, lines 6-9
~ (Burdette)). After speakihg to those involved, including_ the victim (which was BI-
LO) (r. p. 478, line 19 — 479, line 5 (Bufdette)), the police take the matter to éjudge,
who determines whether there is probable cause. (R. p. 479, 'Iine.s 20-23).
Accordingly, the determination of whether probable cause exists itself involves
judicial action}. (R. p. 479, line 24 — p. 480, line 3 ('Burdette)).

Chief Burdette took the information he obtained from all parties to the judge,
including Styles’s signed confession, and the judge made the defermination that
probable cause did not exist. (R. p. 485, line 14 — p. 486, line 21 (Burdette)).
Without Styies coming forward and providing the facts that SEG/BI-LO would not -
consider or prqvide tb the police, Burdeﬁe would only have had the confession ahd |
video/evidentiary “packet” frdm Duncan to présent to the judge for that

determination. (R. p. 486, lines 7-13 (Burdette)).
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. SEGIBI-LOVpersisted in seekingv prosecution

After learning of the disposition of the case, Duncan went to see the Chief,
asked why SEG/BI-LO was not allowed to present its case and why the police
“didn’t push for [Styles] to be charged.” (R. p. 508, line 6 — p. 509, line 4;r. p. 509,
_Iine,16 - p. 510, line 10; r. p. 511, lines 3-5; r. P 511, lines 18-20 (Duncan)).
Duncan undefstood that the matter had already gone before a judge, and the Chief
told him that, “Well, thé judge did it and it's up to the judge.”. (R. p. 509, line 7; r.
p. 512, lines 12-14 (Duncan)). Duncan continued to press and séek prosecution,
asking “Well, would it do me any good to speak with the judge and present the
evidence that we have?” (R.p. 509, lines 10-12 (Duncan)). Notwithstanding these
repeated efforts, Chiéf Burdette did not buckle to SEG/BI-LO’s pressure, as Styles
had been forced to do. o | | |

_ VII. STANDARD OF REVIEW

In terms of reviewing the evidence presented at trial, this Cburt;ecently

- summarized the standard for reviewing directed verdict grants as:follows:

When considering a motion for a directed verdict, the circuit .
- court must "view the evidence and the inferences that
. reasonably can be drawn therefrom in the light most favorable
to the party opposing the motion and [must] deny the motion
when either the evidence yields more than one inference or
its inference is in doubt." Estate of Carr ex rel. Bolton v. Circle
S Enters., Inc., 379 S.C. 31, 38, 664 S.E.2d 83, 86 (Ct. App.
12008). "When reviewing the [circuit] court's decision on a
motion for directed verdict, this court must employ the same
standard as the [circuit] court by viewing the evidence and all
reasonable inferences in the light most favorable to the
nonmoving party." McKaughan v. Upstate Lung & Critical
Care Specialists, P.C., 421 S.C. 185, 189, 805 S.E.2d 212,
214 (Ct. App. 2017) (quoting Burmnett v. Family Kingdom, Inc.,
387 S.C. 183, 188, 691 S.E.2d 170, 173 (Ct. App. 2010)) . . .
. "Essentially, this [c]ourt must resolve whether it would be
reasonably conceivable to have a verdict for a party opposing
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the motion under the facts as l\Iibe'raIIy construed in the

opposing party's favor." Pye v. Estate of Fox, 369 S.C. 555,

564, 633 S.E.2d 505, 509 (2006). "On review, an appellate

court will affirm the granting of a directed verdict in favor of the

defendant when there is no evidence on any one element of ' -

the alleged cause of action." Fletcher v. Med. Univ. of S.C.,

390 S.C. 458, 462, 702 S.E.2d 372, 374 (Ct. App. 2010).

"When considering directed verdict motions, neither the

[circuit] court nor the appellate court has authority to decide

credibility issues or to resolve conflicts in the testimony or

evidence." Estate of Carr, 379 S.C. at 39, 664 S.E.2d at 86.
Turner v. Med. Univ. of S.C., 430 S.C. 569, 582, 846 S.E.2d 1, 7 (Ct. App. 2020).

As to questions of law, however, this court's standard of review is de novo.
Fesmire v. Digh, 385 S.C. 296, 302, 683 S.E.2d 803, 807 (Ct. App. 2009) (citing
Fields v. J. Haynes Waters Builders, Inc., 376 S.C. 545, 564, 658 S.E.2d 80, 90

(2008)).
Vill. ARGUMENT

This appeal presents the focused issue of what constitufes the legal
threshold of “proceedings” or “process” for purposes of the first element of the
malicious prosecution claim in the context of municipal/magistrate level actions in
South‘CaroIina. Law v. S.C. Dep't of Corr., 368 S.C. 424, 435, 629 S.E.2d 642,
648 (2006) (reciting the elements as: “(1) the institution or continuation of original
judicial proceedings; (2) by or at the instance of the defendant; (3) termination of
such proceedings in plaintiff's favor; (4) malice in instituting such proceedings; (5)
lack of probable cause; and (6) resulting injury or damage.”)

In granting SEG/BI-LO’s renewed Motion, Judge Sprousé stated:

| am going to grant a directed verdict on the issue of malicious

prosecution that no proceeding was commenced. | understand Mr.

“Murphy’s argument; however. . . part of that is that the prosecution
cannot be reinstated. And it's almost like a double jeopardy -
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argument in this — in this case. It's just assembly of work. There's
not an.issue. There’s no statute of limitations on this type of action.
And a judge did not issue a warrant, but there was no case number,
no dismissal. So | understand . . . your argument, Mr. Murphy, and
“you're noted for the Record. g
(R. p. 678, lines 3-14). In denying Styles’ post-trial Motion, Judge Sprouse stated:
_“The Court finds that there was not sufficient evidence presénted to support a
cause of action for malicious prosecution.” (R: p. 7).

A. The trial court erred as a matter of law in determiriing that the
Malicious Prosecution claim failed because there was no “procedure.”

The trial vcourt set the legal bar too high in terms of what actions constitute
the “i‘n'stitutipn of” Ia proceeding for the tort of malicious prosecution. A malicious
prdsecution claim. merely requires “employment of legal process” or “judicial'
process.” . Huggins v. Winn-Dixie Greenville, Inc., 249 S.C. 206, 210, 153 S.E.2d
- 693, 695 (1967) (citing Am. _Jur)-'.

The decision to call the police is‘ all that wés necessary to .establish this
claim..' ‘It has been held that the requirement for institu‘t-ing and maintaining a
prosecution is satisfied where a store manager calls police for the purpose of
afresting a customer . . . .” F. Patrick Hubbard & Rdbert L. Felix, The South
Carolina Law of Torts 496 (4" ed. 2011). In support of their treatise, Professors
Hubbard and Felix cite Elletson v Dixie Home Stores, 231 S.C. 565, 99 S.E.2d
384 (1957).

In Elletson, a store detained a custor_ner'after he walked oﬁt with a can of
coffee in his coat that he did not pay for. The store merely detained the customer
and called the police. The store appealed a jury verdict for the plaintiff/customer,

arguing that it had not instituted any process against the plaintiff by merely
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detaining' him for arrest. The South Carolina Supreme Court rejected this attempt
to narrow the tort, and it made clear that all that is required is that a defendant take
steps that start or facilitate the process:

There is no merit.in appellant's contention that it did not
institute and maintain the prosecution of plaintiff. Appellant's
manager confined respondent to his stockroom until the police
officers arrived in response to his call for the purpose of arresting
respondent, whereupon he pointed respondent out and stated he
wanted him "carried in"; that it was his intention to treat.respondent
the same as a "professional shoplifter." He restrained respondent,
procured, instigated and set the proceedings in motion. The unlawful
arrest of respondent was the proximate result of its manager's

- instigation and conduct and it is liable therefor even though he did
not make or sign the affidavit or warrant, Wingate v. Postal Tel. &
Cable Co., 204 S.C. 520, 30 S.E.2d 307; see also, 54 C. J. S,
Malicious Prosecution, §§ 13-14, p. 966.” ' '

Id. at 575, 99 S.E.2d at 389.

In_the civil context, the Court of Appeals has >fnore recently emphasized that
the term “process” shduld not be givén a restrictive interpretation. the Food Lion
Court made clear that “process” should not be given a narrbw interpretation and
inbludes any action incident to the use of legal proceedings:

[W]e agree with Food Lion that the trial court erroneously
circumscribed its meaning by giving it the technical construction
found in Royal Exchange Assurance of London v. Bennettsville &
C.R. Co., 95 S.C. 375, 79 S.E. 104 (1913). In our view, "process," as
it pertains to the abuse of process tort, embraces the full range of
activities and procedures attendant to litigation. See Hart v.
O'Malley, 436 Pa. Super. 151, 647 A.2d 542, 551 (Pa. Super. Ct.
1994) ("The word 'process' as used in the tort of abuse of
process has been interpreted broadly and encompasses the
entire range of procedures incident to the litigation process.")
(citation omitted); Nienstedt v. Wetzel, 133 Ariz. 348, 651 P.2d 876,
880 (Ariz. 1982) ("'Process' as used in the tort . . . is not restricted

~ to the [traditionally] narrow sense of that term."); 72 C.J.S. § 106
at 694 ("For purposes of the tort, the word 'process' may encompass
a range of court procedures incident to the litigation."); Harper,
supra, § 4.9 at 4:104, n.52 ("That a tort action, loosely called 'abuse-
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of process,’ requires the use of the word process as that word is
- technically defined in other contexts is no more self-evident than that

a tort action loosely called 'false imprisonment' should require a

'prison."). ’

Food Lion, Inc. v. United Food & Commercial Workers Intl Unioh,;351 S.C.65,70,
567 S.E.2dl251, 253 (Ct. App. 2002) (emphases added).

Even cases in which the claim has been dismissed reject the notiqn that
efforts to prosecuts must result in an arrest, even though they arise under a
different criminal procedure. In C)emmons v. Nicholson, 180 S.C. 54, 185 S.E. 34
(1936), for example, the relative of a decedent swore out warrant, cla'iming that the
plaintiff killed a man and set fire to his home. There were resulting false reports
that the plaintiff was arrested and taken to the penitentiary. Upon demand by the
plaintiff, thé magistrate held a preliminary hearing even though there was no arrest.
The plaintiff testified and there was.no evidence, so the case was dismissed. The
plaintiff sued, and the defendant successfully Had his civil action dismissed on
grounds that there was no valid preliminary hearing without an arrest. On appeal

' s
the South‘ Carolina Supreme Court reversed the dismissal. VThe Clemmons Coun o
noted that, “Under the former decisions of this Court, in order to maintain an action
for malicious prosecution, it is indispensable that there be an arrest. This was
- decided in the case of Mathew O'Driscoll v. Hugh M’Burney, 11 S.C.L. 54, 2 Nott
&McC.54 ... Clemmons,. 180 S.C. at 57,185 SE. at 35 (emphasis added).
The Clerhmons Court noted thét other “old” cases also confused the issue.

The Court remarked that older cases stand for the proposition that there just needs

to be some proceeding that puts the person in the position of acting to clear their
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name. /d. at 58, 185 S.E'. at 36. The Clemmons Court then squarely_determined
that an arrest was not required once the process was set in motion:
 ‘[UInder these circumstances, the appellant had the right to
have his guilt or innocence established by the Court accusing him,
and as speedily as possible, and when he voluntarily appeared and
submitted himself to the jurisdiction of the Court, and the Court acted
thereupon, it cannot be said that there was not at least a constructive
‘arrest. '
Id. at 59, 185 S.E. at 36.
Likewise, in Barber v. Whirlpool Corp., 34 F.3d 1268 (4th Cir. 1994), the
employer defendant accused the employee plaintiff of stealing painting equipment.-

The company gave two statements to poIicé, which obtained warrants. The

company’s HR manager informed the plaintiff of the warrants, and the plaintiff . '

argued he had not stolen anything. The plaintiff then called a Iawyer,.'who
contacted the Sheriff's office. Thé Sherriff's office inforfned- the plaintiff that he
| coQId turn himself in of be arrested. The plaintiff made arrangements to turn
~ himself in. Before the appointed time, hoWever, the employer had second
thought__s. Ultimately, the employer decided to terminate the pla‘intiff, but no
charges were pursued by the authorities and the warrants were> ‘eventually
dismissed.” 34 F.3d at 1277. .

The Barber Court flatly rejected the argument that, becausé “‘Barber was
never arrested, proceedings were not instituted against him.”. Id. The Fourth
Circuit cited Gibson v. Brown, 245 S.C. 547, 550, 141 S.E.2d 653, 654 (1965) for
proposition that liability lies if one “causes” a prosecution to be maintained or

“voluntarily aids or assists in its prosecution.”v Barber, 34 F.3d. at 1277.
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B. Styles provided sufficient evidence to support a malicious
prosecution claim.

The trial court’s epplication of the law to this case also was errdneous.
- Given the correct legal analysis, discussed above, there is no dispute in this case
‘that SEG/BI-LO initiated the procees when Brickman called the police and
informed them that eorporate wan'ted Styles to be prosecuted.

- Nor is there any dispute that the process in place, as described by Chief
Burdette, was followed threugh to a conclusion, which involved judicialvactio.n.‘
(See supfa Section IV(H))..

Finally, there is no question that Styles responded reasonably by meeting
with Ch_ief Burdette given the serious consequences she was facing, and the
inevitable result had law enforcement and the judge only had the selected ‘packet’
of materials that SEG/BI-LO chose to disclose.

As With the plaintiff ih Clemmons, Plaintiff was placed in a situation where
she had every right to seek a speedy’ resolution. Like the plaintiffin Barber, Plaintiff
was told that the matter would proceed to the judge, and that she would have to
turn Herself in. There is no question that Defendants procured the process and put
the wheels in motionk. Defendants not only provided documentation, Brickman told
the officer that “cerporate wanted to .press charges,” and Duncan persisted in
seeking to have Plaintiff charged even after the judge determ.ined that the elements
of the crime were not met. Defendants did far more than the actions giving rise to
liability in Elletson.

“Given the established principals in South Carolina’s case law on malicious

prosecution, the trial court erred in determining that the facts here do not establish
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that SEG/BI-LO had instituted a proceeding for pdrposes of the first element of the
wrongful discharge tort. Law, 368 S.C. at 435, 629 S.E.2d at 648.
IX. CONCLUSION
For the foregoing reasons, this Court should reverse the grant of a
directed verdict on the malicious prosecution claim, vacate any judgment awarded
SEG/BI-LO on such claim, and remand for a new trial if the Court: (a) grants anew
trial on the false imprisonment claim; (b) orders that SEG/BI-LO be awarded
.judgmeht as to the false imprisonment claim; or (c) this Court declines to accept
Styles’s offer to pursue this appeal on a conditional basis. See supra Seétion V.
Respectfully submitted this 9" day of March 2021.
s/ Brian P. Murphy

Brian P. Murphy, Bar No. 6770

Stephenson & Murphy, LLC

207 Whitsett Street

Greenville, SC 29601
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Fax: (864) 240-9292

Attorney for Respondent/Appellant
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