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L THE MATTER WAS PROPERLY REMOVED TO THE CIRCUIT COURT BY
THE PROBATE COURT’S ORDER OF MAY 13, 2019.

ARGUMENT
Respondent’s argument that only the probate court has subject matter jurisdiction and his

reliance on Thomas v. McGriff, 368 S.C. 485, 629 SE. 2 359 (2006) is misplaced. In Thomas,

the issue was whether the probate court or the family court had jurisdiction over the
determination of an alleged common law marriage.

This case is distinguishable from Thomas, Id. because the action was commenced in the
probate court and removed to the circuit court. Neither party has claimed that jurisdiction should
be in the family court.

The issue in this case is whether or not the action was properly removed from the probate
court to the circuit court under Section 62-1-302(d).

Though determination of the existence of the common law marriage is necessary in order
to determine Appellant’s claims including those of quieting title and setting aside the deed of
distribution, removal under Section 62-1-302(d) is nonetheless mandatory.

A substantial portion of the decedent’s assets were the two (2) parcels of real estate
described in the Complaint and Lis Pendens (Complaint, R. p. 13 and Lis Pendens, R. p. 17).
Plaintiff’s actions to quiet title and to set aside the deed of distribution (Complaint, R. pp. 14-15)
are necessary to assert her title to those two (2) parcels of Charleston County real estate.
Respondent cannot seek to re-define Appellant’s pleadings in order to procedurally defeat its
removal to the circuit court.

Curiously, in his brief, Appellant argues that Section 62-1-302(d) does not apply because

“these causes of action are not actions to try title concerning property in which the estare of a



decedent has an interest;” (Appellant’s Final Brief, p. 4). Especially since Appellant is named
individually as well as in his representative capacity, this argument is an acknowledgement that
the action is properly before the circuit court, rather than the probate court.
As an action to try title to real property, it was properly removed under Section 62-1-
302(d), notwithstanding the concurrent jurisdiction of the probate court.
CONCLUSION
This action should be remanded to the circuit court for further proceedings to determine

the issues raised by the pleadings.
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