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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL COURT COMMIT ERROR AND
ABUSE ITS DISCRETION WHEN IT RULED THAT
THE LETTER APPELLANTS SENT SEEKING
ADDITIONAL  INFORMATION  ABOUT  THE
IDENTITY OF THE RESPONDENT DID NOT
CONSTITUTE AN ANSWER- OR “OTHERWISE
DEFEND” PURSUANT TO S.C.R.C.P. 7 & 557

DID THE TRIAL COURT COMMIT ERROR AND
ABUSE ITS DISCRETION WHEN IT RULED THAT
THE APPELLANTS HAD FAILED TO ESTABLISH
GOOD CAUSE TO BE RELEIVED FROM DEFAULT
JUDGMENT PURSUANT TO S.CR.C.P. 607




STATEMENT OF THE CASE

Respondent initiated this action on January 27, 2010, with the filing of %1
summons and complaint alleging causes of action for‘ assault; battery; intentional
infliction of emotional distress; negligent inﬂiéfion of emotional distress; invasion of ,
privacy; breach of ccnitract; bréach of fiduciary duty; unfair trade practices; negligent
supervision; and sﬁoliation of evidence. R. 7. The summons and complaint were served
on Appellant Omar Jaraki, M.D. on February 26, 2010; and they Were served on -
Appellant Halla J araki on March 5,2010. On April 30‘, 2010, respondent filed an affidavit
of default/along with her notice of motion and motion fof défault jﬁdgment. R. 152. The
Clerk of Court for Horry County filed an entry of default thel:rew}ith; On November 3,
2010, a damages hearing was held before the Honorable Benjamin H. Culbertson, Judge,
and a j'udgmeht was entered in the amount ‘Of.l $100,000.00 in actual damages aﬁd
$100,000.00 in punitive damages. R. 116. vOn’ November 22, 2010, a motion to be
- relieved from default judgment was filed by the Appellants and on November 30, 2010,
an amended motion for relief from default judgﬁlent was filed. R. 17. A hearing on the
amended ﬁlotion for relief from default judgment was helld before Judge Culbertson on
May 21, 2012. On even date there_vﬁth fudge Culbgrtson denied the Appellénts’ motion
and awarded damages in the amounts above stated.

Notice of Intent to Appeal was timely filed and this appeal follows.

| ARGUMENT I ‘

The trial Court committed -error and abused its discretion when it ruled that the

letter: Abpellant’s sent seeking additional information about the identity of the plaintiff

" did not constitute an answer pursuant to S.C.R.C.P. 7 or otherwise defend pursuant to

S.CR.C.P.55. (Issue 1)




This is in the nature of a medical malpractice action. From J anuéry 2007 through
February, 2008; Respondent came to Dr. Jaraki’s medical office on a weekiy basis, R. 55,
lines 1-6, t:or treatments related to heart problems. Early in that process, while placing
EKG leads on Respopdent’s chest, Respondent claims that Appellant, Omar Jaraki,
“cupped’; her breast and felt her'nipple inappropriately. R. 36. She didn’lt report this
however until the following Spring, 2008, when she learned another patient had made a
claim aga'mst_the Appellant. R. 101, lines 19 — 23. Respondent filed suit for multiple
causes of action. Before Résppndent’s counsel filed an affidavit of default and default
judgment had been entered, Appellants filed and mailed a letter to Respondent’s counsel
within 30 days asking for identifying information about the plaintiff. R. 157-159.
Appellants argued that the letter constituted an answer and “otherwise defended” the
action, and‘altematively, that good cause existed for granting relief from default. The

- Court denied Appellants’ relief. R. 121, line 3 — R. 124, line 20.

STANDARD OF REVIEW

A trial court's ruling on a motion for default judgment is reviewed under an abuse
of discretion standard. Logan v. Civil -Serv. Comm'n of City of Memphis, No. W2007-

00324-COA-R3-CV, 2008 WL 715226, at *10 (Tenn. Ct. App. Mar. 18, 2008).

Background

Plaintiff initiated this matter with the filing of a summons and complaint alleging
several causes of action against the Appellants, all of which stemmed from an alleged
improper touching of Respondent’s breast by defendant, Omar Jaraki, during a medical

e:xeL_n:LiI:la’cion.1 Respondent testified that Dr. Jaraki “cupped” her breasts and played with

! Defendant Omar Jaraki is a cardiologist and practiced medicine in Horry County under the
siness names Cardiology & Arrhythmia Consultants; Cardiology and Arrhythmias Consultant;
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her nipples while attempting to place” test leads on her chest for an EKG. R. 36.
‘Respondent testified that she thought the proper way to_' lift the breast was to use either
| the side of fcﬁe hand or the back side of the'hand while lifting, She learned this later after a

nurse from a different office lifted her breast with the side of her haﬁd in order to place

the EKG leadé on her body. R. 76, lines 4-9 . She stated that Dr. J araki' would “cup” her
breast to lift it in order to place the leads for fhe EKG underneath. R. 76, line 17 id. The

‘basic difference is that with Dr. Jaraki she had no cloths on her top, whﬂe the nurse felt

underneath her top garment. Id. Respondent’s counsel described. how Résﬁondent

d_emonstrated for the Court fbe lifting of her bfeast for the EKG lead placement. R. 79,

lines 18-20. |

" The evidence shows that Omar Jaraki, M.D., was served with the law suit on ‘

February 26, 2010. The servic,e affidavit on file with the Court shows that his WI}C,

Appellant, Halla Jarald; was served on March 5, 2010. The Appellants are«origiﬁally from-

Syria. R. i21, lines 15-16. Because of that fact, they did not understand Respondent’s use

of the. initials “RM” and the name, “Jane RM Doe.” Upon being ,serv;c'l w1th the

complaint, they did not understand the identity of the plaintiff, R. 19 (Dr. Jaraki Affidavit
paragraph 4), so 'they sought additional information ﬁbo_ut the pl.‘aintiffvs‘ identity.

Appellants wrote a letter to plaintiff’s.counsel on March 24, 2010, which was vmthm the

30 day period of time following Dr. Jaraki’s receipt of the summons and compléint. A

copy of the letter was filed with the clerk of court on April 1, 2010. R. 157 (Id. paragraph

and the Institute of Electrophyszology, P.C.. Defendant Halla Jaraki is the wife of Omar Jarakl
and has worked in her husband s medlcal prac‘ace as a member of h1s support staff.




6). Plaintiff’s counsel has stated, however, that he did not receive the letter.

'Defendants’ affidavits show that they were confused by the captioning of the case
which included a plaintiff by the name of “Jane RM Doe.” Defendants knew that they
had never treated any patient by such a name so they wrote a letter asking for additional
information concerning the identity of the plaintiff. Moreover, defendant, Omar Jaraki
had been sued before and that plaintiff had used a proper name, thus, he was not familiar
with the “John Doe” designation in the litigation setting. R. 19 (Affidavit of Dr. Jaraki at
paragraph 3). Dr. Jaraki’s letter stated

I have to have the following to identify your plaintiff
correctly if he or she existed in our records. I do not find
anybody by name Jane RM Doe. I need the following and
every item of the following: Name; Address; Date of Birth;
“Social security number; a copy of the driver license To
positively identify your plaintiff due to the sensitive nature
-of medical records. Until I receive all the above

information about this matter I cannot answer any further
question.

R: 157. (Letter dated March 24, 2010).3 A second identical letter was clocked in the
clerk’s office the same date and bore both Appellants’ siéﬁatures. R. 26. Halla Jaraki
stated in her affidavit that she mailed the letter to Respondent’s counsel. R. 23.

On April 30, 2010, Respondent filed her Afﬁdavit of default and her Notice of

Motion and Motion for Default Judgment, and an entry of default was filed by the Clerk

2 A review of the Court file in the office of the clerk of court shows that the letter was not placed
in the file even though it was clearly clocked with the clerk’s office on April 1, 2010. There is no
evidence at this point to explain why the letter was not in the Court’s file at the time plaintiff filed

its affidavit of default.

3 See 42 U.S.C. § 1320d-1320d-9; and The Health Insurance Portability and Accountablhty Act
of 1996 (HIPAA) anacy and Security Rules



of Court. On '.August 16, 2010, R. 151 — 152; the clerk’s office 'mailed_ an Order
Diséosiﬁon of Motion clocked August 12,2010 to Respondent’s counsel.

On September 20, 2010 a letter was mailed from Dr. Ja_r‘aki' to Respondent’s
counsel again- asking for information aBout' Jane RM Doe, denying that he could find
information about this person. R.158. A letter was also sent from Halla Jaraki asking for
inférmatio'n about .patient Jane RM Doe and further denying tha‘; she could find suéh a
patient in the office records. On September 29, 2010 a Notice was mailed to Halla Jaraki
regarding the motion and default judgment. R, 161. On October 28, 2010 a letter from
Resp‘ondent’srcounsel to the Appellants W’as mailed stating that ;c‘he two letters from
September 20, 2010 were never received by his office. R. 160. Add_itionalllyv counsel
provided a patient number for the plaintiff regarding her idenﬁty. The mailing also
included notice of the damages hearing to be held on November 2, 2010. Id. | |

On October 29, 2010 a letter wés -mailed and filed by Halla't‘ Jarakl staﬁng, “A
response to the above legal action was submitted to the court and your office on April 1,
2010...7 Judgment;was entered on November 3, 2010 in the amount of $100,000.00
actual daméges and $100,000.00 punitive daméges. The following day, on November 4,
2010, after having hired counsel, the Appellants filed formal answeré. R. 123, _h’nes 8-10.
On November 22, 2.01.0, Appellants filed thelr Motion to be relieved from défa;ﬂt .
judgment.‘ An amended motion was filed .on Nové'mber 30, 201-0.4 R 16. A hearing was
held on May '21, 2012 oﬁ-tﬁe amended- motion for relief from default judgment.
Appellants argued that the letter was “an: a.nswef, a responsive pleadmg that was filed

basically deﬁyihg the allegations in the complaint....” R. 124, lines. 10 — 12. Additio_nally-,

* The initial motion for relief cited grounds enumerated in “Rule 60(b).” The amended motion
cited “Rule 60(b)(1) including mistake, inadvertence, surprise, or excusable neglect.”
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Appellants argued that the timeliness of the motion and Dr. Jaraki’s denial of the
allegations warranted relief from default judgment pursuant to Rule 60. Id., R. 124, lines
17 - 20.‘ Judge Culbertson heard the motion and denied the same from the bench,
indicating at that time that a form 4 order would be forth coming. That order was filed
May 29, 2012. R. 1. We submit that the Court committed error in both respects.
Discussion

S.C.R.C.P. 7 governs pleadings. This rule states in part

[t]here shall be a complaint and an answer; and a reply to a counterclaim

denominated as such; an answer to a cross-claim, if the answer contains a

cross-claim; a third-party complaint, if a person who was not an original

party is summoned under Rule 14, and there shall be a third-party answer,

if a third-party complaint is served. No other pleadings shall be allowed,

except that the cowrt may order a reply to an answer or a third-party

answer, and there may be a reply to affirmative defenses as provided in

Rule 8(c).
When the summons and complaint were served on the defendants, they responded in
writing with a letter requesting additional identifying information about the plaintiff. R.
157. This was not unreasonable given the privacy concerns of medical patients and
responsibilities had by treating physicians. We submit that Appellants’ writing must be
treated as an answer.

As for treating the Appellants as being in default, S.C.R. C.P. 55 states in part

(a) When a party against whom a judgment for affirmative relief is

sought has failed to plead or otherwise defend as provided by these rules

and that fact is made to appear by affidavit or otherwise, the clerk shall

enter his default upon the calendar (file book).
Emphasis added. We submit that the written letter from the Appellants to the

Respondent’s counsel and filed with the Court constitutes an answer as contemplated by

Rule 7 and it was an attempt to “otherwise defend” the action.
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The phrase ‘otherwise defend' is not defined ... but is generally considered to
refer “to attacks on the service, or motions to dismiss, or for better particulars, and the
like, which may prevent default withouf presently pleading to the merits. ... "A default
by a defendant consequently arises only when the defendant has failed to contest the
allegations raised in the complaint," making' default judgment proper against the
defendant when "liability has been admitted or “confessed’ by the omission of statements
refuting the plaintiffs claims." Equable Ascent Fin, LLC v. Christian, 196 Ohio App.3d |
34, 962 N.E.2d 322 (2011); and see cases collected and cited thefein: Heritage Realtors
v. Kahmann (Apr. 26, 1993), 12th Dist. No. CA92-09-082, 1993 WL 128116 (deciding
that by contesting the case through a motion for change of venue, the defendant had
"otherwise defend[ed]" so as to avoid default judgment); Murphy v. Alhajj (June 3, 1999),
8th Dist. No. 74198, 1999 WL 359197 (determining that the defendant's motion to
consolidate three small-claims cases and transfer them to the general division of the civil
docket, to which the defendant attached an affidavit from his attorney explaining why the
plaintiff was not entitled to the money he sought, coupled with the defendant's presence
at the first hearing in the small-claims court, "indicated that the complaint was contested,"
the defendant otherwise defended, and default judgment was not proper); Stradiot
Specialty, Inc. v. Am. Calendar Co., Inc., 11th Dist. No. 2004-L-162, 2007-Ohio-3364,
2007 WL 1881309 (stating that a defendant's "motion to dismiss and a motion to transfer
the matter to a foreign jurisdiction" as well as the defendant's attempt "to file an untimely
answer" and "motion for summary judgment" meant that the defendaﬁt had otherwise

defended against the plaintiffs claims and "could not be held in default").
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Appellants’ l@tter denies that they had treated any such patient as “Jane RM Doe”
and thus necessarily dénies the whole of the allegations made against them in the
Respondent’s complaipt. R..157. Thus it is unreasonable to conclude that they were not
contesting the validity of the complaint’s allegations. The trial Court’s ruling constitutes
an abuse of discretion we respectfully submit.

Thus it was error for Respondent’s counsel‘to ﬁlé an affidavit of default and it
was error for the clerk of court to enter a default against the Appellants.

ARGUMENT II

The trial Court committed error and abused its discretion when it ruled that the

appellants failed to establish good cause to be relieved from default judgment pursuant to

S.C.R.C.P. 60. IssueII.

STANDARD OF REVIEW

"The decision whether to set aside an entry of default or a default judément lies
solely within the sound discretion of the trial judge." Sundown Operating Co. v. Intedge
Indus., 383 S.C. 601, 606, 681 S.E.2d 885, 888 (2009). "The trial court's decision will not
“be disturbed on appeal absent a clear showing of an abuse of that discretion." Id. "An
abuse of discretion occurs when the judge issuing the~order was controlled by some error
of law or when the order, based upon factual, as distinguished from legal conclusions, is
without evidentiary support." Id. at 607, 681 S.E.2d at 888. White Oak Manor, Inc. v.
Lexington Ins. Co., 394 S.C. 375, 715 S.E.2d 383 (Ct.App. 2011)

Discussion |
Traditionally, the law governing relief from default judgment | has been

«...liberally construed to see that justice is promoted and to strive for disposition of cases

12



on their merits. The element of discretion given to the trial judge makes it clear the party

requesting a judgment by default is not entitled to one as of right, .even when the

defendant is technically in default” 10 C. Wright, A. Miller and M Kane, Federal

Practice and Procedure, § 2685. Ricks v. Weinrauch, 293 S.C. 372,.375, 360 S.E.2d 535

(Ct.App. 1987). Compare “We favor trial of ‘issuesv on merit-over secm'ing‘.judgment by

slight technicalities.” Columbia Pools, Inc. v.. Galvin, 288 S.C. 59, 339 SE.2d 524
(Ct.App.‘ 1986)

Rule 60(b) requires a more particularized showing of mistake, inadvertence,
excusable neglé?:t_-, surprisé, névﬂy discovered evidence, fraud, misreprésentation,» or other
misconduct of an adverse party. Rule 60(b), SCRCP. In determining whether to grant a
motion under Rule 60(b), the circuit court sho.uld consider: (1) the promptness wnh
Wh.ick; relief is sought; (2) the reasong for the failure to act promptly; (3) the existence of
a meritorious defense; and (4) the prejudice to the otﬁer party. Mictronics, Inc. v..S.C.
Dep't of Revenue, 345 S.C. 506,.510-11, 548 S.E.2d 223, 226- (C‘;.App; 2001). "The
movant in a Rule 60(b) motion haé the burden of presenting evidence proving the facts
essential 1;0. ertitle him to relief." Bdwers v. Bowers, 304 S.C. 65, 67,403 SE.2d 127, 129
(Ct.App. 1991). Rodriguez v. Gutierrez 391 S.C. 323, 705 S.E.2d 94(Ct.App. 2011)

In Appel'lants"case, the promptness element is satisfied because Appellants were
communicating witfl the Respondent within the 30 day Window within which to réspond. :
Moreover, they immediately sought relief from the default judgmeﬁt within days of being

notified about it. Appellants acted promptly. However, there are reasons for failure to file
a formal response without using caution. There was confusion caused by the use of the

plaintiffs initials and the fact that Appellant is a medical provider who is subject to the

13




~ privacy constraints of the Health Insurance Portability and Accountability Act of 1996
(HIPAA) Privacy and Security Rules.’

But for the Respon&ént’s use of plaintiff’s initials, the Appellants would have had
no confusion about the matter. The appellants deny fully the Respondents allegations. R.
‘27 (Proposed Answer). Thus, there is a meritorious defense. Lastly, there is no prejudice
to the Respondent. No position would have changed by the time a trial could be had on

the merits.

CONCLUSION

For the foregoing reasons the Appellants’ request for relief froﬁ default should be
granted. The trial court’s ruling should properly be revérsed and the case remanded and
the defendants be permitted to file thejr proposed responsive pleadings.

Respectfully submitted,

LAW OFFICES OF WILLIAM ISAAC
DIGGS

Ly lA\A\\/\A k&(

wilNam Is;lacbiggs '
1700 Oak Street, Suite D
Myrtle Beach, SC 29577
843-626-4243

Tele: 843-626-4243

Fax: 843-626-5123

ATTORNEYS FOR THE APPELLANTS

This _\ % day of .December, 2012
Myrtle Beach, South Carolina

> HIPAA permits release of records "in response to a subpoena, discovery request, or other lawful
process." 45 C.F.R. § 164.512(e)(1)(ii). Mezu v. Morgan State University, 11-2396 (4th Cir. 9-

14-2012)
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ARGUMENT

The trial Court committed error and abused its discretion when it ruled that the

letter Appellant’_s sent seeking additional information about the identity of the plaintiff

did not constitute an answer pursuant to S.C.R.C.P. 7 or otherwise defend pursuant to

S.C.R.C.P. 55, or constitute “good cause” and ultimately excusable neglect under Rule

60. (Questions I and II).

Appellants would respectfully submit that the respondent has misperceived the
nature of the argument being made in this appeal. Appellants assert that aspects of Rules
7, 55, and the concept of “good cause” should properly go into the decision making
process of whether excusable neglect has been shown pursuant to S.C.R.C.P. 60. We
argue that the foregoing concepts shdpld be taken into consideration when making a
* determination of excusable neglect. R. 123, lines 12-15. |

Synopsis of Reply

- Default judgment is the end of a continuous timeline from the service of the
complaint. The judgment includes the failure to tiﬁlely answer or to otherwise defend the
_action. It iﬁcludes*the notation of default By the clerk of court. And it ends with the entry

of default judgment by the Court. The default judgment, therefore, is not diyorced from
the notions of “an answer” as contemplated by Rule 7, or “good cause” and»“de,fault” as
those concepts are contemplated by Rule 55. The p}irage “good cause” as used in
VAppellants’ question number “II” is used as a stepping stone to the Rule 60 analysis of
excusable neglect. Thus, we argue that the correspondence presented by Appellants in
response to the service of the complaint, and the initials “RM” as used by the Respondent

in the case caption, gave rise to the presence of “good cause” as contemplated by Rule 55



due to confusion. Had the Appéllants had the opportunity to argue. good cause at the ’
initial default stage prior to. the entry of the default judgmen‘t,'they could likely have
persﬁadedthe court to grant relief. No facts changediwvith thev'entry of default judgment.
“The letters were still part of the .case; and the initialé “RM” were still in the case caption.
Appellants argue that these facts cannot be divorced from the timeline of events which
gave rise to the entry of the default judgment as opposed to the entry of default.

Appellants have argued,»that all of the foregoing elements are present in this case
and they combine together to satisfy the requi‘rements of Rule 60 and its “excusable
neglect”i element. Just as Appellants argued concepts from Rules 7 and 55.in Question I,
they have argued good cause in Question II as being part of, and combining to meet, the
requisite showing of excusable neglect required by Rule 60.

- We are aware that good cause is the é;candard which must be met when seeking
relief from default under Rule 55. Likewise, we are aware that a showing of excusable
neglect is one of the requirements for obtaining relief from default judgment under :Rule
60. Sée Brief of Appellants at pages 13 — 14, citing Bowers v. Bowers, 304 S.C. 65, 67,
403 S.E.2d 127, 129 (Ct.App. 1991); and Rod'rig;uez V. Gutier,rgz,- 391 S.C. 323, 705
S.E.2d 94 (Ct.App. 2011). |

Discussion
Aﬁpellants Omar and Halla Jaraki were served on February 26, 2010, and March
5, 2010, respectively. Dr. Jaraki sent his léﬁer to- plaintiff’s counsel on March 24, 2’01 0,
which was within the thirty (30) day window required for a timely response’. Thirty days
thereafter, plaintiﬁ’s counsel filed the notice of motion and motion for default judgment

and an entry of default was entered on April 30, 2010, by the Clerk of Court. R. 132.

! These letters were filed with the Clerk’s office on April 1, 2010.
- 5




Regarding respondent’s argument that the ‘issue is not preserved, See Brief of
Respondent at page 6, Appellants would respectfully suggest that the argument presented
in the Appellants’ brief has again been misperceived. This is a Rule 60 motion case
addressing the kcon_cept of “excusable neglect.” However, our analysis of this issue
. encompasses the preceding steps in the process which led to the point of the entry of the
actual judgment. It incorporates considerations of Rules 7, 55, and the concept of “good
cause” and hoW those rules could or should impact or reflect upon the decision making
process relative to the concept of “excusable neglect.” We are not addressing procedural
rules with respect to their own application, but we are attempting to build an example of
excusable neglect by combining what transpired in this casé prior to the entry of the
default judgment.

A-defaﬁlt judgment had been entered in this case before the motion for relief had
been filed. Rulé 52 in its purest form addresses factual findings and conclusions of law
based thereon. It establishes a framework whereupon a party may challenge a trial court’s
omission of issues(s) argued at trial but left unaddressed by the final judgment.2
However, subsection (e) of Rule 52 eliminates the need for specific findings of fact and
conclusions of law in a Rule 12 motion setting. S.C.R.C.P. 52(e) states, “Findings of fact

and conclusions of law are unnecessary on decisions of motions under Rules 12 or 56 or

2 Rule 52 states in its pertinent part, “In all actions tried upon the facts without a jury or
with an advisory jury, the court shall find the facts specially and state separately its
conclusions of law thereon, and judgment shall be entered pursuant to Rule 58.... Sub
. section “b” addresses “Amendment.” The rule states, “ Upon motion of a party made not
" later than 10 days after receipt of written notice of entry of judgment the court may
amend its findings or make additional findings and may amend the judgment
accordingly, and the motion may be made with a timely motion for a new trial.

Emphasis added.



any other motion except as providéd in Rule 41(b).”

Appellants’ case is in the nature of a Rule 12 issue because in. their letter to
plaintiff’s gouﬁsel before the default was ever entered by the Clerk of Court, they were
asking for a more definite stateﬁnent, to wit: the name of the plaintiff and othér pertinent . |
identifying infbhrmétion. Tov raise the issue at that time under Rule‘ 52, however,
Appellants were required to ﬁake their motion within 10 days of the enfry. of the
judgmént. They missed that deadline which would have run on Maﬂr 10, 2012, and
~ therefore the applicability of Rule 52, and such a motion, becomes irrelevant to the matter
at hand in te@s of ﬁreservatiop of the issue for appellate review. Respondent cites no
authority for its interpretation of ‘this aspect of Rule 52. The case of McMaster v.
Columbia Bd. Of Zoning Appeals, 395 S.C.-499, 719 S.E.2d 660 (2011) at note 3, cited
by Respondént, certainly doesn’t address Rule 52. It was a Rule 59 case pure and simple
which merely confirmed the procedural necessity of making a motion to point out that the
trial court didn’t address a speciﬁp defense in its final order that might have been pied in-'
. the case (equai proteétibn and privacy challenges to the Ordinance in that instance) for
| appeuate review to be had of that issue. 395 S.C. 499, 508.

\ Appellants are aéserting here that considerations presented by Rgles:"], 55,‘aﬁ&1. '
“good cause” for relief u’ndér Rule 55, may 'aﬁd should in this case, affect a trial couﬂ’é '. :
.consideration of whether “excusabl¢ neglect” has been shown by Aﬁpellants under Rule
60. Perhaps not in their own right do the letters sent by Appellants to Respondent’s
counsel constitute a formal aﬁswer, but it is féasonable to. 'assert. that the lettérs do
properly beld'ng m a chain of events which are designed to “othcrwisé defend” .’t]"ne

allegations made in this case by plaintiff “RM.” We a}gue‘f that the letters should be_part‘




of the determination of whether “excusable neglect” has been shown by the. Appellants in
this case and the trial Court was wrong to hold otherwise. |
Thét brings us to Respondent’s argument that Appellants did not preserve the
issue for review because they didn’t file a motion pursuant to Rule 59. We submit that
Rule 59 may have application with respect to a reconsideration of the order denying relief
from default judgment under Rule 60 only. Cf McClurg v. Deaton, 380 S:.C. 563, 671
S.E.2d 87 (Ct. App. 2009)’ To the extent Respondent’s argument can be construed
contrary to this conclusion, we submit respectfully, counsel for respondent is in error.
Thus Appellants present an S.C.R.C.P. 60 case. When Appellants filed their
motion for relief, it was based on S.CR.CP. 60(5). The motion read in pertinent part,
“Said motion is based on the grounds enumerated in S.C.R.C.P. 60(b)(1) including
mistake, iﬁadvertence, surprise, or excusable neglect.” At the motion hearing, counsel for
Appellants argued,
[the letter] was a — an answer, a responsive pleading that
was filed basically denying the allegations in the complaint
and the complaint goes back really and complains of
inappropriate touching . . . . That was denied by Dr. Jaraki
and we would submit that it would squarely fall, that the

facts of this case within the scope of Rule 60 and warrant
relief from the default judgment in this case....

R. 124, lines 10 - 18.

Appellants were arguing that the letters they filed were a responsive pleading,

> In McClurg v. Deaton, supra, Deaton moved to set aside the default judgment pursuant to
Rules 60(b)(1) and 60(b)(3) of the South Carolina Rules of Civil Procedure. New Prime filed a
motion to intervene and likewise moved to set aside the judgment pursuant to Rules 60(b)(1) and
60(b)(3). The trial court granted New Prime's motion to intervene, but denied both New Prime's
and Deaton's motions to set aside the default judgment. Both New Prime and Deaton made
motions for reconsideration pursuant to Rule 59(e), SCRCP, which the trial judge denied with the
exception of deleting some language from the order not at issue in the appeal. 380 S.C. at 569.



and that they were otherwise defending the action, that they were seeking a more definite
statement, that they constituted good cause - - all at thé same time. Appellants were
asserting that f.his series of events constituted more than go‘od cause under Rule 55, and
thus, simultaneously ﬁnder th¢ facts of this case, Qonstituteci excusable neglect under Rule
60.
Appellants did not neglect this action. They affirmatively sbught to determine
. the identity of the plaintiff and upon hiring counsel, ﬁled answers which directly denied
the accusations contained in the complaint. R. 27. This case, and. the nature of the
allegations contained in the complaint, demand to be tried on the merits of the ﬁ;atter. ,

CONCLUSION

For the foregoing reasons the Appellants’ request for relief from default judgment
"s'hould be granted. The trial court’s ruling failing to find excusable neglect should
properly be reversed and the case remanded and Appellants be permitted to file their
proposed responsive pleadings.‘

Respectfully submitted,
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STATEMENT OF THE CASE

On January 15, 2010, in case 2010-CP-26-395, Plaintiff filed a Notice of Intent to
File Suit pursuant to S.C. Code Ann. §15-79-125. The complaint named Jane AP Doe as
the plaintiff. Counsel did not use the party’s real name. On May 14, 2010, an “Order
Terminating Pre-litigation Mediation” from mediator John Breeden issued. On June 11,
2010, the civil action Jane AP Doe v. Omar Jaraki, Halla Jaraki, Cardiology &
Arrhythmia Consultants,I Cardiology & Arrhythmias Consultant and Institute of
Electrophysiology, PC, was filed and given case number 2010—¢P-26-5146. On October
12, 2010, an affidavit of default was filed by plaintiff’s counsel. On November 22, 2010,
a motion for relief from default was filed by defendants. On March 7, 2011, a hearing
was held on defendant’s motion for relief. On March 10, 2011, a form-Order/Disposition
of Motions-was filed denying defendants’ motion and granting plaintiff’s motion for
default. A written order denying the motion for relief was entered May 20, 2011. On June
2, 2011, Appellants filed a timely Motion to Reconsider. A Form 4 Order denying
Appellants’ motion to reconsider was entered August 17, 2011 and an Appeal was taken.
Following an objection by Respondent this Court dismissed the appeal on December 8,
2011, as'interlocutory.

A démages hearing was held on April 9, 2012, before the Honorable Benjamin H.
Culbertson, Judge. At that hearing Judge Culbertson awarded Respondent damages in the
amount of $179,090.00. A Form 4 Order affirming the éward was entered on April 10,
2012. Appellants filed a motion for clarification on or about April 19, 2012, seeking a
determination of whether the damages were actual, or punitive, or a combination thereof.

On July 26, 2012, Judge Culbertson signed an order of July 26, 2012, stating that the

Page 5 of 23



damages awarded were “actual” damages.

ARGUMENT 1

1. The letters filed by the defendants with the Clerk of Court were answers,

* or at minimum, constituted steps which Appellants took to “otherwise defend” this action

and were therefore legally sufficient to avoid default under S.C.R.C.P. 55. (Question I)

In this argument,‘ Appellants assert thét letters they sent to plaintiff’s counsel
within the thirty (30) day period following the date of servipe of the complailit, seeking
additional informatioﬁ about the identity of the plaintiff, were legally sufficient to
constitute a responsive pleading. Moreover, the letters indicated that the Appellants had
undertaken efforts to “otherwise defend” the action in order to avoid defaul‘; under
S.C.R.C.P.' 55. Lastly, when the identity of the plaintiff had been properly disclosed, the
Appellants needed assurances that they had the requisite permission to discuss
Respondent’s medical records with their own counsel.

Background

A. The Notice of Intent to File Suit: Case 2010-CP-26-395

This is a medical mglpractice case filed by Respondent.lnitially, on January 15,
2010, Plvaintiff filed a Notice of Intent to File su_it‘ pursuant to S.C. Code Ann. §15-79-
125. R. __. The ﬁling was given case number 2010-CP-26-395. AdditionaHy Piaintiff
filed answers to rule 33(b) standard interrogatories. Cou_nsel did not use the plaintiff S
real néme, but rather he used the namé Jane AP Doe. This “pre suit” ﬁling case number,

395, was different from the case number given the law suit which was subsequently filed

! When naming his first potential witness in the interrogatory responses, plaintiff’s counsel wrote:
“Jane AP Doe. Plaintiff in this action. Her expected testimony is in accordance with the facts
known and damages sustained.” Thus, this “disclosure” provided nothing by way of information
regarding plaintiff’s identity. '
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on June 11, 2010. The actual law suit was given case number 2010-CP-26-5146. On
March 24, 2()1.0, in case 2010-CP-26-395, plaintiff’s counsel sent a letter sent to the
Appellants giving them notice of mediation pursuant to S.C. Code Ann. §15-79-125. R.
___. The date which had been set for mediation was Aprii 27, 2010. This correspondence
predated Appellants’ learning of the identity of the plaintiff. Appellant, Halla Jaraki,
stated that on April 1, 2010, in case 2010-26-395, she filed a letter she had sent to
plaintiff’s counsel asking for information in order to identify the plaintiff correctly.” R.
__+ Mrs. Jaraki told Respondent’s counsel that she did not have a patient by the name of
Jane AP‘Doe in their data basg. In her letter, Appellant requested thé name; address; date
of birth; social security number; and a copy of the patient’s driver’s license. Further, in
case 2010-26-395, Dr. Omar Jaraki testified by affidavit that he had sent a letter dated
March 24, 2010, to plaintiff’s coﬁnsel asking for the same information requested in the
letter sent by Mrs. Jaraki. R. . Appellants did not attend the mediation on April 27,
2010, as they had not yet leaméd even the identity of the plaintiff by that date.

After the scheduled date for mediation had passed, on May 3, 2010, Responcient
finally sent a letter to Appellants providing the actual name of the plaintiff: 4manda
Peele. R. ___. This was in response to Appellants’ letters asking for the name of the
plaiﬁtiff. This leﬁer referenced case 2010-26-CP-395. On May 14, 2010, an “Order
Terminating Pre-litigation Mediation,” was signed by mediator John Breeden. R.__ .
Respondent did not offer to mediate the case again after disclosing the identity of the
plaintiff.

B. The Law Suit: Case 2010-CP-26-5146

2 Though filed on April 1, 2010, the letter was actually dated March 31, 2010. R. ___.
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:On June 11, 2010, civil action.Jane AP Doe v. Omar Jaraki, Halla Jaraki,
.Cardiolo"gy & Arrhythmvia Consﬁltants, Cardiology & Arrhythmias Consultant and
Institute of Electrophysiology, PC, was filed. This ﬁling was given case number 2010-
CP-26-5146. This‘action was served on »Dr. Jaraki on June 28, 2010; R. ___, and it was
served on Mrs. Jaraki the n¢xt day on June 29, 2010. R. _ . On July 9, 2010, eieven
(11) days after service, a letter from Dr. Jaraki to plaintiff’s counsel was fﬂed with fhe
Court (and sent to plaintiff’s counsel according to Dr. Jaraki) fequesting identification of
Jane AP Doe. The Iettér stated that the name; address; date of birth; social securityA
number and a copy of the driver’s license were all needed in order to respond to the
complaint. R. __ .

It is important to nofe that this letter was made in reference to éction 2010-CP-26-
5146, not 395.> Mrs. Jaraki testified by affidavit that she se;rc a letter seeking the same
information to Respondent’s counsel. R. . It too was filed with the Court. Sh¢ stated
this information was needed in order to identify tlhe. patient; it was also necesséry due to
the sensitive nature of medical recordé themselves. Id. Oﬁ July 20, 2010, a letter was sent
frofn plaintiff’s counsel denying that he received the letters sent ‘by.fhe Jarakis to him in
this case. R. __. 4 Contesting this claim by counsel, both Dr. and Mrs. Jaraki filed

affidavits stating that they had mailed the letters to plaintiff’s counsel.’ R.

* Respondent has argued that plaintiff’s name had been provided to the Appellants by this (July
9™ 2010) date. However, again, Appellants point out that that identification was with respect to
civil action 39S. The Appellants did not assume nor did they know that the identity of the
complainant in action 395 was one in the same as the plaintiff in civil action 5146. Regardless,
Appellants’ letter of September 20, 2010, indicates that they were aware of plaintiff’s identity and
knew they needed her permission to discuss her medical records with defense counsel. R ___.

* The July 20, 2010, letter that Respondent’s counsel sent to the Appellants was apparently
intended to provide the information sought regarding the plaintiff’s identification. However, the
letter actually confirms that Amanda Peele was the plaintiff in case 395 only. It fails to state
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In his July 20® letter, Respondent’s counsel identifies the proper name and
identify of the plaintiff in case 5 146. However, counsel goes on to state the following:

!

For. clarification purposes, my client’s date of birth is

8/2/66 and your medical record number for her according

to your records 'is 0000362. Any additional information

requested on my client will need to be made through

Sformal discovery requests. If you have retained legal

counsel to represent you in this matter, please let me know

their name or have them contact me directly.
Emphasis added. It is reasonable to assume that counsel’s use of the terms “formal
discovery requests” and retained “legal counsel” reminded the reader of the formal nature
of the proceedings against Appellants. It also brought to fore applicable rules of
discovery and thus, requisite disclosure of confidential medical records of former
patients.

On September 20, 2010, Appellant Halla Jaraki sent al letter to plaintiff’s counsel
asking for notarized permission from Amanda Peele to discuss her medical record with
“her “counselors” and any agency or person necessary. R. . The same request was
sent from Dr. Jaraki to counsel regarding the confidentiality issue relating to
Respondent’s medical records. Respondent ignored the requested notarized permission
allowing the Appellants to discuss Amanda Peele’s medical records with third parties.
Rather than responding to that request, plaintiff’s counsel filed an affidavit of default on
October . 12, 2010. R. . We submit the affidavit erroneously ignored both the

communications Appellants had had with Respondent’s counsel, and the privacy

concerns expressed by Appellants with respect to Amanda Peele’s medical records. Also,

affirmatively, and could have done a better job in confirming, that Amanda Peele was also the
plaintiff in case 5146 as well.

* The affidavits were made a part of the record before the Court at the hearing had on Appellant’s
motion for relief from default which was held on March 7, 2011. -~
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the affidavit was factually incorrect.® Appellants’ letter relating to the identity of the
plaintiff was a reasonable and necessary step-to take while simultaneously indicating their
intent to “otherwise defend” against the allegations contained in respondent’s complaint.

C. The Hearing on Relief from Default

On November 22, 2010 a motion for relief from default was filed by Appellants

A hearing was held on March 7, 2011, on defendant’s motion. During the hearing,
Respondent’s counsel told the trial Court that,

We filed a notice of intent fo file suit against the .

defendants...over a year ago. We heard back from the

Defendant. He did not know who the Plaintiff, who the

Plaintiff was by the name, by the caption.” . . . And we

sent him a letter-on March 24, 2010, telling him who the

parties were identifying Ms. Peel.
Emphasis added. R. 3, line 21 — R. 4, line 3. Thus, at this hearing, counsel miss-spoke.
While stating that he had indeéd, “heard back from the Defendant” (a position he later
denied by stating he had not received Appellant’s letters, see R. 11, lines 12 — 14)
counsel seemed to say that he had provided identity information prior to the mediation
conference date, but not the date of the mediation itself. R. 4, lines 6 — 8.7 This of course
is incorrect and a reversal of what occurred. Notice of the date was provided, but not the
identity of plaintiff.” The trial Judge clearly relied on this erroneous identification

timeline, see e.g. R. 6, lines 14 — 24, (where Judge Culbertson states, “And he notified

him back in March as to whom the Plaintiff was and they réquired the mediation).”

® Paragraph “3” of the affidavit states in part, “no Answer, Motion or.Notice of Appearance has
been made therein; and that said Defendants are now in default.” The Appellants had “otherwise
defended” the action pursuant to S.C.R.C.P. 55 we submit.

- " Counsel stated, “On May 3, 2010, we sent him a letter advising him that Judge Breeden
was going to hold the pre-suit mediation. R. 4, lines 6 ~ 8. The pre-suit medlatlon was
set for April 27, 2010.
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Furthermore, Respondent’s counsel confused Appellant’s counsel as well.® Appellants
continued to argue that their letters constituted a general denial, R. 7, lines 4 -5; and that
the Appellgtnts’ affidavits established a question of fact in the face of counsel’s denial, as
to whether the letters were mailed to, or received by, Respondent’s counsel. R. 7, lines 21
-22.

Respondent’s counsel told the Court that, “we searched the court files every week
to see what’s going on in these kind of cases and he filed a letter with the clerk’s office
on July 9™ saying he did not know who the client was again.” R. 4, lines 21 — 24. Thus,
Appellants’ letters filed with the Court on July 9, 2010, coupled with this statement by
Respondent’s counsel and his own written response thereto, support the fact that
Api)eliants’ letters were known to, and had been read by, counsel for Respondent before
he filed the affidavit of default.

On March 10,.201 1, a Form 4 order was filed denying defendants’ motion and
granting plaintiff’s motion for default. A written order denying the motion for relief was
entered May 20, 2011. In the Court’s opinion, it is stated,

The letters filed by the Defendants with the Clerk of Court
were not responsive pleadings and therefore the Defendants
are in default. Furthermore, this court has inherent authority
to enforce the Provision of S.C. Code Ann § 15-79-125 . ..
and the Court hereby enforces the requirements of S.C.

Code Ann. § 15-79-125 by prohibiting the filing of
responsive pleadings.

8Appellams’ counsel stated, “I can’t speak to that. That generally would be a correct
statement, Your Honor. . . .” [Y]ou’ve got a general denial that was filed with the clerk’s
office on July the 9® R. 6, line 25 — R. 7, line 5. Subsequently, Appellants® counsel
walked back on the “correct statement” acquiescence and he did say he “...was not
willing to concede all this knowledge, etcetera, that Mr. Furr imputes to the Jarakis.” R.
8, lines 8 - 9. ' '
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R. . Thus, the trial Court never analyzed this case as to whether “good. cause”
existed or not with .regard to setting aside the entry of default pursuant to S.C.R.C.P 5 5.
The Court stopped its analysis when it found that the letters did nét constitute a
responsive pleadiﬁg. Moreover, the Court erroneously diverted the process by interjeqting
S.C. Code Ann. § 15-79-125, the pre-ﬁling statute dealing with Notice of Intent to File
~ Suit.

Appellants’ Motion to Reconsider

On June 2, 2011, Appellants filed a timély Motion to Reconsider. The motion was

based on the followiﬁg grounds:

(1) The letters filed by the defendants with the Clerk of
Court were legally sufficient to avoid default;

2) Defendants failure to follow the pre-suit mediation
process set out at, inter alia, 15-79-125 may not constitute a
basis for the Court to prohibit the filing of a responsive
pleading; and :

(3) . notice of the identity of the plaintiff and a willing
failure to attend the pre-suit mediation may not constitute a
basis for holding the defendants in default under the facts
of this case because the Court has (a) interjected a weighing
of credibility of the affiants in their respective affidavits in
the final order (b) without permitting them to testify in
person before the Court at the hearing on relief from default
or (c) allowing counsel or the defendants to-be heard on the
issue of credibility and (d) without notice to the defendants
that the Court was going to do so in this instance.

A form 4 order denying Appellants’ motion to reconsider was entered August 17, 2011,
We submit that the Court erred V;IH,en it denied Appellants’ ‘motion for relief from &efaﬁlt
and when.it denied .Appellants’” motion to ‘reconsider. The letters were éufﬁ_cient to
constitute a general denial under .S'_.C.R.C.P. 55, and certainly eXpreséed Appeilants’

intent to- “otherwise defend” against the action. Furthermore, the issue of ‘patient
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confidentiality exists in this case. For example, may the Appellants discuss plaintiff’s
medical records with defense counsel? Lastly, Appellants submit that S.C. Code Ann. §
15-79-125 should not have entered into the Court’s equation, because it interfered with
the Court’s analysis of whether good cause had been shown in support of setting aside the
default pursuant to Rule 55.
STANDARD OF REVIEW
‘In Sundown v. Intedge Industries, 383 S.C. 601, 607-608, 681 S.E.2d 885 (2009),
the Court discussed the standard of review for the setting aside of default under
S.CR.CP. 55 and‘60.
“Rule 55(a) provides that when a party fails to respond to a complaint,
the clerk shall record an entry of default. However, Rule 55(c) permits a party to
move to set aside the entry of default. The standard for grantin’g‘ relief from an
entry of default under Rule 55(c) is mere "good cause." Rule 55(c), SCRCP.
This standard requires a party seeking relief from an entry of default under Rule
55(c) to provide an explanation for the default and give reasons why vacation of
the default entry would serve the interests of justice. Once a party has put fortha
satisfactory explanation for the default, the trial court must also consider: (1) the
fimjng of the motion for relief;> 2) whéther the defendant has a meritorious
defense; and 3) the. degree of prejudice to the plaintiff if relief is granted. Wham
v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465, 381 S.E.2d 499, 501-02
(Ct.App. 1989). The trial court need not make specific findings of fact for each
factor if there is sufficient evidentiary support on the record for.the finding of

the lack of good cause. Dixon v. Besco Engineering, Inc., 320 S.C. 174, 179,
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463 S.E.2d 636, 639 (Ct.App. 1995). A mqtion under Rule 55_(0) is addrégsed to
the sound discretion of the triai court. Williams v. Stalnaker, 312 S.C. 373, 375,
440 S.E.2d 408, 409 (Ct.App. 1994).

“Once a default judgment has been entered, a party seeking to be relieved
must do so uﬁder Rule 60(b), SCRCP. The standard for granting relief from a
default judgment under Rule 60(b) is more rigvoro‘us‘ than the "good cause"
standard established in Rule 55(c). Ricks v Weinrauch, 293 S.C. 372, 3’_74, 360 . .
S.E.2d 535, 536 (Ct.App. 1987). Rule 60(b) requiresl a more p.articularizéd
showing of mistake, inadvertence, excusable neglect, surprise, newly discovered
evidence, fraud, misrepresentation, or "other misconduct of an adverse party."
Rule 60(b), SCRCP. The different standards ﬁnder the two rules underscore the.
clear intent to make it more difficult for a party to avoid a defaqlt once the couft

" has entered a judgment, which carries greater finality, and often occurs later
than, a clerk's entry of default.

We submit that Appeliants’ letters of July 9, 2010,. sufficiently traveréed the
allegations in thé compiaint 50 as to constitute responsive pleadings and a general denial.
Even if the letters failed to do so, the Appellants have “otherwisé defended” against the
action. Moreover, because of federal léw pﬁvacy éoncems, Appellanfs have sh‘owﬁ good :
cause for their failure to file a .tin}ely answer because Réspondent (i) did not timely
disclose the identity bf the Respondent dnd (2) she never supplied éafiSfactory aésurance :
that.plaintiff 'had'cAonsented to WéiVe privacy interests in favor of Appellants’ right to
discuss litigation claims with coun_éel. |

Discussion
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Defendant Omar Jaraki was a licensed physician and cardiologist practicing
medicine in Horry County, South Carolina.” Defendant Halla Jaraki is Dr. Jaraki’s wife
and she assisted him in his medical practice in Conway, South Carolina, in a support staff
role. Plaintiff is a past patient of Dr. Jaraki and has filed this action which includes
numerous causes of action based on the same conduct which alleges that he improperly
sexually penetrated her with his fingers duripg an office visit.

Prior to the mediation date, Plaintiff had failed to tell the Jarakis that Jane AP Doe
was not the real name of the plaintiff in this action, and thus not the real name. of Dr.
Jaraki’s- patient. Counsel neglected to tell the defendants that the caption con’;ained a
pseudonym or anagrdm. The letter of correspondence filed by Dr. Jaraki on July 9, 2010,
and which he mailed to plaintiff’s counsel according td defendant’s 'afﬁdavit, contains a
denial. The letter states referring to his patients’ recérds, in part, “I do not find anybodyb
by name Jane AP Doe.” We submit this statement by Dr. Jaraki constitutes a denial under
S.CR.CP. 8, and constitutes an effort to “otherwise defend” against this action as
contemplated by S.C.R.C.P. 55. Both Dr. Jaraki and his wife, Halla, are from Syria. They
reasoﬁably did not understand plaintiff’s use of a pseudonym or anagram such as Jane AP
Doe to conceal the identity of the plaintiff.

S.CR.CP. 8 states in pért, “If he [the defendanf] is without knowledge or
information sufficient to form a belief as to the truth of an averment, he shall so state and -

this has the effect of a denial " Emphasis Added. Both letters sent by the Jarakis, that

? Defendant’s license to practice medicine has been temporarily suspended pending
resolution of allegations which have been made against him of a nature such as those
made in this litigation.

19 Rule 8(b) is entitled “Defenses; Form of Denials.” It reads as follows:

Page 15 of 23



of Dr. Jaraki and that of his wife, state that they cannot find such a patient as “Jane AP
Doe” in their records. Clearly, we submit, _eéch defendant is. stating that he and she lack
sufficient knowledge to respond, and this equates with a-general denial according to Rule
8. We respectfully submit, it was error for counsel to file the affidavit of default we
respectfully submit, and it was error for the trial Judge to hold that Appellants’ letters did
not constitute a responsive pleading. -

Further reason to reverse the lower court’s order is that the letters sent by
Appellants seeking identity information shows a clear intent to “otherwise defend”
against the action as set forth in S.C.R.C.P. 55. This rule states in its pertinent part

When a party against whom a judgment for affirmative
relief is sought has failed to plead or otherwise defend as
provided by these rules and that fact is made to appear by
affidavit or otherwise, the clerk shall enter his default upon
the calendar (file book). .

Emphasis added. Thus, it is not enough to simply not file an answer. There must be no

effort to “otherwise defend” agdinst the action

A party shall state in short and plain terms the facts constituting his defenses to
each cause of action asserted and shall admit or deny the averments upon which
the adverse party relies. If he is without knowledge or information sufficient to
form a belief as to the truth of an averment, he shall so state and this has the
effect of a denial. Denials shall fairly meet the substance of the averments
denied. When a pleader intends in good faith to deny only a part or a

_ qualification of an averment, he shall specify so much of it as is true and
material and shall deny only the remainder. Unless the pleader intends in good
faith to controvert all the averments of the preceding pleading, he may make his
denials as specific denials of designated averments or paragraphs, or he may
generally deny all the averments except such designated .averments or
paragraphs as he expressly admits; but, when he does so intend to controvert all
its averments, including averments of the grounds upon which the court's
jurisdiction depends, he may do so by general denial subject to the obhgatlons '
set forth in Rule 11.
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“The phrase otherwise defend is not defined ... but is generally considered to
refer “to attacks on the service, or mbtions to dismiss, or for better particulars, and the
like, which may prevent default without presently pleading to the merits. ... "A default
by a defendant consequently arises only when the defendant has failed to contest the
allegations raised in the complaint,” making default judgment proper against the
defendant when "liability has been admitted or "confessed' by the omission of statements
refuting the plaintiffs claims." Equable Ascent Fin, LLC v. Christian, 196 Ohio App.3d
34, 36, 962 N.E.2d 322 (2011); and see cases collected and cited therein: Heritage
Realtors v. Kahmann (Apr. 26, 1993), 12th Dist. No. CA92-09-082, 1993 WL 128116
(deciding that by contesting the case through a motion for change of venue, the defendant
had "otherwise defend[ed]" so as to avoid default judgment); Murphy v. Alhajj (June 3,
1999), 8th Dist. No. 74198, 1999 WL 359197 (determining that the defendant's motion to
consolidate three small-claims cases and transfer them to the general division of the civil
docket, to which the defendant attached an affidavit from his attorney explaining why the
plaintiff was not entitled to the money he sought, coupled with the defendant's presence
at the first hearing in the small-claims court, "mdicated that the complaint was contested,"
the' defendant otherwise defended, and default judgment was not proper); Stradiot
Specialty, Inc. v. Am. Calendar. Co., Inc., 11th Dist. No. 2004-L-162, 2007-dhio-3364,
2007 WL 1881309 (stating that a defendant's "motion to dismiss and a motion to transfer
the matter to a foreign jurisdiction" as well as the defendant's attempt "to file an untimely
ansWer" and "motioﬁ for summary judgment" meant that the defendant had otherwise

defended against the plaintiffs claims and "could not be held in default").
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A showing of good cause contemplates a lesser standard than the, “ .. more
particularized showing of mistake, iﬁadvertence, excusable neglect, surprise, newly
discovered evidence, fraud, misrepresentation, or ‘other misconduct of an adverse party,"
than séttiﬁg aside a default Judgment pursuant to S.C.R.C.P. 60(b). ITC Commercial
Funding, LLC v. Crerar, 393 S.C. 487, 713 S.E.2d 335 (Ct.App. 2011). Wliﬂe Appellants
need not have shown an actual meritorious defense under rule 55 (see ITC Commercial
Funding, LLC supra, at 393 S.C. at 494, .. .although the Appellant may héve had goodl
cause to set aside the entry of default under Rulg 55, SCRCP, [without showing a
meritorious defense] she did not meet the standards established by Rule 60(b), SCRCP, to
set aside the judgment,”) the Appellants did proffer a meritorious defense. In the Answer
filed with their motion for relief from default, Appellants filed an absolute denial of
committ/ing' any tortuous acts against this Respondent. R ___.Furthermore, 'federal law

! and buffers Appellants’

constrained Appellants’ ability té act to a large degreé,
argument that good cause exists in this case so as to not hold them in default in this
iﬁstance.

The Health Insurance Portability and.Accountabih'ty Act of 1996 (HIPAA) pre-
empts state law regarding any privacy or confidentiality mleé relating to- plaintiff’s
bmedical records. See Holﬁan V. Rdsdk, 486'Mi.ch. 429, 785 NW2d 98 (2010).

Respondent did not provide an expert affidavit alleging a specific breach of standard of

care by Dr. Jaraki. Rather she relied on S.C. Code § 15-36-100(C)(2) ** and its “no

' See 45 C.F.R. § 164.512, “Uses and disclosures for which an authorization or opportumty to
agree or object is not required.”

1> This subsection reads as follows: “The contemporaneous filing requirement of subsection (B)
is not required to support a pleaded specification of negligence involving subject matter that lies
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special learning is needed to evaluate the conduct of the defendant” language. Thus
Respondent’s medical records had not played a role in this case prior to service of the
complaint itself and respondent’s counsel’s letter discussing diécovery issues. It was then
that Appellants realized that privacy concerns with respect té plaintiff’s medical records
presented an issue front and center.

For the foregoing reasons, the trial court should be reversed on this issue and this
case remanded for resolution on the merits. Therefore, even if the letters proffered b}"
Appellants were deficient as a matter of law as constituting an answer to the law suit, We
submit that good cause has been shown for setting aside the entry of default.!® The
Appellants were in ongoing contact with Respondent’s counsel and never “sat on their
hands” to the prejudice of any party. Moreover, satisfactory assurance had not been
proﬁded by plaintiff respecting a waiver of privacy with respect to the medical récords

generated during the provision of medical services to the plaintiff.

. ARGUMENT I

I Defendants failure to follow the pre-suit mediation process set out at, inter

alia, S.C. Code Ann. § 15-79-125 may not constitute a basis for the Court to prohibit the

filing of a responsive pleading. (Question IT)

In the order denying defendants’ motion for relief from default, this Court stated

at page 3 of the Order,

within the ambit of common knowledge and experience, so that no special learning is needed to
evaluate the conduct of the defendant.

13 In this action, Respondent had filed a motion for entry of default because such had not
been noted in the clerk’s records. The Court simultaneously ruled that Respondent’s
motion would be granted, default entered, and Appellant’s motion for relief therefrom

would be denied. ' : '
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Furthermore, this Court has inherent authority to enforce

the Provision of S.C. Code Ann. § 15-79-125, which

requires Pre-Suit-Mediation and the Defendants’ failure to

attend the Mediation deprived them of one more

opportunity to discover the identity of the Plaintiff, and the

Court hereby enforces the requirements of S.C. Code Ann

15-79-125 by prohibiting the filing of responsive pleadings.
Order at page 3, last paragraph. Appellants asked the trial Court'. to reconsider this
holding. The Court sanctioned Appellants for allegedly failing to follow the prelitigation -
process by striking defendants’ right to file a responsive pleading in this matter, thereby
placing defendants in default. We respectfully submit that failure to follow the mediation
procedure contained within S.C. Code Ann. §.15-79-125 does not justify placing a
defendant in default or striking a defendant’s responsive pleading. This is especially so .
when the identity of the plainﬁff was not known by the date of the scheduled mediation
hearing. |

When the court orders default or dismissal, or the sanction itself results in default

or dismissal, the end result is harsh médicine that should not be administered lightly. See
Orlando v. Boyd, 320 S.C. 509, 466 S.E.2d 353 (1996). Therefore, the sa.nétion should be
aimed at the specific conduct of the party sanctioned and not go beyond the necessities of
the situation to for'eclose_ a decision oﬁ the merits of a case. Balloén Plantation, Inc. v.-
- Head Balloons, Inc., 303 SC 152, 399 S.E.2d 439 (Ct.App. 1990). Whergthe sanction
would be tantamount to granting a judgment by default, the moving party must show bad
faith, willful disobedience or gross indifference to 1ts rights to justify the sanction.
Baughman v. Americ&n Tel. & Tel. Co., 306 .S.C. 101, 410 S.E.2d 537 ‘(19‘91).’ Griffin
Grading v. .Tz're. Service Equlip.ment, 334 S.C. 193, 198-99, 511 S.E.2d 716 (Ct.App.

1999). In the instant case, plaintiff’s counsel wrote a letter advising defendants of theA
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scheduled mediation. There was no court order in effect at that time. Moreover, we
submit that no bad faith, willful disobedience or gross indifference to a party’s rights has
been shown in this instance. Sub-section “F” of the statute reads

@ Participation in the pre-litigation mediation pursuant to this section

does not alter or eliminate any obligation of the parties to participate in

alternative dispute resolution after the civil action is initiated. However,

there is no requirement for participation in more than one alternative

dispute resolution forum following the filing of a summons and complaint
to initiate a civil action in the matter. '

Emphasis added. Because Appellants were unawaré of the plaintiff’s identity as of April
27, 2010, the date‘of the scheduled niediation, we submit that no sanction should have
been imposed upon them. However, the proper sanction to be imposed in this instance we
gubmit, if any,‘ would be to allow the pléintiff to file her lawsuit and then compel use of
the latter alternative dispute resolution forum contemplated by S.C. Code Ann. § 15-79-
125, we réspectfully submit.

By doing what the Court did at the trial level, and by-passing the “good cause
analysis,” the Court’s action was tantamount to striking the AppeHanis’ answer and
holding them in default. This was error we respectfully submit. Appellants assert that the
pre-litigation process was intended to reduce frivolous law suits. It was not intended to
eliminate the right of a party to defend against liability. The lower Co.urt’s' sanction,
respectfully, was in opposition io the purpose of the legislation, and with all due respect,
the result was too harsh in this instancé. We respectfully ask this Court.to reverse the
lower Court’s Order aiid allow the litigation to be resolved on the merits.

CONCLUSION |

For the forégoing reasons, the Appellants would respectfully request this Court to

reverse the Order denying Appellants relief from default under S.C.R.C.P. 55 and to
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remand the case foriresolution on the merits by trial by jury.
Respeétfully submitted,
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APPELLANTS’ RESPONSE.
TO RESPONDENTS ARGUMENT I

(1)~ The letters filed by the defendants with the Clerk of Court were legally sufficient

to avoid default.

Respondent argues that the. letters did not c'ohstiﬁlte an ansWer, that Appellants
did not make a “Rule 8” argument. below and it wasn’t sbeéi‘fically ruled on by the Court,
and that the letters filed .by Abpellaxits did not satisfy Rule 55. Bring of Respondent at
pages 6-18. Appellanfs submit the respondent’s argument is without merit and the lower
Court should be reversed. |
Plaintiff failed to timely te.il the Jaraki's that Jane AP Doe was not the real name
of the plaintiff in this action, and thus not the real néme of Dr. Jaraki?s‘pati‘ent. Coqnsel ~
neglected to tell the deféndants that the caption contained a pseudonym or anagram. The
cqneépondenée filed by Dr. Jaraki on July 9, 2010, and which Ahe mailed to plaintiff’s
counsel according to defendant’s afﬁdavi't, contains a dénial. The letter sfates referring to
his patients’ records, in part, “I do .n'ot find anybody by name Jane AP Doe.”
Respondent’s allegations were honendoué, she .claimed that Appellant Omar Jaraki -
placed his ﬁngér inside of her. R. ___ . She asserted such.was done for other than
medical reaso‘ns. Id. Appellants’ counsel argued below,’
. .v . certainly knowing who the Plaintiff is doesn’t alle\;iate
or c}oesn’t ‘undermine, one’s right to generally deny the
allegations with respect to a complaint, frames the issues
sufficiently, I would submit, under our rules to avoid being
. held in default under Rule 55. So, ... that’s the issue that

Your Honor has to decide today whether the letter on July
the 9" constitutes sufficiently an answer to avoid being

! This argument is in response to the trial Court’s erfoneous statement that the Appellant had been informed
“of the plaintiff’s identity “back in March” Tr. 6, lines 19-20. However, as of the mediation date, Appellants -
had not been informed of the identity of the plaintiff. R. __ .
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placed in t default in the action, and [ would submit that it
does. . .. ‘

Tr. 7, lines 8- 16. We subrﬁit the statement by Dr. Jaraki constitutes an answer and a
denial as argued by Appellants quoted above. Moreover, both Dr. Jaraki and his wife,
Halla, are from Syria. They reaéoﬂably did not understand plaintiff’s use of a pseudonym
~ or anagram to conceal the identity of the i)laintiff.

Respondent also argues there was no ruling by the Court on this issue and
therefore it is not properly before the Court. Brief of Respondent at page 12. Appellants
réspectfully submit that when they argued that the letters wer.e “sufficient to avoid
default,” it can reasonably understood that the Appellants were arguing that the- letters
were reﬁsonably sufficient to avoid default under the applicable rules of civil procedui'e
and that when the Court says “no” you are wrong in this instance, that the Court is
specifically ruling on the fact that the letters do not comply with S.C.R.C.P. 7 and/or 8.

S.C.R.C.P. 8 states in part, “If he [the defendant] is without knowledge or
information sufficient to form a belief as to the truth of an averment, he shall so state and

this has the effect of .a denial.”* Both letters sent by the Jaraki’s, that of Dr. Jaraki and

2 Rule 8(b)is entitled “Defenses; Form of Denials.” It reads as follows:

A party shall state in short and plain terms the facts constituting his defenses to each cause of
action asserted and shall admit or deny the averments upon which the adverse party relies. If he
is without knowledge or information sufficient to form a belief as to the truth of an averment, he
shall so state and this has the effect of a denial. Denials shall fairly meet the substance of the
averments denied. When a pleader intends in good faith to deny only .a part or a qualification of
an averment, he shall specify so much of it as is true and material and shall deny only the
remainder. Unless the pleader intends in good faith to controvert all the averments of the
preceding pleading, he may make his denials as specific denials of designated averments or
paragraphs, or he may generally deny all the averments except such designated averments or
paragraphs as he expressly admits; but, when he does so intend to controvert all its averments,
including averments of the grounds upon which the court's jurisdiction depends, he may do so by
general denial subject to the obligations set forth in Rule 11.
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that of his wife, state that they cannot find such a patient as “Jane AP Doe” in their
records. Clearly, we submit, each defendant is stating that he and she lack sufﬁcient
knowledge to respond and this equates with a general demal according to Rule 8. It was
error for counsel to file the affidavit of default we respectfully subrmt We respectfully
submlt that the letters of July 9, 2010, stated in’ effect that defendants lacked sufficient
knonvledge to answer the complaint and thus, a general denial was pled. R. . Even if
the letters are technically slightly deficient to constitute an answer, we submit “good

cause” has ‘oeen shown here beeause Apoellants did - not have knowledge about the |

" identity of the plaintiff.
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APPELLANT’S REPLY
TO RESPONDENT’SARGUMENT II

The element of the existence of a meritorious defense to the Respondent’s claims

is preserved to enable this Court to conduct an appellate review of this case wherein

Appellants seek relief from the entry of default. (IReply to Respondent’s-argur'nent ). :
‘Respondent has argued that the Appellants have nof preserved the issue of a
fngritorious defense. See Brief of Respondents at page 20 —l22. However, resﬁondent did
not makerthis argumeﬁt below when it filed its Memorandum in Opposition to Motion to
be Relieved from Default Judgment. R.___. In Re Dickey, 395 S.C. 336, 355, 718 S.E.2d
739 (2011) (“As a threshold matter, we note that Respondent for the first time on appeal
- challenges the appointment of Robert Bogan as a Special Prosécutor[fnlO] and the
Panel's method of questioning witnesses during the hearing.[fn11] Accordingly, we find
these arguments are not properly before this Court).” Appellants submit that it is the
Reépondent who has waived the right to pursﬁe this argument at the appellate level. Even
assuming that respondent may raise this argument for the first time on appeal, Appellants
reépectfully subfﬁit that respondent’s argument is without merit. |
Appellants do have a meritorious defense and they properly preserved the element

of the existence of a meritorious defense in this case as part of the motion for relief from
default ﬁled by thém below. As stated in the Brief of Appellant,

Once a party has put forth a satisfactory explanation for the

default, the trial court must also consider: (1) the timing of

the motion for relief, (2) whether the defendant has a

meritorious defense; and (3) the degree of prejudice to the

plaintiff if relief is granted. Wham v. Shearson Lehman

.Bros., Inc., 298 S.C. 462, 465, 381 S.E.2d 499, 501-02
(Ct.App. 1989). The trial court need not make specific
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findings of fact for each factor if there is sufficient .
~ evidentiary support on the record for the finding of the lack
of good cause. Dixon v. Besco Engineering, Inc., 320 S.C.
174, 179, 463 S.E:2d 636, 639 (Ct.App. 1995).
Brief of Appellant at p. 13. On October 12, 2010, an affidavit of default was filed by
plaintiff’s counsel and on November 22, 2010, a motion for relief from default was filed
by the Appellants. That filing-included, inter alia, an affidavit by Appellant, Omar Jaraki,
M.D. and a proposed Answer by Appellants in the event the Court determined that good
cause existed, or that the letters.did not constitute an answer. In both the affidavit and the
answer, Appellants asserted that they had not harmed the plaintiff in any way and denied: I
‘the allegations contained in the complaint. Thus, a meritorious defense existed in this
case.
Initially, in the affidavit that Dr. Jaraki filed in support of his -motioﬁ for relief
from default, he stated,
12. ... [Clontrary to Mr. Furr’s statement, I did mail “Exhibit A” to
him on July 9, 2010, and I filed a copy of the letter with the Court
on that date. I believe that my letter should be treated as both an.
answer and notice of appeararice. The letter generally denies that I
treated “Jane AP Doe” and therefore denies the allegations made in -
the complaint. : 4
13. Even now, knowing of the true identity of the plaintiff, I deny
that I committed any inappropriate conduct and I deny all of the
_allegations contained within the complaint which . allege
- misconduct or errors on my part, or on the part of any of the
defendants..
R. .Emphasis added.
Attached therewith was Appellants’ proposed- Answer. In their proposed responsive

pleading Apbellants denied every substantive allegation and denied causing any harm to
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the plaintiff. R. __ . This satisfies the meritorious defense element in setting aside a
default under S.C.R.C.P. 55, we respectfully submit.

APPELLANT’S REPLY
TO RESPONDENT’SARGUMENT III

The Court may not strike a responsive pleading in a medical malpractice lawsuit

due to a defendant’s failure to participate in pre-suit mediation before the malpractice

action has been filed under the circumstances presented by this case. (Response to

Respondent’s Argument I1T).
In the Brief of Appellant, Appellants argued
We respectfully submit that failure to follow the mediation
procedure contained within S.C. Code Ann. § 15-79-125
does not justify placing a defendant in default or striking a
defendant’s responsive pleading. This is especially so when
the identity of the plaintiff was not known by the date of
the scheduled mediation hearing.
Brief of Appellant at page 20. It is important to note that as of the date the mediation was
to be held, April 27, 2010, (1) tﬁe Appellants had not been told the real name of the
plaintiff, and (2) no court order had been issued requiring the Appellants to attend the
mediation. The routine practice in Appellants’ judicial circuit (the. Fifteenth Judicial
Circuit) is to schedule an ADR Sanctions Roster Meeting and at that roster meeting, the
.~ Court will order a mediation if it has not been scheduled or held by the time of that
meeting. See e.g. ADR Roster Meeting for April 22, 2013, in Horry County, South -
Carolina. 3

Moreover, all of the cases cited by the Respondent involve circumstances where

the alleged misconduct occurred affer the litigation had commenced, not before it had

? See, e.g.
http://publicindex.sccourts.org/horry/courtrosters/RosterDetails.aspx?CourtAgencv=26002&Rost_ .
erID=104&RosterCode=MQ; or http://www.horrvcounty.org/depts/legalserv/cocFiles/rvosters.asp,
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- commenced. As argued in the Brief of Appellants, the Coﬁrt should have tailored relief in
a manner which was justifiable or more appropriate for the severity or lack théreof of the
alleged mis-condugt. Rathér than doing so, however, the Courf ordered that Appellants
were to be denied the right to defend against the allegations made against them by the
respondent. | |
CONCLUSION
| For the fofegoing reasons, the _argumenfs presented by the Rgspondent in this
matter are without merit. Appellants would respectfully request this Court that it reverse
the Order denying Appellants motion for reliéf from default under S.C.R.C.P. 55 and to
remand the case for resolution on the merits by jury trial. |
| Respectfully submitted, |
LAW OFFICES OF WILLIAM ISAAC DIGGS
.
AL oadn
~ William Isaac ﬁigg's A —
1700 Oak Street, Suite D

Myrtle Beach, SC 29577
843-626-4243

-ATTORNEYS FOR APPELLANTS

This D™ day of March, 2013

Myrtle Beach, South Carolina
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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

DID THE TRIAL COURT ABUSE ITS DISCRETION IN REFUSING TO SET ASIDE
APPELLANTS’ MOTION TO BE RELIEVED FROM DEFAULT JUDGMENT?

DID THE APPH_.LANT S DEMONSTRATE SUFFICIENT GROUNDS TO WARRANT RELIEF
FROM DEFAULT JUDGMENT?

SHOULD THIS COURT AFFIRM ON THE GROUND THAT APPELLANTS HAVE NOT
DEMONSTRATED THE EXISTENCE OF A MERITORIOUS DEFENSE TO RESPONDENT’S
CLAIMS?



COUNTER-STATEMENT OF THE CASE

On January 27,2010, Jane RM Do'e (“Doe”) ﬁied a complaint against Omar
Jaraki, Halla J arakl, Cardiology & Arrhythinia Consuitants, Cardiology and Arrythm.las
Consultant, Institute of Electrophysiology, PC (collectively ;‘Defendants”). The
Complaint stated a number of causes of action arising from mappropnate sexual assaults
by Dr. Jaraki durmg his examination of Doe for potential cardlovascular problems
Several claims also asserted Dr. Jaraki filed false claims against Doe’s insurance
company, and furthermore falsified boe’s_ medical records following her report ‘of his
assaults to authorities | |

On February 26, 2010, Deputy Shenff Chnstopher Graham served the summons
and complaint upon Omar J ara.kl M. D Cardiology & ArrhythmJa Consultants, .
Cardiology & Arrhythmia Consultants, and Institute of Electrophys1ology, P.C.
(Rpp.146-149). On March 5, 2010, Deputy Graham served Halla Jaraki, MD. (R.p.lSO).

On April 27, 2010, Doe filed a motion for entry of default and for default
judgment, asserting that although the answers wete due on April 7, 2010 (aH~defendme
except for Halla Jaraki) and April 27, 2010 (Halla Jarak), there had not been an
appearance or Answer filed by the Defendants. (R.p.132; p.152). On April 30,»’2010, the
Clerk filed an Entry of Default. (R.p.151).

Oﬁ Septémber 20, 2010, Halla Jaraki and Omar Jaraki separately wrote letters to
Doe’s lawyer that were identical. The letters dic\l not respond directly to the aliegations in
the complaint but, rather; requgsted specific identifying information regarding Doe. Each

letter ended with “Until I'receive all the above information about this matter I cannot

-




answer any further quéstion.” (R.p.158-159). Both letters were apparently also filed with
~ the clerk of court. |

On October 27, 2010, Halla Jaraki sent Doe’s counsel a letter asserting that Halla.
Jaraki had sent a response to the court on April 1, 2010 and had also sent it to Doe’s |
counsel. The purported “response” was a letter signed by both Omar J arak1 and Halla
Jaraki requesting the identity of Doe before answering “any further questions.” (R.p.26).
On November 4, 2010, both Orﬁar Jaraki and Halla Jaraki -wrote separately that they
denied the allegations\by Doe.

On Novémber 10, 2010, all defendants jointly filed an answer to the complaint
through counsel. On November 22, 2010, the Jarakis moved through counsel to be
relieved from the default judgment. On November 30, 2010, the Jarakis filed an amended
motion for relief from the default judgment. Omar Jaraki attached an affidavit and a copy
of a letter dated March 24, 2010, which he asserted served as his formal response to the
complaint. Halla J araki also attached an affidavit as well as the letter of March 24,2010,
signed by Both Omar and Halla Jaraki. The basis for the motion was “the grounds
enumerated in S.C.R.C.P. 66(b)(1), including mistake, inadvertence, surprise, or
excusable neglect.” (R.p.17).
| On May 2, 2011, Doe filed a memorandum in opposition to the Jarakis’ motion.
Doe contended her counsel never received the letters the Jarakis assertéd they sent to

_counsel in March 2010. Doe also asserted the Jarakis did not even assert or prove the
existence of a meritorious defense to the claims. (R.p.154). |

‘The court held a hearing on May 21, 2012, on the motion and ruled the Jarakis
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failed to establish “excusable neglect” for not answering the complaint. (R.p.128, 11. 4-6;

p.129, 11. 2-7). That same date the court entered a Form 4 order. denying the motion to be

relieved from default judgment. (R.p.1).

On June 28, 2012, the J; arakis jointly filed and served a timefy notice of appeai

from the May 21, 2012 order.




ARGUMENTS
The decision whether to set aside an entry of default or a default judgment lies
solely 'within the sound discretion of the trial court. Richardson v. P.V., Inc., 383 S.C.
610, 682 S.E.2d 263 (2009). The trial court’s decision w111 not be disturbed on appeal

absent a clear showing of an abuse of that discretion. Id

I. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REFUSING TO SET
ASIDE APPELLANTS’ MOTION TO BE RELIEVED FROM DEFAULT JUDGMENT

Appellants contend the trial court erred and abused its discretion in ruling that the
letters they purportedly sent requesting additional information about Doe’s identity did
not constitute an answer pursuant to Rule 7, SCRCP, or amounted to efforts to “othefwise

defend” under Rule 55, SCRCP. This Court should not be persuaded by these arguments.

A. THE LETTERS DID NOT SATISFY RULE 7, SCRCP
Rule 7, SCRCP, provides:

(a) Pleadings. There shall be a complaint and an answer; and a

reply to a counterclaim denominated as such; an answer to a cross-claim, if
‘the answer contains a cross-claim; a third-party complaint, if a person who
was not an original party is summoned under Rule 14, and there shall be a
‘third-party answer, if a third-party complaint is served. No other pleadings
shall be allowed, except that the court may order a reply to an answer or a
third-party answer; and there may be a reply to affirmative defenses as
provided in Rule 8(c).

The Jarakis contend that each of the letters they purportédly filed and sent to Doe’s
counsel were a sufficient writing to constitute an answer for purposes of Rule 7. (App. Br.

p. 10). This Court should reject this argument.
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At the outset this issue is not preserved for appeal. The only ruling the trial court
* made in support of the denial of the moﬁon‘ was “I’'m going to find that doesn’t rise to
 excusable neglect.” (Kp.128, 11. 4-5; see also p.129, 1l. 2-7). The Jarakis did not move
pursuant to Rule 52, SCRCP, or Rule 59, SCRCP, for the court to address their argument
that the letters met the requirements of the Rules of Civil Procedure to constitute an
“answer.” See, e.g., McMaster v. Columbia Bd. of Zoning Appeals, 395 S.C. 499, 504 n.
3,719S.E.2d 666, 662 n. 3 (2011) (trial judge’s géneral ruling insufficient to preserve a
specific issue for appellate review; where a trial judge does not explicitly rule on an
argument raised and no Rule 59(¢), SCRCP, motion was filed, an appellate court‘may not:
address the issue). -
~ Assuming the Court finds the issue properly preserved, the Court should: still
affirm. First, the letters are not in the proper form required by the South Carolina Rules of
Civil Procedure. Rule 8(b), SCRCP, requires facts asserted in defenses to specifically
meet each averment in a complaint. Any affirmative defenses must be separately set forth
as well. Rule 8(c), SCRCP. Rule 10 provides that every pleading be captioned and that all
averments of fact in a defense made in separate numbered paragraphs. Rules 10(a), (b),
SCRCP. As this Court stated recently:
Fundamentally, an answer is “[t]he response of a defendant to the

plaintiff’s complaint, denying in part or in whole the allegations made by

the plaintiff.” Black's Law Dictionary 91 (6th ed. 1991). In form, an

answer “shall state in short and plain terms the facts constituting his

defenses to each cause of action asserted and shall admit or deny the

averments upon which the adverse party relies.” Rule 8(b), SCRCP. -

Furthermore, each denial “shall fairly meet the substance of the averments

denied.” Id. Where the defendant “is without knowledge or information
sufficient to form a belief as to the truth of an averment, he shall so state
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and this has the effect of a denial.” Jd. As with all pleadings, an answer
“shall be so construed as to do substantial justice to all parties.” Rule 8(f),
- SCRCP.
‘Hill V. Dotts, 345 S.C. 304, 308, 547 S.E.2d 894, 896 (Ct. App. 2001). The Jarakis’ letters
do hot fairly meet the éubstance of the averments in the complaint. In form, the letters do
not satisfy the SCRCP..

Next, even if the Court overlooks the utter lack of compliance with the rules
governing form, the substance of the letters fails to constitute an answer. In Hill, this
Court found that a letter sent by the pro se defendant did not “mention or deny any of tﬁe
fourteen specific aJlegaﬁonS of negligence and recklgssness set forth in Hill’s complaint.”
d Tﬁe Court held the trial court properly refused to consider the letter a deniai, either
specific or general, to the complaint. Likewise, the trial court in this case properly refused
to consider the Jarakis’ letters to be denials.

"The Note to Rule 7(a) indicates the adoption of Rﬁle 7(a) did not mark a relevant .
change in State practice:

Note:
This Rule 7(a) is identical to the Federal Rule, and the provisions

of Code §§ 15-13-10, 15-13-210, 15-13-310 and 15-13-610. There is no

change to State practice, except the references to third-party pleadings.

Even under prior practice an answer was required to “contain a denial of each material
 allegation of the complaint controverted by the defendant and a statement of aﬁy new
matter constitufing a defense.” DM Co., Inc. v. Nycoil Co., 273 S.C. 496, 257 S.E.2d 499

(1979) (holding judgment by default precluded under S.C. Code Ann. § 15-13-310 where

ofal response to pleadings, which did not comply with strictures of circuit court rules, at a
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rule to show cause hearing was sufficient to comply W1th substantive requirement of the
rules giv;n plaintiff had actual notice éf both fhe existence and contents of defendant’s
résponse to plaintiff’s Complaint; defendant’s tesﬁﬁony under oath controverted éaéh
material allegation of the complaint and made a statement of Dew matter constituting an
afﬁrmaﬁve defense). Here, even if the letters could be construed to be resi)onéive, the;e is
nothing in them to controvert any allegations of the complaint or raise any matter
constituting an affirmative defense. They do not, in substanqe, amount to answers to the
complaint.
| Courts in other jurisdiqtion’ have cqnsistentiy held that a letter that does not meet
‘ thg form or substance of a responsive pleading does not c‘onstifute an “answer” so as to
- avert an entry of default. Compde Spratt v. Brant Fi redericks‘oﬁ, Op. No. 38579 (Ohio Ct.
App. filed April 26, 1979) (1979 WL 210050) (holding letter by defendant filed with
clerk of court and second letter sent to plaintiff’s counsel éssérting denial of responsibility
for plaintiff’s damages did not constitute an “answer” under Ohio Rules of Civil
Procedure because (a) letter did not meet form requirements of Rule 10; (b) the letter did
not constitute a “general denial” under Rule 8(B); (c) there was no proof of service
- required by Rule 5(D) with Bosworth v. Cooney, 156 Ga.App. 274, 277, 274 S.E.2d 604,
606 (Ga. Ct. App. 1980), cert. denied 2/3/81 (holding defendant’s “motion to disﬁliss and -
| produce a deed,” memorandum in support of the motion, and»aﬁ‘idavitg ciid not constitute
an “answer” within the meaning of Georgia Civil Practice Act; Code permité a complaint,
an answer, a third-party complaint and énsWef, areply to a counterclaim, and'an answer

to a cross-claim, and “these documents and these documents alone constitute the
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~ pleadings”; court noted there was no language in the documents that could reasonably be
construed as a general denial'of the averments of the complaint not any specific denial of
the principal allegations of the separate paragraphs of the éomplaint except as to
jurisdiction) and Everest Reinsurance Co. v. Kerr, 253 S.W.3d 100 (Mo. Ct. App. 2008)
(finding letter sufficient to constitu;te answer where it referenced proper case number,
reflected the “subject” to be “Answer to Petition,” stated it: was in response to the
summons, was signed by defendant, was ﬁle—stampe@ with the clerk within thirty days of
service, and stated petition contained many false statements and accusations” and that

* defendant’s “plea....in this matter-is NOT GUILTY™; further, defendant provided specific
denials to majority.of allegations at default hearing and asked for permission to amend
answer if letter deemed insufficient).

The letters in this case fall far short of the mark from letters that courts have
accepted as responsive pleadings. The letters do not supply any denial _of liability, nor do
they fairly meet the avefments in the complaint: The specific allegations of the complaint
were the subject of a report to the medical board in the Spring of 2008, as noted in the
J a.ré.kis’ brief. (App. Br. p. 6). The Jarakis’ protestations that they did not know who Doe
was are hoﬂow.

Furthermore, Dr. Omar Jaraki is no stranger to the litigation process. (Rp.lé7, 11.
6-14). See In re: Omar JARAKI, Debtor:', Case No. 04-09182-W (U.S. Bnkrcy Ct., D.S.C.
2006) (2006 WL 2612198) (permitting bankruptcy trustee to settle ﬁﬁgaﬁon Dr. Jaraki
brought in Horry County entitled “Omar Jaraki, M.D. vs. Len Villacres and Medtronic,

Inc.,” Case No. 04—CP—27—3103, over Dr. Jaraki’s objection); Jaraki v. Quinlan, Case
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No. VA933406 (Mass. Super. filed 6/30/94) _(1994 WL 879877) (Dr. Jaraki sued a
number of defendanté, including “John Dog” defendants, for variousﬁcauses of action);
Jaraki v. Cardiology Associates bf Northeast Arkansas, P.A., 75 Ark. App. 198, 55
S.W.3d 799 (2001) (Dr. Jaraki was sued for purportedly violating a non-compete claﬁse
in his employment cdntrac’g). He is intimately familiar with both the; civil and criminal -
justice systems in South Carolma as well as other states. This Court should take judicial
notice of the méttefs in which Dr. Jaraki has been a litigant which are of public record.
Rule 201, SCRE. Cf Sloan v. Greenville Caunty',: 380 8.C. 528, 670 S.E.2d 663 (Ct. App.
2009) (this Court took judiciavl' notice of its own docket); It is not disputable that Horry

~ County’s Public Index lists several matters in which Dr. Jaraki is a litigant. See Jaraki v.
Medtronic, Inc., 2004-CP-26-03103 (currenﬁy under Rule 40(j),SCRCP, dismissal);
Willis v. Jaraki, 2004-CP-26-04504 (unconteste& default); Jaraki v. White, 2004-CP-26-

' 00543 (dismissed by summary judgment); Jéraki 'v. White, 2004-CP-26-04462. See

http ://WWW.hogcoung' .org/SCIDWEB/publicindex/PISearch.aspx?CourtType=G This

Court may take notice of the existence of those matters. See Hemingway v. Small, 284

S.C. 42,324 S.E.2d 335 (Ct. App. 1984) (original judicial notice of adjudicative ﬁp;iings

at the appellate level should be limited to. mafters which are ind.ispﬁfcable). '

Even so, lack of famlhanty with legal proceedings is unacceptable and the cdurt
will not hold a layman to any lesser standaid than is applied fo an aﬁomey. Hill v. Dorts
(citing Goodson v. Am. Bankers Ins. Co., 295 S.C. 400, 403, 368 S.E.2d 687, 689 (Ct.
App.1988)). Here', the Jarakis, who are both educated pérsons famil'iarl with the judicial

process, expect the Court to hold them to a lesser standard because they coﬁtend they did
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not understand the pleadingé. Dr. Jaraki was Weﬂ aware of who “Jane RM Doe” is,

having pled guilty in May 2010 to criminal charges arising frqrﬁ his assaults on several

’ worrien, including Doe, (see h@;//www.ca:olinalive.com/news/stogz.aspx?id=4621OQ)

and further having responded to a complaint before thé medical board Doe made in 2008.
Accordingly, this Court should reject the Jarakis’ argument that the letters they

claim they filed and mailed to Doe’s counsel constitute an “answer” under Rule 7,

SCRCP. The Court should affirm the trial court’s denial of the Jarakis’ motion to be

reliéved from default judgment.

B. THE LETTERS DID NOT SATISFY RULE 55, SCRCP

Rule 55, SCRCP, provides:
(a) Entry. When a party against whom a judgment for affirmative

relief is sought has failed to plead or otherwise defend as provided by

these rules and that fact is made to appear by affidavit or otherwise, the

clerk shall enter his default upon the calendar (file book).
(Emphasis added). The Jarakis submit that their letters “was an attempt to ‘otherwise
defend’ the action” for purposes of Rule 55(a). This argument should not be persuasive.

This issue is likewise not preserved for appeal. As notéd above, the only ruling the
trial court made in support of the denial of the motion was “I’m going to find that doesn’t
rise to excusable neglect.” (R.p.128, 1l. 4-5; see also p.129, 11. 2-7). The Jarakis did not
move pursuant to Rule 52, SCRCP, or Rule 59, SCRCP, for the court to address their

argument that the letters met the requirements of the Rules of Civil Procedure to

constitute a “pleading” or that they “otherwise defended” the complaint. See, e.g.,
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McMaster v. Columbia Bd. ‘of Zoning Appehls, 395 S.C. 499, 504 n. 3, 719 S.E.2d 660,
662 1.3 (2011) (trial judge’s general ruling insufficient to preserve a specific issue for
appellate .reviev_v; Where a trial judge does not explicitly rule on an argurnent rnised a’n‘d.no
Rule 59(e), SCRCP, motion was filed, an appellate court may not address the issue).
Assuming the Court finds the issue properly preserQed, the Court should still

affirm. The Jarakis’ contend their letters constitute an attack that would prevent default

.' without presently pleading to the merits of the complaint. (App. Br. p. 11). They contend
the letters deny “they had treated any such patient as ‘Jane RM Doé> and thns necessarily
denies the whole of the allegaﬁons made ageinst them in Resnondent’s conlplaint.” (App. ‘
Br. p. 12). These arguments should not be persuasfve.' |

South Carolina’s version of Rule 55(a) is drawn from Federal Rule 55. Rule 55,

SCRCP, Notes. Some federal courts have explained that nnder the federal rules, the
words “otherwise defencl” under Rule §S'refers to “attaeks on the ser\lice, or motions to
dismiss, or for better particulars, and the like, which rnay prevent defanlt without
presently pleading to the m'erifs.v” Bass v. Hoagland, l72 F.2d 205, 210 (5th Cir.1949)
(“The worcls othermse defend’ refer to attacks on the serv1ce or motions to dismiss, or
for better particulars, and the like, which may prevent default wuhout presently pleadmg
to the merits.”);Olsen v. International Supply Co., 17 Alaska 643, 22 FR.D 221 (D.C.
Alaska 1958) (same, following Bass). See also 5 C. Wright & A. l\/ﬁller, F ederal Practice.
and Procedure § 2682 (1990) (“The words ‘otherwise c{efend’ refer to the interposiﬁon of

various challenges to such matters as service, venue, and the sufﬁcrency of the pnor

pleading, any of whmh might prevent a default if pursued in the absence of a responsive
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pleading.”). One state court has indicated the language envisions a pre‘-answer motion in
lieu of an answer as permitted by Rule 12 (b). See Harrison v. Mississippi Bar, 637 So0.2d
204 (Miss. 1994) (holding the words “otherwise defend” in Mississippi’s version of Rule
55(a) envisions a motion under Rule 12(b)). Accord Wickstrom v. Ebert, 101.F.R.D. 26

- (D.C. Wis. 1984) (motions challenging a complaint for failure to state a claim upon
which relief can be granted fall squarely within the ambit of the phrase “otherwise
defend”); Smithv. C.LR., 91 T.Ci. No. 66, 91 T.C. 1049 (1988) (phrase “otherwise
defend” as used in Rule 55 refers to defenses and objections available to a defendant by
motion pﬁor to filing an answer). Thus, even under this viéw, a bre-answer motion
pursuant to Rule 12, SCRCP, is required to fall within the ambit of the “otherwise
defend” language of Rule 55(a).

However, the majority of federal jﬁrisdictions have held the words “or otherwise
defen: » rqfers to proceedings after a defendant has ans§vered, and is viewed as the reverse
of “failure to prosecute” Aor.l the plaintiff’s side. See, e.g., Au Bon Pain Corp. v. Artect
Inc., 653 F.2d 61 (2d Cir.1981) (the court found that a defendant’s nonappearance ata
deposition, dismissal of counsel, vague and unrc;,sponsive answers to interrogatories, and
failure to appear at trial were sufficient to support a ﬁﬁding that he had “failed to plead or
otherwise defend” under Rule 55). See aiso City of New Yérk V. Mickalis Pawn Shop,
LILC, 645 F.3d 114 (2nd Cir. 2011) (noting the view espoused in Bass v. Hoagland has
not “found févor in a majority of our sis_tcr circuits™). One of those “sister circuits” is the
Foui'th Circuit. See Home Port Rentals, Inc. v. Rubgn, 957 F.2d 126 (4th Cir. 1992) (in

case arising out of South Carolina, Fourth Circuit affirmed finding of default under Rule
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55 where defendants had filed responsive »p.lve.adings but failed to cooperate in discovery,
refused 'so submit to depositions, and failed to parﬁcipate in the defense of the suit). -

Here, the Jarakis failed to plead uﬁdes Rule 7, SCRCP, as» discussed in the

| preyious section of this Brief. They also did not .‘“otherwise defend” within either

interpretation of that language in Rule 55(a). They filed no pre-answer motion pursuant to
Rule 12, and their letters do not constitute an attempt to “otherwise defend” as that phrase
has been iﬁterpretéd.

Ascordingly, the Court should affirm the tnal court’s denial of the Jarakis’ motion

to set aside default judgmént.

II. THE APPELLANTS DID NOT DEMONSTRATE SUFFICIENT GROUNDS TO -
WARRANT RELIEF FROM DEFAULT JUDGMENT

The trial court made one rulmg below “I’m gomg to ﬁnd that doesn t rise to
excusable neglect ” (R.p.128, 11 4 5; see also p 129, 11. 2- 7) On appeal the Jarakis
prov1de the followmg statement of the issue on appeal

Did the tnal court commit error and abuse its discretion when it ruled that

the appellants had failed to establish good cause to be relieved from

default judgment pursuant to S.C. R.C P. 60?

(App Br p-4) (empha51s added) The J. arakls state the issue in that fashion further in the |
bnef (App. Br. p 12). Thls is an incorrect statement of the law

The standard for granting relief from an entry of default is “good cause” uﬁder

Rule 55(c), ‘SCRCP, while the standaid is more rigdrous for granting relief from a default

judgment under Rule 60’(b), SCRCP. Sundown Operating Co., Inc. v. Intedge Indus., Inc.,
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383 S.C. 601, 681 S.E.2d 885 (2009). Relief from default judgment under Rule 60(b),
SCRCP, “requires a more particularized showing of mistake, inadvertence, excusable -
neglect, surprise, newly discovered evidence, fraud, misrepresentaﬁon, or. ‘other
misconduct of an adverse party.’” Id. (quoting Rule 60(b), SCRCP).

In this case, theré is no challenge to the trial court’s finding of a lack of .
“excusable neglect.” Thus, it is fhe law of this case that the Jarakis failed to establish
“excusable neglect” so as to warrant relief under Rule 60. See State v. Fripp, 396 S.C.
434, 721 S.E.2d 465 (Ct. App. 2012) (appellant’s failure to challenge the trial court’s
ruling in the appellate brief renders the unchallenged ruling the law of the case).

Even so, the Jarakis failed to present or argue any particularized showing of
mistake; inadveftence, excusable neglect, surprise, newly discovered evidence, fraud,
misrepresentation or other misconduct by Doe. They éls§ failed to establish they had
some diminished capacity to justify relief under Rule 60. See ITC Commercial Funding,
_ LLC v. Crerar, 393 S.C. 487, 713-S.E.2d 335 (Ct. App. 2011) (discussing Sundown and
affirming the failure to set aside default judgment under Rule 60). Accordingly, the trial
court’s ruling is correct.

The Jarakis contend that under the privacy constraints of the Health Insurance
Portability and Accountability-Act of 1996 (HIPAA), they needed the additional |
information before ﬁling'-a formal respéns_e to the complaint. (App. Br. pp. 13-14). The
éhort answer to this is that the Jarakis did not make this argument to the trial court, nor
did the trial court rule upon it. E.g., RFT Management Co., L.L.C. v. Tinsley & Adams

LLP.,3998S.C.322,337n. 7,732 S.E.2d 166, 174 n. 7 (2012) (arguinents not made at
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the time of trial court;s ruling are not properly reviewable on appeal).

Further, the Jarakis could havé (1). moved to dismiss pursuant 10 Ruie 12(b)(6),
SCRCP; (2) moved for a more definite statement pursuant to Rulé 12(e), SCRCP (“[i]fa
pleading to which a responsive pleading is permitted is so vague of ambiguoug thata -
party cannot reésonably be required to fra_t'ne a responsive pleading, he may move fora
more definite statement before interposing hls responsive pleading™)'; or (3).anSwered the
coﬁplﬁnt with a general denia.l and averments that fairly met the allegations. The Jarakis
-did none of these things. Instead, thgy simply played a game of cat and mouse, asse1;t'ing
they did not know any “Jane RM Doe” and that they required additional information
before answering. As noted above, Dr. Jaraki himself had been é plaintiff in a case in
which he sued “doe” defendants. |

Appellants were not confused about who “Jane RM Doe” was. As they admit in
 their brief, Doe filed a report (;f Dr. Jaraki’s behavior in the Spring of 2008. (App. Br. p.
6). Dr. Jaraki was also criminally charged because of his behavior, and ultimately pled
guilty in May 2010. (see http://www.carolinalive.com/news/story.aspx?id=462100)

This Court should reject the Jarakis® argument that they established “good cause”
to ]ustlfy setting aside the default judgment, and should aﬂ'irm the trial court’s ruling.

OI. Ta1s COURT SHOULD AFFIRM ON THE GROUND THAT APPELLAN‘I‘S HAVE Not

DEMONSTRATED THE EXISTENCE OF A MERITORIOUS DEFENSE TO

‘- RESPONDENT’S CLAIMS :
The Court should affirm the trial court’s ruling for the additional reason that the

Jarakis have failed to establish the existence of a meritorious defense sufficient to justify

! The Jarakis’ counse] admitted as much at the motion hearing. (R.p.124, L. 1-4).
-16-




relief under Rule 60, SCRCP.

A meritorious defense is necessary in order for a judgment to be set aside under
Rule 60(b), SCRCP. McClurg v. Deaton, 395 S.C. 85, 716 S.E.2d 887 (2011). A
meritorious defense is more than merely a factor to consider under certain Rule 60(b)
grounds for setting aside default judgments. IT7C Commercial Funding, LLC v. Crerar,
393 S.C. 487, 713 S.E.2d 335 (Ct. App. 2011). To establish a meritorious défense, the
party does not have to show he would prevail on the merits; rather, a meritorious defense
need be only one which is woithy of a hearing or judicial inquiry because it raises a
question of law deserving of some investigation and discussion or a real controversy as to
real facts arising from conﬂicting or doubtful evidence. Williams v. Watkins, 384 S.C.
319, 681 S.E.2d 914 (Ct. App. 2009). The party seeking to set aside the judgment has the
burden of presenting evidence proving the facts essential to entitle him to relief. McClurg
v. Deaton, at 575, 671 S.E.2d at 94. Accord Rodriguez v. Gutierrez, 391 S.C. 323, 705
'S.E.2d 94 (Ct. App. 2011) (movant in a Rule 60(b) motion has the burden of presenting
evidence proving the facts essential to entitle him to relief).

The Jarakis baldly state “The appellants deny fully the Respoﬁdents[’] allegations.
Thus, there is a meritorious defense.” (App. Br. p. 14). This is their only argument on this
.point. The Jarakis did not offer evidence or otherwise prove facts essential to their
claimed entitlement to relief, either below or on appeal. This alone is fatal to the relief
they seek. |

Accordingly, the Court should affirm the trial court’s denial of the Jarakis’ motion

for relief pursuant to Rule 60.

-17-



CONCLUSION

For the reasons stated the Court should affirm the trial court’s ruling.
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SC Bgr # 004210 - :
UESTEIN, NICHOLS, THOMPSON &
DELGADO, LLC

Post Office Box 7965

Columbia, SC 29202

(803) 779-7599

O. Fayrell Furr, Jr.

SC Bar # 002246
FURR & HENSHAW
1900 Oak Street
'Myrtle Beach, SC 29577
Office: (843) 626-7621

Attorneys for Respondent
December 14, 2012 ;

-18-




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY

Court of Common Pleas ' Cq: ST
Benjamin H. Culbertson, Circuit Court Judge BRI S
Case No. 2010-CP-26-5146
Jane “AP”Doe, ... Respondent,
V.
Omar Jaraki, Halla Jaraki, Cardiology
& Arrhythmia Consultants, Cardiology
and Arrythmias Consultant, Institute
of Electrophysiology, P.C., ......... ... ... .. ... Defendants,
of whom
Omar Jaraki and Halla Jarakiare ................. Appellants.

INITIAL BRIEF OF RESPONDENT

John S. Nichols

SC Bar No. 4210

BLUESTEIN, NICHOLS, THOMPSON &
DELGADO, LLC-

Post Office Box 7965

Columbia, SC 29202

(803) 779-7599

O. Fayrell Furr, Jr.

SC Bar No. 2246

FURR & HENSHAW
1900 Oak Street

Myrtle Beach, SC 29577
Office: (843) 626-7621

~Attomneys for Respondent



Table of Authorities
Counter-Statement of the Issues on Appeal

Counter-Statement of the Case -

Conclusion

TABLE OF CONTENTS

" The Circuit Court Did Not Abuse its Discretion in Refusing to Set Aside

Appellants’ Motion to Be Relieved from the Entry of Default .............
A. The Letters Did Not Constitute an “Answer” ............ P ..
B.  The Letters Did Not Satisfy Rule 8, SCRCP ....................

C.  The Letters Did Not Satlsfy Rule 55, SCRCP . e o

This Court Should Affirm on the Ground That Appellants Have Not
Preserved the Issue of t~ Existence of a Meritorious Defense to

Respondent’s Claims . .. . ...... oottt i

The Circuit Court Did Not Err as a Matter of Law in Prohibiting
Appellants from Filing Responsive Pleadings as a Means of Enforcing the
Pre-Suit Mediation Procedure Set Forth in Section 15-79-125 of the South

CarolinaCode .......... P




TABLE OF AUTHORITIES
CASES
SOUTH CAROLINA
| Barnette v. Adams Bros. Logging, Inc., 35V5 S.C. 588,586 S.E.2d 572 (2003) ........ 24
Davis v. KB Home of South Carolina, Inc., ’ _

394S8.C. 116,713 S.E2d 799 (Ct. App. 2011) ................. e 21

DM Co., Inc. v. Nycoil Co., 273 8.C. 496,257 S.E2d 499 (1979) .................. 8
Gooa’_son v. Am. Bankers Ins. Co., 295 S.C. 400, 368 S.E.2d 687 (Ct. App.1988) ..... 11 |

| Graves v. CAS Medical Systems, Iﬁc., ___S.C.___,735S.E.2d 650 (2012) .. .' ...... 13
];-femingway'v. Small, 284 S.C. 42,324 SE.2d 335 (Ct. App. 1984) . ............... 11

Hill v. Dotts, 345 S.C. 304, 547 S.E.2d 894 (Ct. App. 2001) ................ 7,11, i3

I'On, LLC v. Mount Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000) ‘. R RN 21

Jarakiv. Medironic, Inc., 2004-CP-26-03103 ... .......... .................. 10

 Jarakiv. White, 2004-CP-26-00543 . . . ... o 10, 11

Jaraki v. White, 2004-CP-26-04462 . .................c.ccc... .. U 11

A Jennings v. Jennings,  S.C. 736 SE2d242(2012) ......... ... .. ... 25

" McClurg v. Deaton, 395 S.C. 85, 716 S.E.Zd 887 (2011) ..o 21

McMaster v. Columbia Bd of Zoning Appeals, 395 S.C. 499, 719 S.E.2d 660 (2011) . . 14
. McNair v. Fairfield County, 379 S.C. 462, 665 S.E.2d 830 (Ct. App. 2008) ......... 24
-Moseley v. All Things Possible, Inc., 395 S.C. 492,719 S.E.2d 656 2011) ... 21

RFT Managemént Co., L.L.C. v. Tinsley & Adams L.L.P.,
399 8.C. 322,732 SE2d 166 (2012) ... ..o 18,19

RoTec Services, Inc. v. Encompass Services, Inc
359 S C. 467, 597 S.E.2d 881 (Ct. App. 2004) ......................... .13



Savannah Bank, N.A. v. Stalliard, 400 S.C.' 246,734 SE.2d 161 (2012) ........ co 12

Sloan v. Greenville County, 380 S.C. 528, 670 S.E.2d663 (Ct. App.2009) ......... 10
SST Medical Services, Inc. v. Cox, 301 S.C. 493, 392 S.E.2d 789 (1990) ......... 12, 14
Standard Sav. & Loan Ass’nv. Evans, 255 S.C. 207, 178 S.E.2d 145 (1970) ...... 22
Sundown Operating Co., Inc. v. Intedge Industries, Inc., » _

383 S.C. 601,681 SEE2d 885(2009) ... ..o viii i 20~
Thompson v. Hammon, 299 S.C. 116, 382 SE2d900(1989) ..., 20
Wilder v. Blue Ribbon Taxicab Corp., ,v . | ‘ S

396 S.C. 139, 719 S.E.2d 703 (Ct. App. 2011) .. ... e S 20
Willis v. Jaraki, 2004-CP-26-04504 ... ............ PO N 10

OTHER JURISDICTIONS
Au Bon Pain Corp. v. Artect Inc., 653 F.2d 61 (2nd Cir.1981) .. e ... 18
Bass v. Hoagland, 172 F.2d 205 (5th Cir. 1949) ... ..... e VT ............ 15,18
Bosworth v. Cooney, 274 S.E.2d 604 (Ga. Ct. App. 1980) ..o oot 9
City of New Yorkv. Mickalis Pawn Shop, LLC, 645 F.3d 114 (2nd Cir. 2011) e 18
Equable Ascent Fin, LLC. v. Christian, 962 N.E2d 322
«(Ohio Ct. App. 10 Dist. 2011) ...t i e 16
‘ Everesz‘ Reinsurance Co. v. Kerr, 253 S'W. 3d 100 (Mo Ct App 2008) ..... e 9
Harrison v. Mississippi Bar, 637 So.2d 204 (MlSS 1994) ... 15
Heritage Realtors v. Kahmann,

Op. No. CA92-09-082 (Ohio App. 12 Dist. 1993) (1993 WL 128116) ... .... 16

Home Port Rentals, Inc. v. Ruben, 957 F.2d 126 (4th Cir. 1992) ......... e 18

Inre: Omar JARAKI, Debtor,
Case No. 04-09182-W (U S. Bnkrcy Ct., D.S.C. 2006) (2006 WL 2612198)




\

Jaraki v. Cardiology Associates of Northeast Arkansas, P.A.,
558 W.3d 799 (Ark. Ct. App.2001) .. ... ooo i P 10

Jarakiv. Quinlan,
Case No. VA933406 (Mass. Super. ﬁled 6/30/94) (1994 WL 879877) ....... 10

Murphyv Alhajj,
Op. Nos. 74198, 74199, 74200 (Ohio App. 8 Dist. 1999) (1999 WL 355197) .. 16

Olsen v. International Supply Co.,

17 Alaska 643,22 F.R.D. 221 (D.C. Alaska 1958) .......... e 15
Smithv. CIR,91 T.C.No. 66,91 T.C. 1049 (1988) ......... e T 15
Spratt v. Brant Frederickson,

' Op. No. 38579 (Ohio Ct. App. filed April 26, 1979) (1979 WL 210050) .. ..... 8
Stradiot Specialty, Inc. v. Am. Calendar Co., Inc.,

Op. No. 2004-L-162 (Ohio App. 11 Dist. 2007) (2007 WL 1881309) ........ 17
Wickstrom v. Ebert, 101 FR.D. 26 (D.C.Wis. 1984) ... ..o 16
STATUTES
S.C. Code Ann. § 15-13-310(1976) ... ..o, B 8
S.C. Code Ann. § 15-79-125 (2012) . ..o e 4,22,23,24
RULES
Rule 220(c), SCACR . i 21
Rule 6, SCRADR ... ... i e 23
Rule 10, SCRADR . . ..o e e 23
Rule 7, SCRCP ... ... .. i P 6,8,11,12,18
Rule 8(b), SCRCP ... ..o e 6,7,9,11,12,13,14
Rule 8(f), SCRCP ... . e 7
Rule 10, SCRCP ..ot e e 7,9
Rule 12,SCRCP ... .. ... e 15,16, 18,19
Rule 37(b), SCRCP . ... o 23,24
Rule 55,SCRCP ... .. e 6, 14, 15, 16, 18, 20, 21
o Rule 59(e), SCRCP ..ot EEERE T 15

Rule 201, SCRE . .. oottt e e _10
MISCELLANEOUS o

5 C. Wright & A. Miller, Federal Practice and Procedure § 2682 (1990) ........... 15

Black’s Law Dictionary 91 (6thed. 1991) ......... oo 7

iy~



COUNTER-STATEMENT OF THE ISSUES ON APPEAL

DD THE CIRCUIT COURT ABUSE ITS DISCRETION IN REFUSING TO SET ASIDE
APPELLANT S’ MOTION TO BE RELIEVED FROM ENTRY OF DEFAULT?

DIb THE APPELLANTS DEMONSTRATE SUFFICIENT GROUNDS TO WARRANT RELIEF
FROM ENTRY OF DEFAULT? -

SHOULD THIS COURT AFFIRM ON THE GROUND THAT APPELLANTS HAVE NOT
PRESERVED THE ISSUE OF THE EXISTENCE OF A MERITORIOUS DEFENSE TO
RESPONDENT’S CLAJMS7

DD THE CIRCUIT COURT ERR AS A MATTER OF LAW IN PROHIBITING APPELLANTS

FROM FILING RESPONSIVE PLEADINGS AS A MEANS OF ENFORCING THE PRE-SUIT

. MEDIATION PROCEDURE SET FORTH IN SECTION 15- 79-125 OF THE SoUTH
_CAROLINA CODE?
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COUNTER-STATEMENT OF THE CASE

On January 15, 2010, Jane AP Doe (“Doe”) filed a Notice of Intent to File Suit in
| a professional negngnce action against Omar J araki, Halla J arak1, Cardiology &

- Arthythmia Consultants, Cérdiology and Arrythmias Consultant, Institute of
Electrophfrsiology, P.C. (collectively “Defendants™). Doe attached a copy of the answ'ers
to the standard interrogatories under Rule 33(b), SCRCP.

On May 3, 2010, Doe sent Defendants a letter advising them of the pre#suit
mediation. (Tr. 3/7/11, p. 9, 11 11-21). In the letter, Doe identified her true name. (Tr.
3/7/11, p. 9, 1L, 14-21). o

On May 14, 2010, Judge John L. Breeden signed an ofder terminating the Pre-
Litigation Mediation. The order noted that the Defendants “were not present....” (Order of
| May 14, 2010; Tr. 3/7/11, p. 10,1. 23 - p. 11, 1. 7).

Doe filed a complaint against Defendants on June 11, 2010. The Complaint stated
a number of causes of action arising from inappropriate sexual assaults by Dr. Jaraki
during his examination of Doe for potential cardiovascular problems and for weight loss.
Several claims also asserted Dr. J araki filed false claims against Doe’s insurance
company and furthermofe falsiﬁéd Doe’s medical records following her report of his -
assaults to authorities. (Complaint).

| On June 28,2010, Deputy Sheriff Christopher Graham served the summons and
complaint upon Omar Jaraki, M.D., Cardiology & Arrhythmia Consultants, éardiology &
Arrhythmia Consultants, and Institute of Electrophysiology, P.C. (Proofs of Service). On .

June 29, 2010, Deputy Graham served Halla Jaraki, MD. (Proof of Service).
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On July 9, 2010, Halla Jaraki and Omar Jaraki separately wrote letters addressed
to Doe’s lawyef. The letters did not respond directly to the allegations in the Complaint
but,.rather, requested spgqiﬁc identifying information regarding Dbe. Each letter énded
with “Until I receive all the above information about this matter I cannot answer any
3 further questlon ” (Letters of Omar and Halla Jaraki of 7/9/10). Both letters were
| apparently filed with the clerk of court.

On July 20, 2010, Doe’s counsel sent Defendants a letter advising thém that Doe
. had discovered the letters dafed VJuly 9, 2010, in the Clerk’s file, and advising them once
again what her true identity was. V(Tr..3/7/11 p. 11, 11. 8-25).

On October 10, 2010, Doe filed a'motion for entry of default and for default
judgment, asserting that although the answers were due on July 28, 2010, there had not
been a_n.appearance or Answer filed by the Defendants. (Plaintiff’s Notice of Motion and
Moﬁ_on for Default Judgment)... |

On November 22, 2010, the Jarakis moved through counsel to be relieved from
the entry of default. On November 30, 2010 (125 days after the answer was due and 51
days after‘Doe’s motion.for énTIy of default), all defendants jointly filed an answer to the
complaint through counsel. On December. 1,>20> 10,'the Jarakis filed an amended motion
for relief from the entry of default. Omar Jaraki attached an affidavit and a copy of his

| leﬁ§: dated July 9, 2010, which he asserted served as his formal response to. the |
complaint. Halla J aréki also attaéhed an affidavit as well as her letter éf July 9, 2010. The.
basis for the moﬁoﬁ was “the grounds enumerated in S.C.R.C.P. 55 , inclucimg_ géod

cause.” (Motion to be Relieved and attachments).
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On March 2, 2011, Doe filed a mqmoré.ndum 1n opposition to the Jarakis’ motion.
Doe contended her counsel never received the letters the Jarakis asserted they sent to
counsel in July 2010. Doe pointed out that her counsel found the letters during a search of
the Court file and sent a response identifying the name of the patient (i.., Doe’s true
name) on July 20, 2010, yet they still failed to answer. (Memorandum in Opposition with
 Attachments; Tr. 3/7/11, p. 8,1. 21 - p. 9, L. 10).

The circuit court held a hearing on March 7, 2011, on both a motion for entry of
default and the motion to be relieved. (Tr. 3/7/11, p. 5, 11. 8'-16). Following argument, the
court granted the motion to enter default and denied the motion to be relieved from
default. (Tr. 3/7/11, p. 13,1. 23 - p. 14, 1. 15). The court ruled the letter was not
responsive (Tr. 3/7/11, p. 14, 1l. 2-3). The court added:

[TThis Court has the inherent authority to enforce the provisions of 15-79-

125 which requires the pre-suit mediation and due to Dr. Jaraki’s failure to

attend the pre-suit mediation one way we can enforce it is by prohibiting

responsive pleadings because he didn’t comply with the statute in that

regard. So, I want to make sure that both of those are in there, number one,

that his letter does not constitute an answer, and then number two, that I

find based upon the exhibits he knew the identity of the Plaintiff, and he

~willfully failed to attend the pre-suit mediation and because the Court has

the inherent authority to enforce that statute I’'m going to enforce it by not

allowing responsive pleadings in this action.

(Tr. 3/7/11, p. 14, 11. 3-15). The court entered a written order on May 20, 2011, reflecting
these rulings. (Order of May 16, 2011 entered on May 20, 2011).

On June 3, 2011, the Defendants moved the court to reconsider its order. (Motion
to Reconsider). Plaintiff filed 2 memorandur in opposition to the motion for
reconsideration. (Memorandum in Opposition to Motion to Reconsider). On August 17,

2011, the Court entered a Form 4 order denying Defendants’ motion for reconsideration.
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Defendants appealed the orders denying the motioﬁ to set aside default. Doe
moved to dismiss the appeal because the ordér was not appealable until final judgment.
On Decémber 8, 2011, the Court of Appeals entered an ‘order granting the motion to - ‘
dismiss the appeal. |

On April 9, 2012, the circuit court held a hearing on the daniages portion of the
case. (Tr. 4/9/ 12). Following testimony the trial court ordered judgment for the plaintiff
for $179,090.00. (Tr. 4/9/12, p. 43, 1. 16-17; Form 4 order entered Aprﬂ 10, 2012).

On April 20, 2012, Defendants filed a Motion for Clarification of the Order of
Damages. (Motion of 4/20/12). The circuit court entered an order on July 26, 2012,
clarifying that the award was for actual damages Doe sustained.v (Order of 7/26/12).

On August 24, 2012, the Jarakis jointly filed and served a timely notice of apﬁeal
from the following orders: (1) the May 16, 2011 order entered May 20, 2011; (2) the
Form 4 order entered August 16, 2011; (3) the Form 4 order grénting judgment; and (4)

the order on Clarification of the Judgment.




ARGUMENT

L THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION IN REFUSING TO SET
ASIDE APPELLANTS’ MOTION TO BE RELIEVED FROM THE ENTRY OF DEFAULT

Appellants contend that the letters they purportedly sent to Doe’s counsel
requesting additional information about Doe’s identity (A) was the functional equivalent
of an answer, (B) amounted tq a denial based upon lack of knowledge under Rule 8(b),
SCRCP, or (C) amounted to efforts to “6therwise defend” under Rule 55, SCRCP. (App.

Br. pp. 14-19). This Court should not be persuaded by these arguments.

A. THE LETTERS DID NOT CONSTITUTE AN “ANSWER”
Appellants contend that each of the letters they purpdrtedly filed and sext to Doe’s

counsel were a sufficient writing to constitute an answer. This Court should reject this

argument.

Rule 7, SCRCP, provides:

(a) Pleadings. There shall be a complaint and an answer; and a
reply to a counterclaim denominated as such; an answer to a cross-claim, if
the answer contains a cross-claim; a third-party complaint, if a person who
was not an original party is summoned under Rule 14, and there shall be a
third-party answer, if a third-party complaint is served. No other pleadings
shall be allowed, except that the court may order a reply to an answer or a
third-party answer; and there may be a reply to affirmative defenses as
provided in Rule &(c).

The circuit court ruled that the letters the Jarakis sent to Doe’s counsel “were not
responsive pleadings and therefore the Defendants are in default.” (Order of May 16,
© 2011, p. 3). This Court should affirm the finding that the letters do not constitute an

“answer.”



First, the letters :aIe not in the proper form required by the SOl.lth Carolina Rules of
Civil Procedure. Rule 8(b), SCRCP, requires facts asserted in defenses to specifically
meet each airerment ina .complaint. Any affirmative defenses niust be separately set forth
as well. Rule 8(c), SCRCP. Rule 10, SCRCP, provides that evéry pleading be cap.tio'nedi
and that all averments of fact in a defense niade in separate numbered paragr_aphs. Rules
10(a) (b), SCRCP. As this Court has stated:

Fundamentally, an answer is “[t]he response of a defendant to the
plaintiff’s complaint, denying in part or in whole the allegations made by
the plaintiff.” Black’s Law Dictionary 91 (6th ed. 1991). In form, an
answer “shall state in short and plain terms the facts constituting his
defenses to each cause of action asserted and shall admit or deny the
averments upon which the adverse party relies.” Rule 8(b), SCRCP.
Furthermoie, each denial “shall fairly meet the substance of the averments

" denied.” Id Where the defendant “is without knowledge or information
* sufficient to form a belief as to the truth of an averment, he shall so state
- . and this has the effect of a denial.” Id. As with all pleadings, an answer ..
“shall be so construed as to do substantial justice to all parties.” Rule 8(f),
SCRCP.

Hillv. Dotts, 345 S.C. 304, 308, 547 S.E.2d 894, 896 (Ct. App. 2001). Appellants’ letters
do not fairly meet the substance of the av.erments in the Complaint. In form, the lettersdo |
not satisfy the SCRCP m any respect.

Even if tl:Le Court ovsrlooks the lack of comphanse with tlie rulesv governing form,

the substance of the letters fails to constitute an answer. In Hill, this Court found that a

letter sent by the pro se defendant did not “mention or deny any Qf the fourteen speciiic
allegations of negligence and recklessness set forth in Hill’s clompla'iiit.‘” Id. The Courl '
held the trial court properly refused to consider the letter a denial, either speciﬁs or

~ general, to the colmplaint.. Likeviise, the circuit court in this case properly refused to
consider the Jarakis® letters to be denials. Hill is not meaningfully distinguishable.

-




;
The Note to Rule 7 indicates the adoption of Rule 7(a) did nof mark a relevant
.change in State practice:
Note:
This Rule 7(a) is identical to the Federal Rule, and the provisions
of Code §§ 15-13-10, 15-13-210, 15-13-310 and 15-13-610. There is no
change to State practice, except the references to third-party pleadings.

‘Even under prior State practice an answer was requjred to “contain a denial of each
material allegation of the complaint controverted by the defepdant and a statement of any
new matter constituting a d'efense.” DM Co., Inc. v. Nycoil Co., 273.S.C. 496,257 S.E.2d
499 (1979) (holding judgment by default precluded under S.C. Code Amn. § 15-13-310
where oral résponse to pleadings (which did not comply with strictures of circuit court
rules) at a rule to show cause hearing was sufficient to comply with substantive
requirement of the rules given plamtiff had actual notice of both the existence and
contents of defendant’s response to plaintiff’s complaint; defendant’s testimony under
oath controverted each material allegation of the complaint and made a statement of new

matter constituting an affirmative defense). Here, even if the letters could be construed to
be responsive, there is nothing in them to controvert any a]legaﬁons of Doe’s Complaint
or raise any matter constituting an afﬁrm_aﬁve defense. They do not, in substance, amount
to answers to the Complaint.

Courts in other jurisdiction have cohsistently held that a letter that does not meet
the form or substance of a responsive pleading- dées not constitute an “answer” so as to

avert an entry of default. Compare, Spratt v. BraﬁtAFrederickson, Op. No. 38579 (Ohio

Ct. App. filed April 26, 1979) (1979 WL 210050) (in an unpublished order the Court of

-8-



Appeals of Ohio held letter by deféndaﬁt filed with clerk of court and second letter éent to
plaintiff’s counsel asserting denial of responsibilitf for ‘plaintiffs damages did not
~ ‘constitute an “answer”'und'er' Ohio Rules of Civil Procedure because (a) letter did not
meet form requirements of'Rule 10; (b) the letter did not coﬁstitute a “general denizﬂ”
under Rule 8(B); (c¢) there wés no proof of service required by Rule 5@)), W1th Bosworth
v. Cooney, 274 S.E.2d 604, 606 (Ga. Ct. App. 1980), cert. denied 2/3/81 (holding
defendant’s “motion to dismiss and prodﬁ(:é a deed,” memorandum in sﬂpport of the
motion; and affidavits did not constitute an “answef”- within the meaning of Georgi’é Civil
Practice Act; Code permits a complaint, an ansWer, a third-party éomplaint and aﬁswer, a
reply to a counterclaim, and an answer to a cross-claim; and “these documents and these
documents alone constitute the pleadjngs;’f; court noted there was no language in the
documents that could reasonably be construed as a general denial of the avermegts of the
complaint not any si)eciﬁc denial of the principal allegations of the separate paragraphs of
the complaint except as to jurisdiction), and Everest Reinsurance Co. v. Kerr, 253
S.W.3d 100 (Mo. Ct. App. 2008) (finding letter S{Jfﬁcient to constitute answer where it
referenced propér case number, reflected the “subject” to be “Answer to Petition,” stated
it was in response to the éummons, was signed by defendant, was file-stamped with the
clerk within thirty days éf service, and stated petition contained many false statements
-and accusations” a.nd that defendant’s “plea....in this matter is NOT GUILTY™; further,
defendant pro.vidéd specific denials to majority of allegations at default hearing and asked
for bérmission té amend ansv?érif letter deemed 'insu].”ﬁ.cicnt.).

The letters in this case fall far short of the mark ﬁdm letters tha;c courts in this -
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Country have accepted as responsive pleadings. The letters do not supply any denial of
Liability, nor do they fairly meet the averments in fhe complaint. The specific allegations
of the complaintlwére the subject of a pre-suit filing and subsequent letters identifying
Doe. (Discussed in Part ITI, below). Appellants’ protestations that they did not know
Doe’s identity are hollow.

Furthermore, Dr. Omar Jaraki ié no stranger to the litigation process. See In re'.'
Omar JARAK] bebz‘or, Case No. 04-09182-W (U.S. Bnkrcy Ct., D.S.C. 2006) (2006
WL 2612198) (permitting bmhuptcy trustee to settle litigation Dr. Jaraki brought in
Horry County entitled “Omar Jaraki, M.D. vs. Len Villacres and Medtronic, Inc.,” Case
No. 04——CP—27-—3 103, over Dr. Jaraki’s objection); Jardkz' v. Quinlan, Case No.
VA933406 (Mass. Super. filed 6/30/94) (1994 WL 879877) (Dr. Jaraki sued a number of
defendants, including “John Doe” defendants, for various causes of action); Jaraki v.
Cardiology Associates of Northeast Arkansas, P.A., 55 S.W.3d 799 (Ark. Ct. App. 2001)
| (Dr. Jaraki was sﬁed for purportedly Violéting a non-compete clause in his employment
contract). He is intimately familiar ‘With both the civil and criminal justice systems in
South Carolina as well as other states. This Court should take judicial notice of the
matters in which Dr. Jaraki has been a litigant which are of public record. Rule 201,
SCRE. Cf. Sloan v. Greenville County, 380 S.C. 528, 670 S.E.2d 663 (Ct. App. 2009)
(this Court took judicial notice of its own dbcket). It is a verifiable fact that Horry
County’s Public Index lists several matters in which Dr. Jaraki is a litigant. S¢e Jaraki v.
Medtronic, Inc., 2004-CP-26-03103 (currently under Rule 40(j),SCRCP, dismissal);

Willis'v. Jaraki, 2004-CP-26-04504 (uncontested default); Jaraki v. White, 2004-CP-26-
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00543 (dismissed by summary judgment); Jaraki v. White, 2004-CP-26-04462. See

http://www.horrycounty.org/ SCJDWEB/Dublicindex/PISearch. aspx?CourtType=G-

This Court may take notice of the existence of those matters. See Hemingway v. Small, -
284 SC 42,324 S.E.2d 335 (Ct.-App. 1984) (original judicial notice of adjﬁdicative
findings at the appellate level should be limited to matters which are indisputabie).

Even so, lack of familiarity with 1egai proceediﬁgs is unacceptable and the court
will not hold a layman to any lesser sfandard than is applied to an attorney. Hill v. Dotts
(citing Goodson v. Am. Bankers Ins. Co., 295 S.C. 400, 403, 368 S.E.2d 6.87,'689-(‘Ct.
App.1988)). Here, the Jarakis, who are both educated pérsons familiar with the juaicia;l |

_progess, expect the Court to hold them to a lesser standard because they contend they did N
- not understand the pleadings. Dr. Jaraki was well aware of who “Jane AP Doe” is, having
pled guilty in May 2010 to criminal qharges arising from his assaults on.several women,

including Doe. (see http://www.carolinalive.com/news/story.aspx2id=462100).

Accordingly, this Court should reject Appellants’ argument that the letters they
filed and claim they majled to Doe’s counsel constitute an “answer” under Rule 7, -
SCRCP. The Court should affirm the circuit court’s denial of Appellants’ motion to be

relieved from default judgment.

B.  THELETTERS DD NOT SATISFY RULE 8, SCRCP
Appellants contend the letters satisfied the general denial requireménts of Rule
8(b), SCRCP, which provides: “If [the defendant] is without knowledge or information

sufficient to form a believe as to the truth of an.averment, he shall so state and tlus has
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the effect of a denial.” (App. Br. p. 15) (emphasis By Appellants). The Court should not
find this argument persuasive.

To begin with, the circuit court did not Speciﬁcally address an argument that the
letters satisfied Rule 8(b), and Appeliants did not seek a specific ruling on this point. See,
e.g., SSI Medical Services, Inc. v. Cox, 301 S.C. 493, 392 S.E.2d 789 (1990)' (noting that
glthough an issue was £aised in defendant’s answer to the complaint, “it was ﬁever ruled
on by the trial judge or raised in an appropriate post-trial motion. Therefore, this issue is
not properly before this Court.’;). This argument is not properly before this Court.

Secondly, Appellants’ argument on this point is conclusory, appearing in four
sentences in one paragraph of the brief. (App. Br. pp. 15-16). There is no citation of
authority to support Appellants’ contention that the letter “equates with a general denial
according to Rule 8.” (App. Br..p. 16). Insofar as the Court concludes the argument is
preserved, the Court should deem this argument abandoned. See, e.g., Savannah Bank,
N.A. v. Stalliard, 400 S.C. 246, 252 n. 3, 734 S.E.2d 161, 164 n. 3 (2012) (an issue is
deemed abandoned if the argument in the brief is not supported by authority or is only
conclusory).

Third, the letters do not satisfy Rule 8(b). The defendant is required by the rules of
civil procedure to respond by responsive pleading in the manner set forth above. Rule
7(a), SCRCP. The references in Rule 8 are to the requirements of pleading, as evidenced
by tile Rule’s -provision that “when a pleader intends in good faith to deny only a part or
a qualification of an averment, he shall specify so much 6f it as is true and material and

shall deny only the remainder.” Rule 8(b) (emphasis added): Cf. RoTec Services, Inc. v.
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Encompass ServiCés, Inc., 359 SC 467,597 S.E.2d 881 (Ct. App. 2004) (discﬁssing the
requjrements of Rule 8(b), SCRCP, in terms 'of a pleading); Hill v. Dotts, 345 S.C. 304,
547 S.E.2d 894 (Ct. App. 2001) (discussing the form of responsive pleading under Ruie
.8(b), and holdiﬁg a letter from defendant did not satisfy the pleading requirement of Rule
8). The alleged “avermenfé” in the letter do nc;t fairly meet the allegations in the |
complaint, nor do they even deny anything.
| Fourth, even if the argument was preserved or the argument was not conclusory

and thus abandoned, whether to set aside the default was within the circuit court’s sound’
discretion. Hil] v.-Dotts. Appellants have not presented a persuasive argument that the
circuit court’s ruling émounted to an abuse of that 4discretion. An abuse of discretion
occurs when the court’s rulings ;‘either lack evidentiary support or are controlled by an
error of law.” Graves v. CAS Medz’cézl Systems, Inc., 735 S.E.2d.65_,0,-~ 655 (S.C. 2012).

In this case, the circuit court did not believe the Appellants’ protestations that they
did not know who Doe was in time to‘ answer prior to the date Doe filed the motion for
entry of default. Thus, the circuit court’s ruling does not lack evidentiary support. -

Appeﬂants contend, howeyer, that the ruling is controlled by an error of law, that -
is, the circuit court’s failure to construe Appellants’ iuly 2010 1ettéfs to be res;ponsive
i)leadjngs sufficient to avoid _default. Both the plain language of the applicable rules of
civil procedure and the construction given those rules by our appellate courts,ihowever,
support tﬂe circuit court’s decision. There is no error of law. |

Accordingly, this Coﬁrt should rej ect Appéﬂants"cénteﬁﬁon that the letters

satisfied Rule 8(b),'SCRCP. -
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C.  THELETTERS DID NOT SATISFY RULE 55, SCRCP

Appellants contend an additional reason to revefée the circuit court’s ruling is that
the letters meet the “otherwise defend” language set forth in Rule 55, SCRCP. This
argument should not be persuasive.

Rule 55, SCRCP, provides:

(a) Entry. When a party against whom a judgment for affirmative

relief is sought has failed to plead or otherwise defend as provided by

these rules and that fact is made to appear by affidavit or otherwise, the

clerk shall enter his default upon the calendar (file book).
(Bmphasis added). |

This issue is likewise not preserved for appeal. The circuit court did not
specifically address an argument that the letters satisfied Rule 55(a), and Appellants did
not seek a specific ruling on this i)oint. See, e.g., SSI Medical Services, Inc. v. Cox, 301
S.C. 493,392 S.E.2d 789 (1990) (noting that although an i's.'sue Waé raised in defendant’s
answer to the complaint, “it was never ruled on by the trial judge or raised in an
appropriate post-trial motion. Therefore, this issue is not properly before this Court.”).
Accordiilgly, this.argument is not properly before this C‘ourt. |

Although Appellants movga for the circuit court to reconsider its ruling,
Apbellants did not request that the court address their argument that the letters met the
requirements of the Rules of Civil Procedure to constitute a “pleading” or that they
“otherwise defended” the complaint. See, e. g , McMaster v. Columbia Bd. of Zoning
| Appeals, 395 S.C. 499, 504 n.3, 719 S.E.2d 660, 662 n.3 (2011) (trial judge’s general
ruling insufficient to preserve é speciﬁc issue for appellate re{fiew; where a trial judge
does not explicitly rule on an argument raised and no Rule 59(e), SCRCP, moﬁbn was
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ﬁled, an appellate court may net address the issue).

"Evenif thls procedural bar did not exist, the conclusion would still be that the
Court affirm. Appellants contend their letters constitute an attack that would prevent
default without presently pleading to the merits of the complaint. (App. Br. p. 16-1 7).
Tlns argument should not be persuasive.-

South Carolma s version of Rule 55(a) is drawn from Federal Rule 55.Rule 5 5
SCRCP, Notes. Some federal eouxts have explained that under the federal rules, the
words “otherwise defend” under Rule 55 refer to “attacks on the sefvice, or naoﬁona to
dismiss, or for better particulars, and the like, which may prevent default Without
presently pleadmg to the merits.” Bass v. Hoagland 172 F. 2d 205 210 (Sth Cir. 1949)
See also Olsen v. International Supply Co., 17 Alaska 643 22 F.R. D 221 (D C. Alaska
1958) (same, following Bass) 5 C. Wright & A. Miller, Federal Practice and Procedure
§ 26 82 (1990) (“The words other\mse defend’ refer to the interposition of various
challenges to such matters as service, venue, and the sufﬁaency of the prior pleadmg, any
of which might prevent a default if pursued in the absence of a responsive pleading.”).
One state court haa indieated the language envisions a pre-answer metion in lieu of an
answer as permitted. by 'Rule l2(l3). See Harrison v. Mssz's.s;zppi- Bar, 637 So.2d 204
(Miss. 1994) (holding the words “otherwise defend” m Mississippi’s version of llule ,
55(a) envisioas a motion under Rule 12(b)). Accerd I7I7tclcstrom v. Ebert, 101 FR.D. 26
(D.C. Wis. 1984) (lnotions challengillg a complaint for failure to state a claim up0n
which relief can be granted fall squarely within the am.bit.of the phrase “otherwise

defend™); Smith v. CIR., 91 T.C. No. 66, 91 T.C. 1049 (1988) (phrase “otherwise
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defend” as used in Rule 55 refers to defenses and objections available to a defendant by
motion prior to filing an answer). Thus, even under this view, a pre-answer motiog
pursuant to Rule 12, SCRCP, is required to fall within the ambit of the “otherwise
defend” language of Rule 55(a).

| Appellants cite to several cases from other jurisdictions in support éf their
assertion that they meet the “otherwise defend” language. (App. Br. p. 17). In each case,
~ however, the defendant filed a pre-answer motion raising some procedural point. See
Equable Ascent Fin.,, L.L.C. v. Christian, 962 N.E.2d 322, 324 (Ohio Ct. App. 10 Dist. |
2011) (defendant had filed a timely motion for more definite statement and subsequent
motion for summary judgment to the amended complaint; Court stated “‘Although an
answer to the complaint precludes a default judgment, “[a] case may also be placed at
issue by a defendant, thus making a default judgment improper, by motions permitted by
the Civil Rules to be made prior to or in lieu of an answer.”); Heritage Realtors v.
Kahmann, Op. No. CA92-09-082 (Ohio App. 12 Dist. 1993) (1993 WL 128116) (in an
unpﬁblished decision the Court of Appeals of Ohio noted defendant filed a pre-answer
motion to transfer venue and then filed a respoﬁsive pleading within 14 days of
withdrawing the motion, as permitted by the rules); Murphy v. Alhajj, Op. Nos. 74198,
74199, 74200 (Ohio App. 8 Dist. 1999) (1999 WL 359197) (in an unpublished opinion
Court of Appeals of Ohio held appellant “otherwise defended” suit where: (a) appellant
filed a motion to consolidate the three small claﬁns cases and to transfer them to the
genéfal division of the civil docket; (b) the motion coﬁfained an affidavit by appellant’s

attorney wherein he stated that some of the monies to which appellee claimed he was
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ertitled were gifts and some of the afnounts claimed due were previously paid to appellee
by appellant; (c) a trial was previously conducted 611 appellee’s first filed claim; and (d)
the record reflected thaf appellant aﬁpeéred, with counsel; Court held that although the
trial court denied appellant’s motion for leave fo enter a general deniél as being untimely
filed, the record revealed that appellant’s ﬁlings and appearance at the prior hearing
indicated that the complaint was contested, Appellant sufﬁciently appeared to “otherwise
deferid,” so the trial court abused its discretion when it entered a default judgment. against
her); Stradiot Specialty, Inc. v. Am. Calendar Co., Inc., Op. No. 2004-L-162 (Ohio App.
11 Dist. 20.07)‘(2007 "WL 1881309) (in an unpﬁblished order Court of Appeals of Ohio
noted appellant (a)l filed a motion to dismiss and a motion to traﬁsfer the matter to a
foreign jurisdiction; (b) attempted to file an untimely answer, but the answer was stricken
by the trial court; and (c) attempted to file a motion for summary judgment that was .
disallowed by the lower court; Céurt held that by virtue of the actions taken by appellant.
to “otherwise defend” against appellee’s claims, appellant could not be held in defauit).
Irasmuch as these ﬁnpublished opinions are properly cited, they offer no supportto .
Appellants’ argumeI;ts in this case.
| Furthermore, the majority of federal jun'séictions havé h'eld‘t_he- words “or
otherwise defend” refers to proceedings affer a defendant has answered, and is viewed as
the reverse of “failure to prosecute” on the plaintiff’s side. Se'e-, e. g.l, Au Bon Pain Corp. v.
Artect Inc., .653 F.2d 61 (2d Cir.1981) (the court found that a defendant’s nonappearancé
at a deposition; dismissél of qbunsel, vague and unresponsive Answers to interrogatories-,‘

and failure to appear at trial were sufficient to support a finding that he had “failed to
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plead or o;therwise- defend” under Rule 55). See also City of New Yorkv. Mickalis Pawn
Shop, LLC, 645 F.3d 114 (2nd -Cir. 2011) (noting the view espoused in Bass v. Hoagland
. has not “found favor in a majority of our sister circuits™). One of those “sister circuits” is
the Fourth Circuit. See Home Port Renz‘als![nc. v. Ruben, 957 F.2d 126 (4th Cir. 1992)
(in case arising out of South Carolina, Fourth Circuit affirmed finding of default under
Rule 55 where defendants had filed responsive pléadings but failed to cooperate in
discovery, refused to submit to depositions, and failed to participate in the defense of the
- suit).

' Here, Appellants failed to plead under Rule 7, SCRCP, as discussed above. They
also did not “otherwise defend” within either interpretation of that language in Rule
55(a). They’ﬁled ﬁo pre-answer motion pursuant to Rule 12, and because they did not
answer, the other view of Rule 55(a) (failure to proceed post-answer) does not apply.
Their letters do not constitute an attempt to “otherwise defend” as that phrase has beeﬁ
interpreted by courts around the country.

Appellants also contend that under the privacy constraints of the Health Insurance
Portability and Accountability Act of 1996 (HIPAA), they needed the additional
infofmation before filing a formal responsé to the complaint. (App. Br. pp. 18-19). The
short answer to this is that the trial court did not rule upon this argument. E.g., RFT
Management Co., L.L C. v. Tinsley & Adams L.L.P.,399 S.C. 322,337 n.7, 732 S.E.2d
166, 174 n.7 (2012) (arguments ﬁot made at the time of trial court’s ruling are not
properly reviewable on appeal). Even so, the evidence demonstrates Doe provided the

very information Appellants sought in sufficient time for Appellants to answer the
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complaint without default.

Further, rather than trying to be cagey, Appellants could have: (i) moved to
dismiss pursuant to Rule 12(b)(6), SCRCP; (2) moved for a more definite statement
pursﬁéﬁt to Rule 12(e), SCRCP (“[i}f a pleading to which a responsive pleading is
permitted is so vague or ambiguous that a party cannot reasonably be required to frame a
responsive pleading, he may move for a more definite statement before iﬁterposing his
responsive pleading”); or (3) aﬁsweréd.the complaint with a general denial and aveﬁnents
that fairly met the allegations. Appellants did none of these things. Instead, they simply.
playéd a game of cat and mouse, asserting they did not know any “Jane AP Doe” and that
they required additional information before answering. As- néted above, Dr. Jaraki
himself had been a plainﬁff In a case in which he sued “doe” defendants. Appellants were
not confused about who “Jane AP Doe” was. Dr. Jaraki was criminally charged‘because

of his behavior, and ultimately pled guilty in May 2010. See reports of plea at -

http://www.carolinalive.com/mews/story.aspx?id=462 1>00 and .

http://www .carolinalive.com/news/story.aspx?id=469263.

Accordingly, the Court should affirm the trial court’s denial of Appellants’ motion

to set aside defanlt judgment.
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II. THIS COURT SHOULD AFFIRM ON THE GROUND THAT APPELLANTS HAVE NOT
PRESERVED THE ISSUE OF THE EXISTENCE OF A MERITORIOUS DEFENSE TO
RESPONDENT’S CLAIMS :

The Appellants have 'not contended either below or on appeal that they have a
meritorious defense to Doe’é complaint, nor did the trial court rule upon the issue of the
existence of a meritorious defense. This Court should affirm on this alternative basis.

Rule 55(c), SCRCP, permits a party to move to set aside the entry of défault.
Sundown Operating Co., Inc. v. Intedge Industries, Inc., 383 S.C. 601, 681 S.E.2d 885
(2009). The “good cause” standard under Rule 55(c) requires a party seekjpg relief from
an entry of default to provide an explanation for the default and give reasons why
vacation of the default entry would serve the interests of justice. Id. Once the party has
put forth a satisfactoryéxplanation for the default, the trial court must also consider:

(1) the timing of the motion for relief;

(2) whether the defendant has a meritorious defense; and

(3) the degree of prejudice to the plaintiff if relief is granted.

Id (Emphasis added). Accord, Wilder v. Blue Ribbon Taxicab Corp., 396 S.C. 139, 719
S.E.2d 703 (Ct. App. 2011). The motion under Rule 55(c) is addressed to the sound
discretion of the trial court. Sundown Operating Co.

To esteiBlish a “meritorious defense,” a movant need not show that he would
prevail on the merits, but only that his defense is meritorious. Thompson v. Hammon, 299
S.C. 116, 120, 382 S.E.2d 900, 903 (1989). A meritorious defense need not be_ perfect
nor one which can be guaranteed to pre';fail at trial. Id It need be only one which is

worthy of a hearing or jlfdicial Inquiry because it raises a question of law deserving of
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some iﬁvestigation and discussion or a real controversy as to real facts arising from
conflicting br doubtful evidence. Id.

In this case, Appellants did not contend below that they ]iad a meritorious defense
to Doe’s compléjnt. Furthermore, the circuit court did not rule on the issue of whether a
meritorious defense existed,_and Appellants did not make this issue part of their motion
to reconsider the order. The issue is, therefore, not before this Court. Se'e McClurg v.
Deaton, 395 S.C. 85, 716 S.E.2d 887 (2011) (ho.lding a party séeking to setasidea

- default must raise the issue of “meritorious defense” to the trial court, and the trial court

must i'ulg upon the issue, for thé issue to be preserved for appeal).

A showing of a meritorious défense is a necessary step under Rule 55. Appellants
failed to present this issue to the circuit court, the circuit court did not rule upon it, Vand', it
was not part of Appeliants’ motion for reconsideration. This issue is, therefore, not before

this Court, and this failure undercuts Appellants’ entire argument. '

The Court should affirm on this alternative basis pursuant to Rule 220(0)', SCACR
(“The appellate court-may affirm any ruling, order, decision or judgment upon any
ground(s) appearing in the Record on Appeal.”). See also, I'On, LLC v. Mount Pleasant,
338 S.C. 406, 420, 526 S.E.2d 716, 723 (2000) (“The appellate court may review
respondent’s additional reasons and, if conﬁced 1t is proper and fair to do so, rely on
them or any other reason appearing in the fecord to affirm the lower court’s judgment.”).
Accord, Moseley v. All Things Possible, Inc., 395 S.C. 492, 719 S.E.2d 656 (201 D
(afﬁrming ruling where supported by fe_cord’, aﬁd citing‘ to Rule 220(c)); Davz;s v. KB

Home ofSouth Carolina, Inc.,394 S.C. 116),'713 S.E.2d 799 (Ct. App. 2011) (affirming
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~ circuit court’s ruling oﬁ,alternative basis apparent in the record). Cf, Standard Sav. &
Loan Ass’nv. Evans, 255 S.C. 207, 178 S.E.2d 145 (1970) (affirming trial court’s ruling

on grounds “somewhat dissimilar” to those relied upon by the trial court).

III.. THE .CIRCUIT COURT DID I;IOT ERR AS A MATTER OF LAW IN PROHIBITING
APPELLANTS FROM FILING RESPONSIVE PLEADINGS AS A MEANS OF -
ENFORCING THE PRE-SUIT MEDIATION PROCEDURE SET FORTH IN SECTION 15-
79-125 OF THE SOUTH CAROLINA CODE

'Appellants contend the circuit court erred as a matter of law in ruling the court
had the inherent authority to enforce ﬁe provisions of the Pre-Suit mediation requirement
of the South Carolina Code of laws by prohibiting the filing of responsive pleadings.

- (App. Br. pp. 19-21). Appellants submit “that failure to follow the mediation procedure

contained within S.C. Code Ann. § 15-79-125 does not justify placing a defendant in

default or striking a defendant’s responsive pleading.” (App. Br. p. 20). Appellants also
contend the pres-suit process “was intended to reduce frivolous law suit,” and not “to
eliminate the right 6f a party to defend against liability.” (App. Br. p. 21). This is
tantamount to an argument that prohibiting the filing of responsive pleadings is not
penmtted by Section 15- 79 125 The Court should reject-these arguments.

Section 15- 79 125 requires a plaintiff in a.-medical malpractlce case to
“contemporaneously file a Notice of Intent to File Spit” together with responses to
standard interrogatories under the South Cafohna Rules of Civil Procedure. S.C. Code
Ann. § 15-’79-125 (A) (2012). “The Notice of Intent to File Suit must be served upon all
named defendants in accordance with the service rules for a summons and complaint -

outlined in the South Carolina Rules of Civil Procedure.” Id.
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The statute provides further: '

(C) Within ninety days and no later than one hundred twenty days from the
service of the Notice of Intent to File Suit, the parties shall participate in a
mediation conferencé unless an extension for no more than sixty days is,
granted by the court based upon a finding of good cause. Unless
inconsistent with this section, the Circuit Court Alternative Dispute
Resolution Rules in effect at the time of the mediation conference for all -
or any part of the State shall govern the mediation process, including
compensation of the mediator and payment of the fees and expenses of the
mediation conference. The parties otherwise are responsible for theu own -
expenses related to mediation pursuant to tbls sect1on

S.C. Code Ann. §§ 15-79-125 (C) (emphasis added). The pre-suit_ procedure statute thus
mandates participation in the mediation conference under the Circuit Court ADR Rules
unless-inconsistent with the section or the court grants a party an exteﬁéion up to 60 days
upon a finding of good cause — no such extension was requested or obtained in this case.
Fu:rthérmore, the Circuit Court Alternative Dispute Resolution Rules (S CRA_DR)
apply insofar as they are not inconsistent with the statute. In 2010, the Court-Annexed
- ADR Rules mandated physical attendance at the mediation settlement conference. Rule
6(b), SCRADR. The Rules also contained a duty of cooperation. Rule 6(d); SCRADR.
If a party failed to cooperate in ADR, the circuit court could impose sanctions,
including “the striking of a pleading.” Rule 10(a), SCRADR. The Rules of ADR in effect
in 2010 also provided:
(b) Sanctions. If any party or entity subject to the ADR Rules v101ates any
provision of the ADR Rules without good cause, the court may, on its own.
motion or motion by any party, impose upon that party, person or entity,
any lawful sanctions, including, but not limited to, the payment of
-attorney’s fees, neutral’s fees, and expenses incurred by persons attending

the conference; contempt; and any other sanction authorized by Rule
37(b). SCRCP. e

Rule 10(b), SCRADR (emphasis added).
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Undér Rule 37(b)(2)(C), SCRCP, the trial court has the discretion to impose a
sanction it deer.ﬁs just, i_ncluding “an order stnkmg out pleadings... or rendering judgment.
by default against the disobédient party....” See also, Barﬁette v. Adams Bros. Logging,
Inc., 355 S.C. 588, 593, 586 SE2d 572, 575 (2003) (imposition of sanctions under Rule
37(b) is generally entrusted to thé sound discretion of the trial judge, which will not- be

| disturbed absent a “clear abuse of discretion™). The party appealing from the order .of '
sanction carries the burden of proving an abuse of discretion occurred. Id. See also,
McNair v. Fairfield County, 379 S.C. 462, 665 S.E.2d 830 (Ct. App. 2008) (affirming
trial court’s discretioﬁ m striking answer as sanction under Rule .3 7(b)).

The Pre-Suit Procedure statute also provides, “The circuit court has jurisdiction to
¢ﬁorce the provisions of this section.” S.C. Code Ann. § 15-79-125 (D). The circuit court
stated it had “inherent” authority to enforce the provisions of the statute and Appellants
do not challenge that ruling. Howevef, the circuit court also had statutory authority to
enforce Section 15-79-125.

Thus, Section 15 -79-125(C) incorporates the existing ADR Rules, which
incorporate the sanctions available under Rule 37(b), S CRCP, as a sanction for failing to
participate in ADR. Rule 37(b) permits t};e sanction the circuit court imposed in this case,
namely, preventing a responsive pleading. The authority for the court to impos_e that
sanction is both inherent (by virtue of the unappealed ruling below) and through the

statute. Accordingly, this Court should affirm the circuit court’s ruling.’

! The Coutt need not address this alternative basis if Appellants’ letters did not constitute
an answer or “pleading otherwise™ so as to avoid default. See Jennings v. Jennings, 736 S.E.2d
242,244 (S.C. 2012) (“[W]hatever doesn’t make any difference, doesn’t matter.”).
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- CONCLUSION
- For the reasons stated, the Court should affirm the circuit court’s order‘denying

Appellants’ motion to set aside the entry of default.

" Respectfully submitted, -
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counsel for the Appellants with a copy of the Motion to Stay and Consolidate by mailing

a copy of the same by United States Mail with first class postage prepaid to the followmg

VELAAR)

address:
William Isaac Diggs, Esquire ~ APR U 1 2013
Law Offices of William Isaac Diggs
1700 Oak Street, Suite D SC Couil o Apusals

Myrtle Beach, SC 29577

April 1,2013 Erin Bridges
BLUESTEIN, NICHOLS, THOMPSON &

DELGADO, LLC
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Margaret Miles Bluestein

John Shannon Nichols

Stacy Elizabeth Thompson
John Dennis Delgado
Allison Paige Sullivan

Ashiley Trout Thompson

Jane “RM” Doe v. Omar Jaraki
Case Tracking No.: 2012-212373

April |, 2013
VIA HAND DELIVERY < . e
The Honorable Jenny Kitchings & = &2
Clerk of Court = e ‘jii
South Carolina Court of Appeals @ o o
Post Office Box | 1629 s = o
Columbia, South Carolina 2921 ! s =
2.
Re: (7]

Dear Ms. Kitchings:

Please find enclosed for filing the original and seven (7) copies of a Motion to Stay and
Consolidate in regards to this case. | have also enclosed a proof of service on counsel for the
Appellant and a $25.00 check for filing this motion. Please return the additional filed copy to me
via our courier.

Thank you for your attention to this matter. If you need any additional information,
please to not hesitate to contact me.

Sincerely,

é)m E: ‘ ‘
Erin Bridges
Paralegal to John S. Nichols

BLUESTEIN, NICHOLS, THOMPSON &
DELGADO, LLC
Jemb

Enclosures

cc: O. Fayrell Furr, Esquire

William Isaac Diggs, Esquire

COLUMBIA 1614 Taylor Street

FLORENCE 248 South Irby Street TOLL FREE 877 524.4675 BNTDLAW.COM
PO Box 7965 | Columbia, SC 29202 Florence, SC 29501
P+803 7789.7599 F-803 779.8995 P-843 665.9779



