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 YOU WILL PLEASE TAKE NOTICE that the undersigned counsel for Respondent 

Expedia, Inc. (incorrectly denominated by the Appellant as “Expedia”) (hereinafter 

“Expedia”) hereby moves this Court for the relief set forth herein. 

 This matter is before this Court on the appeal of Josh Hawkins, the Plaintiff below 

and the Appellant before this Court (hereinafter “Mr. Hawkins”).  Following a hearing in 

the Court of Common Pleas, the Trial Court issued a judgment dismissing Expedia from 

the litigation.  At the hearing in question, the Trial Court had before it a motion, 

memorandum, and affidavit filed by Expedia. 

Expedia’s Designation Of Matter To Be Included In The Record On Appeal was 

filed on December 18, 2020 (hereinafter the “Designation”).  The Designation specifically 

identified said motion, memorandum, and affidavit as items to be included in the Record 

On Appeal for this case (the “Record”).  In particular, Expedia’s ninth matter in the 

Designation was as follows: “Expedia’s Memorandum In Support Of Its Motion To 

Compel Arbitration And Dismiss and Affidavit of Sibel Abreu, with Exhibit, filed July 15, 

2020.” 

The Index to the Record filed by Mr. Hawkins on February 5, 2021 tracks this 

language and provides that the Record includes the following: “Expedia’s Memorandum 

in Support of Its Motion to Compel Arbitration and Dismiss and Affidavit of Sibel Abreu, 

with Exhibit, filed July 15, 2020,” starting at page 46.   

However, due to what appears to be an inadvertent scriveners’ omission, the 

affidavit of Sibel Abreu was omitted from the Record filed with this Court.  The affidavit 

in question was specifically accepted, referenced, and relied upon by the Trial Court.  It is 



cited in Expedia’s Initial Brief and constitutes an important document for Expedia’s case.  

Its absence would harm Expedia’s ability to support its position on appeal.  Expedia 

specifically identified the affidavit and is entitled to have it be included in the Record under 

the applicable jurisprudence, especially Rule 209, SCACR.  

Expedia sought additional time to correct this omission and thereafter file its Final 

Brief.  Since identifying the issue, counsel for Expedia has called and written counsel for 

the Appellant regarding the omission in an effort to resolve the matter by consent.  As of 

the filing of this motion, Expedia has not received a response.  

Expedia hereby moves this Court for an Order permitting the Record on Appeal to 

be supplemented with the attached pages, which represents a complete copy of all the 

documents identified in the ninth item of Expedia’s Designation. 

Expedia further moves this Court for a second extension of time to file its Final 

Brief.  Expedia respectfully requests the deadline be moved to seven (7) days after the 

Court issues any Order with respect to Expedia’s above motion to correct the omission 

from the Record.  This will provide Expedia with sufficient time to electronically file its 

Final Brief with correct citations. 

 
 
Greenville, South Carolina 
March 15, 2021 

Respectfully submitted, 
 

/s/ William S. F. Freeman 

William S. F. Freeman (S.C. Bar #16676) 
Palmer Freeman (S.C. Bar #2132) 
FREEMAN & FREEMAN LLC 
Post Office Box 383 
Greenville, South Carolina 29602 
telephone: (864) 478-8878 
email: william@freemanfreemanlaw.com 
ATTORNEYS FOR EXPEDIA, INC. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
JOSH HAWKINS, 
 

Plaintiff, 
v. 
 
AMERICAN AIRLINES, THE 
QANTAS GROUP d/b/a QANTAS 
AIRLINES, EXPEDIA, and TRAVEL 
GUARD INSURANCE, 

 
Defendants. 

 
 

)
)
) 
 
)
)
)
)
)
)
)
)
)
)
)
) 

IN THE COURT OF COMMON PLEAS 
 
civil action number: 2020-CP-23-01364 
 
 
 

 
EXPEDIA’S MEMORANDUM 

IN SUPPORT OF 
ITS MOTION TO COMPEL 

ARBITRATION AND DISMISS 

 NOW COMES the Defendant incorrectly denominated “Expedia” by the Plaintiff 

and correctly denominated “Expedia, Inc.” (hereinafter “Expedia”) and files this 

memorandum in support of its motion to compel arbitration of Plaintiff’s claims and 

dismiss the Plaintiff’s Complaint.   

I. INTRODUCTION 

 The Plaintiff’s complaint revolves around allegations of delayed flights and 

luggage on an international trip.  Although Plaintiff ultimately reached his destination 

and was provided with his luggage, Plaintiff nevertheless seeks punitive, actual, and 

treble damages (in addition to attorneys’ fees and costs) from this Court.  However, the 

Plaintiff agreed that any and all of his disputes and claims should be resolved via 

arbitration.  Accordingly, the complaint should be dismissed or stayed and all the 

complaint’s allegations be resolved by arbitration. 
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II. FACTS 

 This case involves an interstate (complaint, ¶11) and international (complaint, ¶9) 

airline trip last year.  The Complaint alleges in “February of 2019 the plaintiff traveled to 

New Zealand.  The plaintiff booked an American Airlines Trip through Expedia and 

purchased Expedia’s travel insurance with Travel Guard...” (Complaint, ¶9).  The flight 

connected through Dallas (complaint, ¶11), a city in Texas.  While on the flight, the 

airplane was routed to a different city in New Zealand (complaint, ¶13) but the Plaintiff 

was able to make a connecting flight to his destination (Complaint, ¶14).  The Plaintiff 

did not receive his luggage for three (3) days (complaint, ¶15) and “never received the 

miles he earned for buying the airplane ticket.”  Complaint, ¶19. 

 When the Plaintiff “booked ... through Expedia” (complaint, ¶9), he agreed to be 

bound by Expedia’s Terms of Use.  See affidavit of Sibel Abreu.  All customers, 

including the Plaintiff, “must agree” to be bound by Expedia’s Terms of Use in order to 

use the website in the manner described in the complaint.  Abreu Affidavit, ¶¶ 6, 7.  The 

Terms of Use also provide: “If you do not agree to the Terms of Use, please do not use or 

book any reservations through this Website...” 

Per the Terms of Use, the Plaintiff agreed to resolve “any disputes or claims 

relating in any way ... [including] any dealings with our customer service agents, any 

services or products provided, [and] any representation made by us...” via arbitration.  

The Terms of Use require “[a]ny and all Claims will be resolved by binding 

arbitration, rather than in Court” and informs users that Expedia requires “resolution 

of disputes through arbitration rather than in court.” (bold in original).  Arbitrations 
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are “conducted by the American Arbitration Association (AAA) under its rules, includes 

the AAA Consumer Rules.”1   

 
1  Without limiting the incorporation of all the Terms of Use, pertinent provisions are set forth below (bold in the 
original): 
 
This Website is offered to you conditioned upon your acceptance without modification of all the terms, conditions, 
and notices set forth below (collectively, the “Terms of Use” or “Agreement”).  Please read these Terms of Use 
carefully, as they contain important information about limitations of liability and resolution of disputes 
through arbitration rather than in court. ... If you do not agree to the Terms of Use, please do not use or book 
any reservations through this Website or our call center agents. 

*** 
DISPUTES 
 
Expedia is committed to customer satisfaction, so if you have a problem or dispute, we will try to resolve your 
concerns. But if we are unsuccessful, you may pursue claims as explained in this section.   
 
You agree to give us an opportunity to resolve any disputes or claims relating in any way to the Website, any 
dealings with our customer service agents, any services or products provided, any representations made by us, or our 
Privacy Policy ("Claims") by contacting Expedia Customer Support or 1-877-787-7186. If we are not able to resolve 
your Claims within 60 days, you may seek relief through arbitration or in small claims court, as set forth below. 
 
Any and all Claims will be resolved by binding arbitration, rather than in court, except you may assert Claims 
on an individual basis in small claims court if they qualify.  This includes any Claims you assert against us, our 
subsidiaries, travel suppliers or any companies offering products or services through us (which are beneficiaries of 
this arbitration agreement). This also includes any Claims that arose before you accepted these Terms of Use, 
regardless of whether prior versions of the Terms of Use required arbitration. 
 
There is no judge or jury in arbitration, and court review of an arbitration award is limited. However, an 
arbitrator can award on an individual basis the same damages and relief as a court (including statutory 
damages, attorneys' fees and costs), and must follow and enforce these Terms of Use as a court would. 
 
Arbitrations will be conducted by the American Arbitration Association (AAA) under its rules, including the AAA 
Consumer Rules. Payment of all filing, administration and arbitrator fees will be governed by the AAA's rules, 
except as provided in this section. If your total Claims seek less than $10,000, we will reimburse you for filing fees 
you pay to the AAA and will pay arbitrator's fees. You may choose to have an arbitration conducted by telephone, 
based on written submissions, or in person in the state where you live or at another mutually agreed location. 
 
To begin an arbitration proceeding, you must send a letter requesting arbitration and describing your Claims to 
"Expedia Legal: Arbitration Claim Manager," at Expedia, Inc., 333 108th Ave N.E. Bellevue, WA 98004. If we 
request arbitration against you, we will give you notice at the email address or street address you have provided. The 
AAA's rules and filing instructions are available at www.adr.org or by calling 1-800-778-7879. 
 
Any and all proceedings to resolve Claims will be conducted only on an individual basis and not in a class, 
consolidated or representative action. If for any reason a Claim proceeds in court rather than in arbitration we 
each waive any right to a jury trial.  The Federal Arbitration Act and federal arbitration law apply to this 
agreement. An arbitration decision may be confirmed by any court with competent jurisdiction. 

*** 
These Terms of Use are governed by the Federal Arbitration Act, federal arbitration law, and for reservations made 
by U.S. residents, the laws of the state in which your billing address is located, without regard to principles of 
conflicts of laws. Use of this Website is unauthorized in any jurisdiction that does not give effect to all provisions of 
this Agreement, including, without limitation, this paragraph. 
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III.  LAW 

 A. BINDING EFFECT OF THE TERMS OF USE  

As an initial matter, the Terms of Use are binding on the Plaintiff.  The Courts 

have not hesitated to enforce terms of use where (as here) use of a website is conditioned 

on acceptance of those terms.   

Where a website requires affirmations of terms of use, the Courts have recognized 

these as valid and enforceable agreements.  See, e.g., Kraft Real Estate Investments, LLC 

v. HomeAway.com, Inc., No. 4:08-CV-3788, 2012 WL 220271 (D.S.C. Jan. 24, 2012).  

In Church v. Hotels.com L.P.; Expedia, Inc.; et al., 2:18-0018-RMG, 2018 WL 313061 

(D.S.C. June 26, 2018) Expedia was a named Defendant in a case pending in the District 

of South Carolina.  In the context of a hotel reservation through a Hotels.com, the District 

Court found the terms of use are enforceable when “the customer is indeed required to 

accept those terms of part of making a reservation.” (p. 4).  After determining the terms 

of use were binding, the Court required the case be arbitrated. 

 The State Court has noted the use of online arbitration agreements as well.  In a 

case handed down earlier this month, the South Carolina Court of Appeals observed that 

“[t]oday, arbitration agreements pop up in almost every imaginable transaction…” and 

that “[a]s more and more transactions are conducted online, arbitration agreements are 

not presented face to face but digitally, in such forms as ‘browsewrap,’ ‘clickwrap,’ 

‘scrollwrap,’ and ‘sign-on wrap.’”  Doe v. TCSC, LLC, appellate case 2017-001216, ___ 

S.C. ___, 2020 WL 3551780 (Ct.App. July 1, 2020) (pp. 10-11). 
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5 

 In the present case, all customers, including the Plaintiff, “must agree” to be bound 

by Expedia’s Terms of Use in order to use the website in the manner described in the 

complaint.  Abreu Affidavit, ¶¶ 6, 7.  Accordingly, the Terms of Use constitute a valid 

and enforceable agreement between the parties. 

B.  ENFORCEABILITY OF THE ARBITRATION AGREEMENT 

As a second matter, the arbitration requirement of the Terms of Use is enforceable 

for the following reasons. 

Any analysis of enforceability must be viewed through the “strong presumption in 

favor of the validity of arbitration agreements because of the strong policy favoring 

arbitration.”  Bradley v. Brentwood Homes, Inc., 398 S.C. 447, 455 (2012) (citation 

omitted).  Further, “the party resisting arbitration bears the burden of proving that the 

claims at issue are unsuitable for arbitration.”  Green Tree Fin. Corp. – Ala. v. Randolph, 

531 U.S. 79, 91 (2000).   

In the present case, the Terms of Use provide governance by the Federal 

Arbitration Act (the “FAA”).  The Courts have applied the FAA to activities “‘affecting 

commerce,’ which has been broadly interpreted to mean Congress intended to utilize its 

powers to regulate interest commerce to its full extent.”  Bradley v. Brentwood Homes, 

Inc., 398 S.C. 447, 454 (2012) (citation omitted). 

In determining whether a matter “affects commerce” such that the FAA applies, 

the Court “must examine the agreement, the complaint, and the surrounding facts.”  

Bradley at 455.  In the present case, the Plaintiff traveled within the United States and 

thence to New Zealand, a foreign country.  Travel is a quintessential activity affecting 
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interstate commerce.  Also, funds necessarily traveled across state lines.  (Abreu 

affidavit, ¶8).  Per the complaint, the parties to the litigation are alleged to be based in 

South Carolina, Delaware, Wisconsin, and Washington state, in addition to the country of 

Australia.  (Complaint, ¶¶-5).  Accordingly, the present case affects commerce and the 

FAA applies. 

Given that the FAA applies to this case, the arbitration agreement is enforceable.  

The FAA is intended to ensure that arbitration will proceed in the event a state law would 

have preclusive effect on an otherwise valid arbitration agreement.  Marmet Health Care 

Ctr., Inc. v. Brown, 565 U.S. 530 (2012).  Further, “the FAA will preempt any state law 

that completely invalidates the parties’ agreement to arbitrate.”  Zabinski v. Bright Acres 

Assocs., 346 S.C. 580, 592 (2001). 

Accordingly, the arbitration agreement found in the Terms of Use is enforceable 

against the Plaintiff.   

C. REFERRAL TO ARBITRATION IS APPROPRIATE 

As set forth above, the Terms of Use are binding and the arbitration provision 

therein is enforceable.  The Plaintiff agreed to resolve “any disputes or claims relating in 

any way ... [including] any dealings with our customer service agents, any services or 

products provided, [and] any representation made by us...” via arbitration.  The Terms of 

Use require “[a]ny and all Claims will be resolved by binding arbitration, rather than in 

Court” and informs users that Expedia requires “resolution of disputes through arbitration 

rather than in court.” (bold omitted from original).   
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Nevertheless, the Plaintiff has refused to arbitrate.  In such cases, the Code 

provides “the court shall order the parties to proceed with arbitration.”  S.C. Code Ann. 

§15-48-20(a).  Dismissal is appropriate under Rule 12, SCRCP, since no claim can be 

made in this Court.  At the least, the present case should be stayed (S.C. Code Ann. §15-

48-20(d)) and the Plaintiff obligated to submit his claims to arbitration. 

IV. CONCLUSION 

 For the foregoing reasons, Expedia requests this case be stayed or dismissed and 

the Plaintiff required to submit his case to arbitration, and for such other and further relief 

as the Court may deem just and proper. 

      Respectfully submitted, 

 

July 15, 2020     /s/ William S. F. Freeman    

Greenville, South Carolina   William S. F. Freeman (S.C. Bar #16676) 
Post Office Box 383 
Greenville, South Carolina 29602 
telephone: (864) 478-8878 
email: william@freemanfreemanlaw.com 

 
ATTORNEY FOR EXPEDIA 
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email: jmccants@rogerslewis.com 
Attorneys for Respondent American Airlines 

  
 
 
Greenville, South Carolina 
March 15, 2021 

/s/ William S. F. Freeman 

William S. F. Freeman (S.C. Bar #16676) 
Palmer Freeman (S.C. Bar #2132) 
FREEMAN & FREEMAN LLC 
Post Office Box 383 
Greenville, South Carolina 29602 
telephone: (864) 478-8878 
email: william@freemanfreemanlaw.com 
 
ATTORNEYS FOR EXPEDIA, INC. 

 
 
 




