THE STATE OF SOUTH CAROLINA

In The Court Of Appeals MAR 19 2021

SC Court of Appeals

APPEAL FROM SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

Full Commission Appellate Panel Order

WCC File No.: 1417071
Appellate Case No.: 2019-001643

Joseph Jefferson, Employee,............c.oooiiiiii Respondent,

South Carolina Department of Transportation, Employer, and

State Accident Fund, Carrier,.........o.oieiuiniii i, Appellants.

MOTION TO FILE APPELLANTS’ FINAL REPLY BRIEF OUTSIDE OF FILING
DEADLINES FOR COURT CONSIDERATION

'Appellants, by and through the undersigned attorney, hereby move before this Honorable
Court for permission to file final copies of Appellants’ Reply Brief. As grounds for this Motion,
Appellants would show that Appellants properly filed and served a copy of their Reply Brief with
this Honorable Court and Respondent on February 25, 2020. See Exhibit 1. Thereafter, Appellants
properly filed and served final copies of Appellants’ Final Brief and the Record on Appeal as

required by applicable Appellate Court Rules. Appellants would respectfully draw the Court’s



attention to the timeline of events between Appellants’ submission of the initial copy of their Reply
Brief in February 2020 and the final copies of the Final Brief and Record on Appeal in early April
2020. Specifically, between the two events, the implications of COVID-19 on the South Carolina
legal system and filing documents in accordance with the same underwent several changes. While
Appellants submitted their Reply Brief for final printing and binding alongsjde the Final Brief and
Record on Appeal, it has now come to Appellants’ attention this Honorable Court has not received
a copy of the same. Despite an earnest investigation, Appellants are unable to determine the exact
cause for this. Upon receipt of the correspondence from this Honorable Court dated March 16,

2021, Appellants worked to immediately re-submit final copies of their Reply Brief.

Accordingly, Appellants respectfully request this Honorable Court allow Appellants to re-
submit final copies of their Reply Brief for consideration in this matter. In accordance with
applicable South Carolina Appellate Court Rules, Appellants note the final Reply Brief does not
‘include any substantive changes from the initial Reply Brief submitted on February 25, 2020. See

Exhibit 1.

Appellants would further note Respondent has consented to Appellants’ request to file final

copies of their Reply Brief outside of the filing deadline.

[Signature page to follow]



Respectfully sﬁbmitted,

WILLSON JONES CARTER & BAXLEY, P.A.

Erica L. Starnes, Esquire

3600 Forest Drive, Suite 204
Columbia, SC 29204

Attorney for Appellants

March 19, 2021
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WILLSON JONES CARTER & BAXLEY, P.A.

ATTORNEYS AT LAW

GREENVILLE CHARLESTON COLUMBIA CHARLOTTE RALEIGH - ATLANTA MYR’lfLE BEACH

Erica L. Starnes - ' 3600 Forest Driv‘c, Suite 204
Direct (803) 227-2894 # Columbia, SC 29204 '
Fax (803)782-2527 www.wjcblaw.com

elstarnes@wjlaw.net

February 25, 2020

Via Hand Delivery

The Honorable Jenny Abbott Kitchings
The South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re:  Joe Jefferson vs. SC Department of Transportation
Appellate Case No. 2019-001643

Dear Ms. Kitchings:

Pursuant to Rule 208 (a)(3), please find enclosed for filing one (1) original and one (1)
copyof our Appellants’ Reply Brief, Certificate of Counsel, and Proof of Service for the same,
_.inthe above-referenced matter.

Please note that pursuant to Rule 242(c), SCACR, no filing fee is required in this case since
it is being filed by the State of South Carolina or one of its agencies or departments.

‘ By copy of this letter and enclosures to Steph‘evn_ Wukela, counsel of record for Respondent,
we are serving a copy of our Appellants’ Reply Brief and Certificate of Counsel upon him as
indicated by the attached Proof of Service.

If you have any questions or concems please do not hesitate to contact me. Thank you for
your consideration.

With kindest regards,
WILLSONJONES CArER & BAXLEY P.A.

Erica L. Stames

ELS/els
[Enclosures to follow]




Enclosure(s)

cc: Mr. Stephen'J. Wukela, Esq. |
:Ms. Larisa Benson (via.email only)
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Joseph Jefferson, Employee

South Carolina Department of Transportatlon, Employer and ‘
State Accident Fund, Carrler e et B sl LS e S s st g s e ..Appellants..

Erica L. Starnes, Esquire
Willson, Jones, Carter & Baxley
3600 Forest Drive, Suite 204
Columbia, SC 29204

(803) 227-2894
elstarnes@wjlaw.net

Attorney for Appellants
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L RESPONDENT IMPROPERLY DESCRIBES THE FUNCTION OF S. C
CODE ANN. § 42-9- 240

1L THIS: CASE IS PROPERLY BEFORE THIS COURT BECAUSE AS
NOTED BY THE COMMISSION AND IN RESPONDENT’S BRIEF,

. THERE:IS 'NO:SOUTH CAROLINA PRECEDENT ON THIS LEGAL
ISSUE AND THE IMPLICATIONS OF THIS DECISION ARE OF
SIGNIFICANT PUBLIC IMPORTANCE... PR 0 T e ST

Conclusion. i




~ S.C. Code Ann. § 42-17-50 (2015)
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ARGUMENTS

I. RESP.NDENT IMPROPERLY DESCRIBES THE FUNCTION OF S.C. CODE
ANN. §42-9-240

It ;swell-estabhshed that “statutes must be:read as-a whole-and sections Which’are ‘part:of :
the same general statutory schemeemust’be;construed-;to’gether*and given effect, if ‘it can by done
by any reasonable construction.” Buchananv. S C Prop. & Cas. Ins G'uar Ass'n.. 417 S.C. 562,
567—68 790.S. E 2d 783 786 (SiC. Ct. App 2016) (mtemal citations-omitted).

Respondent portrays the Legislature as providing carriers W1th a 14-day ‘grace’ period

beyond the statutory due date” of an award. (Resp. Brief, p.1 3) However; ireading' S:C. GoderAnn‘.

- §: 42:9-240 on"its own" would ot comply. »with»fth‘e Statutory_ intent -of the Legislature, and‘

accompanylng caselaw, whlch clearly state that sections of the Workers Compensatlon Act must:
be read together when poss1ble Tothatend, Respondent conv1enently fails:to reference:S:C. Code:
Ann.§ -4271,7>50, which states in: pertln'ent:’pait:

“If an apphcanon for review is- made to the
‘commission within fouiteen days from the -date
- when notice of the award shall have been given, the
commission shall review ;the award and; if good
grounds be shown therefor, reconsiderithe cvxdence ‘
- receive further-evidence, rehear the parties or their
*representatlves and if proper, amend the award.”

S.C. Code Ann. §42-17-50/(2015).

While carriers have-the option to pay an award due within 14.days of an order, a critical

el

it.does not make: sense to pay an -award that would only be tied up in the appeal process-and

potentially-turned back over to the pa'y'ingfpart_){:(_:the;carrie‘r),‘

Although a carrier may choose to pay an award to avoid judgiment interest and still pursue




period,” when in reality, it is merely one:section to be considered in _conjiunction;w,ith § 42-17-50.
while partiés are determining if they want to pursue-an appeal with the South Carolina Workers’
Compensation Commission.
1I..  THIS CASE ISPROPERLY BEFORE THIS COURT BEGCAUSE ASNOTED BY'.
‘"THE:COMMISSION. AND IN RESPONDENT’S BRIEF ‘THERE ISNO SOUTHf

‘CAROLINA PRECEDENT ON THIS LEGAL ISSUE. AND THE
IMPLICATIONS ‘OF THIS ‘DECISION ARE OF SIGNIFICANT PUBLIC

IMPORTANCE. 5

o

i:of'élegal' quotations-and ¥ci%atib1§8, Respondent:does ‘not cite to a single .South Carolina case for:
precedent on the"issue.of how to construe when.an' award is cOnsidered pald” in the context of the
Workers’ Compensatlon Act. Réspondent’s brief'is deV01d of any-suchcitation because one does
ﬂth exist. Here, the dlssent in the Comm1s510n s-order éstutely points out, “,..that,in the absence-
‘of South-Carolina fpreccdént; this: Commiission should adopt:the logic of the North Carolina Court:
of Appeals in construing the term “paid”....” ‘(Resp.'vBr'ief,‘ p8)

Even. though the:Commission may look to our $ister state—upon which our‘own workers’

»to avoid- mterest accruing on the Commission’s: award However, Appel]ants respectfully request—and
Respondent’s counsel conceded:it ' would be proper—that the award be:given back to Appellants should this:
honorable Court determme Appellants prevail on the merits.




i o,

paid from:a carrier'to a claimant is an integral aspect of our workers” compensation system.: There

#

guidance to the bar on South Carolina’s interpretation on this important legal issue.

CONCLUSION

In sum, Appellants respectfully request that this Court provide guidance to the bar on this

return the penalty-paid. ' 3

3600 Forest Drive, Suite 204
, Columbia, SC 29204
S ) Attorney for Appellants

February 25, 2020

Cdlumbia, South Carolina

| importance dueto its potential implications, There arethousands-of workers’ compensation claims,

processed every year in South Carolina.. Accordingly, whenand how an award is considered timely:

are significant policy interests.of every insurance carrier, and évéry claimant, in when penalties

can be-assessed based.ofi an award payment.- Hence, Appellants request that this Court provide:
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South Carolina Department of Transportatxon Employer and
State Accident Fund, Carrier,............. o e e T e e g e ehenienaene s e Appellants..

CERTIFICATE OF COUNSEL

o Appellants, by and through their undersigned counsel, certify that Appellants’ Reply
Brief complies with Rule 208 (a)(3), SCACR.

Erica L. Starnes Esquire
—Willson, Jones, Carter & Baxley
3600 Forest Drive, Suite 204

Columbia, SC 29204
(803) 227-2894
elstames@wjlaw.net
Attorney for Appellants

February 25, 2020
Columbia, South Carolina
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Appellate Case No.: 2019-001643 e
Joseph Jefferson, Employee v o it o oy e b s 4 .-..,-;;-.-:-.---,-;.-.-,-...-..-.;;...Respondent

V.
South Carolina Department of Transportatxon bmployer and ,

State Acmdent Fund, Cartier,. ;... st i i i i s o sas s enen oo oo APpellants.

PROOF OF SERVICE

I certify that I have properly served Appellaﬁts’ Reply Brief and Certificate of -
Compliance, by mailing a copy of the same by United States Mail with first class postage prepaid
to the following addresses on February 25, 2020:

Mr. Stephen J. Wukela, Esquire
403 Second Loop Road
- P.O. Box 13057
Florence, South Carolina
.29504-3057

(HAND DELIVERY)

The Honorable Jenny Abbott Kitchings
The South Carolina Court of Appeals
P.O.Box 11629

Columbia, SC 29211

[Signature page to follow]



Rebruary 25, 2020
Columbla South Carolina.

3600 F Oi‘é'st Drlve Suite 204

Columbia,'SC 29204
(803) 227-2894
elstames@wjlaw.net.

Attorney for Appellants
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Joseph Jefferson, Employee,..........oooiiiii e, Respondent,

South Carolina Department of Transportation, Employer, and
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PROOF OF SERVICE

[ certify that pursuant to the South Carolina Court of Appeals’ letter dated March 16,2021,
[ have properly served the final copy of Appellants’ Reply Brief and Appellants’ Motion to File
Appellants’ Final Reply Brief Qutside of Filing Deadlines for Court Consideration, by
mailing a copy of the same by United States Mail with first class postage prepaid to the following
addresses on March 19, 2021:

Mr. Stephen J. Wukela, Esquire
403 Second Loop Road

P.O. Box 13057

Florence, South Carolina
29504-3057

(HAND DELIVERY)

The Honorable Jenny Abbott Kitchings
The South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

[Signature page to follow]



Willson, Jones, Carter & Baxley
3600 Forest Drive, Suite 204
Columbia, SC 29204

(803) 227-2894
elstarnes@wjlaw.net

Attorney for Appellants

March 19, 2021
Columbia, South Carolina
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GREENVILLE CHARLESTON COLUMBIA CHARLOTTE RALEIGH ATLANTA MYRTLE BEACH

Erica L. Starnes ‘ 3600 Forest Drive, Suite 204
Direct (803) 227-2894 Columbia, SC 29204
Fax (803) 782-2527 ‘'www.wjcblaw.com

elstarnes@wjlaw.net

March 19, 2021

Via Hand Delivery

The Honorable Jenny Abbott Kitchings
The South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

Re:  Joe Jefferson vs. SC Department of Transportation C C@un OprpéaFS
Appellate Case No. 2019-001643

Dear Ms. Kitchings:

Pursuant to correspondence regarding the above-captioned case from the Honorable Court
dated March 16, 2021, please find enclosed for filing one (1) unbound original and one (1) bound -
~copy of Appellant’s Final Reply Brief with attached Proof of Service for the same. Please also
find enclosed for filing one original unbound copy of Appellants’ Motion to File' Appellants’
Final Reply Brief Outside of Filing Deadlines for Court Consideration, and Proof of Service
for'the same, in the above-referenced matter.

By copy of this letter and enclosures to Stephen Wukela, counsel of record for Respondent,
we are serving a copy:of Appellant’s Final Reply Brief and Appellants’ Motion to File
Appellants’ Final Reply Brief Outside of Filing Deadlines for Court Consideration, upon him
as indicated by the attached Proof of Service. )

If you have any questions or concerns, please do not hesitate to contact me. Thank you for
your consideration. o :

With kindest regards,
WILLSON JONES CARTER & BAXLEY, P.A.

" Erica L. Starnes

ELS/els
[Enclosures to follow]



Enclosure(s)

cc: Mr. Stephen J. Wukela, Esquire (via United States Mail) |
Ms. Larisa Benson (via email only)



ERICA L. STARNES

WILLSON JONES CARTER & BANLEY, P.AL
ATTORNEYS AT Law

3600 FOREST DRIVE.SUTYE 204
Corungia, SC 29204

(HAND DELIVERY)

The Honorable Jenny Abbott Kitchings
The South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201




