THE STATE OF SOUTH CAROLINA
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APPELLANTS’ PETITION/MOTION TO REINSTATE APPEAL

The Appellant pro se Terry H Capone, Employee (“Appellant”) Petitions/Motions
the South Carolina Court of Appeals to Reinstate his appeal due to the Exclusive Remedy
Doctrine, Being Under disability, Unclean Hands, lack of Jurisdiction, Void Judgment,
Violations of Constitutional Protections To Include Procedural and Substantive Due Process,
Fraud On the Court, Crime Fraud Exception, “Active Concealment For Fraud In Real Property”
15-3-670 (C ) (1)(2) and Other Actionable Violations of Law already brought to the attention of
the Court of Appeals In Appellants Return To Motion to Dismiss dated May 13, 2019,

continuing to show the Order and Decision is Void. This Petition/Motion is Timely.
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addressed in more detail In the supporting memorandum filed herewith Exhibits# 1-12 and
incorporated herein.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION
APPELLATE PANEL

W.C.C. File Nos. 1322451, 1319203, 1420487
Associated Case No. 2018-001364
Appellate Case No.: 2019-000369

Terry H Capone, Claimant..........c.oeiiiiiiiiiii e ceeeene e e e, Appellant,

City of Columbia, Employer, and

Companion Third Party Administrator, LLC, Carrier, .........ccccoevviiiiiiiiiiin... Respondents.

APPELLANTS’ MEMORANDUM OF POINTS AND
AUTORITIES IN SUPPORT OF PETITION/MOTION TO REINSTATE APPEAL

This court can not dispute the fact; I am under disability under the law, by Federal and South
Carolina State agencies due to disabilities incurred as a result of work. I have a protected
property interest in the State of South Carolina as a Disabled Fire fighter , U.S. Marine Veteran,
and in South Carolina Workers” Compensation benefits.

The Supreme Court stated in Abbot Laboratories v. Gardner, 387 U.S.136, 87 S. Ct. 1507, 18L.
Ed.2d 861 (1967), that “a survey of our cases shows that judicial review of a final agency action



by an aggrieved person will not be cut off unless there is a persuasive reason to believe that such
was the purpose of Congress.”Id. at 140, 87 S. Ct. at 1511.

The December 2, 2015 Order/Decision of Gene McCaskill is VOID, the Appellate never
received a fair hearing due to him, denied Procedural and Substantive Due Process, Equal
Protection under the Color of law, and other violations of law, he has a Constitutional protected
property interest in South Carolina Workers’ Compensation Benefits, this Court’s Order is Void
and was in error and the Void Order dismissing the appeal should be vacated or reversed on
rehearing, but Void even before being vacated and reversed on rehearing, as the courts March 12,
2021 Order being Void, Void. See, Exhibit 1-12 attached herewith, incorporated herein.

When appeal is taken from a void judgment, the appellate court must declare the judgment
void, because the appellate court may not address the merits, it must set aside the trial court’s
judgment and dismiss the appeal. Avoid judgment may be attacked at any time by a person
whose rights are affected. See El-Kareh v.Texas Alcoholic Beverage Comm’n, 874 S.W.2™ 192,

194 (Tex.App-Houston [14™ Dist.] 1994, no writ) no writ); see also Evans v. C.Woods, Inc., No.
12-99-00153-CV, 1999 WL 787399, at * 1(Tex. App-Tyler Aug 30,1999, no pet.h.)

A Party Affected by a VOID Judicial Action Need Not APPEAL. State ex rel. Latty, 907 S.W.2d
at 486. “It is entitled to no respect whatsoever because it does not affect, impair, or create legal
rights.” Ex parte Spaulding, 687 S.W.2™ aat 745 (Teague, J.,Concurring). If an appeal is taken,
however, the appellate court may declare void any orders the trial court signed after it lost
plenary power over the case, because a void judgment is a nullity from the beginning and is
attended by none of the consequences of a valid judgment.

The Court the South Carolina Workers Compensation Commission is a final order abridging
Constitutional Rights, to include Fundamental Rights; and the court is well aware those rights
include the fundamental and substantial rights to Appeal/ Petition, and in which “Extraordinary

Circumstances Exist”. The denial of the disabled pro se Appellant/ Claimant Appeal/ Petition



is a Denial of due process, Procedural Due process and Substantive Due Process and Equal
Protection under the Color of law of the Constitution 5" & 14 Amendments, as those applicable
to the State. The South Carolina Court of Appeals and the South Carolina Workers’

Compensation Commissions actions of the Respondents and their attorneys constitutes an

unlawful taking.

SWORN DECLARATION OF TERRY H. CAPONE
IN SUPPORT OF PETITION/MOTION TO REINSTATE APPEAL

STATE OF SOUTH CAROLINA §
COUNTY OF RICHLAND §

Pursuant to 28 U.S.C. 1746, I Terry H Capone, declare under penalty of perjury that the
foregoing is true and correct:

1. Respondents previously filed a motion to dismiss the Appellants appeal as untimely, after
careful consideration, this Court denied the motion, and was filed June 27, 2019
See, Exhibit #1.

In support of the above the Appellant continues to assert the South Carolina Workers
Compensation Commission December 2, 2015 decision / Order and all subsequent are void,
procured by Fraud Upon the Court, other violations of law under the APAP, to include right to
due process of law.

2. I ask why did the Court not decide the decision/ order being appealed is Void instead of
dismissing my appeal?

3. This Court’s Order filed Mar 12, 2021, which this court denied the motion requesting to

Stay Proceedings Pending Investigation (into my discarded court served documents), Review and
Clarification on (2) records on appeal, what was the court requesting in the record of appeal and
the Respondents never provided, produce or delivered a record on appeal to me or the Court

either; so why am I being held to a higher standard .



4. I have made every effort to comply with the Court Orders. This Court process is an extremely
confusing, difficult and I did not know what the record on appeal was or specifically what it
included, that’s why I paid for the Motion to hold in abeyance, to get an understanding. I
thought the thousands of pages I delivered to the Court was the records on appeal, since nobody

from the Court advised anything different at the time.

5. As this Court is aware, | am struggling with multiple disabling occupational/ work related
disabling health issues, the effects thereof and the mediations to treat this disabilities make it
impossible to keep up, [ am not a lawyer.

6. In addition, the flash drive I used most of the time with my files erased my files when I
removed it from the printer.

7. On March 1, 2021, my lap top computer that I have my court documents electrical cord was
pinched by a hinge cover and broke the wire causing a short circuit and after ordering the a new
cord and receiving it one March 5, 2021, and installing it in the computer the Lap Top Power
jack then went out. See, Exhibit 2

8. On March 5, 2021 I ordered the power jack and did not receive it until March 20, 2021, to find
the electrical short had now made the computer inoperable. I was given an adapter for the Lap
tops hard drive, to give me access to my file, so I have access to the files now. See, Exhibit 2

9. I was never informed by the South Carolina Workers” Compensation Commission of the
process or procedure my employer/carrier needed to follow before stopping compensation, and
was due to Fraud On the Court/Tribunal and denial of Procedural Due Process and Equal
Protection under the color of law.



10. 10/29/2015 My Email that I not only wanted to appeal ,but that I thought my case was
admitted. I believe I "substantially complied" with giving notice of appeal at that time. The
Commission and Attorney for the City was communicating with me by email in an informal
fashion. See, Exhibit # 3.

11. This Petition/ Appeal fits squarely into the case of Cit of Columbia Fire Captain James
"Woody" Goodman case: The petitioner substantially complied with § 42-17-50 where he wrote
the Workers’ Compensation Commission a timely letter expressing his desire to appeal.
Goodman v. City of Columbia 318 S.C. 488 (S.C. 1995) 458 S.E.2d 531.

See, Exhibit #3.

12. The failure of The Employer/Carrier to provide payment prior to the 79™ day of injury in
South Carolina Workers Compensation procedures where a denial of due process See, Exhibit
#4

13. The Illegal stopping of the South Carolina Workers Compensation benefits without proper
procedures and service was an illegal taking and a denial of due process See, Exhibit #4

14. SC WCC 67-504 (A)(B). Employer failed to follow procedures for stopping benefits; (A)
employers did not file form 15 “immediately” with the claims Department and/or serve form 15
after compensation was terminated, and employer did not serve the form 15 “immediately” on
the claimant pursuant to 67-211 with documentation attached as to the reason for termination or
suspension.(B) to terminate or suspend compensation pursuant to section 42-9-260(B)(2) the
Employer’s representative “must” obtain a signed form 17, they did not complete these
Services. INEFFECTIVE SERVICE OF PROCESS NEVER COMPLETED! See, Exhibits #4

15. Department of Veterans Affairs determined Appellant Terry Capone became totally and
permanently a disabled Veteran due to service connected disabilities in 2019 and back dated
effective date to: February 03,2014, See, Exhibit #6

Cushman v. Shinseki, 576 F.3d 1290 (Fed. Cir 2009). The due process clause of the Fifth
Amendment only applies to property interest. It is well settled that an individual’s disability
benefits are protected that may not be discontinued without process of law.

In support of this Petition/ Motion To Reinstate a Meritorious Appeal and the Respondents have
“Unclean Hands”, have committed Fraud on the Tribunal/ Court and are not prejudiced by this
request or by my inability to keep up with the pace, because when I paid for and requested
through Motion a more flexible schedule and the Court to assist me in obtaining Counsel the
Court denied these request and the Respondents opposed the request; I did not need the court to

pay for the Counsel, I just needed the Court to mandate it, so I could get assistance with staying



on track with the Courts request. I have asked the Court for assistance and through

motions on several occasions 1o no avail.

I. EXCLUSIVE REMEDY DOCTRINE

The Supreme Court stated in Abbot Laboratories v. Gardner, 387 U.S.136, 87 S. Ct. 1507, 18L.
Ed.2d 861 (1967), that “a survey of our cases shows that judicial review of a final agency action
by an aggrieved person will not be cut off unless there is a persuasive reason to believe that such
was the purpose of Congress.”Id. at 140, 87 S. Ct. at 1511.

Under the “exclusivity rule,” workers’ compensation is the exclusive remedy for personal injury
to an employee arising out of and in the course of employment. S.C. Code Ann. § 42-1-540
1985); Poch v. Bayshore Concrete Prod./S.C., Inc., 405 S.C. 359, 747 S.E.2d 757 (2013); F.
PATRICK HUBBARD & ROBERT L. FELIX, SOUTH CAROLINA LAW OF TORTS 212 (3d
ed. 1990).

The very purpose of the Act is to assure the employee of redress for his injuries, if the facts
show that he is entitled thereto, and to relieve him of the uncertainties of a trial in suit for
damages. Riddle v. Fairforest Fininshing Co. (S.C. 1942) 198 S.C.419, 18 S.E.2d 341

The purpose of the section {Code 1962 § 72-11}is to make the “owner”, the person who is
interested in having the work done, liable to the employee so injured. Marchbanks v. Duke
Power Co. (S.C.1939) 190 S.C.336, 2 S.E.2d 444.

Any doubts as to a worker’s status should be resolved in favor of including him or her under the
Workers” Comepnsation Act. Poch v. Bayshore Concrete Products/South Carolina, Inc. (S.C.
2013) 405 S.C. 359, 747 S.E.2d 757.

Workers’ Compensation 51 Workers’ Compensation Act should be construed in favor of
coverage, and any reasonable doubts as to construction of the Act should be resolved in favor of
the claimant. Hall v. Desert Aire, Inc (S.C.App 2007) 376 S.C.338, 656 S.E.2d 753, rehearing
denied. Workers Compensation 52

The court is committed to a liberal construction of the Compensation Act to include injured
workmen within its protection rather than exclude them. Cagle v Clinton Cotton Mills (1949)
216 SC 93, 56 SE2d 747. Bailey v Santee River Hardwood Co. (1944) 205 SC 433, 32 SE2d
365.



The Statue is to be construed liberally for the protection of the injured employee-to promote the
purpose of its enactment. Murdaugh v Robert Lee Const. Co.(1937) 185 SC 497, 194 SE 447.
Ham v Mullins Lbr. Co. (1940) 193 SC 66, 7 SE2d 712. Cokely v Robert Lee, Inc. (1941) 197
SC 157, 14 SE2d 889. Pate v Plymouth Mfg. Co. (1941) 198 SC 159, 17 SE2d 146.

The Workers” Compensation Act has to be construed liberally in favor of coverage, and doubtful
cases should be resolved in favor of the injured employee. Douglas v. Spartan Mills, Startex
division (S.C. 1965) 245 S.C. 265, 140 S.E.2d 173.

II. BEING UNDER DISABILITY /UNSOUND MIND /OTHER LEGAL
DISABILITY UNDER THE LAW, AS THESE ARE MATTERS IN EQUITY

Equitable Tolling of Statue of Limitations:

“[E]quitable tolling, ‘[a]s the name suggests...is an equitable issue for court resolution.”
(Hopkins, supra, 225 Cal.App.4™ at p- 745.)

The equitable tolling of statutes of limitations is a judicially created, nonstatutory doctrine. It is
‘designed to prevent unjust and technical forfeitures of the right to a trial on the merits when the
purpose of the statute of limitations--- timely notice to defendant of plaintiff claims---has been
satisfied.” Where applicable, the doctrine will ‘suspend or extend statute of limitations as
necessary to ensure fundamental practicality and fairness.” ”(McDonald v. Antelope Valley
Community College Dist. (2008) 45 Cal.4™ 88, 99 [84 Cal.Rptr.3d 734, 194 P.3d 1026], internal

citations omtted.)

“The equitable power of a court is not bound by cast-iron rules but exists to do fairness and is
flexible and adaptable to particular exigencies so that relief will be granted when, in view of all
the circumstances, to deny it would permit one party to suffer a gross wrong at the hands of the

other.” Hausman v. Hausman, 199 S.W.3d 38, 42 (Tex. App. 2006). Equitable tolling may be
applied where it is justified under all the circumstances.



UNDER DISABILITY/ UNSOUND MIND

The statute of limitations in this aforementioned matter should be equitably tolled, due to
Appellant/Petitioner under disability/ unsound mind and under legal disability under the law, and
has a protected right to be heard.

It is a fundamental doctrine of law that a party to be affected by a personal judgment must have
his day in court, and an opportunity to be heard. Renauld v. Abbott, 116 US 277,29 L Ed 629, 6
Sct1194.

During the proceedings of August 21, 2015, and after any statute of limitations should be tolled
I was and remain disabled, unsound minddue to mental illness and Neurocognitive

Disorder due to Traumatic Brain Injury under disability, as a Firefighter which is permanently
and totally disabled as a result of firefighting service related disabilities in the Columbia
(RICHLAND) State of South Carolina, by State agencies as well as federal agencies:

Social Security Administration Office of Adjudication and Review effective date of
disability: 10/21/2013 See, Exhibit #5

Fully favorable Decision- Highlights:

“3. The claimant has the following severe impairments: irritable bowel syndrome, and
mental impairments variously diagnosed as post-traumatic stress disorder, depression, and
anxiety (20 CFR 404.1520(b) and 404.1571 et seq.)”

“Claimants impairments are considered severe because, they are medically determinable
impairments that, when considered either individually or in unison, significantly limit the
claimant’s mental and physical abilities to do one or more basic work activities. In addition the
claimants impairments have lasted at a “severe” level for continuous period of more than 12
months. In particular, the claimant’s irritable bowel syndrome, and mental impairments variously
diagnosed as post-traumatic stress disorder, depression, and anxiety are severe impairments.”

“11. The claimant has been under disability as defined in the Social Security Act since
October 21, 2013, the alleged onset date of disability (20 CFR 404.1520(g)).”

10



Department of Veterans Affairs Combined Disability rating is 90% Total and Permanently
disabled and Unemployable effective 2/3/2014. See, Exhibit# 6

Percentage of disability highlights:
70% posttraumatic stress disorder with bruxism, and traumatic brain injury:

“A 70 percent rating envisions occupational and social impairment with deficiencies in most
areas, such as work, school, family relations, judgment, thinking, or mood, due to such
symptoms as: suicidal ideation; obsessional rituals which interfere with routine activities; speech
intermittently illogical, obscure, or irrelevant; near-continuous panic or depression affecting the
ability to function independently, appropriately and effectively; impaired impulse control (such
as unprovoked irritability with periods of violence); spatial disorientation; neglect of personal
appearance and hygiene; difficulty in adapting to stressful circumstances (including work or a
work-like setting); and an inability to establish and maintain effective relationships.”

50% Migraine Headaches:

“Under Diagnostic Code 8100, a 50 percent rating is warranted for migraines with very frequent
completely prostrating and prolonged attacks productive of severe economic inadaptability.”
South Carolina Police Retirement System (PORS)

Effective date of Disability Retirement: 03/29/2014 See, Exhibit# 7

“Medical Board review not expected”...”The Retirement system has reviewed this medical

evidence and determined that you should continue to receive retirement benefits as a member of
the Police Officers Retirement System.

City of Columbia 09/10/2014 Letter from Fire Chief Aubrey Jenkins: See, Exhibit#8

“Due to his disability, Terri Capone’s children are entitled to benefits for college educations as
stated in SC Code § 59-111-110 (2013).”

City of Columbia 10/20/2014 Letter Fire Chief Aubrey Jenkins:See, Exhibit #8
This letter is to notify you that Terry Capone is a former member of the

Columbia Fire Department. On March 29, 2014, Mr. Capone retired on medical disability due to
Post Traumatic Stress Disorder.

Sworn Deposition of Dr. Tiona Praylow, Psychiatrist, Envision Wellness Medical Group.
“it is my professional assessment to a reasonable degree of medical certainty that Mr.Capone
was of an “unsound mind,” and unable to execute the imperative procedures”. See, Exhibit #9
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Sworn Affidavit of Mr.Sheryl Mims Williams —Treating Counselor, Agape Counseling and
Training Services- May 18,2015 Altered Medical Health Opinion-“According to Mr. Capone
the decision and order dated December 2, 2015 by a Commission McCaskill, was altered due to
the letter that was written to the VA”...” Dr. Nicholas Linds, PsyD, Dr. Tiona Praylow, MD as
well as I, diagnosed Mr. Capone with PTSD which was aggravated by events he experienced as a
firefighter and/or trauma in the work place.” See, Exhibit 10.

Psychological Evaluation, Dr. Nichlas A.Lind, PSyD Post Trauma Resources, page 2 of
5“His PTSD were aggravated in 2013 when, as a firefighter, he reported to a traumatic call,
which ultimately resulted in his retirement.” See, Exhibit 11

Sworn Affidavit of Demetria T Capone Wife, -“VII. April 3, 2015, Dr. Nicholas A.Lind ,
provided a medical opinion, that stated: “His PTSD were aggravated in 2013 when as a
firefighter, he responded to a traumatic call, which ultimately resulted in his retirement”...”in my
opinion, he was insane at the time of the 26 June 1989, incident that resulted in his discharge”.
See, Post trauma resources see claimants 12/2015 Book 1 of 2 APA’s Pre hearing Brief-“Alleged
aggravation of PTSD” p.#14, Pages 13-15 and p.#38, pages 37-41. See, Exhibit 12

South Carolina Extension of Limitations Period:

South Carolina Code 15-3-40 (2013) Exceptions as to person under disability If a person
entitled to bring an action mentioned in Article 5 of this chapter or an action under Chapter 78 of
this title, except for a penalty or forfeiture or against a sheriff or other officer for an escape, is at
the time the cause of action accrued either:

(1) within the age of eighteen years; or

(2) insane;

the time of the disability is not a part of the time limited for the commencement of the action,
except that the

period within which the action must be brought cannot be extended:
(a) more than five years by any such disability, except infancy; nor
(b) in any case longer than one year after the disability ceases.
SECTION 15-3-60. Effect of two or more disabilities:

When two or more disabilities shall coexist at the time the right of action accrues the limitation
shall

12



not attach until they all be removed.
Section 15-3-50 Disability must exist when right accrued:
“No person shall avail himself of a disability unless it existed when his right of action accrued.

In addition to these statutory tolling mechanisms, however, “[i]n order to serve the ends of
justice where technical forfeitures would unjustifiably prevent a trial on the merits, the doctrine
of equitable tolling may be applied to toll the running of the statute of limitations.” 54 C.J.S.
Limitations of Actions § 115 (2005). “Equitable tolling is a nonstatutory tolling theory which
suspends a limitations period.” Ocana v. Am. Furniture Co., 91 P.3d 58, 66 (N.M. 2004).

Wards of court, infants and persons of unsound mind placed by the court under the care of a
guardian. Davis Committee v. Loney, 290 Ky. 644, 162 S.W. 2d. 189, 190, Their rights must
be guarded jealously. Montgomery v. Erie R. Co., C.C.ANN.N.J., 97 F, 2d 289, 292. Blacks law

Disctionary, 4™ Edition, Page 1755.

We find no occasion to make any extended examination of the law governing Such cases, but it
may be properly observed that, for the assumption or continued maintenance of control by a
court of chancery over the person and estate of one alleged to be of unsound mind, proof of the
entire absence of reason, understanding, or memory is not required. In Colgate D. Owings Case,
1 Bland, 386, 17 Am. Dec. 311, the chancellor said: “Under the generic legal term ‘non compos
mentis’ is comprehended every species of mental derangement which incapacitates a man from
assenting to, or making a legal contract.”And in Greenwade v. Greenwade, 43 Md.315, this court
said:

“The term ‘non compos mentis’ used by the Code, embraces not only lunatics and
idiots, but all persons of unsound mind.” In all jurisdictions, both in England and
in this country the disposition of the courts is towards the establishment of a
rule, which, whilst jealously guarding against the invasion of rights of person
and property under the guise of such proceedings, will afford protection to the
person himself and to his family dependent upon him, where any species of mental

unsoundness is clearly shown to incapacitate him from protecting him and them

13



against his own weakness or the artifice of others.”

It is plaintiffs’ claim that proof of adjudication of incompetency presupposes lack of mental
capacity to understand the nature and effect of the ward’s acts, is conclusive as a matter of law,
not subject to an indirect attack, and until a legal degree is obtained restoring him to legal
competency such conditions is conclusively presumed to exist, citing such authority as Hellman
Commercial T. & S. Bank v. Alden, 206 Cal. 592 [275 P.794]; Carroll v Carroll, 16 Cal. 2d 761
[108 P.2d 420]; Gibson v. Westoby, 115 Cal. App. 2d 273 [251 P.2d 1003], See also 27
California Jurisprudence 2 d page 359, section 35, where it is said:

“A person if unsound mind whose incapacity has been [169 Cal. App. 2d 500]
judicially determined cannot make a contract or delegate any power until his
restoration to capacity. Such an adjudication constitutes notice ‘to all the world’
of incapacity. It amounts to an adjudication in rem, conclusive as such. Whenever
it is binding on any person, it is equally binding on all persons, though they have
constructive notice only. Hence, where mental incapacity has been adjudged, no
further evidence of mental incapacity is required while the decree remains in full
force and effect; proof of the adjudication of incompetency amounts to proof

of lack of mental capacity to understand the nature and effect of the transaction
involved. This is true regardless of the character or degree of mental derangement

involved.” (See also Condec, California Probate Court Practice, vol II, p. 219.)

Some personal injury victims who sustain serious traumatic brain injury are often considered by
law to be of “unsound mind.” A person of “unsound mind” is unable to manage his affairs or to
understand his legal rights or liabilities. Sahf v. Lake Havasu City Assn’ for the Retarded, 150
Ariz. 50, 55,721 P.2d 1177, 1182 (1986); Allen v. Powell’s Int’l, Inc., 21 Ariz. App. 269, 270,

518 P.2d 588, 589 (1974).
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1. VIOLATIONS OF CONSTITUTIONAL PROTECTIONS TO INCLUDE
PROCEDURAL DUE PROCESS AND SUBSTANTIVE DUE PROCESS.
APPELLANTS/PETTIONERS FUNDAMENTAL RIGHTS; PROPERTY

RIGHT/INTEREST.

The Appellant/ Petitioner as a Firefighter permanently disabled in the line of duty the State of
South Carolina shows great difference.

I have a Fundamental Right, a protected right/interest in any benefits (property) arising, as a
result of being a “Firefighter that is permanently disabled in the line of duty” under the South
Carolina Constitution:

» Pursuant to the provisions of Section 3 of Article X of the state constitution and subject to
the provisions of Section 12-4-720, there is exempt from Ad Valorem Taxation

» Tuition waived for four years of undergraduate study at state-supported colleges,
universities, or vocational or technical schools. Children must be 18-22 years of age at
the time of application. Applies to career and volunteer firefighters (Reference: SC Code
59-110-111)

“[T]o have a property interest in a benefit, a person clearly must have more than an abstract
need of desire’ and more’ than a unilateral expectation of it. He must, instead have a legitimate
claim to entitlement to it.” Idat 1297(alteration in original)(citing Town of Castle Rock, Colo. v.
Gonzales, 545 U.S. 748, 756(2005)(quoting Bd. Regents of State Collis. V. Roth, 408 U.S. 564,
577(1972))

The Appellant/Petitioner as a Firefighter have a Property Right/Interest in a Claim for Workers’
Compensation Benefits:

[Wlhen a plaintiff’s personal injury is filtered through the [Workers Compensation System],
it is converted into a property rights”. App., infra, 32a.

We have previously recognized that entitlement to workers' compensation benefits constitutes a
property interest. Orszula v. Orszula, 292 S.C. 264, 356 S.E. (2d) 114 (1987).

As the Supreme Court told us in Goldberg v. Kelly 397 U.S. 254(1970, in almost every setting
where important decisions turn on questions of fact, due process requires an opportunity to
confront and cross-examine adverse witnesses.

The Commissioner Gene McCaskill committed Fraud Upon the Court when in his December 2, 2015

15



Decision and Order denied Mr. Capone Due Process, Procedural and Substantive Due Process committing
Fraud Upon the Court , when he omitted key evidence and altered the April 2015 medical opinion, then
quoted it as, a FINDING OF FACT-#18. “As to the Claimant’s Post Traumatic Stress Disorder claim
being casually related to his employment, there is nothing in the record, other than the subjective
complaints of the Claimant, that establish the origin or aggravation of the Claimant’s Post Traumatic
Stress Disorder”...#19. “That is not to say that the Claimant does not suffer from Post Traumatic Stress
Disorder. However, it appears from the notes of both Dr. Nicholas Lind and Sheryl Mims-Williams, both
of whom have a professional specialization to the Mind, that the Claimant does not suffer from Post
Traumatic Stress Disorder which is casually related to his employment with the City.

Actual Unaltered version:Page #2, Dr. Nicholas Lind notes:“ His PTSD were aggravated in 2013 when,

as a firefighter, he responded to a traumatic call, which ultimate resulted in his retirement”.(Post

Trauma Resources 3 April 2015).

This Single Commissioner and Commission relied on the omitted evidence and altered the medical
records (Specifically Dr. Linds medical opinion) in its decision to deny/ devaluation of benefits (property)
and such reliance was prejudicial to the Appellants/ Claimants claim, the Single Commissioner Gene
Henry McCaskill in his Workers’ Compensation Scheme denied Mr. Capone Due Process, Procedural and
Substantive Due Process and Justice for non-discretionary and statutorily —mandated Workers’
Compensation disability benefits (property) Mr. Capone has a substantial property right /interest in, by
the due process clause of the Fifth Amendment entitling him to a full and fair impartial hearing.
Cushman v. Shinseki, 576 F.3d 1290 (Fed. Cir 2009). The due process clause of the Fifth Amendment
only applies to property interest. It is well settled that an individual’s disability benefits are protected that

may not be discontinued without process of law.
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IV. UNCLEAN HANDS/ FRAUD ON THE COURT
As an additional sustaining ground, Doctrine of Unclean Hands:

The doctrine of unclean hands “precludes a plaintiff from recovering in equity if he acted
unfairly in a Matter that is subject of litigation to the prejudice of the defendant.” Ingram
v.Kasey’s Assocs., 340 S.C.98, 107 n. 2, 531 S.E. 2d 287, 292 n.2, (2000) (emphasis added). The
equitable doctrine of unclean hands, however, has no application to an action in law. E.g.,
Holmes v. Henderson, 549 S.E.2d 81 (Ga. 2001); Ellwood v. Mid States Commodities, Inc., 404
N.W.2d 174, 184 (Iowa 1987).

In addition, The Court has been provided with proof that the City of Columbia Defendants/
Respondents committed Fraud Upon the Court, Insurance Fraud, and other actionable violation
of law, in the devaluation of my South Carolina Workers Compensation Benefits in violation,
after their denial of the 2015 claim, I was not made aware until on or about December 2017, City
was aware of Mold (Fungus) in Fire Stations because a published article dated: Thursday, May
21*2015, Showed two types: ASpergillus/Penicillium and Chaetomium”. The same mold

determined in my lab results 6/2013. The Respondents concealed this (see exhibits#9;17;18; 20
Attorney Thye Email) and submitted the incorrect average weekly wage, because they had
changed the way firefighters shift pay was determined and did not inform me or the Commission
of the change. Attorney Dana Thye for the City of Columbia Respondents and the Single
Commissioner Gene McCaskill, Commission and Richland County Ombudsman unfairly omitted
evidence in their possession to deny the claims depriving me of my fundamental right to
Workmens’Compensation Benefits, which deprived me of all "economically viable use" of my
Workmens’ Compensation Benefits /Property and therefore effected a "taking" under the Fifth
and Fourteenth Amendments, as applicable to the State that required the payment of just

compensation. See, e. g., Agins v. City of Tiburon, 447 U. S. 255, 261.
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Fraudulent Concealment

The fraudulent concealment exception applies where an employer fraudulently conceals a worker’s
injury and its connection to employment whereby the concealment results in an aggravation of the
injury. There are three necessary elements: (1) the employer conceals the existence of the injury; (2)
the employer concealed the connection between the injury and employment; and (3) the injury was
aggravated following the employer’s concealment. (Lab. Code, § 3602, subd, (b); Jensen v. Amgen
(2003) 105 Cal. App 4™ 1322, 1325; see also, Palestini v. General Dynamics Corp. (2002) 99 Cal.
App. 4" 80.) The fraudulent concealment exception more typically arises in situations
involving exposure to asbestos, mold, or toxic chemical.( See, e.g. John-Manville Products v.
Sup. Ct (1980) 27 Cal. 3d 465.) It is a very limited exception that requires actual knowledge by the

employer and a lack of wareness by the worker of the injury and its relationship to employment.

South Carolina tribunals have the inherent power to reopen agreements and judgments procured
by fraud. See Raby Const., L.L.P. v. Orr, 358 S.C. 10, 18, 594 S.E.2d 478, 482 (2004)
(citing Bryan v. Bryan, 220 S.C. 164, 66 S.E.2d 609 (1951); see also Greenfield v. Greenfield,
245 S.C. 604, 141 S.E.2d 920 (1965) (holding “the inherent powers of a court, which are

essential to its existence and protection and to the due administration of justice within the scope
of the jurisdiction expressly conferred, do not depend upon express constitutional or legislative

grant”).

SCRCP.(emphasis in original) fraud, misrepresentation, or other misconduct of an adverse party
(In South Carolina, extrinsic fraud is the only type of fraud for which relief may be granted)
Raby const., L.L.P., 358 S.C at 20, 594 S.E.2d at 483; Jamison v. Ford Motor Co., 373 S.C. 248,
273, 644 S.E.2d 755, 768 (Ct. App. 2007). Extrinsic fraud is “fraud that induces a person not to
present a case or deprives a person of the opportunity to be heard.” Hilton Head ctr. Of S.C. v.
Public Serv. Comm.,294 S.C. 9, 11, 362 S.E.2d 176, 177 (1987). “Relief is granted for extrinsic

fraud on the theory that because the fraud prevented a party from fully exhibiting and trying his
case, there has never been a real contest before the court on the subject matter of the action.” Id.

The essential distinction between intrinsic and extrinsic fraud for purposes of relief from

18



judgment is the ability to discover the fraud. Ray v. Ray, 374 S.C. 79, 84, 647 S.E.2d 237, 239
(2007)

No person shall be deprived of life, liberty, or property without due process of law. U.S. Const.
amend. XIV, § 1; S.C. Const. art. I, § 3. In order to prove a denial of substantive due process, a
party must show that he was arbitrarily and capriciously deprived of a cognizable property
interest rooted in state law. Sunset Cay, 357 S.C. at 430, 593 S.E.2d at 470; Worsley Companies,
Inc. v. Town of Mt. Pleasant, 339 S.C. 51, 528 S.E.2d 657 (2000). A “legislative act will not be
declared unconstitutional unless its repugnance to the constitution is clear and beyond a

reasonable doubt.” Joytime Distribs. and Amusement Co., 338 S.C. at 640, 528 S.E.2d at 650.

A following section, 15-3-670, provides, in part:

The limitation provided in §§ 15-3-640 through 15-3-660 may not be asserted as a defense by
any person in actual possession or control, as owner, tenant, or otherwise, of the improvement at
the time the defective or unsafe condition constitutes the proximate cause of the injury or death
for which it is proposed to bring an action, in the *352 event such person in actual possession or
control knows, or reasonably should have known, of the defective or unsafe condition.

(Emphasis supplied.)

Fraudulent intent is "a condition of the mind beyond the reach of the senses," which is
"usually kept secret, and can only be proved by unguarded expressions, conduct and
circumstances generally." State v. Jordan, 255 S.C. 86, 90, 177 S.E.2d 464, 465 (1970).
As a general rule, any act or conduct on the part of the accused is admissible as some
evidence of consciousness of guilt. State v. McDowell, 266 S.C. 508, 224 S.E.2d

889 (1976). "Fraud may be deduced not only from deceptive or false representations,
19



but from facts, incidents, and circumstances which may be trivial in themselves, but
decisive in a given case of fraudulent design." Cook v. Metropolitan Life Ins. Co., 186

S.C. 77, 84,194 S.E. 636, 639 (1938).

CONCLUSION

Based on the above, and for all of the reasons supported by the pleadings and papers on file
with the Court and addressed herein, Pro se Appellant/Petitioner Terry Capone’s Notice of
Petition/Motion To Reinstate the Appeal of a VOID Order/decision is timely and the Appeal
should be reinstated, to dismiss it would continue to deprive him of fundamental and substantial
rights are affected, and the court may set aside the void judgment/decision that were entered
against him at the heart of this appeal, as Good Cause has been shown. The Appellant alternately
request that any opposition to this Petition/Motion from the Respondent should be denied for
Unclean hands, Fraud on The Court and other violations of the law, Appellant/Petitioner so
moves. See, Exhibits 1-12.

I certify under penalty of perjury that the Forgoing statement is true and correct to the
best of my knowledge and belief.

Executed on this date March 25, 2021

Mr Terry H. Capoery

Fire Battalion Chief-Retired

1 Arsenal Hill Court

Columbia, South Carolina 29201

Email: tcapone@liberty.edu
(803) 622- 6578

Richland, South Carolina
March 25, 2021

Eosure(s) as stated
Cc: Cythia Dooley,Carmelo Sammataro
Attorney’s for Respondents
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The South Carolina Court of Appeals

Terry Capone, Appellant,
V.

City of Columbia, Employer, and Companion Third Party
Administrator, LLC, Carrier, Respondents.

——— ———— Appellate Case No. 2019-000369 T

- ORDER

Appellant's motion to hold this appeal in abeyance is denied. Furthermore,
Appellant has failed to serve the record on appeal and file a proof of service as
required by Rule 210 of the South Carolina Appellate Court Rules and this court's
September 3, 2020 letter, February 4, 2021 letter, and February 17, 2021 letter.

Accordingly, this appeal is dismissed. The remittitur will be sent as required by '

Rule 221, SCACR. - : '

B e te

FOR THE COURT
ot . " FILED
Columbia, South Carolina ~
Mar 12 2021
cc:
Terry Capone

Cynthia C. Dooley, Esquire
Carmelo Barone Sammataro, Esquire
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The South Caroling Court of Appeals

Terry Capone, Appellant,
V.

City of Columbia, Employer, and Companion Third Party
Administrator, LLC, Carrier, Respondents.

Appellate Case No. 2019-000369

ORDER

Respondents have filed a motion to dismiss this appeal as untimely. After careful
consideration, the motion is denied.

' f///c.,_,

Columbia, South Carolina

cc: Terry Capone
- Cynthia C. Dooley, Esquire
Carmelo Barone Sammataro, Esquire

. FILED
&\L/UV\Q "QH\ ) o?,()\,q
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3/21/2021 eBay: Order details

Sold by gotlaptopparts (hitps://www.ebay.com/usrigotiaptopparts)
{ 35542 (hitps://ffeedback.ebay.com/ws/eBaylSAPI.dI?

ViewFeedback&userid=gotlaptopparts) )
Order number: 14-06665-24111

HP 15.6" 15-af174nr LCD Video Cable w/Webcam DC020027J0...

Contact seller (https://contact.ebay.com/ws/eBayISAPLdII?
FindAnswers&frm=3898&iid=254575427723&redirect=0&requested=gotlaptopparts) | Return item
(https:/iMmww.ebay.comirtn/Return/ReturnViewSelectedltem?
transactionld=27526049940158&itemld=254575427723& _trksid=p2057872.m2749.13185) | Sell this item
{https:/iwww.ebay.com/silist?mode=SellLikeltem&itemId=254575427723)

‘ Delivered on Fri, Mar 5, 2021

- Hide shipping details

Your item was delivered.

& 9 @- G

Shipped in transit Out for delivery Delivered
Tue, Mar 2 Fri, Mar &

[ See full tracking history '

HP 15.6" 15-af174nr LCD Video Cable
w/Webcam DC020027J00 813961-001

708231-1BS
(https://www.ebay.com/itm/254575427723)
item price $14.39

Quantity 1

item number 254575427723
Shipping service USPS First Class

Shipping address

Terry Capone

4208 Woodridge Drive
Columbia SC 28203-3749
United States

Order total

Subtotal $14.39
Shipping Free
Tax $1.15
Total $15.54

Order placed on
Mon, Mar 1, 2021

Payment method
Credit/Debit carg

Payment date
Mon, Mar 1, 2021

https://www.ebay.com/vod/FetchOrderDetails?itemid=254575427723&trans|d=2752604994015& _trksid=p2057872.m2749.12673
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3/21/2021 eBay: Order details

Sold by dealspart (https://www.ebay.com/usridealspart) ( 12723
(https//feedback.ebay.com/ws/eBaylSAPL.dII?
ViewFeedback&userid=dealspart) )

Order number: 16-08686-65052

DC POWER JACK HARNESS CABLE FOR HP Pavilion 15-af147¢a....
Contact seller (https://contact.ebay.com/ws/eBayISAPI.diI?

FindAnswers&frm=3998&iid=283180480467 &redirect=0&requested=dealspart) | Leave feedback

(https://feedback.ebay.com/ws/eBayISAPI.dII?
3 LeaveFeedbackShow8useridfrom=theunderground1954&useridto=dealspart&item=283180480467 &transactid=2256624529018)

| Return item (https://www.ebay.com/rtn/Return/ReturnViewSelectedltem?

transactionld=2256624529018&itemid=2831804804678& _trksid=p2057872.m2749.13185) | Sell this item

(https:/fwww.ebay.com/sl/list?mode=Selll ikeltem&item!d=283180480467)

‘ Delivered on Sat, Mar 20, 2021

- Hide shipping details

Your item was delivered.

@._—_.@._ — __a.__-_—.

Shipped In transit Out for delivery
Mon, Mar 8

] See full tracking history

DC POWER JACK HARNESS CABLE FOR
HP Pavilion 15-af147ca 15-af152ur 15-

aft6ica
C (https:/iwww.ebay.com/itm/283180480467)

Item price $6.99

Quantity 1

Item number 283180480467
Shipping service Standard Shipping

Shipping address
Terry Capone
4209 Woodridge Drive

Columbia SC 28203-3749
United States

Order total

Subtotal
Shipping

Tax

Total

Order placed on
Fri, Mar 5, 2021

Payment method
Credit/Debit card

Payment date
Fri, Mar 5, 2021

Delivered
Sat, Mar 20

$6.99
Free

$0.56

$7.55

https://www.ebay.com/vod/FetchOrderDetails?itemid=283180480467 &transld=2256624529018&_trksid=p2057872.m2749.12673
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7/18/2020 * Mall - Capone, Terry - Outiook

RE: TCAPONE 1420487 , 1319203, 1322451 Appeal Information

Thye, Dana <dmthye@columbiasc.net>

Thu 10/29/2015 8:20 AM

To: Capone, Terry <tcapone@liberty.edu>; Lindler, Kellie <klindler@wcc.sc.gov>; Falls, Kim <kfalls@wccsc.govs

Cc: James, Wendy M <wmjames@columbiasc.net>

Mr. Capone, what you received are the findings of the Commissioner that | have been asked to put
into a formal order. | will prepare the Order as instructed and submit to the Commissioner with a copy
to you. When the Commissioner signs an Order, you will have the opportunity to appeal that Order as
it then decides the case. | would continue to encourage you to seek counsel to assist you on appeal.
Dana Thye

Sent from my Verizon Wireless 4G LTE smartphone

-------- Original message -~------

From: "Capone, Terry" <tcapone@liberty.edu>

Date: 10/29/2015 12:05 AM (GMT-05:00)

To: “Lindler, Kellie" <klindler@wcc.sc.gov>, “Falls, Kim" <kfalls@wcc.sc.gov>

Cc: "Thye, Dana" <dmthye@columbiasc.net>, “James, Wendy M" <wmjames@columbiasc.net>
Subject: TCAPONE 1420487, 1319203, 1322451 Appeal Information '

Hello,

I received the notice this evening with the findings of the hearing, | am confused, as | thought carpal
tunnel was an admitted injury and Dr Greens most recent assessement & date was not inlcuded in the
summary? [ would like a copy of the transcript and written directions on how to appeal these findings
please; | know its $150.00 fee. Thank you

Terry Capone

CONFIDENTIAL & PRIVILEGED

The preceding email message, including any attachments, may be confidential and/or protected by
the attorney-client or other applicable privileges. It is intended for the sole use of the individual or
entity named above. If the reader of this transmission is not the intended recipient, please notify the
sender immediately and destroy any copies, electronic, paper or otherwise, that you may have of this
communication. Any unauthorized review, use, disclosure or distribution is strictly prohibited and may
be unlawful.

https//outiook.office 385 .comimailisearch/id/AAQKADKINIZIN TiyLWE 1MzAtNGFIMS ThMDQ3LTASOWUWZWQ2ZNGVINAAQAKZ 3rvXJSQBLK44KYBY.., 172
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24250
Supreme Gourt of South Carclina

Goodman v. City of Columbia

318 S.C. 488 (5.C. 1995y * 4588.E2d $3}
Decided May 30. 1985

24250

Heard December 6, 1994

Decided May 30, 1995

Appeal From Circuit Court, Richland County, Carel Connor, Judge. #4589
James L. Bell of the Bell Law Firm, PA., Charleston, for petitioner.

Kenneth E. Gaines of the Office of the City Attorney, Columbia, for respondent.

WALLER, Justice:

We granted certiorari to review the opinion of the Court of Appeals in Goodman v. City of Columbia, Op. No.
93-UP-221 (filed August 4, 1993; amended opinion refiled November 3, 1993 and withdrawn; amended
opinion refiled November 15, 1993). We reverse.

FACTS

Petitioner, James W. Goodman filed a workers' compensation claim against the City of Columbia (the City)
claiming an onset of severe mental stress and depression caused by job stress. The Single Commissioner denied
the claim for benefits. Petitioner then applied for review by the Full Commission. The City moved to dismiss
petitioner's motion because petitioner had failed to timely file and perfect his appeal, resulting in a lack of
jurisdiction. The Commission denied the City's motion to dismiss.

The City appealed the denial of the motion to dismiss to the circuit court. The circuit court affirmed the
Commission's finding. The City filed and served a notice of appeal on April 20, 1992,

The Court of Appeals initially affirmed the decision of the circuit court. On rehearing, however, it vacated the
orders of the Commission and the circuit court. We granted certiorari to review the decision of the Court of
Appeals.

ISSUE

Did the Coutt of Appeals err in holding that the Commission was without jurisdiction to consider petitioner's

450 application for review. *4%0

DISCUSSION

casetext

e



491

Goodman v. City of Columbia 458 S.£.2d 531 (S.C. 1995;

In this case, petitioner received the Single Commissioner's order on September 27, 1990. Petitioner wrote the
Commission on October 2, 1990, expressing his desire to appeal "all issues denied by the Single
Commissioner” and requesting the appropriate forms. On October 4, 1990, petitioner received 2 Form 30 in
which to perfect his appeal, and he also received a letter establishing October 14, 1990, as the deadline date to
file the Form 30. The completed Form 30, along with the filing fee was filed with the Commission on October
17. The Commission denied the City's motion to dismiss, finding that petitioner's letier of October 2nd

constituted substantial compliance with £ .. Code o, § 4217250,

Pursuant to § 42-17-50, a party seeking review of a decision of a Single Commissioner may: have the decision
reviewed by the Commission if an application for review is made to the Commission within fourteen days from
the date when notice of the decision is given.

Reg. 67-701 further elaborates by stating, in part:

Either party may request Commission review of the Hearing Commissioner's decision by filing the
original and eight copies of a Form 30, Request for Commission Review . . . within fourteen days of the
day the Commissioner's order is received. The fourteen day period is jurisdictional. The Commission
will not accept for filing a Form 30 that is not postmarked or delivered to the Commission by the
fourteenth day from the date of receipt of the Hearing Commissioner's order.

Petitioner contends that the Court of Appeals erred by holding that the October 2, letter did not substantially
comply with the Commission's requirements for revicw of a hearing commissioner's decision. We agree.

Regulations authomzed by the legislature have the force of law. Faile v. §.C. Employment Security Commission,
275 5., 536, 230 S.E.2d 219 (1976). Although a reguiatmn has the force of law it may not alter oradd to a
statute. Society of Professional Journalists v. Sexton, 257 ©.C. 562, 30,8804 212 (1 984). In this case, § 42-
17-50 confers jurisdiction upon the Conmission and provides for fourteen days to apply for review. Reg. 67-
701 adds the requirement =491 of applying for review with a particular form, thereby adding to the statute.
Insofar as Reg. 67-701 increases the threshold requirements of § 42-17-50, the specifications set forth in the
statute must prevail,

£

Petitioner's letter unguestionably gave notice of intent to appeal, and the Commission, in its discretion chose to
treat the letter as an application for review. We find that great deference should be given to the Commission's
deciding that petitioner substantlaﬂy complied with the mandates of § 42-17-50. Dunton v. S.C. Board of
Examiners in Optometry, 291 5.0, 221, 333 $.5.2d 137 (1987) (The construction of a statute by the agency
charged with its administration will be accorded the most respectful consideration and will not be overruled

absent compelling reasons). Accordingly, we reverse the decision of the Court of Appeals.
REVERSED.
CHANDLER, C.J, and TOAL and MQOORE, JJ., concur.

FINNEY, J,, dissents in seperate opinion.

FINNEY, Justice, dissenting:

I rcspectfuﬂy dissent. In my opinion, the Commission acted well within its powers in promulgating 25A 8.0

Cudle i Reg. 67-701 requiring that all appeals be filed on a Form 30, and providing that timely service of a
Form 30 is a jurisdictional prerequisite to an appeal. Since petitioner's letter was not on a Form 30 and did not

* casetext
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Goodman v. City of Columbia 458 8.E.2d 531 (8.C. 1995)

contain the grounds for appeal’, there was no appeal filed within the jurisdictional time limit and the Court of
Appeals properly vacated the orders.

! See Reg. 67-701(AX3).

The Commission is authorized to promulgate regulations implementing statutes. The regulations must be
consistent with the statutes being implemented. 5.C. Code 4nn. § 42-3-30 (1985). Regulation 67-701
implements 5.C. Code Ann. § 42-17-30 (1985 and Supp. 1993), which provides an award shall be reviewed "if
an application for review is made" within fourteen days. Unlike the majority, I conclude that the Form 30
promulgated by the Commission implements the statutory mandate of "an application for review." Further,

492 essentially all =402 litigation before the Commission is conducted pursuant to approved forms, use of which are
mandatory. See 25A 2.C. Code Ann, By, 07-20000 . To suggest, as the majority does, that composing forms
and mandating their use is an improper alteration or addition to a statute, especially a statute specifically
referring "an application for review,” is untenable. Further, the regulation's provision that the fourteen-day
period is jurisdictional simply implements the statutory language, and is proper. See Chapman v. Foremost
Dairies, 249 §.C. 438, 154 S.E.2d 45 (1967).

1 would affirm.

,
&
3

* casetext
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State of South Carolina

1333 Main St, Suite 500
P.O. Box 1715
Columbia, S.C. 29202-1715

Tel: (803) 737-5700
Fax: (803) 737-1281
WWW.WCC.SC.Z0V

YWorkerg” Compensation Commission

August 4, 2020
Mr. Terry Capone

130 Summerlea Drive
COLUMBIA, SC 29203

The enclosed are being returned for the following reason(s):

We are in receipt of Claimant's Form 15, Sec. I, Request for Hearing to dispute the termination
or suspension of temporary compensation pursuant to Reg. 67-504(C).

Since the merits of this particular case are pending at the Court of Appeals, the Commission
does not have jurisdiction to consider these pleadings at this time. These pleadings, along with

the associated checks, are being returned to you at this time and may be re-filed, if necessary,
following remittitur from the Court of Appeals.

Enclosure and check #1485 & #1483
Sincerely,

WCC Judicial Dept.



South Qaroling Workers' Compensation Commission
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July 29, 2020

US Certified Mail Delivery #7019 2970 0000 7933 4342
South Carolina Workers® Compensation Commission
Judicial Department

PO Box 1715

Columbia, SC 29202

Re: (2) Form 15-Temporary Compensation Report-Additional Compensation and Compensation Rate

SWORN DECLARATION

STATE OF SOUTH CAROLINA §
COUNTY OF RICHLAND §

Pursuant to 28 U.S.C. 1746, 1 Terry H Capone, declare under penalty of perjury that the foregoing
is true and correct to the best of my knowledge, information and belief:

I did not request to cancel my submittal of the SC WCC Form #15. 1 am returning the (2) SCWCC
form#15's and (2) checks #1485 $50.00 and #1483 $50.00 for processing.

[ was never informed by the South Carolina Workers’ Compensation Commission of the process
or procedure my employer/carrier needed to follow before stopping compensation, and was due
to Fraud On The Court/Tribunal and a denial of procedural due process and equal protection
under the color of law; No time limit.

[ am under disability under the law, no rights are lost and I am nota lawyer. Thank you for your
assistance in this matter, please contact me if you have any questions.

SIGNATURE PAGE BELOW

Executed on this date July 29, 2020
Page 1 of 2
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RETIRED

July 24, 2020 PM

EMAIL DELIVERY

South Carolina Workers® Compensation Commission
Director Cannon and Records Manager

1333 Main Street Suite 500

P.O.Box 1715

Columbia, South Carclina 29202-1715

Re: Cancellation: Motion For Reconsideration Fraud On The Court/Tribunal —Denial of Due
process and Equal Protections Under the Color of Law
Terry Capone v. City of Columbia SC WCC File Case No.:1319203, 1322451, 1420487

Dear SC WCC Judicial Dept:

Please Cancel Motion for Reconsideration and I have abandoned my Motion to Stay and Remand with
South Carolina Court of Appeals.

I am not a lawyer. Based on new developments/ evidence a remand is necessary for reconsideration accept this
as a motion. Thank you for your assistance with this matter, please contact me if you have any questions. Please
consider the attached evidence.

With The Highest Regards,

Enclosure(s) None
Cec: Cynthina C Dooley
Carmelo B. Sammataro Attorney for Respondents

Mr. Terry H. Capone
Fire Battalion Chief-Retired
130 Summerlea Drive
Columbia, SC 29203
803.622.6578
Email: tcapone@liberty.edu




South Carolina Workers’ Compensation Commission

wWLL e #: 1319203
1333 Main Street, Suite 500

Cartier File #:
P.0. BOX 1715 ; .
Columbia, SC 29202-1715 Carrier Code #:
(803) 737-5723 _Employer FEIN #:
Claimant's Name: TERRY H CAPONE Employer's Name: CITY OF COLUMBIA
Address: 130 SUMMERLEA DRIVE Address: PO BOX667
_City: COLUMBIA state: SC  zip: 29203 city: COLUMBIA State: SC  zip: 29217
Home Phone: 803 622 6578  \work phone: Insurance Carrier: SELF/COMPANION TPA (803)737-4242
Preparer’s Name:  TERRY H CAPONE Law Firm:  N/A Preparer's Phone #: 803 622 8578

Date of injury; 101122013 oy Date of Notice to Employer of Injury: 10/25/2013 (s

I. Payment of Temporary Compensation Checkone; [ Initial period B Additional period [ Corrected compensation rate
{choose A, B, or C) .

B A. Temporary Total at the compensation rate of $2,611.20 per week. For this period of disability, disability began on 10/21/2013 (m/d fyyyy) .
and the date of first payment was (m/dfyyyy).

{7 B. Temporary Partial at the compensation rate of per week. Note: When the Temporary Partial compensation rate will vary, report the first
payment here. Supplement this report throughout the period of Temporary Partial compensation by filing a Form 15S with the Form 18, which

shall be filed six months after the date of injury and each six months thereafter unti! the file is closed.
For this period of disability, disability began on (m/dfyyyy), and the date of first payment was (m/dfyyyy)-

Calculation of Temporary Partial Rate: Average weekly wage before injury

Current weekly wage

Difference in wages before injury and now $0.00
X 6667 $0.00

Temporary Partial Compensation Rate $0.00

{0 c. salary inlieu of Temporary [ Total [ Partial {chouse one) compensation in the amount of $
disability began on

per week. For this period of disability,
(myd/yyyy) and the date of first payment of salary in lieu of temporary compensation was (m/dlyyyy).

THIS SECTION MAY BE USED ONLY WITHIN 150 DAYS AFTER NOTICE TO EMPLOYER OF INJURY. ATTACH DOCUMENTATION AS TO THE REASON OF THE
TERMINATION.

II. Termination of Temporary Compensation Temporary compensation payments were stopped on (mydyyyyy) for the following reason:

{1 Claimant has returned to work at least 15 days and no temporary partial compensation is due.
[ Claimant agrees he/she is able to return to work and has signed a Form 17.
{1 Based on a good faith investigation, the claim is denied. Reason for denial:

{0 Claimant has been released to return to work without restrictions and employment has been offered,

[ Claimant has been released to work at limited duty and employer has provided limited duty work consistent with the terms upon which the Employee
has been released.

{1 Claimant has refused medical treatment, examination, or evaluation. Note: Benefits must be res
evaluation. Additional report must be filed if compensation is resumed.

I certify that this form has been served on the claimant per R.67-211.

umed if claimant accepts the treatment, examination, or

Signature of Claims Administrator Date (m/d/yyyy}

III. Notice to Injured Worker or Legal Representative when Temporary Compensation Has Been Stopped:
The employer's representative may stop temporary compensation within 150 days of the date of notice of injury for the above reasons. However, if you
believe that the temporary compensation should not have been stopped, you may request a hearing by signing below and returning this form to SCWCC
Judicial Department at the address at the top of this form, A hearing will be held within 60 days of receipt of your request to determine if temporary
compensation has been properly terminated. ’

MY SIGNATURE BELOW INDICATES THAT I DO NOT AGREE WITH THE TERMINATION OF TEMPORARY COMPENSATION.
I REQUEST A HEARING TO DETERMINE WHETHER I AM ENTITLED TO FURTHER TEMPORARY COMPENSATION PAYMENTS.

Check one: Form 15(II) [ Has Has ngt been received.
/‘M 7122/2020

Signature of Claimant or Legal Representftive Date (mydiyyyy)

Employer’s representative must complete and file Form 15 with Claims Department within ten days after compensation begins or is terminated. Employer’s representative must serve
the Form 15 on the claimant when compensation begins per R.67-211. Employer’s representative must prepare and serve Form 20 within thirty days of beginning compensation per
R.67-1603. Employer’s representative must serve per R.67-211 two copies of the Form 15 on claimant immediately on termination of compensation with documentation attached as to
the reason for the termination. Injured worker may contest termination of compensation by completing section Iil of the Form 15 and filing it with Judicial Depariment.

WCC Form # 15 TEMPORARY COMPENSATION REPORT
Rev. 0172014 1 5



: Worgans® COMPENSATION

c Heg.
“o_ii. Zerminening Payment of Temporary “Towl or Tem-  87-508. Terminating Tempovary Compensation after the

purary Partial Compensation Duricy the Fiest One First One Hundved Filty Days alter the Employ-
Hundved Fitty Days After Employer's Notce of er's Notiee of e Injury.
the Accident. §7-508.  Medical Trentment While Receiving "Tompovary
L0703 uspending Temporary Compensaton alter the Compensadnn Benefits. o T
First One Hundred Fifty Days after the Eraploy-  87-810.  Unauthorized Suspension or Termination ol Tem- e
ov's Notice of the Intury. purary Gompensation Benefits,

67-5302. Words and Phrases, Defined.

A. Day of incapacity: The day of the injury is the first day of incapacity unless the injured person receives 2
full pay for the day. In that evens, the first day of incapacity is the day following receipt of full pay from the &
cmployer. :

B. Disability:

(1) Incapacity because of injury to earn wages which the emplovee was receiving at the time of injury in
the same or any other employment.

{2} Disabilisy is presumed to continue nndl the employee returns to work or compensaiion js otherwise
suspended or terminated according to Section 42-8-260.

ad

.. Fractional past of a week: For a fractional part of a week, the daily wage is one-seventh of the weekly =
WAES-

T, Retwrn to work without restriction: A statement of the asthorized health care provider about the
capacity of the claimant to meet the demands of a job and the conditions of employment. The deiermination
must be made when the claimant’s physical condition is seatic or is stabilized with or without medical
wreatment. The detarmination is appropriate when there are no physical imitations on the claimant’s ability
to perform the same or other suitable job as the claimant performed before the injury.

E. Temporary Pariial Incapacity: Partial incapacity for work resulting from the injury.

i

Temporary Total Incapacity: Tcial mcapacity for work resulting from the injury.
3, Waiting Period: The day or days lost because of inabiiity to work on accouat of the injury are connted
in the waiting period even though the days may not be consecutive.

#HISTORY: Amended by State Register Volume 20, Issue No. §, off May 24, 1999; State Register Volume 21, Issus Ne. 4, ofF :
Aprii 28, 1997, ' £

87595, Payment of Temporary Total and Temporary Partial Compensation.

A. Medical, surgical, hespital, and other treatment including medical and surgical supplies are allowed
from the first day of injury.

(1) Temporary total or temporary pariial compensation is incurred on the eighth calendar day of
incapacity and from the first day of incapacity if the injury results in Incapacity for more than fourteen
calendar days. The seven and fourteen day periods need not be consecutive days.

{2) Payment and acceptance of teraporary compensation files a claim.

B. When the =mplover's representative begins to pay either temaporary total or termaporary partial
compensation, or salary in beu of temporary compensation, the employer's representative shatl complete
Section I of the Form 15, Temporary Compensation Report.

(1} The employer's representarive shall file the Form 15 with the Claims Department within ten days of
she date of first payment of compensation.

{2y The employer’s representative shail serve the Form 15 on the Claiman: according to R.67-211 with
the claimant’s first check,

o~

., Wher the compensation rate changes, the emplover's repiesentative shall complete, file, and serve, as
set ont above, a new Fonm 15

{t) In an ongoing period of temporary partial compensaiion where the rale varies from week o week,
the employer’s vapresentative shall report the first payment on the Form 15 as set out above.
438
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“WorkErs’ Compensarion Conission R 87584
(2} Supplemental payments shall be reported an the Form 138, Supplemental Report of Compensasi, -

te be filed with the dosament stopping that period of temporary partial compensation or with the Form
18, whichever becomes due firse,

. If the employer's representative does not P&y temporary compensation, the claimant may request 3
hearing to receive benefits according to R.57-907. Payment of termaporary total or iemporary partial
compensation does not prevent the claimant from seeking any other benefits available under the Act.

FISTORY: Ariended by State Register Volo me 18, Issue No, 5, off May 286, 1895; 3Sate Register Volume 21, Issne No. 4, o
Aprit 25, 1997,

Notes of Decisians

Maximum medical improvement | of geod hodvy mechanics ang careful lifling techniques, and

therefore crnployer wag required to pay daimant [emporary
disability benefizs from the duy alter his termination, which was
L. Mazimum medical improvement a Lttle more than 15 days afler ke retwned i work with

Claimant was nat released o rerurm 1o wark without restric-  vestrictons, unti) he achieved 3IMI and was authorized to
dons untl the date an which orthopedic surgeon opined that  return o work without restrictions, Granford v, Hurchinson
clalmant had reached masimen: medical fmprovement (MAD)  Const (5.C.App. 2019 731 S.Eod $03, 398 5.¢. 63, rehearing
and concluded thae chimant could Teturm to work with e use  denied. Workers' Lompensation &= 8704

s

875014, Terminating Payment of Temporary Totai or Temporary Partial Compensation During the
First One Hundred Fifty Days After Employer’s Notice of the Accident,

A The employer’s fepresentative may terminate or suspend temporary compensation duz‘i}fg the first
one hundred fifty days afier the employer received norice of the njury pursuant to Section +2-0-260. When
tompensation is terminated or suspendead, the emplover’s representative shall complete Section T and Section
1T of the Form 15, Temporacy Compensation Report. Thé employer’s representative shall fle the Form 15
immediately with the Claims Department and shali serve the Form 15 immediately on the claimane pursuant
0 R.67-211 with documentation attached us to the reason for termination or Suspension,

B. To terminate or suspend compensatian pursuant to Section 42-G-280(B)(2), the employer’s represen-
tative must oheain a signed Form 17,

€. The claimant may reguest 2 hearing rp dispuze the termination or suspension of temporary compensa-
darn by completing Section ¥iI of the Form 15 and filing it accerding pursuant o R.67-207.

HISTORY: Amended by State Register Vojume 13, Issue Neo. 4, off April 22, 3893; Stare Register Volame 21, Issue No. 4, off
April 25, 1687; SCSe 42-2 Doc. No. 4738, off February 23, 2018,

Blotes of Decisions
In zenzral 1

Rapid Plumbing (5.C.App. 2006} 83: 5.F.94 547, 886 5.C. 978,
Maximum medical improvement 2

) rehearing dented.  Workers' Compensation & 2016; Worl.
ers’ Compensation é= 909]
————

Stopping payment on emporary award.—This vule and
Code 1962 § 72-352 contemplate that if the insurance carrier
desires to stop further payments of compensation under s
temporary award, application should he made t¢ the commis-
sion for permission 1o do sp md the emplovee should recgive
notice of the application. Halks v Rust Engincering o, (1216
208 3G 38, 36 8SE9d 8359 Workers' Compensation o= 2013

i, In general

Emplover, which had been paving workery compensaiion
claimant emporary partial eampensativn, was required g pay
temporary wotal compensaton to claimant after terminating
cluimant's employment for sleeping while at work: emplover
nad earlier volurtari ¥ agreed thae claimant was disabled and
sgned consent arder Frquiving thar it pay claimant disability
tompensatian, Workery Compenzation  Commission found 2. Marimum medipal improvement
that coimunt did not refuse employment when she foll asleep

and thus was not srohibiper item reeciving benefits, ang Claiman: was not released o return o work without restries
3 Leyers 5

" retused o proside »
Alth Pose Acee Care 5.000
1Y

dve employment.  Davis

- PR 3013y 741 §E9d 770,
H08 8.6 5, Workery Cntapansation o= BBU.2Z0(5): Wark
ety Compensation & 830,23

Even il eiiplover could ha

tions undl the date on which orthopedic surgeon opined it
claimant had reached maximum medical mprovement (MMD
and concluded thar claimant coyld Tetm e work with the yse
of zood body mechanics and cavetul Tilding technigues, and
“pped workers' compensation tl}ere‘f(“sre c:mp]o;:gr Was required o pay c]gime_m! temporary
aimant's temparary ol disaiilie benefits after claimang ae jd:s?bnhbs henefirs trom the day after his terminzation, which was
deared by orthopedie - TEACTL W6 vettm o work withoue +a litde more thap 13 days afier he retmned W0 work with
restiiclions, ump}nygr fadlod 2o il prevedures or stopping / restrictions, until he achieved MM and was authorized 1o

B days after compenzation v erminated, and employer | Const. (S.C.App. 2019} 721 S E9q 3035, 399 8., 65, rehearing

benefis; cmployer did got site and serve Form 15 for ar least © recurn work withuur restrietions, Cranfovd v. Flutchinson
&

failed w auach :&up{)urﬁ:eg dessmeniarion to form, Martin v.  denicd. Workers' Compensation o= §70.4

&35
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5 . ILORED BACKGROUND « NOT 4 WHITE BACKGROUND
ocum \ ICIAL WATERWARK - HOLD AT AN ANGLE TO VIEW : _

City of Columbia Workars Compensation , :
b ot s P COMPANION TPA, LLC - ADMINISTRATOR e S
P. G. BOX 100159 COLUMBIA, SC 20202.3165 3

ii‘

i
!

. CLAIM NO: 7¢0000004250- 0001 LOSS DATE: 10/12/13 DATE: 03 /06/14 CHECK NO.: oo00151461
} BOLICY NI C0w 0200861 NGUREDMS NAME: 217V OF COLOMBIA CLAIMANT NAME: TEERY CAMINY
1

t THG THOUSAND SEVEN HUMDRED TWENTY NINE & 4871460 DOLLARS 32, 729,48

é FAYEY TERRY CAPONE ' v Void attor & months

’ ORDER OF: ﬂ?*ﬁ/‘( /‘7/ o

CASHIER: For your protoction,
saquire twe D3 Hom paves.,

SthCRITES SEnarome

*O0D0 L5 LB CLLA0000L 2 LL? 557 DiLSe ;

¥ PLEASE TEAR AT PERF TO DETACH CHECK ~¥ |

PERE132112 012
Coverage: WORKIRS COMPENSATION
Cause of LoSS! WORKERS (OMPENSATION
Expianation of Payment;
TEMPORARY TOTAL DISABILITY FROM 12/6/13 - 172714 (4WKS

1t you have any gquestions concerning this payment,
pieage contact Doria Ouizhpe at =xt. 44282

—\ECE 8 : State: 39 MCO: 44

TERRY CAPOHE

4209 WOODRIDGE DRIVE
COLUMBIA, 5¢ 29203
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CLAIM NO: 7000006004256 G001
POLIIY N o0

THE FACE DF THIS
THE BACK OF THIS DX
BankofAmerica. S,

CONTAINS AN ABTIFICIAL WATEBMARK

' Chv-e’f Columbia Workers Campensation
COMPANION TPA, LLC - ADMINISTRATCGR
PO, BOX 100159 COLUMSLA, SC 29202 31656

Bugres o} Anpisa

LOSS DATE: 1071241 DATE: a1/n7/14

HO00E01 INSURED'S NAMED CITY OF COLIMBIA

ViR & 3T/ 100

PAY TG TERBY LY -
e - TERRY CAPONE

| WOER 07 /,7
DASHER: fov it prater e
soquere tyenr 103 frofre Bayas, T e
w*OOD0 RS LGN 15 3 L R0000 R 20 L2 BHT O kLG

%ou PLEASE TEAR AT PERF TO DETACH SHELK -

s 111140340
Laverage: WOREKED COMPENSATION
Cause of Loss: WORKERS COMPENSATION
Fyplanation of Payment:

T TERRY CAPONE 01/03/2014 TG O1/0%72014

it you have any guestions concerming this payment,
please contact Doris Quizhpe at ext. 44261

SRR
——MC5CE State: 19
ittt

TERREY CAPONE

42G% WOULRILGE DRIVE

COLUMBIA, SO 24203

KT HAS A COLORED BACKGROUND - NOT A WHITE BACKGROUND
~HOLD AT AN

ALE TO VIEW

No, 0000151494

ERE
T

CHECK NO.: npog1sia8g

CLABSANT NAME: TRy Capous

OULLARS 868X . 27

Cord atty 8 muedng
" /)77 s

AL PHORIZED SIG4ATRE

MCO-az

N




; ! IMENT © AN AR . WATERMARK - HOLD AT AR ANGLE TO ViE
" Bagkethmarics, Ci turmbia Workers Compensation :
S COMPANION TPA, LLC - ADMINISTRATOR
PO, BOX 100158 COLUMBILA, SC 79202 31838

Saire ol ST

CCLAIE NQ: Tasonapee 25 2on) LOSS DATE: 1n/1271%, DGATE: nifi4/14 CHECK NO L sopulsiell
TPOLICY NEL SO vhusted  INSUREDNS NAME CITY OF LDLUMuIA CLAIMANT NAMI: v283% oABoRE

AT (LT S

A1 GUNURED BIGHETY TWO & 37129

FAYID TERRY CABONE .
M %k M} P ™

RGOV,

Wkl sty £ paneths

SO EET Com sk e e Bt
- ERR I T LA R

septgeret tyyar s Foarss e

POO00 LS AE R A 2 abAD000L21E LLE &S7 DibLe

Ko PLEASE TEAR AT BPERF 10 DETAUH GHECEK =¥

berte- 3111121 4
Covetige. WORKER: AERGAT Uk

Cerasd ol L0nsT wal b enn

Fxotnnton of Payment

TE R MEAE P RCE TR B §

EPONE G2

i yvou have any gueshons concenung tus payment,
please contact Dovds Quivhos At axt . 44782

State: 17 B0

E
_._':"\Citl #:
e e

'
; TEREY UAFONE
G AOODRIDGE DRIVE
SonIMBRTR 8O 29307
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"%@U O.fice of I isabilit- Adjudication _nd Review
- SSA ODAR NHC

e . ) i o

Wl

e e . o e by ~ e e

1 T TR

i |

TN

14 ) ox DEAHEE-OUZ-UNGOS39 COOICZE U( bE2Y

Bldg. 110, 2nd Floor
4300 Goodfellow P' .d
Zairt Loris. .40 63120

Date: Septembe 12, 2016

Terry H Capone
130 Summer.ca Dr
Colw bia, °C 2920°

Notice 0. ID~~isio 1 - Full; Favorahle

Ica_etully reviewed the f~c.s of your case anc made the enclosed f1lly favorable decision. Please
rea« this notice and my decision.

Another office will proces.. my decision. "hat o F + maya *: Yyou for mor . information. If you
do nc. hear a-ything within 60 days of the date of tI-is notice, p! ase cctact yoi r local office.
The contact i..formation for your local ofZce is 4. the end of this notic -,

K ouls- ¢ YUH 4 V¢ _n
If you disag, ee ith my decision, youm y fle an appeal with the Appeals Jouncil.
Yo TOF ALSyg--

To file . n appeal you or your representative must ask in writing thal the Appeals Council review
my decigic... Yc 1.nay nse our Re Juest for Review form (I1ZA-520) -. write a setter. The form is

il bl at \.w v.s0"ialsc~urity.gov. Please ut th- Soci 1 Secm 'ty numb=-s}_ywn . bove on .ay
app ~ you file. If you need help, you may file in rer or a. any Social Security or hearing office,

Please end your re Juest to:
£ Py-al Jcanel
CHceof M WL Tiwe to: 1 viow
S100 L oest 1 e
TLTaek N L2

Tin~ LA ¢t vFIl . m/fpp -

You mu..t file your \ritten _ppeal 1'u*. » ofthe dz’e you get this nc.ice. The i._peals
Council assumes yc * <ot 1 iis notice S days after the date of e notice unless 3 Ju shov-you did

Form HA-L76 (03-2010)
S Zedle ity -w.
L e LIl *™olg a_c/a el e ¢ Jnaxal' Fra-"H e
110020 )-™ 71 (TY -2 8- 1-21 1).

See Next Page
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Period of Dis_bility and L Is_bilit, Insurance i

Terry H Capone Benef ts ;
(Claim ) | |
(W ‘ 'j,é Earn-1) (Social Se~ -ty Numwer, :

JUI” “DICTIC, ', M 7T > EOUR.. .1 JTOP,

Thi cr ¢ i~ before me on - request for hearing dated Septe~ Ser 22, "014 (20 CFR 404.929 et

seq.). J 1 August 9, 2016, : held a video hearing (20 CX.t 404.936(c)). e claiiianta_ared

in Colui.ib.a, 87, 7 nd I pr-sic d over the hearing from St. Lou’s, A.O. “lennet4 E. Op*en, |
iLup rtial vooal on. expe.., also appe re at the hearing. The claimant is re r-sented by George i
T. Cink, . n attorne: " i

Tuie ¢_aimant is all_ging disability _ince Octobe 21, 201.. §
1 JUEL

The issue is whethe_ {ie cl_imant {_ disabsd under sections 216(i) and 223(d) of the ~ncial
Security Act. Disability is defined as the inabilit, to ~g. il # v~ &b _tantial gainfi-! acti Jit; by
reason of an,’ medicall,/ .ster_nin-bl~phy_ic.lorn  tal irpairner. or combination of
impairments that cz= b~ ~xpec*sd to result in death or tLt has lasted or can be e _pected to last
for a cc_tinuous period of not fess than 12 months.

Tacre is an - dition.] issue w thr .h= imsu ¢ 1 s*atus requiren_nts of sections 216(i) an* 773 of
-~ Social Secu~*t-- Act are met. The claimant’s eamings recor.” shows that he claimant by s
~cquired sufficient qua“.e1s o ‘cover- ge to remain i sured through December 31, 2018. Thus,
the claimant must establis’, dis bility n or before tha. d-te in orderto be ¢ itl~d to a peric 1 of
disability ar- uisabilit:- in—urance ben=fit-. :

Afte. careful review of the entire record, I find that the claimar . has been disabled from October
21, 2013, t.1 wrh the ate o, this decision. Talso fi.id (Lt the insured st-..*3 requiren _nts of the
Soc.al "~¢r.ity Ac we-e met as of .he d_t_ disablity is -stablished.

AP LIC BLEL, ./

Under the _w.hori y of the Social  _curity Act, th Socis® Se~urity /- mi stration has
established ., fiv--step sequer ial ~va'uatic_ [ vocess for determi r~ whether an it dividual is
disabled (20 CFR 404.:..20(a)). The steps are fol ov-ed L1 order. Ifit'is determinc{ that the

CeeNe_ Pag._
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Terry H Capone Prge20 8

claimart is or is not disable_ at a step of the ev-lu lion process, he ~valuation wiil not ~o or to
the next step.

At st~ one, Imus d [~rmin- whel ier the clai.sant is enaging | | subste-tia® gainful activ'ty (70
CFR 404.1520(b)). Subs ar ' gaiful activity (SGA) is defined as vor': act v y that is bch
substantia” and gain.ul. Ifan indvidual engages in SGA, he is not disabled regardless of how
severe his ohysical 0. me ta: impairmer s 2.e an/” reg rdless of his. ., b & 0, vk

e rience. . theind vi 'w lis1teng pinin “GA, =2 analys’s proce .ds to 1 1e secon st p.

At step two, » must determine whether i claimant has a medically de.erminable impa.rme..t

il .t i8 “se 'ere” or a com.iration of impair_ne.ts t 1. i3 “severe” (20 CFR 40..152C%)). :n
impairme_it or coml:"nation of it_pairme_ts ‘s “severe” within “he mes iing ¢ .he regulations if .t
signi cantly limits an in“vi‘u-V's ability to p_rfon 1| “sic wor". acti-iti_s, Ifthe ~laim_n" ¢es
not have a severe medically leterminable imp ment or corbination of ‘- nairments, he is ot
disabled. Ift* 3 ¢l i1 an. h_3 a severe impairment (.’ com...na.Jon « fimpairn__nts, (e an_lysis
proceeds to (e tt ird step.

A step three, I must determine whether the ¢l inan.’s inrpain ient or combi~~tion ¢

it pal. nentsis of a sav ity to et or mewically _qua the criteria of an impairme..t listed in 20
C " Part <0, S=Lpat. 1, App_nui= ("0C 1 04.1.°0(d), - 0 1575, and ~04.157 ). ¥*th-
claima_it’s impa rment or cc_ubi ation o "impairr~_rs is of a seve ity o neet or .n_dically ~qual
the criteri of a listing and rcets the du.ation reqrirenr-nt (20 CF L *04.750)), | - claiiac! is
disabled. Ifit does not, the a. alysis proceeus to t.2 ne..t step.

B-fore consid-ring s.ep .our of tl s_quential evaluation ro¢ss, ' must first d_l_.(._ne the
claitnant’s residual firactiorl capaci‘y (20 "FR 404.1520(e)). A..indivi-ual’s residi al
-"nctional capacity is his ability to do physical and mental - ork acti .ities on a sustained Dasis
despi 2 limit_tions from his impairments. I makin Jt.is incing, I must cons*de- all of &
claim...t’s impirLser ‘s, incl~di i ~pa‘n_snts that are nc. s~v-re (20CF_.. D~ 570(e) .nd
404.1545; SS™ 96-8p).

Next, I'n ast dot. .nine at step fi ar whether th 1 claim ot has the r-sicas functional cap- city to
per.orm the requiret.ic.its of his pac* relevant vork (0 JFR . ™4, LL20(f)). T ie term past
relevant 1 o1 (1 ~ans v-or': perform~* (~ther _s th - claimar a-.u Wy rerformed it or as it is
generally perfc med in t.e national eccromy) within the last 1, years of 1. years pfior to1 e
date that disability must be estab!™s \ 4. In aduitic , the *__k must have |_s.¢1 l_ig nough for
the ¢! imantto leae.nt- doth : job ani have b_en SGA (*C CFZ 40 .1560(b) and - 0" 1565). If
the claimant has the 1.sidual fur- i nal capacit_” to do his past relevant wc ¥, the claimar is nc*
disablec. Iftuecl it unt is unalie to do any past relevant work ( ; does not have . ny past
relevant 1 ork, he snalysis proce 1ds to the fifth and 1.t step.

A. the last st~p of .he _eruential va/ 1ation process (20 CFR 404.152( 'g)), I . st d__ermine
whether the clairant is able .0 do any otl.e- work ~ isideri.ig his resirual fu-ctional capacity,
age, educ_tion, anC work exy wience. Ifth_ lni_nant is able to do othe. v ork, he is not disabled.
If the claime  is not abl= o do c.her v-ork and m=~ts the * ral’on req iirme.. , he is disabl_4.
Although the claimant g_..erally ~o.. ‘nues .o h ve the bur_en of j-oving C’salili y *tl is step, a

Se. I'ext Page



Ly 1V

NDLIBLE dQiml D/L~-1U1lB

1l

&
" "

RN B R

ik

1

26 tosresy [}

sl @ 5082011100559 O

1.

TLIUWIEU 1 T WUU LWV L UM e s UL Ty ~gs SINYsTe =

Terry H Capone Pag~3 of 8

limited vurden of going for .ad 1 ith the evidence s.ifts to "1 Social _scu-ity ~dminist-ation.
Liorder osupnort a findin_ that . n inc‘ividual is not disabled 41 *3 step, { __: Soci.] Cecurity
Adminis ration is r~spoi siwse for roviding _vidence that demonstre es that other - ‘ork exists in
significant .umbers in the national economy 1" iat the claim at ¢ n do, given .he esidual

funct onal caacity, age, ecacatior , anu work experic.ice (20 CFR #94.15 1%g) nd
+04.1520(c)).

INDIN SJIF Y CTATT U NTLU_JONZ O.' T, .
~ft vz fi | consider-tion of the entire record, I make the followin : findi 1gs:

. ‘ke clv"'““l"‘;?_d.'",."’ « §ourCis l__mem" erC1 2017,

T T!m_cl' ‘mant ms1 0. n,edin rs m S Bl B S TR ~er 4 3 h

ale,t - 4te@OCTL. B -L8()  CTT1J7 ¥~

There isnoe. _2nce in the evidence o. recc~d that 17ie claiiiant has engaged in sr-9s.-ntial
gaitL | activ’ly after the all.g~d « *_et us.e o. disabil; v,

< The ~Trntlas’ ~folowiig ye~em riv o *sii ' t-B1 ¢ sundy m 44
o s ‘wple emlsvul slydig vda. st ca n Ho rssALotley lere o
“oxbl (0 T5. DI T

1.ie claimant’s imp~.sments are consid 1~d seere becar-se, e are medically deteriin ble
impairments th 1, _hen considered either _ndividually or in unison, significantly limit *he
claimai.l’s m ntal . 4 physical abilities to do one or 1..0. & basic wa  activities. in aqdition, 1he
lait.ant’s imp. “rment_ i 1 I-sted at & “rvire” lev-l for ~ cortinrous Jeriod o ‘more then 17
SlwanilS, IN PRIHCLIAT, 10 Claimam’s it ble bowe: syndrome, and m¢ ital impairments
variously diagnosed as post-traumatic stress lisorder, depression, and 2 ixie. y are severe
imoairments.

. The dlaimal_talso_ uffers Fom - variety of osteoarth ts, car-al tur= syr droms, s 1reated
“bre-thing disord~r,-and mig-airs headaches. Ifind that 1 :s~ ~onditions appear to be relative(/

el controlle and these conditions do not i Wividually caus._ the clairan. -nore than a minir !
1 aysical or merual limitatic | { | his ability to _o “r3ic 1 «<_.; activities. H_ vgver, thes~ - nditions
hav~ been considered | | my determination of the claimant’s r~sicual funct.onal capacit
discussed lat~r in this opinion.

Y Threk” oo mo1 e by Lw r el plr m_tr.1 et
'medl L e e ey ot L twdt e mL LTI OR P 4CH4,
Edp tdyorom 01 TFLT) RN, 40 SZ5a 1004, D

The claimar 3 has the followin - d_gree of lim tation i the t_c~d arc-s of fimctic ing set ¢t in
the tisal llity regulat‘on_ for evaluating, menta” disor. s andinthe _snial lisC ders lis.ings ir
20 CFR, Pe-t “04, S-ibpart P, Appendi— 1: m_ld restrictic 1 i activil ss of daily living, mc-erate
difficulties in maint ining social ®-nctioning, mouerate difficulties in mair-“aining concentration,

Cee.' Page
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[ Tsis*z=nce or pace, a id no episodes of decon pensation, each of et~1*sd ¢ ~tion, State a-ency
consultants, Jan ¢ Bolanc, PhD, and Je-n Wri_hts, PhD, opined that t! ¢ clai na 1t sulsered mild
reatrictions L. activ_.es of ¢ ily "iving, mo..erate restrictic_is {1 social functi -1 ng, a.C=¢ ler .2
rstr~tions in "once dratic , pe.sist=n~e, « - pa~~ (Exhibi. 1../8, 4A/11), Their opinions ar.
supparted by the medica” evid_nce of record & 1d (" 3serve gre. 1 eight.

o wiecsmetos€ . Toa foc" les, lyto, ~rmee mar-w krs
d " 1 2)CT. b L J(CCe el el r*a ep hialt:.> and
e pumtl rCaow e T4 e .

Ip ma :ing .his .inding, I have consiucred all sy.aptoms and t} - extent to w_tich1%1ese symg oms
car r-asor-uly be acce ted as consiste.t with e obj¢ tive medical evide ice ard olier _vi * noe,
braer! on the ~equirements o. 20 “FR 404.152C ar1SSR €54 1. Ihe e 1so cc-sidk ed opinion
evidence in accordance wit! the requit ments of 20 CFR: 0-.1527 and SSRs 96-2p, 9 7-6p and
06-3p.

Inconsideri J1he cl~ims ’s symptoms,  must follo.” atv-o-step oce_s in which it must first
be determined whet"ier “here is ~n underlying medically deterrirab - physical or ment |
impairment(s)--i.c., ... iL..yai. ment(s) L.a. can be s..own b medicall:- acceptat'e cli ical ans
rborator:" di_gnostic technique~--{"~t ~ou_ " r~~_onal ly t  expected to produc=1 ¢ claimant's
pain ¢_ other syt iptos 1s.

Second, once an underlying physic 1 or mental impairment(s) that coul.. reasonably be expected
ti_ pre tuc  the claimant's pain or other sympt _is has been sI swn, I must evaluate the intensity,
persisi_1 ce, & 1d lin ting ef.ects of C.e clai-nan 's _ymptoms 1. determine he ex.ent o whick
th~y limt the claim-at's work-related activities. For this prrpose, wk-n. “er statement - abc (.~
intensi y, pe-sistence, or functionally limit™~g effects of pain or other sy aptoms _re not
substa..tiated by objective medical evid_nce, I must co_sicer oth-r evider ce in he record to
de.ermit 5 if the claimar.’s sym_“oms limit the _t "ty to do -—ork-related ac.ivities.

Tue cl_imant is a male alleging disability ..ae to post-traumatic stress disorder, major depression,
¢ Jdety, insomnf , obsts icti e sleep apnea, carpa. tunnel syn lrome, tension he_daches,

nu  br ss an pain {: hands. n. arms; anc loss of b4 780 ngth (Exhibit 15_/). He alle ~ed that
he stopp..d voorking i C sto. Jr 2013 because of his conditions (Exhib*t 15F*), Since filing his
claim, the claima t lleged - general worsenin= of his symptoms (Ext 'bi. 9E). He ¢ plained th~t
he has u._d a chege for the worse : nd he su.fers from m._jor uepressic 1, anxi.ly in socias
se.’ng , ani homicidal iue_tio~ (Ex!ibit 92/1).

Ihave read and consider~d1.ic adu’t fuunctio.. report cc apleted by th~ ~la™nant (ExLibit 4F 14).
The claimant’s sta.emer..s in this fu-iction repc t are of the same gene. al natrre s the suvjective
cc_oplair. from1 e laimant’s estimony. I ee._plainsth t he has difficulty [ Ring, s~ afting ,
bed” g, stamv ing, roac. ¥ g, wetiin, sidin, t Tki_ =, he g, seeing, m_110. ¥, comr~ eting tasks,
cc ot~ ug, un-err*a Wing follov-iny, instructions, rsing hands, ani getti g along wil ") others
(E bibit SE/6). Ie also explaine: that he needed remin lers and assistance to complete laily
tasks (Ex iibi. 1E). He also explained that he h s ign.ficant diffic-lties cincentra.ing (Exhibit
1E, 9 ).
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Consid- .ng i~ su. jec.ive f~ctors in this case pLrsuant to SR 16-"p ~ud °C C.F.7. 404.1529
and +16.929, the claimant’s alleg lions have beer cor si¢ t~d i terms of: Daily ac“iviti »s; the
location, drration, frequency, and intensity of nain or other syr~ toms; factors that precipitate
and agravate the “ym ‘om ; .he type, dosage, effec ive. .ss, «. 1side effec.s o "any medic-tion
an irlividual ta s or hs take | to a'leviate p_in or ¢ he- symntoms; tr_atment, other tuan
medication, an i 1dividual rece ves or has received fi  relief of f -in or oth_r symptoms; any

me sures other han trez*ment an individual uses or has used to relieve pain or c.her symptoms;
and .1y other .act s concerning : n individual’s functional limit tions an restric ions du_ to
pain or othe. s,;my om". Generall-, the c:aimant’s statements have b=gn cc isister.. wi.h .he
Ledical evidence of rusord ar * w* ry determi. -tion herein. *

I‘;ﬁ r.om fi-| consideration of the evi lence, I ind that t+ claimant’s medically d.: ‘rminable
impa‘rrents could “ea~on_bl-* be exp. sted to cause the alleged syrptoms. The cf *nant’s
state.ne.fs concerning L.e intensi.y, persistence a_i limiti,g ~1 ect of'the e s—-nptoms are
reasonably consistent with the medical evidence and other evi'snce in the record f -1 i reasons

expl_ined in this decision.

Lit~tms of the clain_ant’s ~lleged - . air.nents, he s~ ¢... from irritable bo- el syr fron 2. He
testified that he sp-nds a lot of time in the batl-oom. He ex_lain~d that ¢ s~ ffers from
“ncontience ar d diarrhea. He ex lained that he must .ash himself every time he uscs the
resi “om. He suffe s fir m _elated paii and cramping. Although chreaic, v irri.able bov-el

. .8yndror~.igug-res iet ble.,] find with the limitation posed by wis ~hr. _cirrit ble t 1 el .

svndrom- ~ud ¢ 'her physical impairments, the cl-imant is capable o “se-lent ry work except: he
.‘ould only be .ble .0 maintain a.tention and concentration for 5 hours out of an § hc- workday.

The ~laimar also —1fl_ss from .. va.i=t, of m~ntal i1 pairments -ariously d_ag 10s as ptt-
tr1 ~mtic stress disc_der, deoression, and an-iety, THese impirments ¢ use a vari_ly of
lim*ations discussed herein. The claimant testified {_at he suffers from homicidal and suicidal
‘houghts. He explained .ha. he has memory prob! ms, is oft_n hy} »rvigilar.., and p_ranoid. He
-as dif.iculty beinga.oun: others. He 1a_di FF-ulty sleeping. \'ith fhe cla‘mant’s combin_tion
0. metal assoc’at. d li.pit-tions, b~ wi. 1ld only be able to m intain & tention and condentr-tion
fc 6 hours out of an 8 “lour we.kday. ST T T T e R

As for the op.nic 1 evid* ce, ™ ave giv-r signific_nt v-eight to tl.~ opinion of th ; claimant’s
treating, physicie.,, Dr. Co.._ i~to [~ (Exbi™it ZDF). The opinions of the tre_ling pi~sician ¢ ¢
cansidered 1_iore reliable because of the di ration of the ~eating relations "3, which hast :en
ongoing since 2011 (E."ibit SCF/1) (see 20 CFR 404.".2/(d)X2) and 4 6.927(dX2)). He opined
Luat tne cainr~nt sueer_d sig.ificant limit.tio... as a result of tl 2 ~ombinat on of the clain_ant’s
rhys‘eal prav.ars ivludin - irrital le towel syndrc e, bilateral knee | vin, ar carp. 1tun o
syndron 3, com~licated by his post-traumatic stress disorde.. Speci ic~' 3! ¢ opined that the
claimant cca® 1 ¢ 1ly stand ¢- walk .or about 2 houss in a.; - hour workuay (Exuibit 50F/2). This
aspect of his opii ic 1°s give~ signi-ant weig.t and it sup .ort my ass~ssm nt of | _; claimant’s
_ertional : bilities discussc * he._gin. D.. Jon~s ~iso opine: that the clai_na_t suffer 1a varic.y of
of"ier limita*ions, including ..eedi 1g uricheduled breaks and missi 1g more than 4 wor.days a
month, whicn further support my - ssessment {.at .he claimat.. woula be off task and unable to
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main ain concent-ation longe- than 6 out of an ~ hew work« ay. L. Jones’s opi lion regarding the
claimant’s fu..ctic 1al “imitations “s highly cre: ible because it ‘s well-supported [ y the objective
mdical evide.ic~ and it .3 cunsist~nt with the .oc.. a v .le, including the ¢!-” int’s a-tivi.ies
of dail_".iving, ~lthor Shth. final . weibili yford &~ inirg ™= issu- of 'ir Jility is
reserved to the Commissior sr, this eninion of the treat{ig physici n is w~'l-s~p* »*~d by c*inical
2 d diagnostic fi.idi1 _5 and is not inconsistent .vith the c.he. substan.ia evider e o. record.

I mive ~ome wei~ht to the o] iniL s of the cl.imar*’s ment_. h_altl provic.;, } .yl Williams,
MSLPC ( ixhibit 18F, 517). Ali"'ou=h a MJL™C is not an acc “pt-ble me¢ lical source as ¢ :fined
in the regJlat.ons, I give sol e .veigh. .0 the opinion of M.s. \ liams because aspects of it a_e
reasonable and g1 -ty consist_nt vith the evid 1.c. as a wh »le (0 CF™ “04.1513(a)(e) 2.1d

4 4.913(a’’e}). “he has a trating relation hip v.it 1 ..~ ~rirnt (B hib.. o'/ F/3/). nlthough she
op ned th | the claimant suffere { from man;" 1 arked limiations ~3 ~ ~gIt of his post-tr-umi'c
stress disorder an« depression, generally her assessmer supports 1 1y assess: ent th t the
claimant 1 ‘ould ve offtas”: _nd wi_aJle to mal tain o 1centratic.) [cage. thea 6 out fan 81 ur
workd..y. Her ¢ inic 3 are giver some weight t :cans~ they are generally consist_at it 1 1©

n 2di~al evidenc. of record.

I'have considered th. statem._nt of Tio_a Praylow, MD (Exhil it 40F). Su ' c.atel that the
clainr~at sr*ff rs from po_1-tr umatic stress disord - related hy rer ror-sal, hyy rvigilea-s,

—ranois, and it ensive memorie , which i -pair his al ili.y to concent:_te and aj prog.i t.ly
ir.leract with others (Exhi )il 4CF/4). She also stated th 1 th~ ¢ aimant’s depressic - results in
anhedoni , amotivatit n, and psychomotor r. a_dation (Exhibit 4CF/4). L. Praylow’s opi_io1_s
regan’ing tue claimar4’s limitations derwve some weight. Her assessi.ient suppot.s my
assessme..t that he claiman w¢ .Id . - offtask _ni.rnab’: to maint-in ~or -entration longr than 6
out of an = hour workday.

I ive litJe weight to the state a-err -y med .| consulta ts’ Jpinic.s thatths 12" 1 tw.s
Cp-able of rerformirg mediur ~_c ic al woi__ (E. iibi. 1A, 1A). "heir opit.ions w* e.* *d-red
without the | wefit o "the tes imony and add™tional evidence p-esent-d at Li. _kea_in;. Beca 1s¢
state agency medical consultants are highly qualified physici ns - ho are experts in the
eviluation of the .ned" cal issues in disability claim- under .he Ac., the State agency consultants’
opinf ns n.ay have diff_ed L real y [Fth=se loctors had be~n , “eseni.e 1 -vith .his addltxonal
informr-tion SS2) 96-6P).

I give some . eigh othe st_te agency psychological ~onsukt.....s* opinions as dis~us ed

- wicisly. Howeve , . ed onthe ac. iticmal evii ~nce submil e at the n_a_"n level, I fin_ that
the claimant is furth linie 1. As discu¢ 1herei , 1 nCtha “i m-r.al he ..h* ipairmen.s
limit him such that he would only be capable of we.k™ g6 outo”an8hc_ _or day.

Thaveread an corsi-"sr | the third p-1.p, nct‘o | report completed by | te clait.t’s spouse, -
[ m-al Japon -, ir Sebty-ty 201 (E. 1ibi. 6E). Thi_- pritp o—ides some insirht Lito th=

claimant’s dail ; activities and fun~tional lim*t~*ions. t*s somewhat consistent with {.;e other
evidenc. o "recc.d and Ci_re.orc givm artial veight.

See . "ext Page
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Based on the foregoing, 1 find the claimar. has the . bove residr-a: fun~t*o1 3l capacity
ass.3sme_it, - hich is supported by the objective n 2w.ical .vic-nce of record, such _s hosp™ 1and
treatment rec “rds; _3 well a- the subjec ive evid~nce con ‘isti..g of the tesi_mc.1y and p_evious
stater_ents of 1! & c*z°nr~nt as to her abilities 1 complete daily activities. Thus, I find F-..he
ciaimat. ref ins the e _aal fi.. tional cap acity for tf e ra~ge identi.ied above.

4 Tlec~w dsoma  opefrri . = Tre v boor (sl T BLLT5S)
The den_an.s of the claimar.’s past relev nt wor' . “ceed the residual fu_ictional ¢ pa-i_y.

o TI~¢ ™ & ner Hituli 1IT440 - 1d” b7, or ot
d- (e 20 LATR1SCY),

I &) ec - wl~3 I+ kgl  wel.:m o 1lis blleco e :n
Eng 207 M 0%

Do ‘shecab w . acqu-2d jors. sdon_ trarfe toc. __otmwm i dilh
18 1f-.~tloia a ¢ty b 1 bo.e(20 “FR.JD £30).

oo LU R B L TR BT B M ) Wl EAAE [V =% U IS - U “ainy

cp iy, ttexirer otsthd 1ihosign 7.ni 0 lersint o _ i TecoLon y*
ficm  arwo. GOCT b S 4 D36

In determinir g _~h-the- a sr~cessfu adjustn =t to other 7k can be made, I st cons der the
clim._nt's residual func_ional capacity, ag., educatic_, and v-ork experience in conjunction with
tl.e M.edical-Vocational >uid_lines, 20 CF_. P rt #04, Subp_.. P, A et 3ix 2. Ifthe clain nt
t p~rform all or subst-nt’ally all of the ¢_.ertion: 1 damands at: given I~ve: of e_-rtion, L.e

nedica’-vocational rules ir~c* a conch-son of eithe "d’sabled" or "not disabled" depe: din ;
v won the claimar.'s specific vocation.l profil : (SSR 83-11). Wien the claimant cannot perform
_uvst_ntially all of'the e ertonal dem.nd. of v-ork ata _i—en lev_] of exrtion and/or [ as
non-~_ertion 1 [Lmitations, the Liedical-vocati nal 1.les ..re 3ed as a frame’ Jork for
decisionma’ ing ur_ess I sre is a rule that dire s a coL.luswn of “c“sabled”, wﬁhout ¢« 1siderin<
the additional exert onal and/or nonexertional Fmitations (SSs 83-12 and. 83-1 ). If tue
claimant has solely nonexei.ional limitations, sec.ion 204.00 in the .Aedical-Vocational
~ui *_lines provides ~ L.~~ework or decisiont.. "inJ (SR 85-1.).

The NOT does not specifically address breaks or ausenteeis: . Ho' ever, these restrict"ons
reflect the iL.ability of ¢l imant to participate in sustained we :-related phy icalas 1 n :ntal

acti _ies ina vork setting <1, regular and cc tinuing, basis as defined in Joci 1 Security
~-ling(~) 96-8p and 96-"p. B ¢ e the claimant would only be able to mainta_n attention and
concentration for 6 out of 8 hour workday, I .ind tYat this den on_trates his inability .o participate
in work-re! ted mer al .nd =h sical activities on a regul_r a_.d continuing b._sis.

Ifth~ cle*mant had 1 ¢ residual functional capacity .o ierform .. : full rarg - of sec nta. /w01,

~onsii ‘e’ g the claimant’s 2e, edu -ation, and work exp¢-ience, ~ finding of "not disabled"
wor 1d be directed b-- ! {edical-V ocational kuse <01.28. However, the additional l{_nitat_ons so

See.lext P: ge
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_ narrow the range of work the claimant might otherwise perform that a finding of “disabled” is
appropriate under the framework of this rule. This conclusion is supported by Social Security

Rulings 96-9p and 96-8p.

11. The claimant has been under a disability as defined in the Social Secarity Act since
October 21, 2013, the alleged onset date of disahility 20 CFR 404.1520(g)).

DECISION

Based on the application for 2 period of disability and disability insurance benefits filed on
December 26, 2013, the claimant has been disabled under sections 216(i) and 223(d) of the
Social Security Act since October 21, 2013.

1o F Bonton

A. Benton
Administeative Law Judge

September 12, 2016
Date
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March 22. 2021

Department of Veterans Affairs
A.J. Celebrezze Federal Buiiding
1240 East 9th Street
Cileveland, OH 44199

TERRY CAPONE
P ARSENAL HILL CT

COLUMBIA SC 29201

Dear Terry H Capone.

In Reply Refer To:

~
19

Capone TH

This is in reply to vour request for a statement verifying vour service-connected disabilities.

Department of Veterans Affairs (VA

Percentage
70

50
10
10

Disabilitv

paostiraumatic stress disorder with bruxism, and traumatic brain injury
migraine headache

peripherél neuropathy, right lower extremity

tinnitus (claimed as noise in ear bilateral hissing, ringing also other auditory

' perceptic_)ns bilateral dizziness and giddiness)

90 \

Combined Rating

Do You Have Questions or Need Assistance?
If you have any questions. you may contact us by telephone. email or letter.

) records show your service-connected disabilities are as follows:

Diag Code
9411
8100
8520
6260

if you

Here is what to do.

Telephone Call us at 1-800-827-1000.
If you use a Telecommunications Device for the Deaf (TDD). the

numberis 711.

Use the Internet|www.VA. gov




¢V mis veleran's Use QOnly

’Write Put your full name and VA file number on the letter, Please send all
correspondence to the address below-

Department of Veterans Affairs
Claims Intake Center
PO Box 5233
Janesville, WI 53547-5235

With sincere regard for the Veteran's service,

RO Director
VA Regional Office

To email us visit https:.f",firis.custhelp.va.gov

Do you know about VA.gov?

The new VA .gov design focuses on the top information Veterans seek out across all VA websijtes,
This homepage also provides Veterans with a standard way to log in to access 3 personalized user
experience. Users are able to log into VA gov via their existing MyHealtheVer. DS Logon, or ID.me
credentials.

As VA continues to transition self-service capabilities from eBenefits to VA.gov. there are limited
functions available exclusively in eBenefits. All eBenefits functionality has been transitioned to
VA.gov except:

-Adding/removing dependents

-Request for Certificate of Eligibility

-DD/EFT for Education benefits

-Chapter 31 VRE application

-POA Search and VAF 2 1-22/a submission

-Specially Adapred Housing (SAH) or Special Home Adaptation (SHA) grant application
-Order prosthetic socks

-View My Document

To register for an account, follow the online prompts on VA gov.




Department of Veterans Affairs
A.J. Celebrezze Federal Building
1240 East 9th Street
Cleveland, OHM 44199

March 22, 2021

In Reply Refer To:
TERRY H CAPONE 72
1 ARSENAL HILL CT Capone T H
COLUMBIA SC 29201

Dear Terry H Capone.

This letter is a summary of benefits you currently receive from the Department of Veterans Affairs
(VA). We are providing this letter to disabled Veterans to use in applying for benefits such as state or
local property or vehicle tax relief, civil service preference, to obtain housing entitlements, free or
reduced state park annual memberships, or any other program or entitlement in which verification of
VA benefits is required. Please safeguard this important document. This letter is considered an official
record of your VA entitlement.

Our records contain the following information:

Personal Claim Information
Your VA claim number is: N
You are the Veteran.

Military Information

The character(s) of discharge and service date(s) of the veteran include:
Honorable for VA Purposes. Marine Corps. 10/26/1988-04/16'1997
(There may be additional periods of service not listed above)

VA Benefits Information

Service-connected disability: Yes

Your combined service-connected evaluation is: 90%

Your current monthly award amount is:

Are you entitled to a higher level of disability due to being unemployable: Yes

Are vou considered to be totally and permanently disabled due to your service-connected disabilities:
Yes

Are you service-connected for loss of or loss of use of a limb. or are you totally blind in or missing at
least one eye: No

Have you received a Specially Adapted Housing (SAH) and/or Special Home Adaptation (SHA)
grant: No

You should contact your state or local office of veterans' affairs for information on any tax. license. or
fee-related benefits for which you may be eligible. State offices of veterans' affairs are available at
hittp:/~www.va.gov/statedva.htm.




Page 2
File Number: XXXXX7472

Do You Have Questions or Need Assistance?
If you have any questions. you may contact us by telephone. email or letter.

If you Here is what to do.

Telephone Call us at 1-800-827-1000.
If you use a Telecommunications Device for the Deaf (TDD), the
numberis 711.

Use the Internet|www.VA.gov

Write Put your full name and VA file number on the letter. Please send all
correspondence to the address below:

Department of Veterans Affairs
Claims Intake Center
PO Box 5235
Janesville. WI 53547-5235

With sincere regard for the Veteran's service.

RO Director
VA Regional Office

To email us visit https://iris.custhelp.va.gov
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THIS DOCUR.ENT CO.ITALIS L.POITA.!T INFORL~TIO ~BOUT . "OUR BENEFITS. DO NOT DISC .RD.
. - FPF Pr> I s EAl 77 7 |
jca ©1 roov Y EREI Vol o
SSH'Z
Appl! ID:
TERRY H CAPONE System: PORS
130 SUwiERLEA DR Type: Disability
COLUMBIA SC 29203-5532 Date: April 13, 20,7

‘When the South Carolina Retirement Systems originally approved your claim for
disability retirement with an effective date of 03/29/2014, our office did so with the
stipulation that you provide us ' Jith periodic medical evidence of continuing disability in
order to continue receivine these benefits. As a result, e recentl" as!.ed you to
provide us with current 1.1edical evidence so we could determine if you should continue
to receive disability retirement benefits. “he R-tire ncnt S« e .53 .a. re"ev-ed this
medici . eit "n.e an. ¢ el_1 .ined that -'ou rhot Id conti ‘ue *o  1¢ci-e etiremen

ba.e.i s as a mel..er of th_ Pol‘c_ Officerr R_tirement £y.'te ... Because we now
believe that further medical improvement is unlikely, v-e do not anticipate the need for
you to provide medical evidence of continuing disability in the future.

Please call Customer Service at 1-800-868-2002 or (803) 737-6800 if you have any
questions or would li e any further information.

{2 wlic imploy~e 3c1eit. utority C I Carolire ‘e‘irc.n~ i U -te.ns
202 Arbor Lake Drive ¢ Post Office lox 11960 “olumbia, South Carolina 29211
803-737-6-00 + 800-868-9002
/RBURCH
Form 6355 Rev 7/19/2012
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DISABILITY RATHONALE
SOUTH CAROLINA RETIREMENT SYSTEW
NAME: ‘YERRY H CAPONE S8N:

CLAIM TYPE: SCRS
MEDICAL SQURCES

MOORE ORTHOPAEDIC CLINIC, 01/27f14
ENVISION WELLNESS MEDICAL GROU, 02127714
ELLIS PHYSICAL THERAPY ASSOCS, 02/21/14
PALMETTO RICHLAND MEM HOSPITAL, 02/17/14
THIRD PARTY REPORT, 02/24/14

SLEEPMED INC, 02/06/14

ENVISION WELLNESS MEDICAL GROU,

MOORE ORTHOPAEDIC CLINIC PA,

RATIONALE

This Zwvesr-old applicant alisges disability Sem 1021713 dun 1o PTSD, anxiety and induries to his and, The spplicant is 2 Hrafighter,
Ranelin shiell This accupntion is skilled wark requiring heavy phytical exartion snd capasity. The applicant states that difSoulties
begazn afiar an incident in Ooober 2013 where hie suffered an Injury to his hand during the performence of duties, He stared he
developed reduced grip strength and numbness jn his arms and handk. The applicant also reports symptoms and experiences related
o PTED. The record documents several other siations where the applicent sustined injuzies and was involved in dangerous
twestening situalions. The medical records dovument the diagnosis of carpal wnnel syraptoms that affect the uze and fmetion of bis
sands. The also expariences weakness of grip and pain In his hancs, Nerve conduction studies document mild carpal tunne)
syadrome, The evidence documents continucd fresiment for PTSD symproms asseciated with rouitiple events and worleralated
sirsgsors. Thie applicant alss has sympioms of depression, anxiety, pinic spacks and mood ability. The treating source also documents
excestive rumination, parancia and hyperarousal. The applicant is alro expressed homicida! and passive spicidal ideation. Current
evidence documents moderate functionsl limitations with respect £ his daily activities, social Function and maintaining concentration
and pace. The applicant exhibits moderate limitations with his ability to understand ang remember detgiled instruction, camy o

besed symptoms is limited. Due to his mental condition, the applicant would have significant difficuly with function in 2 sressful
*% work environment requiring skilled, concentsation and attentien. He is able 1o meke simple work related decisions and
adiustments bt only in unskilied work sirvations, Becommendation for allowancs of this claim is made, recommended onset
1721743, He does not retain e finctionst eapecity 1o perform dudes of ids past work as a Firefighter. The record dosumens the
spphivant iy contizuing 1o receive psychiatrie reatment ang therapy. It is expected that with continued trestment his medical condivion
sy Improve, A medizal re-examinetion date of 272817 is indicwted.

DDS Exeminer Morch 6,204

54 CBVED

Claim No: 049850 "?AR R
RSRAT (3407)
SUSTUMER CLAIME



DISABILITY RECOMMENDATION TO SCRS

MCB\232
049890 |
["Claim Level Ciaim Type Filing Date SSN
i IN SCRS 12/16/13
S/A Receipt Date Date of Birth
01/21/14 0610770
I Address of Originating Office Name and Address of Claimant
1 S CRETIREMENT SYSTEM TERRY H CAPONE
PO BQOX 11960 4208 WOODRIDGE DR
CAPITOL STATION COLUMBIA SC
| COLUMBIA SC 29211 29203
| Claimant Disabled
Al B. Onset C. Diary
ALLOWED 5
Disability Began  Disability Type Mo/Yr /2R ;7
1021713 Ceased MRN 2 /9201.1
| Claimant Not Disabled
A, Primary Code Body Sys | Secondary Code Body Sys
Diagnosis_. 12 3000  |-Diagmosis - - 12 2960
Anxiety Related Disorders Affective/Mood Disorders
B. Disubility Ceased Basis Code Reason
BC MED/VQC PREVENTS JOB DUTIES
VR Action A. Screen In B. Screen Out X | C. Prev. Ref.
“Remarks
Mitchell J. Cribb, Disability Examiner Date: 03/06/14
SCRS Action Date: 3 }l o / [ &{’

Disability Approved
as Recommended

SCR99 (7/05)

[] Disability Disapproved

as Recommended

B/OtherAcu‘on E’g%@ &P@ﬁ.ge}&d
wlevt pare 3/11)7
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COLUMBIA FIRE
DEPARTMENT

Aubrey Jenkins
Fire Chief

Harry Tinsley
Deputy Chief

Michael Edmonds
Assistant Chief of
Administration

Albert k. Owusu
OH&S Chief

CONTACT
INFORMATION

QOccupational Health &
Safety Division
Phone: 803-545-0223
Fax: 803-545-4063

QOccupational Health &
Safety Division
Columbia Fire Department
1800 Laurel Street
Columbia, South Carolina
29201
www.columbiasc.net/fire

October 20, 2014

TO WHOM IT MAY CONCERN

This letter is to notify you that Terry Capone is a former
member of the Columbia Fire Department.

On March 29, 2014, Mr. Capone retired on medical disability
due to Post Traumatic Stress Disorder.

Sincerely,

) o
K//( l/_/kﬁ X/Y' /:é’ I/ /'\-.: %
Aubrey D.Jenkins,
Fire Chief




COLUMBIA FIRE
DEPARTMENT

Aubrey lenkins
Fire Chief

Harry Tinsley
Deputy Chief

Michael Edmonds
Assistant Chief of
Administration

Albert k. Owusu
QH&S Chief

CONTACT
INFORMATION

Occupational Health &
Safety Division
Phone: 803-545-0223
Fax: 803-545-4063

‘W Are Columbio .

Occupational Health &
Safety Division
Columbia Fire Department
1800 Laurel Street
Columbia, South Carolina
29201
www.columbiasc.net/fire

September 10“‘, 2014

TO WHOM IT MAY CONCERN

This letter is to notify you that Terry Capone is a former
member of the Columbia Fire Department who retired on
medical disability due to Post Traumatic Stress Disorder
from the City of Columbia Fire Department on March 29,

2014

Due to his disability, Terri Capone’s children are entitled to
benefits for college education as stated in SC Code § 59-111-
110 (2013). The children are named below:

Rahem L Batts
Tarnisa T Capone
Ebony T Capone

Sincerely,

%ﬁ/,@ D, Lol

Aubrey J eﬁkins,
Fire Chief
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2601 Read Street, Suite I-7
Columbia, SC 29204
Phone 803-256-0101 or Fax 800-854-3497

April 30, 2019

Dear Sir or Madam,

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Before me this day personally appeared TIONA PRAYLOW, being duly sworn, deposes and says:

I am writing to outline the clinical imperatives warranting a full and unequivocal waiver of the statute of
limitations in Mr. Terry Capone’s claim for Post-Traumatic Stress Disorder, an occupational injury
incurred during his service in the City of Columbia fire battalion. Mr. Capone has been under my care
since 2013. At the initial period of time traditionally allotted to file claims (3/15/2015-9/15/2016), it is
my professional assessment to a reasonable degree of medical certainty that Mr. Capone was of an
“unsound mind,” and unable to execute the imperative procedures.

Per judicial and statutory definitions, an individual is determined to be of “unsound mind” based on at
least the following conditions: 1} “His mind is so weak and feeble . . .. that he is incapable of
understanding and acting in the ordinary affairs of life” 2) Delusions exist' During the time period in
question, Mr. Capone experienced both an incapacity to understand and to act in ordinary life affairs.

A comprehensive body of scientific literature documents a persistent linkage between cognitive
impairment and Post-Traumatic Stress Disorder. In Traumatic stress: effects on the brain, Bremner MD
concludes “brain areas implicated in the stress response include the amygdala, hippocampus, and
prefrontal cortex. Traumatic stress can be associated with lasting changes in these brain areas, -

Further detailing these deficits, Qureshi et al explicate, based on over 35 neuropsychological

instruments, deficits in attention, learning, executive function, and memory." Iin a 2016 evaluation of
World Trade Center published in the Aizheimers Dementia journal responders experiencing PTSD

symptoms, scientists concluded that re-experiencing symptoms of PTSD were consistently associated
with cognitive impairment (Cl). ¥

During the time of treatment, Mr. Capone experienced extreme executive function and cognitive
impairment as well as emotional dysregulation. These symptoms are neurcbiologically driven by
neurochemical and structural cerebral insults incurred as a result of traumatic stress. He reported
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2601 Read Street, Suite I-7
Columbia, SC 29204
Phone 803-256-0101 or Fax 800-854-3497

ongoing difficulties sleeping. He noted episodes of severe mood lability and perseverative thought
patterns that impaired his ability to organize, plan, execute, or participate in many of his functional

activities of daily living. These PTSD symptoms evidence his incapacity to act in the ordinary affairs of
life.

Mr. Capone’s wife outlines paranoia as a critical symptom she observed and this is corroborated by
client’s own self-report during his treatment. He reported homicidal ideations triggered by the

persistent recurrence of paranoid ideations. This delusional thought process evidences the existence of
delusions.

Based on scientific evidence describing neurobiological deterioration, resultant cognitive impairments
present in PTSD survivors, as well as the subjective and objective observations of these symptoms in my
client, | attest to a reasonzble degree of medical certainty that Mr. Capone was of “unsound mind.” ’
Therefore, he was unable to organize and execute tasks essential to the affairs of his daily life.
Moreover, his mental incapacity impaired him from appropriately participating in the claims process. It
is imperative that my client be allowed to exercise his legal rights and seek warranted, deserving

compensation for occupational disease incurred as a direct result of his valiant service to our
community.

| certify under penalty of perjury that the forgoing statement is true and correct to the best of my
knowledge and belief.

Tiona Praylow, M

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Sworn and subscribed before me this 8“/‘\ day of May 2019, by Tiona Praylow. Identification Produced:
South Carolina Drivers License# (30U 14 | ( )"i’rﬂi Expires: G
\

v? ,;\(‘

A ..-.”1’ " TARNISA CAPONE
\x'?‘.;\u Gt ,'_-, Notary Public-State of South Carolina
S - Ly x‘-“ My Commission Expires

June 22,2027
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2601 Read Street, Suite I-7
Columbia, SC 29204
Phone 803-256-0101 or Fax 800-854-3497

' Editorial Staff of the National Reporter System {1905). Judicial and Statutory Definitions of Words and Phrases,
Volume 8. P 7215

" Bremner, Douglas, MD. (2006). Traumatic stress: effects on the brain. Dialogues Clinicai Neuroscience. 8{4): 445-
461.

" Quershi et al (2011). Does PTSD Impair Cognition Beyond the Effect of Trauma? J Neuropsychiatry Clin Neurosci
23:1{16-28)

“Clouston et al (2016) Cognitive impairment among World Trade Center responders: Long-term implications of re-
experiencing the 9/11 terrorist attacks. Alzheimers Dementia 4: 67-75
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J Caring Proféssionals Here for You

vy, agapects.com

220 Steneridge Drive Suite 302 Phone: 803-779-2777
Columbia, South Caroling 29210 Fax: 803-779-5775

May 14, 2019

Re: SWORN AFFIDAVIT SHERYL MIMS WILLIAMS
Terry Capone: May 18, 2015 Altered Medical Health Opinion

To whom it may concern:

STATE OF SOUTH CAROLINA §
COUNTY OF RICHLAND §

Before me thi_ day - rsonall-- apearer §'IEL.Y', h... .S "VILL \MS v-ho, being dily sworn, deposes anc si ys:

Mr. Capone has been in treatment with our services since 08/31/2012. | am the h.2ntal Health Counselor for Terry
Capone. In my capacity as a Licensed Professional Counselor, Mr. Capone was diagnosed with Post Traumatic

Stress Disorder an occupational disease, Anxiety and Major Depression that was directly connected to and
exacerbated by his employment with the City of Columbia Fire Department.

According to our records May 18, 201 5, I composed a letter for Mr. Capone for reconsideration to The
Department of Veterans Affairs, and according to ... Capone, he subsequently submitted this same letter for
consideration in his South Carolina Workers Compensation Claim. The diagnoses of PTSD, which is an
occupation disease, Anxiety and Major Depression have always resulted from and has been connected to his
employment with the City of Columbia Fire Department. According to Mr. Capone the Decision and Order dated
December 2, 2015 by a Commissioner McCaskill, v ‘as altered due to the letter that was written to the VA,

Dr. Nichotlas Lind, PsyD, Dr. Tiona Praylow, MD as well as |, diagnosed Ir. Capone with PTSD which was
aggravated by events he experienced as a firefighter and/for trauma in the workplace. According to my notes there
are at least 2 incidents that Mr. Capone refers to as being very traumatic while wor' ing as a firefighter.

If you have any questions please feel free to call me at the above number.

I cer...y under - :n_lt of perjury that the fo.goine sta.ei_ient is true _nd correct to the best a. m** " nowledge
" helief.

{ ] l . ,
Z'(/\ /1'{) / LL/'&;

ri
/SherylWlif s Williams, LS, MAR, LPCS

5

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAMD

Sworn and subscribed before me tgis Lf__day of.Mav 2019, by Sheryl Mims 'ﬂ@zﬁ&%ﬁ%*?m%‘gqo@'%,a ith
Carolina Drivers License# ¢ ‘bExpjres: 3/8¢ 2625 l My Commission Expires
—Qﬁw = ,.'J':, 315—,12'& y Comm

RS
:." ~

: M October 13, 2019
\ J . —— . YCIODer 1o, 24 .
Rl e PF . LRy
v-:!‘f\\ k% 0.' 2 i -Fr- j /'\'
A - ’
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Post Trauma Resources
“Solutions for Life’s Toughest Problems”

3 April 2015

Dr. Tiona Praylow

Envision Wellness Medial Group
2601 Read St, Suite I-7
Columbia, SC 29204

Thank you for allowing me to meet with Mr. Capone and conduct a psychological
evaluation. Ihad a chance to interview him today and review his medical records,

Symptoms/Impairments

Mr. Capone reported that, in or around 26 June 1989, he was involved in a motor vehicle
accident when he was riding as a passenger with another marine. “He drove into a tree
when we were in North Carolina,” he said, “I just remember a woman running up and
looking at me,” he said, “she said, ‘Look at his face!” When I looked in the mirror and
saw how bloody I was I thought, ‘I’'m going to die!’” He was diagnosed with post
concussive disorder and he continues to experience symptoms of postiraumatic stress
associated with injury. On 30 July 1993, he assaulted a man who was having an affair
with Mr. Capone’s wife. The response was violent and excessive, resulting in Mr.
Capone’s 11 month confinement in the brig and ultimate bad conduct discharge. Mr.
Capone believed both then and now that his reaction was mitigated by his TBI and PTSD.
He acknowledges that his actions were hostile and harmful in a manner that deviates
sharply from the social norms. His service records do not reflect deliberate or intentional
disregard for consequences. In fact, the preponderance of the data reflects “otherwise
honest, faithful and meritorious” service (38 CF.R.3.3.1(n)). He earned outstanding
IRAM Standard of conduct marks (between 4.9 and 5.0). At the time of the incident
leading to his discharge, he had completed the Meritorious Sergeant board and earned the
MALS-11 NCO of the Quarter by unanimous decision. He spent four months in solitary
confinement, in which he was placed in uncomfortable positions for long periods of time.

He suffered knee damage as a result, he said, and continues to experience knee pain at the
average intensity of five out of 10,

Mr. Capone reported having repeated nightmares of the accident and/or other military
experiences at least once a week. He experiences frequent intrusive recollections of what

he went through in jail and, after having such dreams and thoughts, feels as if the events
are again occurring.

Www. posttrauma.com

g
1709 Laure] Street Columbia SC 29201 E%
(803) 765-0700 (800) 459-6780 Fax (803) 7651607 &



In terms of arousal Symptoms, he reported sleeping approximately four hours each night,
a reduction from the eight hours he experienced prior to his military service. He said he
has noticed increased irritability and difficulty concentrating, Other symptoms include
feelings of guilt and a noted loss of energy, decreased appetite and a loss of sex drive,
His PTSD were aggravated in 2013 when, as a firefighter, he responded to a traumatic
call, which ultimate resulted in his retirement.

Mental Status
Mr. Capone appears stated age: Regarding level of consciousness, he appeared confused.
Affect is flat. Reported mood is “agitated.” He presented himself in a casually dressed

Quality of Historian. The quality of Mr. Capone’s self-reporting of symptoms appeared
consistent with his presentation, records and testing.

Results of Psychological Testing

Mr. Capone articulated understanding of each instrument. His responses were consistent
within and among measures and were determined to be valid reflections of his current
functioning,

Personality. On the MMPI-2-RF » Mr. Capone endorsed a number of items that are
infrequently answered by the normative sample (F-r=100). This response style is
suggestive of overreporting of Symptoms but may also be generated by individuals with
genuine difficulties. Because even in non-compensation seeking settings people with
PTSD are likely to report significantly higher subjective distress than people without
PTSD, the authors of the VA’s Best Practice Manual Jor Posttraumatic Stress Disorder
Compensation and Pension Examinations (Watson et. al, 2002) suggest that the
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lnﬁequency-Psychopathology Scale (Fp) be considered (this is now the “Fp-1" scale in the
Restructured version of the MMPI-2). Citing Aribisi and Pen-Porath (1998), they
suggest that when the Fp scale is elevated along with F , the clinician can more
confidently attribute the high scores to be due to the overreporting of psychopathology,
but only if the other validity scales are not also elevated significantly. While the F scale
consists of items rarely endorsed by individuals from the normaj population, the Fp
contains items rarely endorsed by individuals within the clinical population. The Fp-r
scale is within normal limits (Fp-r=51) and suggests that Mr. Capone’s endorsement of
emotional distress is legitimate. Individuals with profiles similar to Mr. Capone’s have
been found to be experiencing emotional distress likely to be perceived as a crisis. They
report somatic complaints involving different body systems and display vegetative
symptoms consistent with depression.

Mood/Emotional Symptoms. Mr. Capone was administered the Beck Depression
Inventory-Second Edition, a 21-item self-report questionnaire assessing depressive
Symptoms in the time frame of the "past two weeks including today." Scores range from
Minimal, Mild, Moderate to Severe levels of depressive symptoms. There is no validity
measure. Compared to the normal population, he reported experiencing Severe levels of
depression (BDI-[1=48).

The examinee was administered the Beck Anxiety Inventory, a 21-item scale which
measures the severity of anxiety in the time frame of the "past two weeks including
today." Scores range from Minimal, Mild, Moderate to Severe levels of anxiety
symptoms. There is no validity measure. Compared to an outpatient psychiatric
population, he reported experiencing Severe levels of anxiety (BAI=37).

Mr. Capone was administered the Detailed Assessment of Posttraumatic Stress, a
measure of the impact of potentially traumatic events. The resulting profile was

The P3 is designed to identify pain patients who are experiencing emotional
distress that may be affecting their symptoms and their response to treatment. The
results suggest that Mr. Capone approached the test items in an open and honest
manner. The profile suggests that he is experiencing more depression, anxiety,
and somatization than the typical pain patient.

DSM-$ Diagnoses
309.81 Post Traumatic Stress Disorder, aggravated by chronic pain
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Conclusion 2nd Responses to Specific Questions

Mr. Capone’s current symptoms of anxiety and depression are consistent with the
diagnosis of PTSD as well as Adjustment Disorder secondary to pain. In my opinion
these symptoms are as likely as not associated with stressors experienced while on active
duty. He is likely to experience ongoing symptoms in times of stress since PTSD has
been shown to be influenced by the trauma itself as well as current psychosocial
stressors, to include pain. I recommend combined psychological/psychiatric care to help
normalize his sleep and mood. He would also benefit from physical therapy and pain
management.

In my opinion, he was insane at the time of the 26 June 1989 incident that ultimately
resulted in his discharge. His behavior was hostile and harmful to others and deviated
sharply form societal norms. It was out of character for him, however, and his service
records do not reflect deliberate or intentional disregard for consequences. In my
opinion, his actions were more likely than not mitigated by his TBI and PTSD, which
resulted in a prolonged deviation from his normal method of behavior.

Respectfu}y submitted,

A
Nih/as A. Lifd, PsyD
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SWORN AFFIDAVIT OF DEMETRIA T CAPONE (WIFE)

April 10, 2019

Mrs. Demetria T Capone
4209 Woodridge Drive

Columbia, SC 29203
(803) 312-1042

South Carolina Court of Appeals
Ms. Jenny Abbott Kitchings, Clerk
1220 Senate Street

Columbia, SC 28201

Re: Letter in Support of Fire Battalion Chief Terry H Capone, Disability
Retired. Tolling of the statue of limitations: disability and unsound mind

Terry Capone v. City of Columbia and Companion Third Party Administrator,
LLC Appellate Case No.: 2018-000369

W.C.C. File Nos. 1322451, 1319203, 1420487

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Before me this day personally appeared DEMETRIA T CAPONE who, being duly
sworn, deposes and says:

I. My name is Demetria T Capone, DOB September 9, 1970, SSN XXX-XX-6973,
I am of sound mind and fully competent to make this sworn
declaration. I have been married to my husband Terry H Capone over 21
years and have reviewed his military medical, personnel and civilian
medical records and multiple South Carolina Workers Compensation
files and various other records and have personal knowledge of the
matters set forth below.

1I. My husband was under legal disability and of unsound mind during the
period of 9/15/2015- 9/16/2016, as a result of the Marines and Fire
Service through occupational exposures and effects thereof, has been
diagnosed with PTSD an occupational disease, dementia due to
metabolic causes (new), anxiety, depression (major), mild
neurogconitive disorder, irritable bowel syndrome- diarrhea,
insomnia, sleep apnea, migraine headaches, type II diabetes,
Hypertension and others was unable to pursue legal recourse in the
South Carolina Workers Compensation appeals process, and
disassociated himself from it until a time in 2017, the statue of
limitations should be tolled as noted in 'SC Code§ 15-3-40 (2013)

Page 1 of 6



III.

Iv.

Exceptions as to persons under disability. In addition he was also
impaired by the adverse effects of his medications that include
Ambien 10 mg, Seroguel 300 mg, Ativan 1 mg, Depakote 500 mg, Prozac
20 mg, Relpax 40 mg, Dexilant 60 mg still prescribed today, along
with others. Both Ambien and Ativan have known side effects that
impair cognition, memory (amnesia) and should have been considered by
the Commission during the August 21, 2015 hearing in regards to
Ativan, which my husband had taken just prier to the start of the
hearing for anxiety. See, Claimants 2015 APA’'s p.#590-620

As a practicing nurse (RN) of over 16 years, I began to recognize
mental and cognitive changes in my husband, as well as behavioral
inconsistencies that included suicidal, homicidal ideation and
paranoia. His sleep pattern were erratic with him staying up at times
24 hours for days ruminating, stuck and rehearsing the past. When he
did sleep it was merely 4-6 hours and included nightmares. The impact
of the disorders and medications led to him being irritable, over-
reactive, having continued memory impairment, a lack of self care
{(haircuts, shaving and hygiene), and angry verbal outburst, led to an
excessive strain on our family and marriage. He also requires the use
of a CPAP (sleep apnea) machine due to him having periods of not
breathing when he does sleep, but he feels the mask is smothering.
His psychological, physical and impairments due to the adverse
effects of multiple medications continue to change his normal methods
of behavior and during the period made him incapable of managing
affairs of life, requiring him to see his counselor and psychiatrist
on a weekly basis, he was no longer able to manage the home and
finances, being an active husband, father to his children,
interacting with family, friends and in marital activities. In
addition my husband’s affairs in 1ife as a Fire Battalion Chief also
included those of the City of Columbia Fire Department, in managing
emergency scenes, that included: life safety, incident stabilization,
and property conservation. This included managing multiple Fire
Stations, personnel and pieces of equipment; pursuing his graduate
degree and other educational courses that required travel to multiple
states for self development throughout the course of his career. Alsoc
at a time included handling the nations affairs as a U.S. Marine,
until he was made unfit for duty, on two separate occasions confined
because of his in ability to control his behavior, and subsequently
discharged from service as a result; today he continues to remain
under legal disability.

I also observed the symptoms of diabetes at home prior to his
diagnosis. He was having excessive trips to the bathroom, as well as
an acetone smell to his breath. I encouraged him to seek medical
help, as his wife, and as a nurse. He has frequent bowel movements
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(6-8 times) after he eats, and this has also impeded him wanting or
being able to accompany me in public. His diagnoses were confirmed.

VI. Based on the medical documentation and definitions, my husband Terry
Capone, who is a disability retired Fire Battalion Chief and Marine
Veteran is legally disabled, and his military medical records show a
long history of suffering from episodic periods and fluctuating
levels of an unsound mind that began in 1989, was determined to be

unfit for full duty until 1992 in the military and subsequent ended
his career in the Fire Service.

VII. In April 3, 2015, Dr. Nicholas A. Lind, provided a medical opiniocn,
That stated: “His PTSD were aggravated in 2013 when as a firefighter,
he responded to a traumatic call, which ultimately resulted in his
retirement”..”In my opinion, he was insane at the time of the 26 June
1989, incident that resulted in his discharge” see, post trauma
resources see claimants 12/2015 Book 1 of 2 APA's Pre-~hearing
brief- “Alleged aggravation of PTSD” p.#14, Pages 13-15 and p.#38,
Pages 37-41.

VIII. On, September 12, 2016, Social Security Administrative Office of
Disability Adjudication and Review excerpts:

3.%"The claimant has the following severe impairments: Irritable Bowel
Syndrome, and mental impairments variously diagnosed as Post-traumatic
Stress Disorder, depression, and anxiety (20 CFR 404.1520 (c }) .Page 3-8.

The claimant’s impairments are considered severe because, they are
medically determinable impairments that, when considered either
individually or in unison, significantly limit the claimant’s mental and
physical abilities to do one or more basic work activities. In addition,
the claimant’s impairments have persisted at a severe level for a
continuous period of more than 12 months.” Page 3-8,

11. "“The claimant has been under a disability as defined in the Social
Security Act since October 21, 2013, the alleged onset date of disability
(20 CFR 404.1520(g)).” Page 8-8.

Decision: “Based on the application for a period of disability and
disability insurance benefits filed on December 26, 2013, the claimant has
been disabled under section 216(1) and 223(d) of the Social Security Act
since October 21, 2013, the alleged onset date of disability (20CFR
404.1520(g)).” Page 8-8.

IX. On Augqust 2, 2017, Dr. Conigliaro Jones, my husband primary care
physician wrote a letter explaining the adverse effects due to medication
prescribed in 2014 named Elavil (Amitriptyline), noting “it works by
affecting the balance of certain natural Chemicals [neurotransmitters such
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as serotonin) in the brain, this medication was also prescribed to him in
service. The Food and Drug Administration (FDA), reported among other
adverse events physical assault, sudden and usual changes in behavior,
altered sugar levels and others experienced by my husband and observed at

home by myself and other family members and he was later diagnosed with
Type II Diabetes.

X. On November 21, 2017, Dr. Tiona Praylow diagnosed my husband with “post
traumatic stress disorder an occupational disease, arising from prolonged
work-related stress that was ongoing and caused him to deviate from his
normal method of behavior”...”The neurobiology of post traumatic stress
disorder explains Mr. Capone’s exposure to traumatic and critical
incidents, or stressors beyond the range of the normal human experience
resulted in [neurochemical alterations in multiple neurotransmitter
systems]”..”PTSD appears to be associated with a significant disturbance of
multiple neurobiological systems”..”may represent a multi system disorder”.
Dr. Praylow has been the psychiatrist treating my husband since November
7, 2013 for ptsd, anxiety, insomnia, depression and he has chronic pain
and IBS-D, a referral for testing 3/2015 confirmed neurocognitive
impairment and Dr. Praylow stated he was insane during the events that
lead to his discharge while serving in the Marines. See, Envision Wellness
Medical Group Mental Health Opinion.

XI. As of March 11, 2019, the US Veterans Administration determined
February 26, 2019 a rating decision which deemed my husband was insane at
the during the time of the circumstances surrounding his discharge and
changed is his character of discharge to “Honorable” for VA purposes and
made him eligible for benefits that include health care.

XII. On March 20, 2019, the Department of Veterans Administration provided
my husband with a compensation and pension exam, where a VA Doctor
determined my husband’s PTSD was due to his service in the Marines and
Fire Service and a TBI that was related the Marines; a rating is pending.

XIII. On April 5, 2019, the Department of Veterans provided my husband
with another compensation and pension exam, where it was recommended his
Headaches receive a disability rating of 50% and Unemployable 100% with

Sciatic nerve 10% rating and both were due to injury during his service in
the Marine; a final rating is pending.

XIV. My husband continues to suffer and remains under disability,

His March 20, 2019 blood work noted a vitamin D deficiency at 18.9 of
minimum of 30 and others noted and since been diagnosed by Dr. Jones, with
dementia associated with another disease: metabolic associated.
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XV. I also had the opportunity to review the South Carolina Worker’s
Compensation Commission correspondence, transcripts and their decisions in
my husband’s, most recently Appellant Panel Decision and Order dated March
1, 2019. I disagree at page 4 #4 “I find no medical evidence to suggest
that the Claimant had a then existing mental condition which prohibited
him from filing a timely appeal”. I find the statement to be untrue, not
based on information in the record, now or as they existed during the time
for filing of appeal based on December 2, 2015 Decision and Order, and the
commission is aware of that my husband’s PTSD is an occupational disease,

and all the other diagnosis, medications and adverse side effects that is
before it.

XVI. Definitions

sSuggest:
1 a Obsolete: to seek to influence: SEDUCE
b: to call forth: EVOKE
c¢: Lo mention or imply as a possibility
d: to propose as desirable or fitting suggest a stroll

e: to offer for consideration or as a hypothesis suggest a solution to a
problem

2 a: to call to mind by association
B: to serve as a motive or inspiration

{Def.i and 2]. (n.d.). In Merriam Wehster Online, Retrieved March
}, from https://www.merriam—webster.com/dictionary/suggest

Section 15-3-40 (Supp. 2013)Exceptions as to persons under disability.

states:

If a person entitled to bring an action mentioned in Article 5 of this
chapter or an action under Chapter 78 of this title, except for a penalty
or forfeiture or against a sheriff or other officer for an escape, is at
the time the cause of action accrued either:

(1) within the age of eighteen years; or
(2} insane;

the time of the disability is not a part of the time limited for the

commencement of the action, except that the period within which the action
must be brought cannot be extended:

(a) more than five years by any such disability, except infancy:; nor
(b) in any Ccase longer than one year after the disability ceases.
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Disabilitz. The want of legal capability to perform an act. Term is
generally used to indicate an incapacity for the full enjoyment of
ordinary legal rights; thus, persons under age, insane persons, and
convicts are said to be under disability. Sometimes the term is

used in a more limited sense, as when it signifies an impediment to
marriage, or the restraints placed upon clergymen by reason of their
spiritual avocations, or lack of legal qualifications to hold office.

As used in connection with Workers' Compensation Acts, disability is a
composite of ( 1 ) actual incapacity to perform the tasks usually
encountered in one's employment and the wage loss resulting there from,
and (2) physical impairment of the body that may or may not be
incapacitating. Russell v. Bankers Life Co., 46 Cal.App.3d 405, 120
Cal.Rptr. 627,633, Black’s Law Dictionary 415(5th ed. 1979).

Unsound mind. Non-legal term referring to one who from infirmity of mind
is incapable of managing himself or his affairs. The term, therefore,
includes insane persons (see Insanity). It exists where there is

an essential privation of the reasoning faculties, or where a person is
incapable of understanding and acting with discretion in the ordinary
affairs of life. Oklahoma Natural Gas Corporation v. Lay, 175 Oklo

75, 51 P.2d 580, 582. Black’s Law Dictionary 1380(5th ed. 1879).

Mental incapacity; mental incompetency. Such is established when there is
found to exist an essential privation of reasoning faculties, or when a
person is incapable of understanding and acting with discretion
in the ordinary affairs of life. Black’s Law Dictionary 889 (5th ed. 1979)

I certify under Penalty of perjury that the Forgoing statement is true and
correct to the best of my knowledge and belief.
i Gim:az

Demetria T Cdpone

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Sworn and subscribed before me this 10”‘day of April 2019, by Demetria T.

Capone. Identification Produced: South Carolina D ef 008789079

Expires 09-04-2026 TARNBA‘CAPoNE*h g

Notary Public-State of South Carolinall
My Commission Expires |
June 22,2027

: :
S ek €4 ﬁ"’, PRINT OR S AME OF NOTARY _
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals
Mar 25 2021
APPEAL FROM THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION
APPELLATE PANEL

Appellate Case No. 2019-000369
W.C.C. File Nos. 1322451, 1319203, 1420487

TEITY CAPONE, ...ttt ettt sttt et ret e e e ve st e st e s e s st e aesaresnse e Appellant,

City of Columbia, Employer, and
Companion Third Party Administrator, LLC, Carrier, .......ccccceevreevereeeeecrecrenen. Respondents.

PROOF OF SERVICE

I certify this 12th day of March 25, 2021 that I have served copies of the
APPELLANT’S PETTITION /MOTION TO REINSTATE APPEAL
mailing same, postage prepaid in the United States mail, addressed to the following:
Cynthia C Dooley Attorney
Camelo B Sammataro Attorney
Turner Padget Graham & Laney

P.O. Box 1473
Columbia, SC 29202

ATTORNEYS FOR RESPONDENTS

(Signature page to follow.)



March 25, 2021

By: Mr. Terry H Capone
Fire Battalion Chief-Rtired
1Arsenal Hill Court
Columbia, SC 29201
tcapone@liberty.edu

PRO PER APPELLANT



Mar 25 2021

March 25, 2021

US MAIL DELIVERY OR PERSONAL SERVICE
The Honorable Jenny Abbott Kitchings, Clerk
South Carolina Court of Appeals

P.O. Box 11629 Columbia, SC 29211

Re: Terry Capone v. City of Columbia and Companion Third Party Administrator, LLC
Appellate Case No.: 2019-000369 / Associated Case: 2018-001364
W.C.C. File Nos. 1322451, 1319203, 1420487
Dear Ms. Kitchings:
Enclosed please find (1) check# 1505 the amount of $50.00 for (1) Motions:
1. The Appellant’s Notice of Petition/ Motion to Reinstate Appeal

I am not a lawyer. Thank you for your assistance with this matter, please contact me if you have any
questions. Thank you for your consideration.

With The Highest Regards,
7

Enclosure(s) as Stated
Cc: Cynthina C Dooley
Attorney for Respondents

Mr. Terry H. Capone
Fire Battalion Chief-Retired
1 Arsenal Hill Court
Columbia, SC 29201
803.622.6578
Email: tcapone@liberty.edu






