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1. THE TRIAL COURT ERRED IN FAILING TO FIND THE INDICTMENT
- DUPLICITOUS AND APPELLANT’S ACTIONS DID NOT CONSTITUTE A
5 CONTINUOUS COURSE OF CONDUCT NOR WAS THIS ARGUED OR IU\ISED
. TO THE TRIAL COURT " :
The State argues that McGlll’s 1nd1ctment was not dup11c1tous and did not requrre a

: spemal Jury 1nstruct10n because McG111 was charged pursuant to S C Code Ann Sectlon 44- 53- '

| 375(C) and McG111 S charged cr1me constltuted a contlnuous course of conduct wh1ch could not

._, :‘ be separated 1nto 1nd1v1dual charges (F1na1 Brlef of Respondent at p.13 and pp. 17- 20) Flrst the ,

| ’State S argument that McGlll’s actrons const1tuted a contmuous course of conduct was never A? :
Lgargued or ralsed to the Tr1al Court nor vvere there any ﬁndlngs by the Trial Court in this respect .
Second because the a'rgumenty was not ra1sed McOrll certalnly could not be ‘heard lon it or i
'respond to 1t at the Tr1a1 Court Thrrd it 1s 1ncorrect
| McGlll’ 1ndlctments only put him oln notlce for his actlons on August 217 2018 in’ ‘_ f

,. Abbevrlle County, South Carolma (R pp 1 4) McGrll was charged with trafﬁckmg in .

., methamphetamme 100 grams or more but less than 200 grams for brmgmg a quantlty of |

| “""'fk‘methamphetamme and money to Angehna W1111ams home at 260 Suttles Landmg, Iva South

Carolma Wthh is located in Abbev1lle County ThlS happened asa result ofa buy/bust operatlon' e

o "belng conducted by Abbev111e County Shenffs Ofﬁce narcotlc 1nvest1gators out of Wllhams

:_‘home erhams did not know McGlll and nelther d1d the Abbevrlle County Sherlff’ s Ofﬁce

: ;MCGlll lived in Anderson County and never would have come into Abbev111e County but for’ | |
Stewart Ferguson callmg h1m as part of the buy/bust operatlon Any other conduct that Ferguson
B may have testlﬁed to as S'to McGrll did not occur 1n Abbev111e County or on August 21 201 8 nor
 was it charged in the 1nd1ctment, mcludmg that Ferguson ona weekly ba51s would drlve to

5.



Atlanta. and plck up six pounds of methamphetamme and upon h1s return glve McG111 four
: pounds who pa1d h1m for the drugs and delivery. (F1na1 Bnef of Respondent at p. 6) (R pp- 133-
137). |

The State further argues, “Ifa statute sets forth alternative means or theories by which a :

4 cﬁme may be committed, the indictment or inforrnati'on may charge one or all of the alternatives,

provided the'attematives are not inc'onsistent with each other.” 41 A'm'. Jur. 2d Indictments and i
| Informat1ons § 202 (2020) (Flnal Brief of Respondent at p 14) ThlS is essentlally what the Tr1a1

_ ACourt found in its Order related to the 1ndrctment in that The Indlctment for the most part . |
. repeats the Tratﬁcklng sta_tute which does state varied"ways to‘ aCcomplish _the offense of
-Trafﬁckrng (R p. 6)

o The Fourth C1rcu1t Court of Appeals re] ected this argurnent in Umted States v. Fi urlow

| 928 F 3d 311 313 (4th C1r 2019) cert granted Judgment vacated on other grounds No..
. 719 7007 2020 WL 2814768 (U S June 1 2020) SO holdlng in part.... . "

F1na11y, F urlow argues that “[1]nd1ctments in South Carolma drug cases indicate.
that [section] 44-53- 375 and similar South Carolina.drug statutes are not -
divisible.” See Br. of Appellant 14. According to Furlow, state court indictments-
“charging a violation of section 44-53-375(B) or other drug statutes consistently
list all of the statutory alternatives, which demonstrates that the alternatives are .~
" means and not elements. See United States v. Jones, 914 F.3d 893, 901 n.8 (4th -
Cir. 2019) (explaining that “when a charging document reiterates all the terms of
. the state law, that is an 1ndlcat10n that each alternatlve is only a possible means of
commission’ (alteratlons and internal quotation marks omitted)). Although
- Furlow identifies several state court indictments that list many of the alternatives
specified in various South Carollna drug statutes, other state court indictments’
charging violations of those statutes are more specific. See, e.g., Gill, 584 S.E.2d
at 434; Carter; 495 S:E.2d at 776-77.14 We are unpersuaded that the sloppy
 drafting of indictments on some occasions overrides the state courts’ clear
* indications that the alternatives: specified in section 44-53-375(B) are distinct -
offenses. See Mathis; 136 S. Ct. at 2257 (explaining that sentencing court can take
“peek™ at record documents, such as indictment, when “state law fails to provide
‘ clear answers” on d1v151b111ty) F urlow 928 F.3d at 321-22.

6



-+ ,»

‘ The Fourth Circuit .ohserved that the FiﬁhCircuit had 'held that section 44-53’;370(a) of
the South Carolina Code is d1v1s1ble Furlow, 928 F. 3d at 320. In footnote 11 of Furlow, the
Fourth C1rcu1t Court of Appeals stated “Our ruhng regardmg the d1v151b111ty of’ sectlon
44-53-3 75(B) 18 _cons1stent w1th the decisions of’ our sister 01rcu1ts,assesslng ~the d1v,1s1b111ty".of
similar state drug offense statutes. See Unzted States V. Mohamed 920 F.3d 94 101 (lst C1r

: 201 9) (concludmg that Malne drug statute is d1v151b1e) Umted States V. Martznez-Lopez 864
F. 3d 1034 1041 43 (9th C1r 2017) (same for Cahfomla drug statute) Umted States v,
| Mala’onaa’o 864 F 3d 893, 898 (8th Cir. 2017) (same for Iowa and Nebraska drug statutes)
Fl lores-Larrazola V. Lynch 854 F 3d 732, 732 (5th C1r 2017) (same for Arkansas drug statute),
:Spaho 12 Umtea’ States Attorney Gen 837F. 3d 1172 1177 78 (1 lth C1r 2016) (same for Florlda |
| drug statute) 1d. At 320,
The same analy51s would and does render the very srmllar Sectlon 44 53- 375(C)
3 d1v151ble McGlll’s Indlctment is dupllcltous in that it ¢ J()ln[sj 1n a 'srngle count .. two or more
' 'dlstmct and separate offenses” Ia’ Th1s Court should reverse. | | | |
--;2;,'*“ . THE. TRIAL COURT ERRED IN FAILING TO GRANT A CONTINUANCE TO -
| ALLOW THE DEFENSE TO DOA COMPLETE REVIEW OF STEWART
" FERGUSON’S PHONE, WHICH IS COMPELLING, GIVEN THAT THE STATE DID
'NOT EVEN.LOOK AT THE DATA, EXCEPT AT THE TIME OF TRIAL AND USED ’
- TEXT MESSAGES AGAINST APPELLANT - '
The State argues that trial counsel failed to state with any partlculanty, what date he B
: hoped to flndon the phone which would benefit the defens_e. Furth_er, trial counsel was allowed
’,,‘to revievst the phone during trial and was unable tod locate any evidenee which uvould contradiet
"anything"presented' in the State’s case against A‘ppel'.l‘a‘nt.'.(Einal'Brie‘f of Re_sponden't at p. 24). To .

be clear, the reason McGill couldn’t_ state with any particularity what he hoped to find on the



, phone was because he wasn’t allowed the opportunity to have a‘meaningful review of that phone.
The State did not look at Ferguson s phone until the day of trial and the DEA d1d not completely
look through Ferguson s phone when they were looking at his contacts in a pendmg Federal drug

" consplracy case. McG1ll gota couple of hours on the day of trial to get a 11m1ted look at the
phone all in the presence of law enforcement at the Abbev1lle County Courthouse that was
limited in scope and time. |

| Most egreg1ous is that the State used text messages from Ferguson S phone agamst
: ‘_;McG1ll in 1ts case in- ch1ef (R pp 151 156) wh1le holdlng the pos1t1on that the 1nformat1on on
‘the phone dump was not relevant when they didn’ teven look atit. (R. pp 61 62) (R Pp- 38 53
"R pp 54 67) The DEA analyst performed a phone. dump and retneved conversat10ns text
‘ ‘messages 1mages and videos of methamphetamme and porn (R p. 467) There were 20, 188
‘1mages of family members, methamphetamlne and porn. (R. p 467). Thts rnforrnatlon' was in the

?-‘_'r“solepossession and1control of the .prosec'ution and w'as‘.material tto the preparation of McGill's |

: defense. l’articularly, as _to:the crosrs-er_(arnination of F'erguson_.and hi_s‘credibilit_y‘ and" blas in front- -

- of the jury.. This is a ’compelling reason. ) | S

The\Confrontatlon Clause prov1des ' in all cr1m1nal prosecut1ons the accused shall enjoy

‘ 'the r1ght to ... be confronted- w1th_the w1tnesses agalnSt' h1m.”-U.S. Const. amend. VI The -

- Confrontatlon Clause guarantees a defendant the opportumty to Cross- examme a w1tness L
conc.emmg b1as State v Clark, 315 S C. 478, 481 445 S.E.2d 633, 634 (1994) (cztzng State v.
Brown 303 S. C 169, l7l 399 S E.2d 593, 594 (1991)) A defendant demonstrates a
‘Confrontatron Clause violation when he is proh1b1ted-from rengagmg in otherwise appropr-iate

- cross-examination designed to show a prototypical form of bias ... from which jurors ... could




draw inferences relating to the reliability of the vvitness.” State v. Stoltes,> 381 S.C: 396, 401—0‘2,:
673 ~Sr.'E.Zd 434,439 (2009). (citing‘Delaware V. I-/an Atsdall; 475 U.S. 673, 68l),lO6 S.Ct. 1431,
89 L;Ed.‘zd 6?4,(1986)) (alteration in original). State v. Gracely, 399 S.C. 363,372,731 S.E.2d
A 880, 885 (2012). | | |
: f‘Bias;_ prejudice or any rnotive to misrepresent may be shown to impeach the vvitness L
~ -either hy examination-h of the witness‘or, by evidence _othervvise adduced.” Rule 608(c), SCRE
‘(emphas'is added).‘ “Proof of hias is alrnost alWays relevant because the jury; as flnder of factand
welgher of cred1b111ty, has h1storlcally been entltled to assess all ev1dence wh1ch mlght bear on/
" v"the accuracy and truth of a w1tness testrmony ? State V. Ptpkm 359 S C 322 327, 597 S. E 2d
.‘831 833 (Ct App. 2004) (quottng US v. Abel 469 U S 45 52 105 S. Ct 465 469, 83 L.Ed. 2d ,
’ -:450 (1984)) Rule 608(c) SCRE “preserves South Carolina precedent holdmg that generally,
anythlng having a legltlmate tendency to throw hght on the accuracy.,‘truthfulness and sincerity ;
| of a w1tness may be shown and cons1dered in determmmg the credlt to be accorded hls |
testlmony T State V. Jones 343 S C 562, 570 541 S E 2d 813, 817 (2001) (quoting State v.
‘A -._:Brewmgton 267 S. C 97, 226 S E. 2d 249 (1976)) State v McEachern 399 S. C 125 140—41
731 S E.2d 604 611- 12 (Ct. App 2012)
The State argues that even now -in th1s appeal Appellant is ’unable to 1dent1fy any data :
_fromthe phone relevant to his defense or Wthh would have Justlﬁed a contmuance (F1na1 Bnef
of Respondent at pp- 25-26). McGill is unable to identify any data* from the phone relevant to hi_s

g defense because he was wrongfiilly denied a_-meaningful review ofthe phone. The State cannot -

S " say otherw_ise:because they.didn’t. look at‘Ferguson?'s'phone dump and don’t knovv themselves. - . ', O

The Trial Court erred in failing to grant a continuance.



CONCLUSION
For the reasons stated, this Court should reverse the conviction of Kenneth Earle McGill

or reverse his convictions and remand the case for a new trial.

Respectfully Submitted,
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