STATE OF SOUTH CAROLINA

- . .

COUNTY OF GEORGETOWN

Docket No.: 2018-CP-22-824
EVARISTA JUAN LORENZO,
Plaintiff,
- ORDER DISMISSING DEFENDANT

V. BEVERLY HOMES, LL.C FROM " -

'THIS LAWSUIT - /
PORT CITY ELEVATOR, INC,, ALAN '
TOPPER D/B/A ALL
CONSTRUCTION, 2020 CUSTOM
CONTRACTORS A/K/A 2020

CUSTOM CONTRACTORS, LLC,
CITADEL SITE MANAGEMENT,
LLC, DVBT CONSTRUCTION A/K/A
DVBT CONSTRUCTION, LLC,

DVBT MULTISERVICES, LLC, MAR 25 291
BEVERLY CONSTRUCTION | )
GROUP, LLC, BEVERLY HOMES, SC Court of Appels

LLC, BEVERLY HOMEBUILDERS,
LLC, STRAND PAINT
CONTRACTORS, LLC, DEPAZ
PAINTING LLC, ENHANCED
HEATING & AIR CONDITIONING,
LLC, CARLTON PENDER, AND.
JOAN PENDER

Defendants.

On Decembef 4, 2020, this Court held a  hearing on Defendant Beverly
Homes, LLC’s Motion to Dismiss. Based upon the review of the record, the
submitted memoranda, and the arguments of counsel, this Court grants the

motion.!

Before filing the lawsuit, Plaintiff filed a claim for her injuries with the South

Carolina Worker’'s Compensation Commission, and she has continued to pursue °

! The Court notes that all of the exhibits listed in this Order have been filed previously with the
Court as part of the motions and memoranda filed, and this'Order makes reference to those exhibits
as discussed.

IN THE ‘COURT OF COMMON PLEAS
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that claim for several years. Plaintiff addedeeverly Construction Group, LLC,
Beverly Homes, LL.C, and Beverly Homebuilders, LLC as defendants to the Second
Amended Complaint filed January 15, 2020. Meanwhile, throu\ghou‘t this tort
litigation filed with the Court of Common Pleas, Plaintiff has maintained that
Beverly Homes, LLC was a general contractor for the construction of the Pender
home where she suffered her injuries. 'Plaintivff ‘has made this assertion against
Beverly Homes, LLC in written discovery responses, her architect/contractor
expert’s deposition testimony, and numerous memoranda and‘. arguments made to
the court. Beverly Homes, LLC “denield] it had any involvement with the project or

construction described in the Complaint.. See Defendant Beverly Homes, LLC’s

Answer to Second Amended Complaint § 4. Beverly Homes, LLC is not a contractor

and has never been licensed to perform contracting work.
In this litigation, Plaintiff has made numerous arguments in support of her

claim that Beverly Homes, LL.C was a general contractor:

A. In response to Beverly Homes, LLC’s summary judgment motion, Plaintiff’s

March 23, 2020 memorandum arguedil

" “Plaintiff was working at a construction site at or near 39
Gasparilla Circle, Murrells Inlet, South Carolina where
Defendants were also performing work.”

. “Plaintiff alleges personal injury against Defendants as a result
of her fall down an unmarked and open elevator shaft that was
created and/or was under the control of Defendants.”

. “The [Second Amended Complaint]” enumerated causes of action
against Defendants including negligence in the creation,
maintenance, and/or allowance of a dangerous condition on the
premises.”

. “It is clear that Defendant Beverly Homes LLC had a duty of care

to Plaintiff since Beverly Homes LLC had control over the subject

‘premises and control over the hiring of specific subcontractors
performing work at the property.

¥28002¢dI81L0Z#ASVD - SYA1d NOWWOD - NMOLIDHO03D - WV 25:1L 82 18R 1202 - AT 4 ATIVIINOYM LD 1A



. “Specifically, there are questions as to the control and ownership
of the premises, Defendant Beverly Homes, LLC’s role and
obligations on the subject construction site, the maintenance and -
inspections of the subject site, and if subcontractors selected and
paid by Defendant Beverly Homes LLC contmbuted to Plaintiff’s
fall.”

- “.. [Ilt is clear that the subcontractors believed that Beverly
Homes had hired them and was responsible for payment of the
services provided at the [Pender] home.”

. “The evidence shows that Beverly Homes hired specific
subcontractors to work at the subject premises which indicates
Beverly Homes.LLC had control over the property and work
being performed at the property.” =

" Beverly Homes, LLC requested temporary electrical services
from Santee Cooper and included a “Residential Service
Extension” listing Beverly Homes as the “Home Bullder on the
apphcatlon

. Various subcontractors sent invoices to Beverly Homes for work
done at the Pender residence.

Plaintiff's Memorandum in Opposition to Defendant Beverly Homes, LLC’s
Motion for Summary Judgment, pages 1,6 (emphasis added).

Plaintiff’s June 19, 2020 reply memorandum continued to assert that Beverly
Homes, LLC was a general contractor for the Pender house In that
memorandum, Pla1nt1ff claimed:

= “.. [It is clear that Defendant Beverly Homes LLC hired
subcontractors to perform work at the subject property including
Aaron Horne of 2020 Custom Contractors and entered into
subcontracts for work to be performed at. the subject property
which demonstrates the control Defendant Beverly Homes LLC
had over the subcontractors performing the work at the subject
premises which lead to the subject incident. We intend to prove
that Defendant Beverly Homes LLC selected and hired
incompetent subcontractors to perform the construction work at
the subject premises and failed to adequately supervise and
ensure the property safety measures and training of the
subcontractors it hired.”
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* “When one géneral contractor hires a subcontractor to perform
work, that general contractor remains responsible for the
subcontractor’s work and has control over the subcontractor it
hired even _if- another general contractor or homeowner
ultimately pays the subcontractor’s 1nV01ce for the work
performed.” (emphasis added).

Plaintiffs Memorandum in Opposition to Defendant Beverly Homes, LLC’s
Motion for Reconsideration filed June 19, 2020), pages 4-5.

_Plaiﬁtiff s expert (Robin Roberts) also echoed Plaintiff's claims that Beverly
Homes was a general contraétor for the construction of the Pender residence.
In his deposition, he stated: _

. Beverly Construction Group, LLC and Beverly Homes, LL.C were “co-

prime contractors” for the construction of the Pender residence.

. “In general as being co-prime contractors, this whole thing is their
creation.”

. “So I think those things make[] them a co-prime contractor on the site;

whether they intended to or not, that is what happened. Then they
would have the same obligations as any other contractor or
subcontractor on the site.”

Deposition of Robin Roberts (September 16, 2020) page 162, lines 14 5, page
164, lines 3-4; page 182, lines 7-10; page 162, lines 14-18.

Roberts also opined his belief that Beverly Homes, LLC may have liability as
an “employer” under the Occupational Safety and Health Administration

(OSHA) rules. Id., page 179, line 23-page 184, line 4. Further, Roberts said

every one of his opinions about Beverly Homes, LLC in this litigation were
based on his belief that Beverly Homes behaved as a contractor on the
- Pender home and was a “co-prime contractor” with Beverly Construction

Group, LLC. Id., page 175, line 12-page 178, line 23.

At the December -4, 2020 hearing, Plaintiff conceded that she had claimed

Beverly Homes was a general contractor for the Pender house.

4
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E.  Plaintiffs December 9, 2020 supplemental memorandum argued, among
other things,: ‘ _
. “The ‘Builder Warrantee’ proves that Beverly Homes LLC had some

control over the premises because it states ‘[tlhis Limited Warranty
Agreement is extended by Beverly Homes, LLC, of Myrtle Beach, SC,
the Builder, to Carlton & Joan Pender, the Purchaser, who is the
original Buyer of the property at: Lot 4 Belle Vue....The Builder
Warantee lists ‘Beverly Homes, LLC’ in the heading on the first page
and at the bottom of each page where it signed and initialed on June
17, 2016, by Beverly Homes LLC as the builder of this property to the
buyers.”2

Plaintiff's Supplemental Membrandum in Oppbsition to Defendant Beverly
Homes, LLC’s Rule 12(b)(1) Motion to Dismiss, pages 3-4.

DISCUSSION

On September 11, 2020, the court granted Beverly Construction Group,
LLC’s Motion to Dismiss and concluded Beverly Construction Group “is a statutory
employer of the Plaintiff and, therefore, Plaintiff’s recovery against this Defendant

is limited to the Workers’ Compensation Act.” Order filed Septembef 11, 2020.3

Beverly Homes’ current motion stated it was entitled to a dismissal based on the
same arguments made by Beverly Construction Group, LLC because of Plaintiff’s
repeated _contentions'. In written discovery responses, depoé_itions, motioﬁs, and
r_nemdranda that Beverly Homes, LL.C was a general contractor for the construction

of the Pender residence.

The existence or absence of an employment re‘lationship is a jurisdictiénal»

fact, and, thus, a question of law. Nel‘son v. Yellow Cab Co., 349 S.C. 589, 564
S.E.2d 110 (2002). South Carolina policy holds to resolve jurisdictional doubts in

2 The inclusion of Beverly Homes, LLC as the builder on the “Builder Warrantee” was a-clerical mistake as testified
to by Randy Beverly and was incorrectly included by an office staff member in the Residential Construction
Contract between the Penders and Beverly Construction Group, LLC. Deposition of Randy Beverly, page 72, line
6-page 73, line 6; page 113, line 18-page 117, line 5. Further support for the conclusion of the clerical mistake is
evidenced by the fact Randy Beverly of Beverly Construction Group, LLC signed the warranty document. ~

3 Beverly Homes, LLC’s motion to dismiss did not get scheduled for the September 11, 2020 date when the clerk of
court scheduled the hearing on Beverly Construction Group, LLC’s Motion to Dismiss. '

5
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favor of the inclusion of em'ployeré and employees under the Act. Edens, 359 S.C. at
440, 597 S.E.2d at 867.
In Freeman Mech. V. J.W. Bateson Co., 316 S.C. 95, 447 S.E.2d 197 (1994),

the South Carolina Supreine Court held that the prime contractor “enjoyled] the
immunity created by the [South Carolina Workers’ Compensation] Act from
common law claims because the prime contractor was potentially liable undér the
South Carolina Workers’ Compehsation Act for injuries to a subcontractor’s
employee. In that case, the Court statedi '

Under the Workers’ Compensation Act, the prime
contractor is liable for workers’ compensation where the
sub-contractor’s employee is injured on the job. S.C. Code
Ann. § 42-1-410 (1985). The doctrine of “statutory
employee” 1s well developed in South Carolina. The
employee of the sub-contractor may look to the prime
contractor for workers” compensation benefits without
regard to whether the sub-contractor is covered by a
workers’ compensation insurance policy. Where the prime
contractor pays for the sub-contractor’s employee’s

. injuries through the doctrine of “statutory employee,” the
prime contractor is entitled to indemnification from the
sub-contractor. S.C. Code Ann. § 42-1-440 (1985). Thus,
under our workers’ compensation scheme, the sub-
contractor is primarily liable and the primary contractor
secondarily liable for workers’ compensation benefits to
the sub-contractor’s employee. ' ’

While the prime contractor is secondarily liable for work-
related injuries to the employees of the sub-contractor,
the sub-contractor has no such secondary liability for
employees of the sub-contractor, the sub-contractor has no
such secondary liability for employees of the prime
contractor or employees of other sub-contractors on the
job....The majority rule is that one who has obligations
under the Act enjoys the immunities under the Act.

316 S.C. at 97-98, 447 S.E.2d at 198-199 (case citations omitted).
Plaintiff's argument that Beverly Homes, LLC was a general contractor
means Beverly Construction Group, LLC and Beverly Homes, LLC would be

considered statutory employers of Plaintiff. Accordingly, Plaintiff’s recovery against

6
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them would be according to the South Carolina Workers’ Compensation Act because
the Act applies to direct employees ‘and to statutory employees. Once a worker is
properly classified as a stafutofy employee, the-sole remedy for work-related
injuries 1s to seek relief under the Workers’ Compensation Act, and the employee
may not maintain a negligence action against the statutory employer. Edens v.
Bellini, 359 S.C. 433, 597 S.E.2d 893 (Ct. App. 2004). |

In Edens, the court stated: “If a worker is properly.classified as a statutory
employeé, his sole remedy for ‘work-related -i'njuries 1s to seek relief under
‘the Workers' Compensation Act. vHe may not maintain a negligence cause of action
against his direct employer or his statutory employer. The exclusivity provision of
the Act applies both to ‘direct’ employees énd to those termed ‘statutory employees’
-under § 42-1-400.” 359 S.C. at 445, 597 S.E.2d 869. See Freeman Mech. V. J.W.
Bateson Co., 316 ‘S.C. 95, 447 S.E.2d 197 (1994) (holding a general contractor

“enjoy[e'd].the immunity created by the [South Carolina Workers’ Compensation]
Act from common law claims.”).

Other case law also supports dismissal of Beverly Homes, LLC based on
Plaintiff’s allegations. “The term ‘emplqyer’ as used in the immunity provision of §
72-121 [now 42-1-540], was clearly intended to include others than the immediate
employer. This the Supr_eme Court of South Carolina has held expressly. We think
it must include every person whom the Act makes resvponsible for compensation.”
Brittingham v. Williams Sign Erectors, ‘299 S.C. 259, 384 S.E.2d 319 (Ct. App. 1989)
(citing Chavis v. DuPont, 283 F.2d 929 (1960)).

South Carolina courts interpret S.C. Code Ann. §§ 42-1-10 et seq. to provide

any general contractor who is potentially liable to pay Worker’s Compensation
benefits to an injured employee with immunity from tort liability. Freeman

Mechanical, supra. Plaintiff's argument that Beverly Homes, LLC was a general

contractor results in Plaintiff béing considered the statutory employee of Beverly
Homes, LLC at the time of the accident. -
The Act bars recovery for a worker who 1s considered to be a statutory

employee if:
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(1)  The activity is an important part of the general contractor’s
business or trade; . 4 _

2 The activity is a necessary, essential, and integral part of the
general contractor’s trade, business, or occupation; or

(3)  The activity is identical to activities previously performed by
employees of the general contractor.

Olmstead v. Shakespeare, 354 S.C. 421, 581 S.E.2d 483 (2003); Edens, supra. If the

activity meets one of these criteria, the worker qualifies as a statutory employee of
the general contréctor.

In this case, Plaintiff was performing interior painting for the painting
subcontractor or that subcontractor’s subcontractor at the time of her injury.
Interior painting is an activity that is an important part of the business or trade
when constructing a new home and is a “necessary, essential, and integral part” of
" any prime contractor’s trade or business. Completion of interior painting of a newly

. constructed home was part of the construction pi‘ocess for the Pender house and for

construction of new homes generally. Deposition of Jonathon Martin, page 40, lines
16-19. Gerald Rion (pa.inting subcontractor) testified that interior painting was “an
essential part” and a “very important” element of constructing new residential

homes. Deposition of Geraid Rion, page 93, lines 6-16.

Further, painting of the interior walls and trim was a specific element of the
“Specifications” for the Pender house and essential to the satisfaction of the contract

-with the general contractor for the construction of the Pender house. Specifications

to Contract, page 4. In addition, the Penders’ contract required completion of the
interior painting of the home as part of the construction process, with the Penders

selecting the paint color. Contract/Specifications. Clearly, the Penders would not

have accepted the home or thought the contract fully completed until the interior
painting was completéd to their satisfaction. In addition, the “Builder Warranties”

warranted that the construction-related activities substantially confirmed to the

- Specifications and any change orders. Builder Warrantee, page 1.
Thus, interior painting of the Pender residence was an activity that was “a

necessary, essential, and integral part of the general contractor’s trade, business, or

-8
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~ occupation” and required work by the contract doéuments between the general
contractor and the Penders. Therefore, based on Plaintiff's repeated argument that
Beverly Homes was a general contractof for the Penders’ home, Beverly Homes is
entitled to a dismissal under Rule 12(0)(1), SCRCP. |
Plaintiff cannot have it both ways. As Judge Ralph King Anderson once said,
| “é litigant cannot ‘blow both hot and cold’.” Quinn v. Quinn, 343 S.C. 411, 540
S.E.2d 474 (Ct. App. 2000) (Judge Ralph King Anderson concurring). Thé doctrine

of judicial estoppel prohibits a party that has assumed a particular position in a
judicial proceeding from adopting an inconsistent posture in subsequent
proceedings. See e.g., Hayne Federal Credit Union v. Bailey, 327 S.C. 242,489
S.E.2d 472 (1997). -

AS AN ALTERNATE AND SEPARATE GROUND
TO DISMISS BEVERLY HOMES, LLC*

At the December 4, 2020 hearing-and in the subsequent December 9, 2020

supplemental memorandum, Plaintiff pivoted from the “general contractor”

argument and moved away from the opinions of her architect/contractor expert -

Roberts, who said all of his opinions against Beverly Homes were based on his belief
that Beverly Homes was a “co-prime contractor” with the now-dismissed Beverly
Construction Group. Plaintiffs second theory is that Beverly Homes, LLC has

liability because it “had control over the premises and was negligent.” Plaintiff’s

Supplémental Memorandum in Opposition to Defendant Beverly Homes, LLC’s

4 A basis for this alternative and separate ruling can also be found under Rule 12(c), SCRCP, and with the
procedural rulings in the following cases: Stevens Aviation, Inv. V. DynCorp Int’l, LL.C, 407 S.C. 407, 756
S.E.2d 148 (2014) (citing Kassbaum v. Steppenwolf Prods., Inc., 236 F.3d 487, 494 (9th Cir. 2000),
which stated “It is generally recognized that a court has the power sua sponte to grant summary
judgment to a non-movant when there has béen a motion but no cross-motion. Cool Fuel, Inc. v.

Connett, 685 F.2d 309, 311 (9th Cir. 1982) (When one party moves for summary judgment and at a -

hearing the record reveals no genuine dispute on a material fact, ‘the overwhelming weight of
authority supports the conclusion that ... the court may sua sponte grant summary judgment to the
non-moving party.”); Reliford v. Mitsubishi Motors Credit of Am., Inc., 2004 S.C. App. Unpub. LEXIS
566 (S.C. Ct. App. 2004) (afﬁrming trial court’s sua sponte order granting summary judgment to a
non-moving party); Horne v. Beason, 285 S.C. 518, 331 S.E.2d 342 (1985) (affirming trial court’s sua

sponte order dismissing the mayor and councilmen from a wrongful death case filed against the City

and arresting officers). Here, Plaintiff made the arguments on the matters ruled upon at the
December 4, 2020 hearing and the December 9, 2020 supplemental memorandum. To the extent
needed, this Order is based on the summary judgment standard, Rule 56, SCRCP.

9
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Rule 12(b)(1) Motion to Dismiss, page 3. As part of that argument, Plaintiff alleged

that Beverly Homes, LLC “owned” the Pender lot where the house was built. Id., '

page 4. Plaintiff also argued Beverly. Homes, LL.C exercised “control” over the
Pender lot and construction. After review of those arguments and the record made
by Plaintiff on this issue, the Court d(\)es not accept Plaintiff’s arguments and finds
no dispute of any material fact about these issues from the numerous memoranda
and arguments made by Plaintiff in this litigation.

To assert a negligence claim -under South Carolina law, a plaintiff must show
that (1) defendant owed her a duty of care; (2) defendant breached this duty by a
negligent act or omission; (3) defenidant’s breach was the proximate cause of her

injuries; and (4) she suffered injury or damages. Dorrell v. 8.C. DOT, 361 S.C. 312,

605 S.E.2d 12 (2004). An esséntial element in a cause of action based upon
negligence is the existence of a legal duty of care owed by the defendant to the
plaintiff. - Bishop v. South Carolina Dep't of Mental Health, 331 S.C. 79, 86, 502
S.E.2d 78, 81 '(1998). Without a duty, no actionable negligence exists. Id. “The

existence of a duty owed is a ciuestion of law for the courts.” Doe v. Greenville
- County Sch. Dist., 375 S.C. 63, 72, 651 S.E.2d 305, 309 (2007) (citing Doe v. Batson,
345 S.C. 316, 323, 548 S.E.2d 854, 857 (2001)).

South Carolina law recognizes four general classifications of persons who

come onto a property: (1) adult trespassers; (2) invitees (invited business guests,
such as shopper at a store); (3) licensees (social guests); and (4) children. Sims v.
Gilles, 541 S.E.2d 857, 861 (S.C. 2001). Different standards of care apply to each
classification. An invitee “is a person who enters onto the property of another at the

express or implied invitation of the property owner.” Goode v. St. Stephens United

Methodist Church, 329 S.C. 433, 441, 494 S.E.2d 827, 831 (Ct. App. 1997). An

invitee is on the owner’s property to benefit the owner and not themselves. Sims v.

Giles, 541 S.E.2d 857 (S.C. Ct. App. 2001): An “invitee” is different than a
“licensee” because an “invitee confers a benefit on the landowner.” Simé v. Giles,

343 S.C. 708, 541 S.E.2d 857 (Ct. App. 2001) (holding that a power company’s meter

reader was an invitee when entering the customer’s property).

10
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The property owner owes an”‘invitee “the duty of exercising reasonable or

ordinary care for his “safety, and is liable for i'njuries resulting from the breach of. .

| such duty.” Israel v. Carolina Bar- B-Que, Inc., 292 S.C. 282 289, 356 S.E.2d 123,

128 (Ct. App. 1987) ‘An otner of property is not an 1nsurer of the invitee’s safety.

The owner owes an invitee the duty to use reasonable care to discover unreasonably -

dangerous' conditions on the premises and ) 'either‘put ‘the premises in a

reasonably safe cond1t10n for the use and manner cons1stent with the purpose of the-

1nv1tat10n to come on the property or (2) warn the invitee of the dangers which the

owner knew or should have known about ~Crocker v. Barr 397 S. E.2d 665 (S C. Ct.

App. 1990). . “Under a premlses hablhty theory, a contractor generally equates to an

nvitor and assumes the same dutles that the landowner has, including the duty to

. warn-of dangers or defects known to him but unknown to others.” Larimore w.

Carolina Power & Light, 340 S.C. .438, 531 S.E.2d 535 (Ct. App. 2000).

BACKGROUND
Beverly Constructlon Group, LLC and Beverly Homes LLC are separate and

~ distinct corporations.: Beverly Construction Group, LLC is a hcensed general
contractor. Beverly Construction Group, LLC was the general contractor for the
construction' of .the: Pender residence where Plaintiff’s injury occurred, and as

admitted that status smce Plaintiff sued it. Defendant Beverly Constructlon Group,

LLC’s Notice of Motion and Rule 12(b)(6) Motion to Dismiss in Lieu of Answer, page

2. Carlton Pender also signed an Affidavit conﬁrmlng that he contracted with

Beverly Construction Group,' LLC for the construction of the home and Beverly

Construction Group, LLC “was respons1b1e of the subJect property and coordmatlon
‘of all construction activities....” AffldaV1t of Carlton Pender, 1Y 2- 3 (filed March 11,
12020). ‘Interes’tingly, Plaintiff admitted earlier in this litigation. that the Penders

“contracted With Beverly Construction Group, LLC to build a residential home on

the Penders’ property.” Plaintiff's Memorandum in - Opp051t10n to Defendants

Carlton Pender and Joan Pender s Motlon to Dismiss filed March 11, 2020, page 2.

Forrest Beverly is the managing member for Beverly Construction Group, LLC.

T
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Deposition of Forrest Beverly, page 12, lines 6-8 (Exhibit 2). His sister, Rebecca
Beverly, is a minority owner of Bei}erly Construction Group, LLC. Id., page 13,
lines 7-14. | |

Meanwhile, Beverly ‘Hoines, LLC is a real estate acquisition company that

sells and develops lots. Deposition of Randy Beverly (December 10, 2020), page 25,

line 20-page 26, line 1. Beverly Homes, LLC is owned by Forrest Beverly and his
father (Randy Beverly). Deposition of Randy Beverly, page 159, lines 16-19.

Beverly Homes, LLC does not have a general contractor’s license, has never been é
general contractor, has nevef been a contractor, and has never built a residence.
Id., page 33, line 24-page 36, line 5. Of note, Beverly Homes, LLC was ﬁot involyed
in the construction of the Pender home and did not perform any work at the Pender
house. Deposition of Randy Beverly, page 34, line 20-page 35, line 6; Deposition of
Rebecca Beverly (December. 10, 2020), page 28, lines 19-25.

DISCUSSION

Plaintiffs arguments to the Court at the recent hearing and the

supplemental memorandum demonstrate a failure of proof on the issues.

(1)  Plaintiff has offered no proof Beverly Homes, LLC had knowledge of any
defect or dangerous condition at the Pender residence.
Randvy\Beverly (owner of Beverly Homes, LLC) testified Beverly Homes, LLC
(1) did not perform any work at the Pender house; (2) did not go inside the house; (3)
did not inspect the house; (4) did not hire any subcontractors for the house; and (5)

- did not supervise any person or company doing work at the house. Deposition of

‘Réndv Beverly, page 35, line 3-page 39, line 17. The ‘following exchanges between

Plaintiff’s attorney and Randy Beverly are revealing:

Q: Would you agree that Bevérly Homes, LLC was not involved
with the construction of the Pender Residence?
A: Yes, ma’am. B

12
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Q: And do you agree with that statement that Defendant 0 Beverly
Homes, LLC did not perform work at and was not involved with
the construction of the Pender Re81dence‘7
A: Yes, ma’am.
Id., page 34, line 24-page 35, line '2;,page 55, lines 14-18. In sum, Plaintiff
did not provide any evidence that Beverly Homes, LLC knew anything about any

alleged dangerous condition at the Pender home while it was under. construction.

Accordingly, Beverly Homes, LLC did not breach any duty. This holding is

consistent with the determination in Larimore v. Carolina Power & Light, 340 S.C.

1438, 531 S.E.2d 535 (Ct. App. 2000).

(2)  Beverly Homes, LLC never owned the Pender lot.

The Penders have owned the lot in question since April 30, 2014 when they
purchased it from Conway National Bank for $83,200.00. »

" ’ In'trmmt Book Pose
201400603512 2355

. 201400003512
Prepated wikoxt bineR of e sxamiaton by; Elsaeioo st 1
Mrore. Johnzon & Sanriit Law Fimy P.A, UAKDA PREVATTE, REGISTER OF DEEDS
PO Box 14737, 1274 Gleris Bay Road 04=30-2014 At 0250152 cu.
Surfsiie Baach, South Carolnp 25687 DEED 1.0
‘ . _ STATE TAX 17.10
STATE OF SOUTH CAROLINA ekl NPAL SR
COUNTY OF GEORGETOWN
LY Bedie S
Vit _ LIMITED WARRANTY DEED

KNOWlALL MEN BY THESE PRESENTS, Conw'ay' National Bank, (hereinafier
called "Grantor'), for and in consideration of the sum of Eighty-Three Thousand Two
Hundred & ¢0V100s ($83,200.00) Dollars 10 it, hand paid at and before the sealing of
these presents, in the State aforesaid, (ihe reccipt of which is horeby gcknowtedged) has
grasted, barganed, sold and releasad and by these Presents does hereby grant, bargain,
seft and ralease urto Carlton E. Ponder and Joan B. Pender (hereinafer called
“Grantee™), for and during their joint fives and upon the geath of either of them, then tothe
survivor of thein, their heirs and assigns forever, in feo simple, together with every
eontingent ramainder and right of reversion, the fofowing described property, locabed in
Geomgetown County, South Caroling, to-wit:

THIS PROPERTY 15 MORE COMMONLY KNOWN AS 39 GASPARILLA ORIVE,
{LOT 4, BELLE VUE), MURRELLS INLET, 5C 29578 AND IS MORE PARTICULARLY
DESCRIBED [N EXHIBIT “A" ATTACHED HERETO AND MADE A PART HERECF BY
REFERENCE. . i
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Limited Warranty Deed (Instrument: 201400003512) filed with Georgetown County

Register of Deeds. The Penders’ purchase occurred approximately three years

before construction began on the lot. Further, Georgetown County tax records also
show that the Penders Ihave paid the property taxes on the property (and later the
property and home) since 2014.

Recoipt# 2014 051286 *** REAL ESTATE NOTICE ***

ms 41 0106 0361200 Ertered 19/0%3%4
: paid 1/12
NeRE ggNgg;R\NchLTON . a* 1,466.75 BK 00000
PEND 2 . ,
31 WARRIOR WAY
SElARPSBUR(: GA . 305770000
District: 410 MORRELS T/GARDEN CT |
| 500
.Value TotValue 121,
Ratio Acres Lots Land Value # Bld. Bld.Va AR
Res. : _
othe ' : TIONS
121,500
Other 6 1.0 R coriald
D 428-10 cal
pasyc I{OT : 'BELLXE vggltSyLTax County Tax WSFD 012.9 Extra Fees Tc1> 2l e
City-LEVI-Loh 1,372.71 94.04 1'466.75
T Aftr l]é:aczm:t 1,372.71 Am?:d.otl '
ax
.75
gan ?:t F;‘Zez}mt o Interest: _ PAID 1466.7
~ Penalty: : |
Comment: o

The references to Beiferly Homes, LLC as the “owner” of the lot as stated in the
various documents raised by Plaintiff were clearly and Succincﬂy explained by
Randy Beverly. He indicated each entry was “an honest, clerical mistake.” See

‘Deposition of Randy Beverly, page 80, lines 8-18; page 87, lines 19-page 89, line 22;

page 92, line 10-page 93, line 6. An objective evaluation of the building permit
request shows, for example, numerous handwriting and numerous pen colors, which
indicate some form document was incorrectly used to input the information for

permitting with Georgetown County.5 In any event, Beverly Homes, LL.C was not

the owner of the lot or property as evidenced by the deed between the Penders and '

Conway National Bank and the receipts showing the Penders paid the property

taxes from 2014 to present.

5 See page 28 of this Ordér for the Permit Application.. :
14

¥280022dO810¢#ASVD - SVA1d NOWWOD - NMO139H039 - NV 2571 8T WBA 1202 - d311d ATIVOINOYH LA



of interest, the court notes that Plaintiff also abandoned this argument with

one of it more recent filings when she stated “Defendant Beverly Homes LLC was

not the owlr'l'er of the subject property” in responseto the current motion. Plaintiff’s .

Memorandum in  Opposition to Defendant Beverly Homes, LLC’s Rule 12(b)(1)
Motion to Dismiss (filed September 4, 2020), page 4 (emphasis added). Plaintiff

repeated that statement on page 10 of the December 9, 2020 supplemental

memorandum.

(3)  Plaintiff has not proven the claim that Beverly Homes “had control” of the
Pender property or constructlon

‘Plalntlff has not produced any evidence that. any owner or employee of

Beverly Homes LLC ever set foot on the Pender lot before or during constructlon

Plaintiff has also not produced any ev1dence that Beverly Homes, LLC d1rected the.

" construction of the Pender home. To the contrary, before Plaintiff sued any Beverly
* entity in this case, Forrest Beverly (the owner of the 'general- oontractor, Beverly
j Construction LLC) was depOSed by Plaintiff. He testified:

. Beverly Construction Group, LLC was respons1ble for hiring all
of the subcontractors for the construction of the new home at 39 -

Gasparilla Circle. Deposition of Forrest Beverly, page 16, lines
21-25. '

= Beverly Construction Group, LLC hired all of the subcontractors
for the construction of the new home at 39 Gasparilla Circle.
Id., page 20, lines 6-8.

. Beverly Construction Group, LLC was responsible for.
coordinating all of the trades and subcontractors involved with
the construction of the new home at 39 Gasparllla Circle. 'Id.,
page 17, lines 1- 4

. Beverly Constructlon Group, LLC was responsible for 1nspect1ng
' all of the work performed by the subcontractors involved with
the construction of the new home at 39 Gasparﬂla Circle. Id.,
page 17, lines 5-8. : ‘

15
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. Beverly Construction Group, LLC “would have been the
contractor onsite handling the vertical construction of the
house.” Id., page 162, lines 17-24.

" Beverly Construction Group, LL.C employed Jonathan Martin as
the construction supervisor for the project. Id., page 17, lines
13-21.

. Jonathan Martin’s responsibilities for the project at 39
Gasparilla Circle included “coordinatling] day-to-day operation
of the job, coordinatling] subcontractors, and quality control.”
Id., page 18, lines 6-10. '

. Beverly Construction Group, LLC still employed Jonathan
Martin as a construction supervisor on the date of Beverly’s
deposition. Id., page 17, line 22-page 18, line 2.

. All invoices from subcontractors should have been addressed to
Beverly Construction Group, LLC. Id., page 34, lines 3-20.

= Beverly Construction Group, LLC paid the invoices submitted

from subcontractors for the construction of the new home at 39
Gasparilla Circle. Id., page 34, lines 3-22.

Further, arfobjective analysis of the documents submitted by Plaintiff do not

prove Beverly Homes, LLC had “control” of the property or the construction.

A.

Plaintiff's claim that Beverly Homés, LLC contracted with the elevator

subcontractor 1s incorrect.

While true that the proposal submitted from Port City Elevators lists

“Elevator for: Beverly Homes, 9007 Highway 544, Myrtle Beach, SC 29588,”
the plain face of the Contract document shows “Beverly Construction Group”
accepted the . contract and Port City sent the “Final Invoice” to Beverly

Construction Group.

16
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$ 19,500.00 (Nineteen’ Tnausand

: ‘-11& wg propose L) furmshanc} erect the elevator ; staﬁ ion ;

di

3334 US Hwy 421, Suite B
Wilmingtcn, NC 28401

Bill To

Beverly Cnnstructmn Gmup LLC :
007 Hwy 534 .

Myrtle Beach, SC 39588

. DATE:
INVOICE#
" FOR:

. Job Informatiorn:

. Pender Residence

39 Gasparila Circle .
MurTells Inlet, SC 28576

bifiingd inthe’ acoompanylng promsa' for 'fhe

March 10, 2017

858
Pender Final

- DESCRIPTION . °

AMOUNT
Final Invaice Tor elevator A 19 500,00
" Added 3 kayed hall calls $75.00 Ea 22500
_ Depost paid

'(5.000.00)

AFurther" ‘Beverly ~Constructidn'Group, LLC paid Port City Elevator for the

elevator work at the Pender res1dence as evidence by the following checks and the

depos1t1on testlmony from Forrest Beverly

17 .
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- - -

20239
"Bovenly Construction Gioug LLC CNB "ﬁm
£ B e !
haid |
ZBigheeh Troirig d And D300 Do i it T2k
ghoch FORT.CITY ELEVATOR, NG, e
. -8334- 8" us M"I'NN /_
w‘lM' ﬁs*hﬂ.uc; 2840[ . e
Datz 12/14/2016 Check: 20289 ‘ ._A'm_d[:_qt $18,000.00
& Bavity Gog’!mcﬂan n Group, e - %"Sm
' SEESHPS "“*a:;w“s;r - ,‘l
ZTen Thouzass Saven HUndree Tivesthfom Ao 607100 Dgrars= = OII:;}T 5"“'-mﬁm::o i
(SRR PORTENY EEVATORING g
. _5&54 usn-:y»m ‘
v);(m fmcr\,c\b 83‘1‘0 .
Date 3/23/2017 ~ Check 21463 Amaunt  $10,725.00

Deposition of Forrest Beverly, page 34, lines 3-22. The other cancelled checks

submitted in the supplemental memorandum (and provided to Plaintiff)
showed Beverly Construction Group paid every subcontractor cited by
Plaintiff. | o

Randy Beverly recently testified that he had no knowledge of the Port
City proposal and that no employee of Beverly Homes, LLC had ever spoken

to an-employee of Port City Elevator. Depos1t10n of Randv Beverly, page 46

lines 9-16; page 86, line 21-page 87, line 3.

Plaintiff’'s claims that various subcontractors submitted invoices to Beverly
Homes, LLC also does not prove Beverly Homes, LL.C had “control”.

Plaintiff has not offered any subcontract signed by Beverly Homes to
support this contention. To the contrary, Beverly Construction Group has

produced the cancelled checks showing it paid every subcontractor for the

- 18
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work to the Pender house. Further, the affidavits of Rebecca Beverly and
Randy Beverly filed in this case detailed the following:

... Beverly Homes, LL.C did not pay for any permit, work, or
material for the Pender residence and did not receive any money
from the construction or sale of the Pender house. Affidavit of
Rebecca Beverly, § 8. Further, Beverly Construction Group,
LLC paid all invoices and bills referenced in Plaintiff's
Memorandum in Opposition to Defendant Beverly Homes, LLC’s
.Motion for Summary Judgment that involved the Pender house
and that were addressed mistakenly by various subcontractors
and vendors to “Beverly Homes.” Id., 11 5, 7. These payments
were made by and drawn on accounts in the name of Beverly
Construction Group, LLC. Id. Beverly Homes, LLC did not
process or have any involvement with the payment of these
invoices and bills. Id., 6. In addition, the invoice from
Carolina Bays Landscaping included in Plaintiffs memorandum
did not involve the Pender house. Id., § 9; Affidavit of Randy

Beverly, 1]1]_ 4-6.

When asked by Plaintiff's attorney why Beverly Homes was listed on a
number of invoices from subcontractors, Forrest Beverly repliedi

“That’s just how some people perceive it. I mean, we don’t

correct them when it comes in, but all the invoices were paid on
- Beverly Construction Group. Beverly Homes is actually not

even a general contractor. It has different ownership.” '

1d., page 159, lines 8-15. Forrest"’Beverly said the subcontractors erred when
they made invoiées that said “Beverly Homes” or “Beverly Homes. LLC”. Id.,
page 160, lines 17-20. The invoice should have stated “Beverly Construction
Group.” Id., page 160, liﬁes 21-22. |

“Obviously, normally our file is not dissected at this kind of °
level, so we're not worried about getting exact—our people know
what they mean and what it needs to be paid from, so they
handle it. That’s just a situation where a subcontractor, I guess;
just assumed it was Beverly Homes for whatever reason.

Beverly Homes—we do market Beverly Homes, you know, and

"they do development-type stuff, but this is a different scenario
than that. They were totally exclusive from each other in this
particular case.” ‘

 119
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Id., page 160, line 23-page 161, line 9. Beverly Homes, LLC does not have

any contractor license and is “a land development company.” Id., page 159,

lines 20-21. Beverly Construction Group, LLC paid the invoices submitted
from subcontractors for the Pender house. Id., page 34, lines 3- 22
As further proof, Randy Beverly testified that he never received the

invoice from Chris Langston and did not pay it. Deposition of Randy Beverly,

page 93, line 25-page 94, line 18 (bu‘lchorrest Beverly received it for Beverly
Construction Group, LLC). Randy Beverly also testified he “[did] not know
who [subcontractor B&A Quality Construction is.” Id., page 98, lines 1-4. He

also had no idea why Strand Engineering invoiced for work at the Pender

house, but Beverly Homes never received or paid the invoice. Id., page 98, .

line 22-page 99, line 16. Further, Randy Beverly testified Beverly Homes has

“never hired Faith Landscaping, Palmetto Concrete, or Gale Contractor

Services for work. Id., page 100, lines 4-17; page 101, line 12-page 103, line 5;
page 103, line 18-page 104, line 19. |

These cancelled checks show Beverly Construction Group paid the-

invoices in question:

T —— pev— . -“ _ -
R 20418
Beverly Construction Qroup, LLG m E?‘@Q
'y v&é’i&’é‘{‘é’:‘é‘m ST en m;e

H

. asry ' ‘MM g

“Tipen Yhousind Blpht Huncred Feay-Five And 0100 Dolars™==>> 122316 s wemseso0 3

e . i

bi-3gd -

g . 24 Quagy Coatition we | b e
tyrie Beacn, SC 29579 ‘ [

Date 12/27/2016 ~ Check 20418 Amount  $15,845.00
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— — _——-—.-- o
—— 20781 |
Bovety Contiruton o, LG L= |
’ G e EEL ST, SO
‘> :
. . orve aNDAnF E
25ix Thowrane 9ix Honered Twesly-Fivo And 03/180 Dollars®: === . Ry § -gB2sLe Fl
e e e e >
RY ’ 2
& THE
oRgen B34 Quaky Corstrusten, LLC é
458 Gaeare Ce
Wprio oach, §C 29572 . t# '
Date 1/23/2017 Check 20751 ' Amount  $6,625.00
M . oo
. 20952
Boverly Cunmdlo':“ Group, LLG WW
é zmn ST T emen g
e I §
“*Thingen Thouzans &M Kendred Fory ang 23 00500 Drtineg® srvermreses ozieany § U1284000 }
oar f
10 THE
23R B8A Quulty Cozstnctian, LLE % i Eﬁ
258 Brxorn Cr
AyTUe Basch, 8C 20976

Date 2/6/2017 Check 20963 Amount $13,840.00

f-cy ¥ —— ———————
VL : 21021 |
ety Conmucton Geoup, L1 EREs= |
‘ N oA AL Xt . =" :;-’; l‘/’!du.‘ O
i
oare autwy 1
>Bight Thousand Soven Hurdrod Nincty-Six Aad 004G Setarg s e d2H0N? g gy J
AY g
30 Ty B
goe BaA GUALITY CONSTRUCTION LLO 8
258 ENCORE CIRCLE z
Mysle B2ocY, SC 26579 : ,

[ ——
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Date 2/14/2017 — Check 21031 Amount  $8.796.00
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e
% maa oumtey Contmueion, LS
259 Enxse Oy -
] Myt Beocn, 80 29559 ‘ |

L e

T 21534
Baverty Construction Group, LLE %;ﬂ
@ P e i _
1204w ] A |
i
oas aucarer &
*‘Eteven Thousand Six Hendted Thisty And 0I/100 Deliargeo=sssesevesee o2y § “=UEL62002 f
Bhe o :
B somoeeceus = .
yrie Beach, 58 23579
) w’ﬂtwmi ) |
Date 3/27/2017 Check 21534 Amount  $11,630.00
pp————— . _— 4
. 21817
(Y - Baverty Constructian Group LLO % l
o e T ‘
are AVOT i
TTwo ‘Thousesd Four Kundred Filly-Qne Ang 20160 Dollarg ~emrer vy 3 TTTRASLAY }
Ble i
arer B2A Gusly Comivucssa, LG a
258 Encare Cr
Myrilo Boan, £C 23579 f
Date 4/3/2017 Check 21617 Amount  $2,451.40
' 21994 j
& T, SR »
;
. }?5‘ oy LT g
T Hundred Eighty And 03/108 O'lors sz § se——tengy ;
PAY 5
&

Date 5/3/2017 Check 21994 Amount $280.00
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T 18587
& Beverty ConztrucGon Group, LLC lsﬁg;!'*'
RS =
% ’ . ) i
e pex ' s }
N - . Y aes0.80
Pay ﬁhv«nnnnunmkmowwdaﬁm i
é?ﬂniﬁ GTRAND ENGINGERING a

HBLAVREL 5T
COHNAY, SC 25538 *

T ET——————
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Date 8/15/2016 Check 18697 Amount  $6,150.00
. . 18998
[ Bovorly Construetian Group, LLC m%
o A
. ]
OAlg AN S !
873800
CEXI=Lavils Hriked Tatadlo A0 COMCT Ootars ;
%:,, FAITH LANDSTAPING, LLE a
o TO32 MUY 134 i
CONWAY, 5C 20577 ‘
m
Date 8/26/2016 Check 18996 Ameunt  $8,725.00
19149
& Baverly Sonstruction Group, LLE W_-;""&"x& l
R o N .
oarp aversey g
’ ' 15.078.29 . i
-m Trounaad Hino Hundicxd Boventiebs And 39 100 Duflrg -sesse-ssrssorpryngpypesseseess !
,.,,,. PALMETTO CONCRSETE LLS 2
©% " 3581 GOODIRKCK RO
AYNCR IS 3541
m )
Date 9/12/2016 Check 19149 - Amount $10,976.25

23



- WMMswwou&m&M—m

182421

W*K B ot WOSE asseminn F.‘
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o
sz

D S b Caentws

Date 9/19/2016 Check 19242 Amount

) . lwoﬁy Qn.wm crqup,

I 2 M . EAmoy

‘GALE camsw:ronvenylcss.
900 CENTY e .o
- Cemway, 6C 29828

. v

$3,128.75

'.’ b
O &

]
8:

Date 12/19/2016  Check 20357 Amount.

$5,727.74

. “ie
" '

LR i 'uzxu

== ¢

- N

‘ YL sranmaz -, oot ',, i
] S et . KX
v S e e " . ]
» ' ] ’: s, i
‘- R R ot N
"!-our"rm-:-dﬂm wmmam.wcmoo Dnuars"" Hoeiewe,  Betiny . B “retg3260¢ oy
: .- W LN
¥ . * v: ’
v . . &:]
: i . l .

Date 471772017 Check 21745 Amount
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= - orsmnan ; : “19—‘;-5—- 'o.

wevogmemeenue RIS -

oNg AMOLNT é.

25,66%00 §

W«mmwmws&mkwmmwm i:
guul 2020 CLITTOM OONTRACTORS o,
m}wmmscm / l

Date 10/31/2016 Check 19760 Amount  $25,863.00

Bovorty Qonawustion Grovp, LLG T@E"“"
e

g YN
FnK

Puertediine Thousond Sevas Mundred Twe Arvd 604103 Dalireess

PAY
i 2070 CUSTCH CONTRACTORS

057 BURCALE RD
l&"!la Bwach, SC m

Date 12/5/2016 Check 20142 Amount  $29,702.00
Aga— .
- 21242
e
¢ empmeee  EEEe
WWAWHWMS«WMM.NNGO@N_ o:;m s —'z?:;:;a

B Cormry v Dot .

£he
Srtn 2020 CUSTSM CONTRASTORS

1087 DURCALE RD Z
Mysde Degch, 5C 29579

Date 3/7/2017 Check 21242 Amount $27,171.79
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Date 2/12/2018 - Check 25917 Amount  $23,613.00
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Plaintiff argued the computer generated receipt from Georgetown County

proved Beverly' Homes paid for the building permit; however, the actual

evidence in this case proved that allegation incorrect.

Beverly Homes’ April 20, 2020 Supplemental Memorandum included
the actual cancelled check from Beverly Construction Group, LLC (see below)
made payable to Georgetown County for the building permit. Any
subsequent receipt from Georgetown County that incorrectly named the
payor of the fees for the Pender house building permit would not create any

dispute of material fact.

w ua-nmwmuc ’ m‘:

¢ Eu':'s";‘;?i?"“ . EE "
R L
ot Trinel o M%’ mﬂ% . %“?’?ﬁ

e T
.: -——-——-“"‘/= %. T .‘-g

od
Date 8/24/2016 Check 18846 Amount  $11,258.50

Further, an objective review of the actual permit application showed V

numerous colored pens and handwriting that unquestionably demonstrate
that Beverly Construction Group, LLC used a form document and then made

»

a clerical mistake when it listed Beverly Homes as the “owner.” As shown,
the deed and tax payments show the Penders owned the lot for approximately
three years before construction began. And, the chain of title for the property
in question never lists Beverly Homes as the owner of this lot at any point in
time. Thus, Beverly Homes, LLC never “owned” the property. Attached is the

‘permit application:
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D.

.
St .

GEORGETOWN COUNTY:
PLANNING'& DEVELOPMENT DEPARTMENT
'BUILDING DIVISION

DA'I h RI'ACEIVED

,ZGNINO'QISTM@',.,. :

OWNER'S NAME_.

QWNER'S. ADDRESS,

%07 Mw _5z/</

APPLICANTS NAME D%

CONTRAGTOR _ /— r/c_s+ ’Z’w_var}

cowmcroasmoms 900’/ /—/w-.,/ _57-/5/

HEATING TYPE; HEAT PUMP (>3 - HOTWATER( ). CENTRAL AIR CONDITIONING ()
FYPB OF FUELIOIL ¢ ¥ OAS( ¥ emcrmcoé WOOD( ) COAL{ )y #OF FIRE PLACES
WATER SUPPLY! puauc()é wnu,( )

SEWER: DISPOSAL PUBL!CQ() SEPT

ARCHITECT/ENGINEER, e
ARCHIENG. ADDRESS.-':" UTELEPHONE gggfqgg-/oo‘;)g
EMAIL ADDRESS FORCONTACTPERSO\J . 'JC:DO.:%M @bcw.r luhomc.sse_ A
PROPOSEDUSE _ ! ‘
DESCRIBE WORKTO BE DONE
VALUE GF CONSTRUCTION. £ 7 S
HEATED SQ;: rr .;?42 Yo UNHF.ATEDSQ PR/ TOTALSQ F_ 5" '7‘70
'*T.;Yﬁ_’,5-Q:,F“!MPROVﬁMENTaa%}%‘I%%NS'EBUCHQN06 P ':E%Efﬁéw)( )R.EPAIR%_!“:E{I&QC;E( ) /DEMOLISH() -
CONSTRUGTION TYPE: FRAME() ~ METAL() -~ WooDed,  OTHER
| BLEG EXTERIOR: DRICK()  BLOGK()  STONE()  OTHER = . ~
FORKESIDENTIAL:  TOTAL #.OF RCOMSS,-.»AZ woFBATHS: & ¥OF BEDROOMS __ 3.

¥Z80022dD81L0Z#ISYD - SYI1d NOWWOD - NMOLIDHOI - WV 25

FOR OFF!CE USS ONLY
'FRQNT SETBACK,. -

REAR SETBACK .
(9 [4//5 . | overxiLsTRUCTORE FEGHT.
AT FINISHED, FLOOR ELEVATION;

An objective review of the “Builder Warrantee” provided to the Penders that

listed Beverly Homes, LLC as “the builder” Ashows that the inclusion of

Beverly Homes, LL.C was a clerical error.
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First, Plaintiff admits that the Penders contracted with Beverly
Construction Group for the construction of the home, and the applicable
construction contract listed Beverly Construction Group as the builder.

Randy Beverly testified that he did not know why Beverly Homes was listed.

Deposition of Randy Beverly, page 117, lines 2-5. Randy Beverly never |

signed this document.

The initial payments from the Penders made payable to Beverly Homes, LL.C

was not deposited by Beverly Homes’ account.

Randy Beverly said Joan Pender made an “honest mistake” with how

she made the checks payable. Deposition of Randy Beverly, page 74, lines 20-

25. Randy Beverly said he never received the checks and neither were
deposited into Beverly Homes’ bank account. Id., page 75, lines 1-11.
Rebecca Beverly testified that the Penders mistook the correct entity to make
the payment and “many peopie confuse the names” of the companies.

Deposition of Rebecca Beverly, page 35, lines 6-11. She also confirmed that

the checks were not deposited into any Beverly Homes, LLC account. Id.,

page 35, lines 16-19; page 37, lines 13-31.

Beverly Homes, LLC had no employees who worked on construction of the

Pender house.

Jonathan Martin (project superintendent) testified that he was

employed by Beverly Construction Group. . Deposition,of Jonathan Martin,

page 8, lines 1-8 (Exhibit 3). His job was to “manage the construction of the
residential homes that Beverly Constfuction builds.” ‘lg;,‘page 9, lines 19-22.
Martin testified he managed the construction by Beverly Construction Group,
LLC of the Pender house. Id., page 10, lines 17-20; page 25, line 20-page 26,
line 2. Further, payroll records provided by Beverly Construction Group,
LLC to Plaintiff showed that Beverly Construction Group, LLC paid Martin

at all times during the construction of the Pender residence. In addition,

29

¥Z280022d0810Z#3SVD - SV 1d NOWWOD - NMOLIOHOIO - WV 25711 £ 18R 1202 - AT 114 ATIVOINOH.LOT 13



Carlton Pender stated Forrest Beverly and Jonathan Martin were their
points of contact for Beverly Construction Group, LLC for the construction.

Id, ¥ 3.

Miscellaneous documents involving the electrical service also do not show

that Beverly Homes, LL1.C had “cdntrol.”

Randy Beverly testified that the few documents submitted for the
request for initial electrical service with Beverly Homes was:

“[jlust an honest, clerical mistake in our office. I mean because
like we said I mean you look back I mean you can say with LLR
Beverly Homes has never had a — a contractor’s license. Never
had any license really, but just — I don’t recognize the writing,
but somebody just made an honest mistake by putting
homebuilders as Beverly Homes.”

Deposition of Randy Beverly, page 80, lines 8-18. Randy Beverly confirmed
that BeVerly Homes did not pay the October 3, 2016 or November 30, 2016

invoices from Santee Cooper for electrical sefvice. Id., page 83, lines 12-14;
page 84, line 1-15.
Documents show Beverly Construction Group, LLC paid the invoices

from Santee Cooper.
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Date’5/11/2017  Cherk 22126 Amount  $926.71
CONCLUSION

Clearly, Beverly Homes never owned the lot or the home. And, Plaintiff has
not produced atiy dispute of material fact to support her contention that Beverly
Homes exerted any control or was legally in position to take any actions regarding
the safety of the site or the elevator on or around the date of Plaintiff’'s unfortunate
accident. Plaintiff's arguments do not show that Beverly Homes, LLC ever set foot
on the property or had any control over the site or the subcontractors. Documents
. submitted by Be\\7erly Construction Group, LLC support the contention by Beverly
Construction Group, LLC and Beverly Homes, LLC that Beverly Homes, LLC did
not have any involvement with the construction of the Pender house. Thus,
Plaintiff does not establish any legal duty owed by Beverly Homes, LLC or any
breach of any duty of care. Clark v. Greenville County, 313 S.C. 205, 437 S.E.2d 117

(1993). Plaintiff's pivot away from the “general contractor”. argument to the
“ownership and control” issue also fails as a matter of law. Accordingly, this Court
dismisses Beverly Homes, LLC from this litigation after review of this separate and
distinct basis now argued by Plaintiff.

~ IT IS SO ORDERED.

December __. ,' 2020
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, South Carolina . :
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Georgetown Common Pleas

Case Caption: Evarista Juan Lorenzo VS Port City Elevator Inc , defendant, et al
Case Number: 2018CP2200824

Type: Order/Dismissal

So Ordered

s/ The Honorable Michael G. Nettles #2140

Electronically signed on 2021-01-13 11:50:30  page 34 of 34
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