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U.S. 808 (1991), in violation of the Due Process Clause of the Fourteenth
Amendment to the United States Constitution and the Cruel and Unusual Punishment
Clause of the Eighth Amendment to the United States Constitution.

27.  Counsel failed to object to inflammatory, irrelevant and improper
statements made by the prosecution in closing argument. Such statements included,
but are not limited to, arguments designed to arouse the passion and prejudice of
jurors, assertions substituting personal opinions as law, statements diminishing the
jury’s sense of responsibility for their verdict, statements misrepresenting the proper
scope of mitigating evidence, arguments that were not reasonable inferences from the
record, and misrepresentations of the nature of alternative punishments.

28.  The State suppressed cvidence that was both favorable to Applicant and
material to Applicant’s guilt or punishment. See Banks v. Dretke, 540 U.S. 668
(2004); Brady v. Maryland, 373 U.S. 83, 87 (1963); Simpson v. Moore, 627 S.E.2d
701 (S.C. 2006).

29. Counsel were deficient to the prejudice of the Applicant by failing to present
evidence of Applicant’s genetic conditions and to argue that Applicant was not
eligible for death under a logical extension of Daryl Renard Atkinsy Commonwealth
of Virginia, 536 US 304 (2002), Donald Roper v Christopher Simmons, 543 USW
551 (2005), State of South Carolina v James William Wilson, 306 SC 498 (1992) and
their progeny, and the Constitutions of the United States of America Eighth
Amendment and Article I, Section 15 of the Constitution of the State of South
Carolina.

10(d): Applicant’s conviction and death sentence werc obtained in violation
of the Fifth, Sixth, Eighth Amendments and the Due Process Clause of the
Fourteenth Amendment to the United States Constitution and South Carolina
law.

11(d): Supporting facts: Errors at trial violated the Eighth Amendment and the
Due Process Clause of the Fourteenth Amendment to the United States Constitution
and South Carolina law. Those errors include, but are not necessarily limited to, the
following:

1. Using the word “recommendation” and its variants, as the title to the
sentencing forms, and specifically charging the jury. orally and in writing, that their
only function in sentencing was to make a “recommendation” to the court as to the
sentence the court should impose, and thereafter repeating approximately 60 times in
the course of a few minutes that the jury’s role in sentencing was to make a
“recommendation” without clarifying that the court was required to impose the
sentence the jury returned, impermissibly led the jury to believe that the responsibility
for determining the appropriateness of the defendant’s death rests elsewhere.

11
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2. Using the word “recommendation™ and its variants, as the title to the
sentencing forms, and specifically charging the jury, orally and in writing, that their
only function in sentencing was to make a “recommendation” to the court as to the
sentence the court should impose, and thereafier repeating approximately 60 times in
the course of a few minutes that the jury’s role in sentencing was to make a
“recommendation” without clarifying that the court was required to impose the
sentence the jury returned. so impugned the jury’s understanding of its function as the
ultimate sentence that confidence in the jury’s deliberation upon the mitigation case is
undermined.

3. Applicant's death sentence was obtained in part as a result of the State's
inflammatory, irrelevant, arbitrary and improper statements in closing argument. See,
e.g., Darden v. Wainwright, 477 U.S, 168 (1986); Donnelly v. DeChristoforo, 416
U.S. 637 (1974); State v. Copeland, 468 S.E.2d 620 (S.C. 1996). Thompson v. Aiken,
315 S.E.2d 110 (S.C. 1984); see also Weaver v. Bowersox, 438 F.3d 832 (8th Cir.
2006), cert. dismissed, 127 S. Ct. 2022 (2007). Such statements included, but are not
limited to, arguments designed to arouse the passion.and prejudice of jurors,
assertions substituting his personal opinions as law, statements diminishing the jury’s
sense of responsibility for their verdict, misrepresenting the proper scope of
mitigating evidence, arguments that were not reasonable inferences from the record,
and misrepresentations of the nature of alternative punishments.

4, Victim impact testimony elicited during the sentencing proceeding
exceeded the scope permitted by Payne v. Tennessee. 501 U.S. 808 (1991), in
violation of the Due Process Clause of the Fourteenth Amendment to the United
States Constitution and the Cruel and Unusual Punishment Clause of the Eighth
Amendment to the United States Constitution.

5. The cumulative prejudicial impact of all errors during the guilt-innocence
and sentencing trials resulted in a fundamentally unfair sentencing proceeding, in
violation of the Due Process Clause of the Fourteenth Amendment. See Taylor v.
Kentucky, 436 U.S. 478, 487 n.15 (1978) (concluding that “the cumulative effect” of
“damaging circumstances” of case “violated the due process guarantee of
fundamental fairness™). '

10(e): The trial court’s erroneous qualification of jurors resulted in a jury
uncommonly willing to impose death and deprived Mr. Torres of his right to
trial by an impartial jury under the Sixth and Fourteenth Amendments to the
United States Constitution and South Carolina law.

11(e):  Supporting facts: The Sixth Amendment guarantees a capital defendant the
right to a fair trial before a panel of impartial and indifferent jurors. See Morgan v.
lllinois, 504 U.S. 719, 728 (1992); Ross v. Oklahoma,. 487 U.S. 81, 85 (1988);
Duncan v. Louisiana, 391 U.S. 145, 147-58 (1968); Turner v. Louisiana, 379 U.S.
466, 471-73 (1965); Irwin v. Dowd, 366 U.S. 717, 722-23 (1961). A “juror who will
automatically vote for the death penalty in every case will fail in good faith to

12
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consider the evidence of aggravating and mitigating circumstances as the instructions
require him to do.” Morgan, 504 U.S. at 729. Further, “[a]ny juror to whom
mitigating factors are . . . irrelevant should be disqualified for cause, for [they have]
formed an opinion concerning the merits of the case without basis in the evidence
developed at trial.” Morgan, 504 U.S. at 738-39. Therefore any juror whose
predispositions about the propriety of the death penalty — either generally or related to
the specific case — are such that the juror’s ability to follow the trial court's
instruction that he or she consider the defendant’s mitigating evidence is substantially
impaired, is not qualified. Several jurors expressed such impairments during voir dire
in this case. See 9(a) and 10(a), supra.

10(f):  Applicant’s death sentence was obtained in violation of the First, Fifth,
Eighth, and Fourteenth Amendments to the United States Constitution and
South Carolina law by unsubstantiated and irrelevant testimony that other
mentally ill persons had not committed the crimes Mr. Torres had committed.
And by advancing in evidence and argument the post-conviction video
improperly suggesting future dangerousness.

11(f):  Supporting facts: Evidence of a defendant’s future dangerousness must be
properly noticed and not result in speculation.

10(g) Applicant was denied the effective assistance of counsel during the
sentencing phase of his trial in violation of South Carolina law and the Sixth and
Fourteenth Amendments to the United States Constitution.

11(g) During the trial and sentencing phases, Applicant’s counsel failed to
adequately preserve various issues for appellate review. as more particularly set forth
in the First Amended Application.

10(h): Applicant was denied the right to effective assistance of appellate
counsel during the sentencing phase of his capital trial, in violation of the Sixth,
Eighth and Fourteenth Amendments to the United States Constitution and
Article 1, §§ 3 and 14 of the South Carolina Constitution.

11¢h): Supporting facts: Despitc having a number of meritorious grounds for
eligible to be raised on appeal. appellate counsel failed to raise grounds which could
have entitled the Applicant to relief from his conviction and/or sentence of death.
These issues include, but are not necessarily limited to, the following:

(A) The trial court erroneously informed the jury that the first trial was “to
determine the guilt of the [Applicant]” when that marginalized the Applicant’s
right to the presumption of innocence.

(B) The trial court erroneously informed the jury that the State would go first
“followed by whatever evidence or defense the defense wishes to present at the
time” when a caution to the jury was required at this exact point that there was no
burden upon the Applicant to produce any evidence at any time and no inference

13
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of guilt could be drawn from that fact. Without such a timely caution the
Applicant’s right to the presumption of innocence was demeaned and diminished.
(C) The trial court erroneously allowed the State’s opening remark that the semen
Dr. Wren found on Ann Emery’s body “matched the [Applicant] one hundred and
ten quadrillion to one” and that *“it matched the Defendant.” which is not
consistent with standard DNA protocols or the testimony as it was later presented.
(D) The trial court erroneously charged the jury that the pathologist had been
qualified as an expert and for that reason could give opinions without a
contemporaneous statement that the expert is no different from any other witness
and the jury could believe part of the expert’s testimony, all or none.

(E) The trial court erroncously published the indictment without first conforming
the indictment to the evidence of record when such indictment included entirely
irrelevant listings of provocative weapons and modes of death.

(F) The trial court erroneously charged the jury that it could only find the
Applicant not guilty if it found “a real possibility that the [Applicant] is not
guilty.”

(G) The trial court erroneously charged the jury concerning circumstantial
evidence which was in violation of State v. Gippon, 327 S.C. 79 (1997) and State
v. Cherry, 361 S.C. 588 (2004).

(H) The trial court erroneously charged the jury on criminal sexual conduct in that
no instruction concerning lack of consent was provided.

(I) The trial court erroneously told potential jurors during voir dire that they could
be required to give a “recommendation” to the court regarding whether or not to
sentence Mr. Torres to death.

(J) The trial court erroneously allowed the State to argue to the jury that the
application had failed to satisfy all terms and conditions of his probationary
sentences for minor offenses since probation was not relevant to the sentencing in
this case and violated the statutory constraint against irrelevant sentencing
information.

(K) The trial court erroneously admitted the post-conviction custodial video
offered by the State as evidence of future dangerousness in violation of S.C. Code
Ann. § 16-3-20(B).

(L) The trial court erroneously charged the jury at the beginning of the sentencing
proceeding that they would “be asked to make a recommendation to the court
whether it should sentence the [Applicant], Andres Antonio Torres, to death or
life imprisonment. Should you recommend a sentence of life imprisonment or
should you recommend a sentence of death, that’s the only issue that’s involved
in, in (sic) this phase of the trial.” This charge erroneously conveyed to the jury
that its sentence was advisory, in violation of S.C. Code Ann. § 16-3-20(C) that
requires the judge to impose whatever sentence is returned by the jury.

(M) The trial court erroneously charged the jury at the beginning of the
sentencing proceeding that they would “be asked to make a recommendation to
the court whether it should sentence the [Applicant], Andres Antonio Torres. to
death or life imprisonment. Should you recommend a sentence of life
imprisonment or should you recommend a sentence of death, that’s the only issue
that’s involved in, in (sic) this phase of the trial” without informing the jury that

14
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the sentencing statute required that the court impose whatever sentence the jury
returned.

(N) The trial court erroneously charged the jury at the beginning of the sentencing
proceeding that they would “be asked to make a recommendation to the court
whether it should sentence the [Applicant], Andres Antonio Torres, to death or
life imprisonment. Should you recommend a sentence of life imprisonment or
should you recommend a sentence of death, that’s the only issue that’s involved
in, in (sic) this phase of the trial” without informing the jury that a sentence of life
meant a sentence of life without the possibility of parole.

(O) The trial court erroneously and consistently referenced the jury’s role being to
make a “recommendation,” with only a minimal gratuitous suggestion to the jury
that the sentence it returned is the sentence the statute required the court to impose
upon the Applicant and that a life sentence meant life without the possibility of
parole.

(P) The sentencing statute in question, S.C. Code Ann. § 16-3-20(C). is
unconstitutional under both the United States and South Carolina constitutions.
(Q) The trial court erroneously ruled that Mr. Torres could not introduce evidence
that another person or person(s) was involved in the planning and/or commission
of the crime, even though he was entitled to introduce such evidence in the
mitigation phase and such evidence could have resulted in a determination that
Mr. Torres was not death-eligible under the U.S. Constitution.

10(i)  Applicant was denied the effective assistance of counsel during the
sentencing phase of his trial in violation of South Carolina law and the Sixth and
Fourtcenth Amendments to the United States Constitution in that counsel failed
to adequately present evidence of Applicant’s mental state.

11(i)  During the trial and sentencing phase, Applicant’s counsel failed to provide
effective assistance of counsel in numerous ways as more particularly stated herein.
Counsel’s omissions were both unrcasonable and prejudicial in sentencing. Wiggins
v. Smith, 539 U.S. 510 (2003); Strickland v. Washington, 466 U.S. 668 (1984).

10(j))  Applicant’s death sentence violates the Eighth Amendment’s prohibition of
cruel and unusual punishment [and the Fourteenth Amendment’s guarantee of equal
protection] because Applicant has one or more genetic conditions .that cause
Applicant to periodically have intense outbursts during which he is unable to control
his behavior, and Applicant has consistently suffered from these conditions from the
time of his birth.

11G)  Applicant suffers from numerous, previously undiagnosed genetic
conditions, including Prader-Willi Syndrome and 22-Q-11 Deletion Syndrome, which
cause Applicant to periodically have intense outbursts during which he is unable to
control his behavior. These outbursts occurred consistently throughout Applicant’s
life, and he was institutionalized for them beginning at 18 months-old. The genetic
cause(s) of Applicant’s condition coupled with the fact the fact that it that it
manifested itself at an extremely young age and continued throughout the course of
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his life indicates that defendant’s conduct is the product of a disorder he was born
with, not merely choices that he made. In this way Applicant is less culpable than the
average person convicted of murder. As the Supreme Court explained in Atkins v.
Virginia, “[i]f the culpability of the average murderer is insufficient to justify the
most extreme sanction available to the State, the lesser culpability of the mentally
retarded offender surely does not merit that form of retribution.” Like the mentally
retarded, Mr. Torres has a substantially diminished ability to engage in the type of
reasoning and self-regulation that form the psychological underpinnings of
culpability. Consequently the retribution and deterrence rationales that support the
death penalty are undermined. and the application of “the most extreme sanction
available to the State” is cruel and unusual within the meaning of the Eighth
Amendment.

12, Prior to this application have you filed with respect to this conviction:

a. Any petition in a State Court under South Carolina Law? None other than
mandatory appeal to the Supreme Court of South Carolina.

b. Any petition in State or Federal Courts for habeas corpus or post-
conviction relief? No

c. Any petition in the United States Supreme Court for certiorari other than
petitions, if any, already specified in question 8?2 No.

d. Any other petitions. motions, or applications in this or any other Court?
No.

13. If you answered “yes” to any part of question 12, list with respect to each
petition, motion or application:

a. The specific nature thereof: none

b. The name and location of the Court in which each was filed: none.
c. The disposition tl;ereoﬁ none

d. The date of such disposition: none

e. [f known, citations of any written opinions or orders entered pursuant to
each such disposition: none.

14. Has any ground set forth in question 10 been previously presented to this or
any other Court, State or Federal, in any petition, motion or application which you
have filed? None.

15. If you answered “yes" to question 14 identify:

16
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a. Which grounds have been presented? None
b. The proceedings in which each ground was raised: None

16. If any ground set forth in question 10 has not previously been presented to any
Court, State or Federal, set forth the ground and state conciscly the reasons why such
ground has not previously been presented: This is the initial Post Conviction Relief
Application.

17. Where you represented by an attorney at any time during the course of:
a. Your arraignment and plea? Yes

b. Your trial, if any? Yes
¢. Your sentencing? Yes

d. Your appeal, if any, from the judgment of conviction or the imposition of
sentence? Yes

e. Preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? Yes

18. If you answered *'yes™ to one or more parts of question 17, list:
a. The name and address of each attorncy who represented you:

i. Clay T. Allen, Esq. 7" Circuit Public Defender 366 North Church
Street, Spartanburg, South Carolina 29303; Kathleen Hodges, Esq.
7" Circuit Public Defender’s Office 366 North Church Street,
Spartanburg, South Carolina 29303; John G. Reckenbeil, Esq. Post
Office Box 1633, Spartanburg, South Carolina 29304; Joseph L.
Savitz, III, Esq. Chief Appellate Defender, Commission on
Indigent Defense, Division of Appellate Defense, Post Office Box
11589, Columbia, South Carolina 29211-1589

b. The proceedings at which each attorney represented you:
i. Messrs. Allen, Reckenbeil and Ms. Hodges represented the
Applicant at trial and Mr. Savitz represented the Applicant on
direct appeal.

19. State clearly the relief you seek in filing this application:

A new jury trial de novo.

17
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20. Are you under. any sentence from any other court that you have not
challenged? ’

No.

18
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Motion -- page 3.

No sworn testimony; no exhibits entered into evidence.
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THE COURT: You are Andres Antonio Torres.

THE APPLICANT: Yes, Your Honor.

THE COURT: Mr. Torres, do you know why you are here
today?

THE APPLICANT: Appoint P.C.R. Tawyers.

THE COURT: Yeah. You indicated in filing an
application for post conviction relief.

THE APPLICANT: Yes, sir.

THE COURT: Do you wish to have a lawyer assist you 1in
that application?

THE APPLICANT: Yes, sir.

THE COURT: Have you talked to one?

THE APPLICANT: I have talked to these.

THE COURT: Mr. Ehlies.

THE APPLICANT: Yes, sir.

THE COURT: Do you want him to represent you in the
application?

THE APPLICANT: I don't know. We really ain't talked
about anything, about strategies or stuff.

THE COURT: No. I said do you want him to assist you
in the filing of that application. It hasn't been filed
yet.

THE APPLICANT: Yes, sir.

THE COURT: Do you want him to assist you in filing of

the application?
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THE APPLICANT: Yes, sir.

THE COURT: Mr. Ehlies, are you willing to accept that
appointment?

MR. EHLIES: Judge, I am -- I talked about that a Tot,
and thanks to you I was able to dig out a copy of the order
appointing you to handle this case, which was very unusual.

And, you know, even though it does have a specific
timeline and reservation of jurisdiction on the Supreme
Court on lifting that or expanding that timeline of one
year -- and I have revisited all of these issues in light
of that and can tell you that I qualified to handle it.

But with what I have on my docket -- this case has got
ten file boxes. It took us four months to get Frederick
Evans' ten file boxes copied. without the file we can't
possibly know the issues, or/and we don't know the
resources with the funding crisis right now to put on a
bunch of staff.

I cannot possibly prove also that I can keep that
timeline. I have two cases in 2011. One may go off if an
appeal is filed. The other 1is definite for the
merits-hearing trial -- two capital cases. I have other
cases as well. But if you're looking to adhere to that one
year for certain, then I cannot tell you not knowing more
about the case that I can do that.

THE COURT: Well, I mean I don't have any choice but
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to adhere to a court order that's assigned to me the case.

of course the Supreme Court has indicated that an
extension could be granted, but they would have to be the
ones granting the extension. So I don't have any
discretion in that matter.

It is not I would be held to a timeline other than the
fact that I am obligated to do that by the order of the
Supreme Court, but that doesn't mean that an extension
could not be granted if it was warranted but I --

MR. EHLIES: Your Honor, I think in Tight of that, and
I don't know that you can do any more, but I had better
pass on this case with that timeline.

THE COURT: Okay.

MR. EHLIES: And this is brand new. I have not seen
that before. I pulled other orders appointing me in cases
as recent as last year and that was not in there. And I
think the attorney general suggested that it is maybe 1in
four total cases.

MR. ZELENKA: At least three, I think. There may be
four.

MR. EHLIES: So this 1is something very new to us. We
are accustomed to dealing with a trial judge who can manage
the case and not having to deal the Supreme Court.

As I said, it is a funding issue, a resource issue.

And I don't know this man's case -- I know he has got a lot
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of psychiatric history from 19 months of age, and so that
would complicate the case tremendously. So I had better --
better not do that.

THE COURT: Wwell, is that based upon your assessment
that you are not going to have the time to be able to
devote to Mr. Torres' case if you had a one-year
Timitation?

MR. EHLIES: If that, there is no enlargement of the
one year, I am almost certain I could not have this case
ready.

THE COURT: Okay.

MR. EHLIES: If you presumed it will not enlarge it, I
couldn't do it.

THE COURT: I am not going to presume anything about
that, but I just know. You know, what I will go on, that's
what the order says.

MR. EHLIES: Yes, sir. It is very unusual. You know,
I appreciate you calling my attention to it a couple of
days ago, and sure enough it is in there. And I don't know
what to tell you.

THE COURT: Okay.

MR. EHLIES: All right, sir. I have Diana Holt with
me I asked to be here as counsel also. So I don't know if
you want to ask her any questions.

THE COURT: Well, Ms. Holt, are you in any better
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position than Mr. Ehlies?

MS. HOLT: Obviously not, Your Honor. I could try my
hardest, but I got an old pretrial pending that's coming up
in Spartanburg County. That would take priority. After
that I can have time to work, but I cannot promise the
Court a year either.

THE COURT: Okay. All right. Mr. Zelenka, do you
want to be heard on anything?

MR. ZELENKA: No, sir, Your Honor. I think the
defendant indicated a desire for counsel and a desire to
proceed on post conviction relief. I can't speak to the
order any more than you can, Your Honor.

THE COURT: Sure. Mr. Torres, I will issue an order
appointing you counsel to represent you in the case and
that counsel will be in touch with you. Okay.

THE APPLICANT: Can I say something, Your Honor?

THE COURT: Yes.

THE APPLICANT: 1I've talked to some of the guys on the
row about some other lawyers, and if I give you a name or
whatever would you be able?

THE COURT: Do you have somebody that you want to
assist you?

THE APPLICANT: Yes, sir.

THE COURT: A1l right. Wwho do you have in mind?

THE APPLICANT: The guy's name is Stuart Axelrod. He




- 3018

O 0 N O 1 A W N R

NN N NN R R R R R R R
Vi A W N B O ©W 0 N O 1 & W N K O

is out of Myrtle Beach.

THE COURT: Have you talked to him?

THE APPLICANT: I submitted papers, not talked to him.
But I just heard good things about him and other guys. I
thought maybe get him if we couldn't get anybody else.

THE COURT: We will see. I will Took into that for
you.

THE APPLICANT: Al1l right, Your Honor.

THE COURT: A1l right. Anything else? o0Okay. Thank
you.

END OF REQUESTED TRANSCRIPT OF RECORD
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proceedings had and evidence introduced in the trial of the
captioned cause, relative to appeal, in the Common Pleas for
Spartanburg County, South Carolina, on the 10th day of March
2011.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

August 6, 2020
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Circuit Court Reporter
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(Proceedings April 14, 2014)

THE COURT: All right. Ladies and gentlemen, I
apologize for the delay. Are we ready to begin, or do we
have some matters we need to address first?

MR. EHLIES: Good morning, Judge.

THE COURT: Good morning.

MR. EHLIES: I hope you're feeling well.

THE COURT: I'm doing good. I hope you are too.

MR. EHLIES: 1I'm working on it.

we had a motion that we had filed concerning the first
basic issue in this case. And the issues as we have
presented them in the merits-hearing brief are generally
three. Everything in the application, the final amended
application, derives and relates to one of those three
overt categories.

The first one is the jury charge itself which we
characterize as a records-based exception. And so we had
filed a motion and memoranda with supporting exhibits on
that as a matter of Taw.

our question 1is whether you want to hear that argument
or if you want to do something else. And to give you a
Tittle bit of insight into what our planning was, we
thought that a conference with you in these matters would
be helpful. And so we do have a witness present to proceed

before lunch. But we really hadn't anticipated jumping

12
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into witnesses until after the Tunch.

THE COURT: Okay. well, what do you want to do now?

MR. EHLIES: 1If you would hear this legal argument --

THE COURT: Oh, sure, absolutely.

MR. EHLIES: -- on the summary judgment matter.

THE COURT: Okay.

MR. EHLIES: Basically, Judge, what is happening 1is
that -- and I attached it as certain exhibits. And do you
have it? I'm sorry. Do you have 1it?

THE COURT: 1It's on the computer I'm certain, but I
don't -- my computer's shut down and starting back up.

MR. EHLIES: I can give you a hard copy, Judge.

THE COURT: Yes. Thank you.

MR. EHLIES: Yes, sir.

To give you a little bit of the factual flavor of this

thing, when the trial reached the stage that they were

going into the sentencing phase Judge Couch gave a jury

charge, and it appears as Exhibit D -- the transcript

itself. And it's at page 2214 in the transcript. And he

gives the charge to the jury.

THE COURT: Excuse me. Page what?
MR. EHLIES: It would be under your Tab D, and the

page number where it starts is 2214. At the bottom of the

page you'll see 200. That's going to be a confusion

throughout this matter. But when they prepared the

13
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transcript for filing, and the page numbers got different
as to which volume they were in. So I'm referencing the
trial transcript as it was filed on direct appeal with the
South carolina Supreme Court.

At 2214 he starts to talk to the jury and their
responsibilities towards what remained to be done. And it
starts off. He says that -- "And I'm reading now South
Carolina Code Section 16-30 -- 16-3-20 provides 1in part
that a person who is convicted of murder must be punished
by death or by imprisonment for 1life."

That section is further amended and also provides 1in
part that, "Upon conviction of the defendant of murder the
Court shall conduct a separate sentencing proceeding to
determine whether the defendant should be sentenced to
death or 1ife. So for purposes in conducting the
proceeding in which we are now engaged, is to determine
whether the defendant, Andres Antonio Torres, should be

sentenced by the Court,” a very provocative suggestion as
far as the jury is concerned. Not sentenced by the jury,
not to actually impose and struggle with which sentence 1is
most appropriate given the circumstances of the case and
any characteristics of the defendant and the loss of the
Tife of the victim, but that the Court would sentence him
to death or life.

"wWith respect to your particular role in this
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proceeding you will be asked to recommend to the Court
whether it should sentence the defendant, Andres Antonio
Torres, to death or Tife. Should you recommend a sentence
of 1life imprisonment or should you recommend a sentence of
death, that's the only issue that's involved in this phase
of the trial. You'll be hearing testimony of aggravating
circumstances surrounding the murders; testimony in
mitigation or extenuation. When that testimony has been
completed each side will present arguments for or against
death penalty. And I will give you a certain instructions
of the law, and then you'll retire and decide whether to
return a sentence of death or imprisonment.™

That is the entirety of the charge that he gave them,
and nowhere in that charge did he suggest to them that they
were, 1in fact, going to be the sentencing authority in the
courtroom.

Now, when we look at this charge we know from certain
case law in South Carolina that that is reversible error to
give a charge on capital sentencing and not to let the jury
know that they were, in fact, sentencing and that the
responsibility did not rest elsewhere.

And when we take a look at this charge, the first rule
would be in Mr. Bell's case where we have a jury charge --

if we can get it on the screen here. 1In assessing a jury

charge the Court then -- this 1is Southern Bell, 305 ScC 11.
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It's a 1991 case. And the significance of this case I
think you'll see here in a second.
(Pause.)

MR. EHLIES: 1In assessing -- the rule is what is

the -- what is the reasonable understanding, what the
jury -- how they would interpret the charge that is given
to them.

And in this case there can't be any doubt but that the
jury's going to interpret that charge as understanding that
their role was to recommend death.

The second thing that's really important is in the

Peterman case, South Carolina vs. Peterman. And in that

case the Court said you cannot lay a jury charge that is
correct over the top of a jury charge that's inaccurate and
avoid reversal, because you've only complicated the
ambiguity and the prejudice.

Now, I point that out because in the very end of the
jury charge -- and I've given that to you. In the very end
of the jury charge after they had heard two days of
mitigation evidence the judge did offer in passing twice a
remark that the Court would follow the recommendation.

That was way little, way late. And that is in a
supplemental charge to the primary defective charge that
was given in the very beginning when he described their

role. And in Peterman we see that that unique problem of
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trying to correct an error -- and I don't think he was
trying to correct an error. I just think that the overall
jury charge that he read at the end of the case
bootstrapped in a remark that he would follow their
recommendation.

That is not sufficient even in of itself because we

know in Davis, State vs. Davis, that the duty -- in

Plemmons the duty, which is cited in the memoranda that the

Court has, is to clearly convey -- is the word they use --
to the jury that they are the sentencing authority.

And in Plemmons he did it -- the trial judge -- in the
qualifying voir dire up front. And he was very elaborate
about it. 1It's quoted in Plemmons that you will be
sentencing this man, you will have the sentencing
authority, it will be in your hands to do that. So he
clearly conveyed. And that's what the South Carolina
Supreme Court was saying, is what you want to hear.

State vs. Davis was very specific where the charge

itself did not reference that the judge would follow the
recommendation. And the Supreme Court reached out and
pointed out to the bench and bar that that's reversible
error, that the trial judge never said and conveyed that
they were, in fact, the sentencing authority in the
courtroom and not the Court, that the Court would be

imposing the sentence that they returned.
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Now, the exhibits to the memoranda also include the
jury form that the judge used. And you'll see under Tab A,
Exhibit 1, that the actual jury sentencing, the form,
verdict form, is captioned in terms of a recommendation of
sentence.

And so they hear the initial charge; they hear the
closing charge, which, by the way, 61 times he said your
recommendation or recommend, the variant to the word
recommend. Over and over in his charge, twice in the very
end as a collateral matter in passing, he said the Court
will follow your recommendation as though it might be
something he had discretion about.

The next form that he gave to the jury that they did
not use is under B, Tab B, when they're reviewing the jury
forms given to them. And it, again, underscores
recommendation. It doesn't say anything else but
recommendation.

And then in C we have the statutory instructions that
they had in the jury room while they were deliberating.
And the statutory instructions start off, "In determining
whether to recommend that the defendant, Andre Torres, be
sentenced, again, there's no reference to anything other
than your sole role is to recommend to this Court,"” what I
should do.

Now, I gratuitously added what I should do. It is the
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clear indication -- and now I'm talking about Peterman --
but what the jury would have taken away in Bell from the
charge 1is that we're recommending to the judge whether he
should sentence to death or he should sentence to 1ife, not
we are actually sentencing this man to 1ife or to death.
so, we think that under the caldwell standard, as well

as state law -- Davis, Plemmons, all of the cases that came

up after caldwell -- and I might also suggest that the
Bellamy case, which is in my brief, also supports the ijdea
that, "It's more than just saying that you're going to
recommend a sentence and I'll follow it. It is clearly
conveying to the jury that you must follow 1it."

And the specification of ineffective assistance of
counsel on this 1is, No. 1, not suggesting to the judge.
No. 1 was not getting the charge in writing before all of
this happened, before voir dire, so that we'd have been
fully informed at voir dire what the judge was going to be
telling them -- and that is a standard in the A.B.A.
guidelines that I'11 be giving to you later in the case --
to get those jury charges and what the judge is saying to
the jury in print ahead of the case. But they allowed that
error to occur and then did nothing to alert the judge when
he said your sole role is to recommend to me, the Court,
whether to sentence -- did nothing then.

I've gotten an affidavit from counsel, submitted it to
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you 1in association with this motion for summary judgment
that there was no strategic reason for them to remain
silent when Judge Couch gave that charge to the jury, that
they just did not object. They did nothing to cure it.
And it was from that point that the jury heard all of the
mitigation and aggravating case with that framework.

So, it's -- it's a lot more than just using
recommendation.

one of the suggestions we made in the brief and that
we've made in a lot of our training sessions, which are
numerous, is that if the Court is going to rely on
recommendation as a word in its charges, in its voir dire,
when it's talking to the jurors or perspective jurors, then
at a minimum if you can't dissuade the judge from doing
that you should ask the judge to read the next sentence.

At the same time he 1ifts from the statute 16-3-20 the
word recommendation. He should Tift the next sentence,
which is, "And the Court shall impose that sentence on the
defendant." And that would have been minimum.

we don't Tike the fact that recommendation is used at

all because we believe that Caldwell vs. Mississippi,

Supreme Court of the United States, clearly establishes
that you can say nothing to a jury, nothing that would
suggest that the ultimate responsibility for sentencing

resides somewhere else. And that's pretty much a quote
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from caldwell.

And so we believe that right up front in this case
summary judgment should be granted that counsel was
ineffective in failing to object and that the prejudice is
manifest because clearly recommending a sentence is not the
same as imposing and determining the sentence. And that's
the end of the inquiry.

And, once again, in summation on this I know that the
state has briefed this and they will say, well, he did say
that in the end of the secondary charge after all of the
evidence was in before they retired. He said twice, "we'll
follow your recommendation."

But the South Carolina Supreme Court in addressing
that clearly said it doesn't help to try and undo 61
references to recommendation. A specific charge up front
that all you're doing is recommending to me to stick in at
the end something that might be correct -- might be -- and
I say even that was inadequate and doesn't meet the
Caldwell standard.

It was defective from the start. It was manifest
throughout the entire case in mitigation and sentencing.

It was aggravated towards the end by 61 references to
recommendation. It was aggravated in the end by the jury
verdict forms that are a recommendation. It was aggravated

in the end by the written charge that when determining what

21




W 0 N O v W N

N N NN NN N O o
D R OUNRSLEKESIEGRGLGNR S

3041

sentence to recommend nowhere in those documents is it made
clear to them that they're doing more than recommending a
sentence.

Now, we as practitioners tend to disregard what's
going on in the courtroom while it's actually happening.
And I know their plate's full. But when the judge is
talking to a jury there are certain things that happen.

No. 1, the doors are locked. witnesses don't -- or
people don't come and go. The judge commands the attention
of everybody in the courtroom -- everybody including
lTawyers. And if anyone who is a lawyer charged with the
responsibility of defending a man for his life is going to
be paying attention it would be at that time when the judge
is Tooking directly at the jury and telling them what is
going to happen and your role is to recommend to me, the
Court, what I should do, and that has to have gone home, a
clear understanding by the jury that that was indeed their
role, to make a recommendation, which under our statute is
exactly wrong, because the sole sentencing authority under
our statute is the jury.

There's one exception. If something happened really
bad and you saw that the verdict was tainted, in the end of
the statute it says you have to certify that that didn't
happen but if you saw something that was juror misconduct

or some prejudice or arbitrary feature or something
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happened, then the recommendation that is the actual
sentence would not be imposed because you would not be able
to sign off your certification which is required by statute
that the verdict is clean.

And in this case it shouldn't have been signed off
because the verdict wasn't clean because it was a
recommendation and not a sentencing factor. And that is
the nature of this error.

It is pervasive. It is throughout the entire
sentencing proceeding from the very first of the start of
the case. That's their framework for reviewing everything
that came onto the witness stand, and it was wrong.

It wasn't cured by the two remarks in the end. And at
this moment a man is sentenced to death. And we believe
the prejudice is manifest as the Supreme Court of the
united States said it was and as the Supreme Court of South
Carolina said it is in Davis and every case where it wasn't
strongly conveyed that they are the sentencing authority.

And that's our position on summary judgment. Thank
you, Judge.

Do you have any questions of me?

THE COURT: No, sir.

MS. BROWN: Good morning, sir.

THE COURT: Good morning.

MS. BROWN: The state did file a response to the
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motion for summary judgment on Friday, and we'll rely 1in
good part on that. But I do want to point out a few
things.

The first thing is that it sounds like we have a bit
of a concession here because, as we understand the summary
judgment motion, one was a freestanding claim and one was
an ineffective assistance-of-counsel claim.

I think Mr. Ehlies said multiple times 1in his
presentation this morning that there was no objection to
this particular charge, nothing done to preserve the issue
for appeal; and therefore the freestanding claim should be
summarily dismissed as barred by the Simmons doctrine. It
could not be reached on appeal. It has to be reached here
through some allegation of ineffective assistance.

So, where we are is what about this language that the
judge used in the first part of the sentencing proceeding.
It was an introduction. It was not a charge on the Tlaw.
That's putting the cart before the horse here.

wWe didn't have a full charge on the law. we had
nothing about statutory aggravating circumstances, nothing
about statutory mitigating circumstances or nonstatutory
mitigating circumstances.

what he's telling the jurors, it would appear from the
plain reading of the transcript, is we're going into the

second phase. And as Your Honor knows, nothing happens in
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a vacuum. All of these jurors had already gone through
voir dire with the parties and with the judge and said if
we go to the second proceeding this is what's going to
happen, we've got to qualify you, this is the first and
only opportunity we have to qualify you.

They were acutely aware just simply by that process
alone that they were the ones who were going to be deciding
the sentence.

Now, Caldwell. The purpose of Caldwell is not to
select words. The purpose of cCaldwell is to ensure that
the jury's responsibility is not diluted by the charge, and
it wasn't here because when this charge was actually given
at the conclusion of the proceeding the judge said -- and I
quote from page 2754 of the record -- "Your sentence,
sentencing recommendation, will be followed by this Court."
Period.

That's why this is not a Davis issue. This is a State

vs. Simmons issue where the Court held that the

instruction, whatever you recommend, will be the sentence
that will be given and informed the jury correctly of their

duty and their responsibility. State vs. Middleton, the

same thing; State vs. London, the same thing.

we have recommendation, that word, in the statute. It
is not incorrect for a judge to charge the language of the

statute. And in this case he went further to make sure
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that the jurors understood that what you put in that
recommendation will be followed. And it's simply
inescapable that he told them that directly and clearly.

And for everything else we would rely on that. But I
really do believe that's dispositive under the cases,
especially sentence in Middleton and London that we have
cited in our response.

And 1'11 be glad to answer any questions the judge may
have.

THE COURT: In your response did you e-mail that to
me, or did you send me a hard copy?

MS. BROWN: My understanding is we sent a hard copy to
you. I can get a copy from here and hand it to you.

THE COURT: Have you concluded your argument?

MS. BROWN: Yes, sir, Your Honor. Thank you.
MR. EHLIES: We do have freestanding claim because we
believe the charge is in itself facially unconstitutional.
We also have an ineffective assistance of counsel
claim.

on the point of voir dire on an issue of
qualification, it was pretty standard. It was argue an A,
B or C, argue death eligible and qualified, can you if you
were asked make a recommendation.

wWe don't believe recommendation appeared then and we

don't believe it was ever like Plemmons where the judge in
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voir dire told them the sentencing in this case is going to
be in your hands. It was nothing like that in the
qualifying, death qualification, of jurors in voir dire.

So, the error wasn't covered in deciding the verdict,
isn't curing the charge that you're making a
recommendation.

And the charge is in the front end, not in the back
end. Wwhether it's a full and complete charge doesn't
involve the jurors' impressions of what they're being told,
because they don't know what a full and complete charge is.
They're being charged by the judge. He's speaking or
Tistening, and we're going to do what he says, oh, whether
we should recommend to the Court whether he should be
sentenced to life or death. And that's our position on it,
Judge.

THE COURT: All right. well, based upon my review of
the record, which includes the judge's jury instructions, I
find that no reasonable juror would not understand the fact
that they were fully responsible for the sentencing
decision in this case, and therefore your motion for
summary judgment is denied.

MR. EHLIES: Yes, sir.

THE COURT: All right. what's next?

MR. EHLIES: We would go, and I suspect, Judge, we

would start with -- is Rusty Clevenger here or officer --
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Reid Lindsey _ _
Direct examination by Mr. Ehlies

(Pause.)

MR. EHLIES: Judge, if you would 1ike we will take a
witness or two.

THE COURT: Let's do.

MR. EHLIES: oOkay, sir. oOfficer Lindsey.

REID LINDSEY, having been

first duly sworn, testified as follows:
DIRECT EXAMINATION BY MR. EHLIES
Q officer Lindsey, you and I have met earlier I believe.
And I understand that currently you are employed by
Nationwide Insurance, is that correct?
A That is correct.
Q And what is your role with Nationwide Insurance?
A I am an investigator with Nationwide Insurance. I
investigate various claims for the company.
Q And prior to that what was your vocation?
A For 12 and a half years I worked for the sheriff's
office here in Spartanburg. For nine of that, that was in
investigations.
Q And on May the 11th of 2007 what was your employment?
A I was assigned to the violent crime homicide division
of the sheriff's office, in C.I.D. criminal investigation
division.
Q In that context did you have an opportunity to work a

murder case at Montgomery and Drayton community?
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Reid Lindsey _
Direct examination by Mr. Ehlies

A I did.

Q And I believe that the occupants of the house were Ray
and his wife, Ann Emery.

A That's correct.

Q E-M-E-R-Y?

A That's correct.

Q Okay. And what was your role in that investigation?
A I was the lead detective.

Q Okay. And as lead detective can you give us a general
idea what your job was?

A It'd be a variety of things. 1Initially, when you --
obviously, I responded to the scene. I would be
coordinating the efforts at the scene dealing with
assigning detectives to take statements from potential
witnesses, getting the canvass set up, working with the
forensic techs that were processing the house for
fingerprints.

In this particular case there was actually two crime
scenes going. Wwhen I first responded to the house there
was the house where I was at, and there was a crime scene
towards Union County. I can't remember exactly where, but
that's where the car that had been taken from the
residence -- I think it was actually a van -- had been
recovered. So I was coordinating with that.

So it's basically directing the investigation. And at
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Reid Lindsey )
Direct examination by Mr. Ehlies

some point, you know, if we were to obtain a suspect I
would be doing the interviewing most Tikely.

Q A1l right, sir. And can you give us from -- do you
have an independent recollection of working that case?

A Yes, but it has been, what, seven years ago I think.
Q And have you made some effort to locate your notes and
that sort of thing pertaining to the investigation?

A I read over them just a little bit ago. So, I've
tried to familiarize myself. But I don't have access to
that any more the way I used to.

Q And do you have an independent recollection of the
crime scene itself?

A Yes.

Q Do you have any idea how it is that Spartanburg County
came to be on the scene?

A They obviously received a call. I received a call
from the uniform officers, and I don't remember right off
who called -- called us in. I'm sure that would be on the
first page of the incident report though.

Q Ookay.

A which I don't have that, so I didn't read that.

Q Do you know what time of day it was?

A It was in the morning towards afternoon, towards
Tunch, daytime. I was at work already.

Q All right. And what time was your shift?
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Reid Lindsey .
Direct examination by Mr. Ehlies

I would come in about 8:30 in the morning.
8:30 in the morning?

Yes.

o » O r

If I suggested to you that what the record reflects is
that the van was in a crash in Union and that the Union
County Sheriff's Department made a welfare request by a

phone call to Spartanburg County would that jog your memory

in --

A That makes sense, yes.

Q -- how it is? Does that help you in framing a time of
day?

A I remember being outside walking around in the yard

with the sunlight. I remember it being not extremely warm
but warm, wearing short sleeves. I remember the people on
the scene were wearing short sleeves. But as far as
whether at 2:00 o'clock, 1:00 o'clock, I don't -- I don't
remember. I imagine -- let me see if I have it in my
notes. I don't. I just have the date.

Q okay. You don't have the time on that?

A I don't see the time on here, no.

Q okay. A1l right, sir. Did you --

A I was going to say if there's -- the incident report
that would show the response time of that deputy. My
response time would be within 30 minutes of that window, I

would think, or Tless.
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Reid Lindsey _
Direct examination by Mr. Ehlies

Q Do you have a recollection of what the crime scene
Tooked 1ike on your arrival?

A Yes.

Q Okay. Can you relate to the Court what you recall of
that?

A well, first thing I would note is there -- when I
arrived there was still a strong smell of accelerants
consistent with gasoline products or something.

There was footprints, bloody footprints, through the
house.

Like I say, the gas was everywhere. The bodies were
in a back bedroom. The house had been looked through,
obviously, ransacked a little bit. It was obvious there
had been to me a burglary, an attempted arson, because it
didn't catch fire. And of course the murders. And of
course the positioning of Mrs. Emery led me to believe some
other things may have happened which would be consistent
with a sexual assault.

Q All right, sir. And the -- can you relate to us what
the inside of the house was 1like as far as whether it was
in order or whether there were suggestions that other
things were happening in the house? For instance --

A I remember specifically the bedroom where the bodies
were more than any part of the house, and the kitchen,

because that's where I came in first to make sure the
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Reid Lindsey _
Direct examination by Mr. Ehlies

burners were off because you had such a strong smell of gas
or accelerants. And of course I remember more about the
bedroom, and that was obviously disorganized because there
had been a struggle in there.

As far as the other part of the house, I'd have to
Took at some pictures.
Q I'm going to show you some at this point. This is
marked from Spartanburg County crime scene, and it's
C-G02703. And see 1if you recognize that.
A Yeah. It looks like the markers we had out for, in
particular, the accelerants, notating where they, you
know -- I can't tell if there's footprints on some of these
pictures without taking them out.
Q okay. A1l right. And let me show you another set of
photographs that's Spartanburg County crime scene
photographs from the county. And they're marked 02704.
A Uh-huh.
Q And, particularly, if you will Took at the top of
them, the top left-hand side.
A Yeah. That's a chair knocked over, that one. The
top?
Q Yeah. The state of the interior of the house on the
bottom right-hand side of that page directly below the
chair and disarranged, did you know whether that's in the

Tiving room?
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Reid Lindsey _
Direct examination by Mr. Ehlies

A That looks 1ike the 1iving room.

Q Okay.

A I think that's the bedroom there, yes.

Q And then Spartanburg County crime scene
investigations. Were these photographs made by forens-ics
in your --

A Yes.

Q And do you recall having seen photos like this?

A I remember direct -- me looking at photos after iit,
yes.

Q And this 1is marked 02710. You'll notice that the
shelving and the drawers are all out.

A Yes, sir.

Q Okay. Is that the condition of the house as you saw
it when you originally entered?

A These, the photos, are fairly consistent with what I
remember, yes.

Q And then again 02728.

A okay.

Q Do you recognize those photographs?

A They're photos of the house. 1I'm not sure. It's so
dark I can't tell what that is.

Q They're marked Spartanburg County crime scene with
county designated page numbers.

A sure.
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Reid Lindsey _
Direct examination by Mr. Ehlies

Q Do you have any reason to believe that's not part
of --
A I have no reason to believe that's not from there.

Q Okay. And 02730. And on the bottom right-hand side
of that, what is that?

A The gasoline can?

Q Correct.

A Yes.

Q And is that the position it was in when you arrived at

the scene?
A I believe so. There were people walking around there,
so things do get moved. But I remember it being there.

Q oOkay. A1l right. And you remember the odor of the

accelerants?
A Very much so.
Q was it strong enough to discern the odor of

accelerants from outside the house at the back door?

A I smelled it as I walked up, yes.

Q Okay. cCan you quantify that for us a little bit? Did
you walk up to the front of the house?

A No. I came in through the back, through the -- I
think there was a sliding door on the back. I went in
through there.

Q Correct.

A And as I got on -- I think there's like a little porch
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Reid Lindsey _
Direct examination by Mr. Ehlies

or deck area. You could spell it. But they had the door
open, so it was coming out.

Q okay. So as you entered from the side of the house to
go to the rear of the house you could detect the odor of
accelerants.

A I detected it as I got onto that little porch area
where the door was opened. The front door was not open
when I got there.

Q A1l right. So if a witness were to testify that
someone was standing at that area of the house would you
have expected them to be able to smell the accelerants?
A At the time I was there?

Q Yeah.

A I would think so, yes.

Q Let me show you 02791 and ask you 1if you've seen
those.
A Yes. I remember looking at these, yes.

Q okay. And can you identify that for the Court, what
that 1is?
A These are pictures of the van, of the Emerys' van,
that was recovered. Union County. I don't know exactly
where.
Q okay. And --

MS. BROWN: Your Honor, may I object for just a

moment?
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Reid Lindsey _
Direct examination by Mr. Ehlies

It looks Tike the photographs that are being shown are
photographs similar to the ones that are already 1in
evidence from the trial. But I have not seen what's being
presented to the witness. I'm having just a little bit of
trouble following. My objection would be the procedure, if
I could just view all of the photographs really quickly.

THE COURT: Wwell, sure.

MR. EHLIES: 1I'll be happy to.

(Pause.)

MS. BROWN: I apologize for the interruption, Your
Honor.

THE COURT: That's all right.

MS. BROWN: I've viewed the evidence.

BY MR. EHLIES

Q All right. I'm back now on Spartanburg County crime
scene that's marked 02874. And you were looking at this
for us. And I ask you if that's the condition of the van
that was retrieved from uUnion County.

A I actually didn't go to Union County, but my
understanding from talking to the detective that was there

and the photos I saw after, yes.

Q okay. And I notice, for instance, there's a

pocketbook --

A Yes.

Q -- 1in the bottom left-hand side, I think. I'm sorry
37
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Reid Lindsey _
Direct examination by Mr. Ehlies

to stand so close. But in the bottom left-hand side
there's a pocketbook and other personal items. And the
collision apparently was significant enough to deploy the
air bag. 1Is that the air bag that's in the upper-right
hand --

A Yes.

Q okay. A1l right. And I'm going to show you 02791
which reflects the additional shots of the car and the
state of the car and the personal items. And I think 1in
that one the computer.

A Yes.

Q There's a computer on the bottom right, and discs, a
collection of discs, that sort of thing.

A Yes, sir.

Q okay. All right, sir. Now, we have here 02833 which
are photographs of the stove. There was some question in
the trial transcript with the jury whether the stove was
gas or eletric. And is that a photograph of the stove that
was involved?

A Yes.

Q And is that -- do you know enough -- 1is it challenging
your expertise to tell us whether it's gas or eletric?

A I remember it being eletric.

Q There it is. Thank you.

We -- we had in the trial transcript some issues about
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Reid Lindsey
Direct examination by Mr. Ehlies

what was going on in the shed to the rear of the house and
that sort of thing.

I'm going to show you what's marked 02834 and ask you
if that is a photograph that shows in general proximity to
the back of the house the shed that might be referenced.
Is that photograph of a shed on the property associated
with the murder scene?

A Yes.

Q okay. what are the paint cans?

A Those are cans that are used to collect samples for
accelerants. They're tested by a technician.

I think one of them has got a boot or a shoe or
something in there on this photo.

Q AlTl right, sir. And I'm going to show you the inside
of that shed, I believe, 02835, and ask you if you
recognize that.

A This is the shed. 1I'm sorry. what did you ask me
about?

Q Is that the inside of the shed?

A Yes.

Q Yes. Okay. And then 02816, I think, again, is a
disarrayed -- a photograph of certain drawers, chairs and
things in the kitchen that were somewhat disarrayed. Wwas
that the condition of the scene when y'all arrived or when

you were there?
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Reid Lindsey _ _
Direct examination by Mr. Ehlies

A Yes.

Q would law enforcement have pulled out the drawers and
dropped them on the floor and things like that?

A No.

Q Oone more, 02792 -- I'm sorry -- of the -- dealing with
the van. At some point y'all inventoried the contents of
the van, is that correct?

A Yes.

Q Poorly worded question. And is that a photograph of
the process?

Yes.

Okay. Some of the items that were removed?

Yes.

And is 02793 a computer?

> 0o r o »

Yes. It looks Tike the items that we set out to make
sure they weren't the victims.

Q Okay. And did it turn out that they were indeed,
those items belonged to the victim?

A I think we actually did a 1list, but to my

recollection, yes, they were all those items.

Q And, in fact, the car Ticense plate was registered to
Mr. Emery.

A That's correct.

Q Ray Emery. Wwas his car or his van.

A That's correct.
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Reid Lindsey _
Direct examination by Mr. Ehlies

Q Is that correct?

MR. EHLIES: Judge, we offer this package as we've
identified them as we go as Applicant's Exhibit No. 1 as a
package. If it suits you, as package and not individually.

MS. BROWN: No objection, Your Honor.

THE COURT: They're admitted.

How many separate sheets of multiple photographs on
each sheet do you have?

MR. EHLIES: Thirteen.

THE COURT: Thirteen.

MR. EHLIES: I believe so, yes, sir.

THE COURT: Thank you.

(Photographs marked Applicant's Exhibit No. 1.)

Q officer Lindsey, in furtherance of your duties as the
Tead investigator did you encounter witnesses in the area
in and about the house?

A I did.

Q And was one of those witnesses a fellow by the name of

Chuck Emery?

A Yes, sir. That was the victim's son.

Q And that would have been Ray Emery's son?

A Yes.

Q Do you know whether or not he was the stepson of Ann

Emery, the deceased victim in the house?

A I believe so, yes.

41




W 0 N & vi A~ W N =

N NN N N N R R R R e
i & W N B © W 0 N O Bl & W N R O

olo71
Reid Lindsey )
Direct examination by Mr. Ehlies

Q Okay. Did you do an interview of Mr. Chuck Emery?
A I spoke with him, yes. I don't believe I took the
statement. From reading my notes I think I asked
Mr. Clevenger who was with the sheriff's office at the time
and now is the coroner.
Q And that would be Rusty Clevenger?
A That's correct.
Q And did he, in fact, to your knowledge spend time with
Mr. Chuck Emery --
A Yes.

-- and obtain a statement?

Yes.
Q And did you have access to that statement, and review
it?
A I did, yes.
Q Had you in -- in the context of your obligations as an
officer with the Spartanburg County Sheriff's Department --
were you aware of who Chuck Emery was?
A Yes.
Q And how were you aware of who Chuck Emery -- other
than -- and I don't mean to suggest the son of the
deceased -- how was it that you became and you are aware of
who he was?
A He came to the scene. And, obviously, one of the

things you want to do with a -- in a murder investigation
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Reid Lindsey _
Direct examination by Mr. Ehlies

is interview the family, and he's part of the family. So I
got to know Chuck through the investigation by talking with
him. Of course he talked to other detectives, and they

told me what