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Guilty plea -- page 3.

No sworn testimony; no exhibits entered into evidence.
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MR. SMITH: Your Honor, before you is Monquez Jamone
Young. He's here to plead guilty on five charges on four
indictments.

The first is 2017-GS-42-5577. That's a true-billed
indictment for attempted murder, as to count one, and
possession of a weapon during a violent crime, as to count
two. He's pleading guilty to both without a
recommendation.

Next is 2017-GS-42-5576. That's a true-billed
indictment for discharging firearms into a dwelling. He's
pleading as charged.

Next is 2017-GS-42-5574. 1It's a true-billed
indictment for use of a firearm while under the influence
of alcohol. He's pleading guilty as charged.

Next is 2017-GS-42-5575. That's a true-billed
indictment for throwing of bodily fluids by a prisoner on
an officer. He's pleading to that as charged.

There's no recommendation in any of the cases.

The victim is present. She doesn't wish to address
the Court.

He's represented by, I think, Mr. Snyder and
Mr. Cheek.

THE COURT: You are Monquez Jamonhe Young.

THE DEFENDANT: Yes, sir.

THE COURT: Do you know why you're here?
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THE DEFENDANT: Yes, sir.

THE COURT: Wwhy are you here?

THE DEFENDANT: Attempted murder and possession of a
firearm during a violent crime.

THE COURT: well, we've got some more indictments.

THE DEFENDANT: Throwing bodily fluids toward to
officers.

THE COURT: I'll go through them.

Indictment 2017-5574 charges you with the use of a
firearm while under the influence.

The state alleges on June the 30th of 2017 you
discharged a firearm while you were under the influence of
alcohol or some controlled substance in violation of the
Taw.

Use of a firearm while under the influence carries a
sentence of up to two years in jail and a fine of $2,000.
Do you understand the charge and the potential

sentence?

THE DEFENDANT: Yes, sir.

THE COURT: Indictment 2017-5575 charges you with
violation of Section 24-13-0470.

They allege that you did on June the 30th of 2017 spit
saliva on Officer za Kirra Smith who was a Taw
enforcement officer while you were in custody or under

arrest.
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That offense is referred to as throwing bodily fluids,
and that carries a potential sentence -- by a prisoner.
That means somebody in custody or under arrest. And that
carries a potential sentence of up to 15 years in jail.

Did you know you could get 15 years in jail for
spitting on a police officer?

THE DEFENDANT: No, sir.

THE COURT: Yeah. Most people don't, but you can.

Indictment 2017-5576 charges you with discharging a
firearm into a dwelling.

The state alleges on June the 30th of 2017 you did
discharge or cause to be discharged unlawfully a firearm at
or into a dwelling located on Highland Avenue, in some
someone's apartment there.

Discharging a firearm into a dwelling carries a
potential sentence of up to ten years in jail.

Do you understand that charge and the potential
sentence?

THE DEFENDANT: Yes, sir.

THE COURT: And the remaining indictment is Indictment
2017-5577, and it charges you with attempted murder, the
state alleging on June the 30th of 2017 you did with malice
aforethought attempt to kill Tiffany Powell by shooting her
with a firearm with the intent to kill her. And count two

of the indictment alleges that you possessed a firearm
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during the commission or attempted commission of a violent
crime, that violent crime being the attempted murder of
Tiffany Powell set forth in count one.

So there are two charges in that indictment. One
charges you with attempted murder, which carries up to 30
years in jail. The other count charges you with possession
of a weapon during the commission of a violent crime. And
that carries up to five years in jail.

Do you understand that indictment, those charges and
the potential punishment?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Cheek and Mr. Snyder are your lawyers.

THE DEFENDANT: Yes, sir.

THE COURT: And how long have they been representing
you on these charges?

THE DEFENDANT: Mr. Cheek has been representing me,
say, like three months, me being incarcerated.

THE COURT: Okay. Wwhat about Mr. Snyder?

THE DEFENDANT: Mr. Snyder -- he's been representing
me since November the 1st or the 6th.

THE COURT: Of 20177

THE DEFENDANT: Correct.

THE COURT: All right. And since that time have you
had plenty of time and opportunity to talk with Mr. Cheek

and Mr. Snyder about your cases?
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THE DEFENDANT: 1I've been seen three, maybe four,
times by Snyder -- Mr. Snyder -- beginning of this year.

THE COURT: Well, do you need more time to talk to him
about your cases?

THE DEFENDANT: No, sir.

THE COURT: All right. So have you had plenty of time
to talk to your lawyers about these cases?

THE DEFENDANT: Yes, sir.

THE COURT: Did they go over the indictments with you?

THE DEFENDANT: I didn't know I was indicted, no, sir.

THE COURT: You didn't know you were indicted? Did
you say you did not know you were indicted?

THE DEFENDANT: Yes, sir.

THE COURT: You didn't know you were charged with
these crimes?

THE DEFENDANT: Yes, sir.

THE COURT: You were arrested and put in jail, weren't
you?

THE DEFENDANT: Yes, sir.

THE COURT: All right. well, were you aware that the
state was accusing you of the attempted murder and
possession of a firearm that I just read?

THE DEFENDANT: Yes, sir.

THE COURT: And were you aware that the state was

charging you with discharging a firearm into a dwelling on
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Highland Avenue?

THE DEFENDANT: Yes, sir.

THE COURT: You were aware of it? 1I've already read
these indictments to you.

THE DEFENDANT: Yes, sir.

THE COURT: So you are aware that they claim you
discharged a firearm into a dwelling?

THE DEFENDANT: TI guess soO.

THE COURT: Are you aware that they accused you of
throwing bodily fluids, spitting on a police officer?

THE DEFENDANT: Yes, sir.

THE COURT: And are you aware that they claim you used
a firearm while you were under the influence of some
intoxicating substance?

THE DEFENDANT: Yes, sir.

THE COURT: All right. So did your lawyers talk to
you about those charges?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand what the state has
to prove in court before you could be found guilty of each
of these charges?

THE DEFENDANT: Yes, sir.

THE COURT: And your Tlawyer has told you what kind of
sentences could be imposed if you were convicted of these

charges?
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THE DEFENDANT: Yes, sir.

THE COURT: Did you tell them everything you know
about the allegations made against you in these
indictments?

THE DEFENDANT: Yes, sir.

THE COURT: And after you discussed with them
everything you know did y'all determine whether or not you
had a defense to any of these charges?

THE DEFENDANT: Yes, sir.

THE COURT: Do you know what a defense is?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that if you have a
defense that when you plead guilty you waive your right to
assert it? In other words, you give it up.

THE DEFENDANT: Yes, sir.

THE COURT: Do you know of any defense you have to any
of these charges?

THE DEFENDANT: No, sir.

THE COURT: Did your lawyers explain to you each of
the constitutional rights you have that you must give up if
you want to plead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Did they explain to you that you have a
right to remain silent?

THE DEFENDANT: Yes, sir.
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THE COURT: And do you understand that means you don't
have to say anything?

THE DEFENDANT: Yes, sir.

THE COURT: You don't have to take the witness stand
and testify even during a trial.

You don't have to make any statement and you don't
have to answer any questions about these charges.

You don't have to answer my questions that I'm asking
you right now unless you want to plead guilty, because if
you want to plead guilty you have to give up your right to
remain silent because I have to determine whether or not
your decision to plead guilty is freely and voluntarily
made, that you know what you're charged with, that you know
what the state claims you did, that you know what the
punishment is if you are convicted, that you understand the
consequences of pleading guilty and that you understand
what rights you give up when you plead guilty.

And so in order for me to make that determination,
I've got to ask you questions. 1In order for me to get the
information, you've got to answer the questions. But you
don't have to unless you want to. You have the right to
remain silent, an absolute, constitutional rights to remain
silent. And only you can give it up.

Do you understand your right to remain silent?

THE DEFENDANT: Yes, sir.

10
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THE COURT: Do you wish to give it up 1in order to
plead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Did your lawyers explain to you that you
have a right to have a jury trial and to confront and to
examine witnesses in court during that trial?

In other words, anybody who offers testimony or other
evidence tending to prove you guilty of these charges would
have to come to court and take the witness stand and
testify in your presence under oath.

You could see who they are; you could hear what they
have to say. Your lawyers could ask them questions 1in
order to test their credibility and the reliability of the
information that they're providing to the Court.

when you plead guilty that process doesn't occur. The
witnesses don't testify. They're not under oath and they
don't get to be examined by your Tawyers.

Do you understand your right to confront and to
examine those people who provide evidence against you?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that when you plead
guilty you have to give that right up?

THE DEFENDANT: Yes, sir.

THE COURT: Is that what you want to do?

THE DEFENDANT: Yes, sir.

11
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THE COURT: And did your lawyers explain that you have
a right to have a jury trial and to have a jury decide if
you're guilty or not of anything the state claims you
committed?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand how the jury is
selected?

THE DEFENDANT: Yes, sir.

THE COURT: How 1is it selected?

THE DEFENDANT: I pick six and the state picks six.

THE COURT: Say that again. I'm having a little bit
of trouble hearing you, and the court reporter probably is
too. So you've to got speak loudly.

THE DEFENDANT: I plead, strike, struck.

THE COURT: You do what? I just can't hear what
you're saying. Just tell me what you said.

THE DEFENDANT: I said I pick and strike.

THE COURT: You help pick the jury with striking
jurors? well, you can strike some jurors. You get to do
that.

wWe have a large panel of people selected randomly by a
computer from Spartanburg. And they come in here, and you
and your Tlawyers and the solicitor pick 12 of those to sit
over there in that jury box to listen to the testimony, to

consider all of the evidence from the state, and from you

12
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if you want to. But you still have a right to remain
silent. But you could call others witnesses if you want
to, even if you don't take the witness stand.

But the jury decides what the facts are as they relate
to these allegations, and then the jury applies the Taw
that I provide them as it relates to each of the separate
charges. And then the jury in deciding the facts and
applying the law, they determine whether or not you've been
proven guilty of some crime alleged in each of these
indictments.

If they are convinced unanimously, all 12 convinced
beyond a reasonable doubt that you're guilty of a crime,
they can find you guilty.

If they're not convinced beyond a reasonable doubt of
your guilt, they must find you not guilty.

If they don't know, then they can't make a decision.

Do you understand your right to have a jury trial?

THE DEFENDANT: Yes, sir.

THE COURT: Do you wish to give that right up in order
to plead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Has anybody promised you anything that
caused you to make that decision?

THE DEFENDANT: No, sir.

THE COURT: Has anybody threatened you in any way that

13
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caused you to make that decision?

THE DEFENDANT: No, sir.

THE COURT:

Has anybody forced you, coerced you or

pressured you in any fashion that caused you to make that

decision?

THE DEFENDANT: No, sir.

THE COURT:

voluntarily?

Are you pleading guilty freely and

THE DEFENDANT: Yes, sir.

THE COURT:

It was your decision?

THE DEFENDANT: Yes, sir.

THE COURT:

You're satisfied with it?

THE DEFENDANT: Yes, sir.

THE COURT:

And do you wish to plead guilty to each of

the charges just as they are described in the indictments

that I have read to you?

THE DEFENDANT: Not the bodily fluid because I didn't

spit on no officer.

THE COURT:

All right. So the bodily fluid charge --

THE DEFENDANT: When I was talking to the officer, it

fell on, came on the leg, pants leg.

THE COURT:

when you were talking to the officer what

fell on a pants leg?

THE DEFENDANT: Saliva.

THE COURT:

saliva?

14
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THE DEFENDANT: Yes, sir.

THE COURT: And-but you didn't intentionally or
purposefully spit on the officer?

THE DEFENDANT: No, sir. I didn't.

THE COURT: How did that happen? Have you got any
explanation for it?

THE DEFENDANT: I was intoxicated. I didn't spit.

THE COURT: All right. So you're saying you didn't do
it purposefully and if it happened it was accidental.

THE DEFENDANT: Yes, sir.

THE COURT: Well, do you understand an accident 1is not
a crime?

In other words, the state has to prove that you
intentionally did it. Now, they may be able to; they may
not. But you have to understand when you decide to plead
guilty to something, what you're pleading guilty to is that
you intended to do it. Or you can plead guilty to it with
the idea that you prefer to plead guilty as opposed to
pleading not guilty and you don't want to have a trial
because you don't want to expose yourself to potentially
greater punishment that you might get if you plead guilty
and not put the state to the expense of a trial and accept
some degree of responsibility.

But it's up to you. So what do you want to do about

that indictment? Do you want to plead guilty to it or do

15
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you want to plead not guilty to it and have a trial?

THE DEFENDANT: Not guilty to it.

THE COURT: You want to plead not guilty to bodily

fluids?

1'11

THE DEFENDANT: I plead guilty.

THE COURT: Well, I tell you what.

we'll Tet the solicitor tell me about the facts, and
come back to that.

what about the other charges, the use of a firearm

while under the influence, the discharging a firearm into a

dwelling and the attempted murder? Do you admit those

facts as stated in the -- as alleged in the indictments?

THE DEFENDANT: Yes, sir.

THE COURT: And you wish to plead guilty to each of

those?

THE DEFENDANT: Yes, sir.

THE COURT: You're 27 years old?

THE DEFENDANT: Yes, sir.

THE COURT: How far did you go in school?
THE DEFENDANT: To the tenth grade.

THE COURT: Why did you quit?

THE DEFENDANT: I thought...

THE COURT: Well, have you gone back and gotten your

G.E.D.?

THE DEFENDANT: I was in the G.E.D. program here at

16
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the county.

THE COURT: While you were in jail?

THE DEFENDANT: Yes, sir.

THE COURT: How long have you been in jail?

THE DEFENDANT: 257 days.

THE COURT: Have you ever been married?

THE DEFENDANT: I've been engaged.

THE COURT: Have you ever been married?

THE DEFENDANT: No, sir.

THE COURT: Have you ever had a child?

THE DEFENDANT: No, sir.

THE COURT: Have you ever had a job?

THE DEFENDANT: Yes, sir.

THE COURT: Wwhat kind?

THE DEFENDANT: Plants. I've been working at plants.

THE COURT: Doing what?

THE DEFENDANT: Dealing with shoes, clothes, car
parts, saws.

THE COURT: Have you ever been treated for any type of
substance abuse or addiction?

THE DEFENDANT: No, sir.

THE COURT: Do you suffer from any such a condition
Tike that today?

THE DEFENDANT: No, sir.

THE COURT: Have you ever been treated for any type of

17
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mental illness or emotional disturbance?

THE DEFENDANT: Yeah. I been up to mental health.

THE COURT: What was that for?

THE DEFENDANT: At the time with me being three years
old I seen my daddy get killed in front of me.

THE COURT: And how Tong have you been treated for
that emotional trauma?

THE DEFENDANT: I can't get over it. I getting
treatment for it.

THE COURT: Right. And so you still suffer from that
experience?

THE DEFENDANT: Yes, sir.

THE COURT: Does that experience or that fact in any
way interfere with your ability to understand fully what
you're doing right now? If you don't understand the
question, tell me.

THE DEFENDANT: I understand it. what --

THE COURT: My question is does -- does your personal
experience with that impair your ability or affect your
ability to understand fully what you're doing right now
today?

THE DEFENDANT: I understand.

THE COURT: You understand what you're doing today in
entering these guilty pleas?

THE DEFENDANT: Yes, sir.

18
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THE COURT: Was that a yes or a no?

THE DEFENDANT: Yes, sir.

THE COURT: That was a yes?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Listen to what the solicitor tells
me about the facts that relate to these cases.

MR. SMITH: Your Honor, this incident occurred on the
evening of June 30th of 2017. The victim, Tiffany Powell,
was at Highland Crossing at her apartment.

She actually 1is friends with Mr. Young's sister,

Ms. wWilkins, who is present for this. She also lives in
that apartment complex. She'd come over for a
get-together, and Monquez was invited.

He was drinking beer, I guess, while he was there in
the apartment with them. Present also was Ms. Powell's
child, and also I believe Ms. wilkins' children were also
there.

Some sort of -- for whatever reason, Mr. Young became,
I guess, angry and started saying things towards
Ms. Powell. Ms. Powell's son tried to tell him not to talk
that way, and then he insulted the 10-year-old son.

At that point she asked Mr. Young to leave and was
escorting him out of the house in the foyer of the
apartment, opened the door. He walked out. And then as

she was closing the door there was a gunshot that went

19

E




20

O 00 N o uvi A~ W N =

N N NN NN R R R R R R R R R R
Ui & W N B O ©W 0 N 6 1 A W N R O

through the door.

Your Honor, it went through her forearm, which caused
a pretty significant damage, and then passed into her
abdomen, which I'11 hand up a picture when I'm done, Your
Honor, of the damage that was done.

She still 1is undergoing effects from that, I believe,
in her forearm. It caused damage to muscle and a nerve
type thing where she doesn't have full mobility of that
hand any more. And she also had significant scarring.

While she was in the hospital she found out she was
about two months pregnant. She since has delivered the
baby. 1It's about a month old. From what I'm told, I think
born in February.

She is here in the courtroom. She's got a statement
that she'd Tike for me to read.

Your Honor, he then fled the scene. They do a canine
track. They were able to see there's a bullet hole through
the door, significant bleeding inside the apartment. All
of the kids were aware of what happened.

They do a canine track to the Metro P.C.S. on John B.
white, and they find Mr. Young hiding in the bushes and a
pistol, a .380 Smith & wesson, in the nearby bushes.

He's very, very intoxicated when they -- when they
talk with him. They take him into custody. Wwhen they get

him to city hall for a potential interview he spits on

20
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officer smith and officer Adams, and then they ended up
putting a spit mask on him. And there's video of him with
that on there, and he shakes his head back and forth until
he gets that off prior to the investigators coming to talk.
And he didn't really give any explanation for why he did
what he did. He just said he wanted to talk to his mom.

That would be the facts of the case, Your Honor. I do
have the statement I'd like to read and a picture to show
you and his prior record at the appropriate time.

THE COURT: Yeah.

MR. SMITH: Ms. Powell said that, "My son was in the
room when this happened. He's had to go to therapy for
it."

THE COURT: This 1is the 10-year-old?

MR. SMITH: This is -- that's referring to the son,
but this is Ms. Powell's statement.

THE COURT: I know. But she's referring to the
10-year-o1d?

MR. SMITH: Yes, Your Honor.

"This was my dominant hand. I'll never be able to use
it the same way, and I do C.wW.A. work Tine. The defendant
almost took me from my kids, and I do not forgive him. I
would 1ike to see him do the max. I have to have two more
surgeries to get tissue from my hip and put it into my

hand, and they will have to then take the pins and screws

21




22

O 00 N o uvi A~ W N =

N N NN NN R R R R R R R R R R
Ui & W N B O ©W 0 N 6 1 A W N R O

out of my hand."

Your Honor, this picture shows the damage to her
stomach, as well as the injury to her forearm.

His prior record is a 2010 simple possession of
marijuana and a 2014 unlawful carrying.

THE COURT: All right. Mr. Young, you heard what the
solicitor told me about the facts that relate to the cases.

THE DEFENDANT: Yes, sir.

THE COURT: And do you agree or disagree with what he
stated?

THE DEFENDANT: Agree.

THE COURT: Do you agree with what he stated about the
bodily-fluids allegation?

THE DEFENDANT: TI agree.

THE COURT: Okay. And you still wish for me to accept
your pleas of guilty?

THE DEFENDANT: Yes, sir.

THE COURT: One other thing, Mr. Young, I failed to
address with you is that the attempted murder charge that
carries up to 30 years -- attempted murder is also
designated and classified as a violent offense under the
Taw.

Did you discuss that significance with your lawyers?

THE DEFENDANT: Yes, sir.

THE COURT: Attempted murder is also designated and

22
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classified as a most serious offense under the Taw.

Did you discuss that significance with your lawyers?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand that attempted
murder is also designated and classified as a no-parole
offense under the Taw?

THE DEFENDANT: Yes, sir.

THE COURT: And did you discuss that significance with
your Tlawyers?

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand it?

THE DEFENDANT: Yes, sir.

THE COURT: And you still wish for me to accept your
pleas of guilty?

THE DEFENDANT: Yes, sir.

THE COURT: AIlTl right. I'll accept them and hear from
you and Mr. Snyder and Mr. Cheek.

MR. SNYDER: Thank you, Judge.

As you heard, Monquez 1is 27. He went through tenth
grade and never got his G.E.D., but he wants to get that in
the Department of Corrections.

He -- and he's also worked at various warehouses --
Adidas and Delta -- something.

Regarding this incident, the defendant and Tiffany

Powell have known each other for about ten years. They --

23
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they were together with Monquez's sister. They were all
hanging out. They were all consuming alcohol.

Monquez got to the point where he -- he became a
Tittle belligerent and started to make comments towards
Ms. Powell and Ms. Powell's child, at which point he was
told to Tleave.

She, Ms. pPowell, pushed him a couple of times. Due to
his intoxication he stumbled. He hit his head on the door,
was forced out, was upset, and shot.

It was extremely reckless. He did not intend to hit
Ms. Powell, but that's what happened. we were very Tlucky
it was not worse. He expresses regret. He hates that it
happened.

Like I said, they were friends and acquaintances for
ten years. He did not want to harm her, but he did
something pretty reckless while intoxicated and these
injuries resulted.

Judge, he -- he has no record, nothing that rises to
the Tevel of even having been placed on probation. we're
asking for a sentence in the 10-year range.

I know he has some people here that would 1like to
address Your Honor.

THE COURT: Okay. Mr. Cheek, do you want to add
anything?

MR. CHEEK: Your Honor, just that this has always been

24




O 00 N o uvi A~ W N =

N N NN NN R R R R R R R R R R
Ui & W N B O ©W 0 N 6 1 A W N R O

a plea.

wWe explained to Mr. Young that we've done the best we
could to bargain with the state in this matter, that the
state is not offering any lesser charge. He's always been
interested in trying to plead to a lesser charge than he
was originally charged with. we've done the best we could
with that that there's not going to be any bargaining, any
bargaining coming, and we accept that, Your Honor.

And I've asked him to address the Court for himself.
In learning he had that traumatic experience as a child
being present while his father was murdered in front of him
because another adult had assaulted him and his father took
up the defense of his son, and his son was there when his
father got killed, Your Honor, I'm not a psychologist, but,
as I explained to him and his mother, seeing his father,
posttraumatic stress disorder and understand why he reacts
the way he does under certain instances, which it's not an
excuse, Your Honor. 1It's by way of explanation. But he
regrets he didn't push to get more help to kind of cover up
things for himself.

Your Honor, this all started out that day. As I
understand, his sister can better address it, but they were
all guests there. He came over. He had his money. He had
gotten paid. He bought pizza for all of the children.

He'd went out and bought a bottle of Hennessy. They drove
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him to the Tiquor store and came back. He brought a beer
with him when he came over there, but he went out and got
additional Tiquor. There'd been some additional other
activity going on that would have further contributed to
any kind of lack of good judgment he had that night.

we'd ask the Court to take all of that into
consideration when the Court fashions a sentence in the
matter.

He's done very good work. As Mr. Snyder said, he
worked for at least three companies. So he wasn't a person
who was out here in the community not contributing.

He's told the Court he does not have any children. He
did suffer the death of one child that was born
prematurely.

we'd ask the Court to consider all of that as the
Court fashions a sentence. He tried, but he was dealing
with a lot more serious emotional state. And I think he
appreciated and that under the drunken state he was to be
pushed out and assaulted by the victim in this case in
front of the children was certainly demeaning, but he was
drunk. And what he said, he was not taken seriously, but
one thing led to another and here we are today.

We just plead mercy, Your Honor, for him. That's all
I have to say on that, Your Honor.

THE COURT: All right. who else do you want to have
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talk?

A1l right. You are?

ASINIA WILKINS: I am Asinia wWilkins [sic], Monquez
Young's sister.

THE COURT: All right. what would you like to tell
me?

ASINIA WILKINS: I would 1like to say I been walking on
eggshells since this happened. 1I've lost my brother. But
not only have I Tost my brother. I've Tost my best friend.
And I -- 1like my family's been messed up since this has
been going on.

My brother has had this mental issue since he was
three years old that my mother's done tried everything that
she could to get him into counseling and everything, but
it's not working with him.

I just want my brother to be home and everybody be
safe and back how everything was going before this
happened. I do not believe that my brother tried to harm
her in any type of way.

THE COURT: What would be your explanation then why he
shot the gun into the house at her? what would be the
explanation for that -- an accident?

ASINIA WILKINS: An accident.

THE COURT: An accident?

ASINIA WILKINS: Yes, sir.
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THE COURT: Were you there?

ASINIA WILKINS: Yes, sir, I was there.

THE COURT: You were there?

ASINIA WILKINS: Yes, sir.

THE COURT: Could you explain to me how that was an
accident?

ASINIA WILKINS: The reason why I feel Tike it was an
accident is because he was under the influence.

THE COURT: Oh.

ASINIA WILKINS: He doesn't know that he shot her
through that door or shot through the door. And I don't
feel -- he was too -- he was too under intoxicated.
Everybody was. And I hate to say this, but not only was
we -- we were in there drinking, but we were also in there
smoking marijuana.

THE COURT: Smoking marijuana?

ASINIA WILKINS: Yes, sir.

THE COURT: Well, you know, that's -- that's an issue.
That's what happens when you do those kind of things.
Sometimes it alters your behavior and makes you do things
you might not do when you're sober. But voluntary
intoxication is never a defense to a criminal charge,
because you voluntarily do that.

You know, it's kind of 1like if you voluntarily get in

a car drunk and drive a hundred miles an hour into a crowd
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of people at a parade somewhere and kill a bunch of people,
you're responsible for it. You don't get -- it's not just
say, well, don't worry about it. He -- if he won't get
drunk again it won't happen again. You see, you have to
accept responsibility for what you do and all the
consequences therefrom.

You would agree with that, wouldn't you?

ASINIA WILKINS: Yes, sir.

THE COURT: Okay. Wwhat else would you like to tell
me?

ASINIA WILKINS: I just want my family back how it was
before.

THE COURT: Well, it'll never be Tike it was before
because it's all changed now, just 1ike when Mr. Young's
father was killed. It's never going to be Tike it was
before. It changes.

That's why you have to think about what you're doing
for the future and behave, do the right thing instead of
the wrong thing. And then things will be good for the
future. If you continue down the path that he's on, then
things will always be bad. But y'all are the only people
that can put your family back together and correct it. Wwe
can't do it. You can appreciate that, can't you?

ASINIA WILKINS: Yes, sir.

THE COURT: 1Is there anything else you'd Tike to tell
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me?

ASINIA WILKINS: No, sir.

THE COURT: Okay. Thank you.

Anybody else?

MR. CHEEK: I don't think so, Your Honor.

THE COURT: All right. Mr. Young, what would you like
to tell me?

THE DEFENDANT: Sir?

THE COURT: Do you have anything you'd like to add to
what's been said?

THE DEFENDANT: Yeah. 1I'd 1like to apologize to
Tiffany Powell and her mother, and most of all her
children, because the accident that occurred on June the
30th could have took the Tife. And I want to apologize for
that.

THE COURT: well, Mr. Young, that's the thing I'm
trying to understand.

As Mr. Cheek says, I'm not a psychologist or a
psychiatrist either, and even if I were or he was, we still
might not have an explanation.

But one thing that always bothers me, and I have a
question about, is, obviously, when your father was killed
in your presence it had a tremendous emotional impact upon
you. You haven't forgotten 1it, and you're today emotional

thinking about it and talking about it. And I can

30




O 00 N o uvi A~ W N =

N N NN NN R R R R R R R R R R
Ui & W N B O ©W 0 N 6 1 A W N R O

certainly understand that and appreciate that.

But what I can't understand is how that experience
that you had would not educate you and cause you to do
differently, because your conduct on this day, what it
resulted in was almost the same circumstance you had when
you were three except it was going to be this 10-year-old
boy's mother who would be killed in front of him by you.

So he would have had the same exact experience that
you had and it would be because of you who's had that
experience, and, obviously, it affected you. And it
bothers you and it upsets you. So why would you engage in
the same conduct that had such a detrimental impact upon
you?

THE DEFENDANT: I didn't know that. All I did is I
was --

THE COURT: You didn't know you did 1it?

THE DEFENDANT: Yeah. I didn't know that that's
what -- I didn't know I had done that. I didn't know that
I had shot, Tike, I would have -- I was nervous whenever
the gun had went off. But if 1'd've known that I had
intentionally hit her I would have stayed to make sure she
was okay.

THE COURT: You're saying you were so high and drunk
you didn't --

THE DEFENDANT: I was -- and I was forced out, so, you
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know what I'm saying, as her putting her hands on me, I
wasn't going to go back because I don't -- I don't like to
argue with people and I don't hit people, so I just kept
going.

THE COURT: Well, I know, but you shot one. You shot
one. In other words, you were already out. You said you
weren't going to go back or argue, but you were already
gone when you fired the shot.

THE DEFENDANT: And I didn't intentionally mean to.
It was an accident.

THE COURT: It was an accident.

well, do you understand that going to the 1liquor store
and buying that Hennessy and putting the bullets in that
gun and carrying it over to a house and getting drunk that
that always results, is people get made and get in an
argument and pull out a gun and shoot somebody, and
sometimes they kill somebody.

Do you understand that your voluntary intoxication is
not a defense to a criminal charge? Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: 1In other words, when you say it's an
accident, I assume that you're not saying that the gun just
somehow went off, that you didn't intend to pull any
trigger. You just think it just went off, it was just

there and just went off and just happened to go through the
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door and strike Ms. Powell? Are you saying you intended to
fire the shot when you shot through the door? You just
didn't necessarily intend that it would strike her and
cause all of the damage that it did.

THE DEFENDANT: I didn't know that I had shot through
the door.

THE COURT: Okay. Wwell, are you just saying you were
so intoxicated you didn't know what happened that day?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. well, as I say, you know that's not
a defense, and so you're responsible for your actions.

THE DEFENDANT: Yes, sir.

THE COURT: Do you have anything else you would 1like
to tell me?

THE DEFENDANT: No, sir.

THE COURT: On Indictment 2017-05577 -- that's the
indictment for attempted murder and possession of a firearm
during the commission of that crime -- Sentence of the
Court is you, Monquez Jamone Young, be confined to the
South Carolina Department of Corrections for a period of 30
years.

That sentence is suspended upon the service of 15
years and you're placed on probation for five years.

Cconditions of that probation, you're to get your

G.E.D., participate in substance abuse counseling, submit
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to random drug and alcohol testing.

You're to have no contact with any victim or family
member.

You are to participate in a mental health evaluation
and follow all treatment recommendations.

You are to pay $500 for your appointed counsel.

count two, possession of a firearm, five years.

Indictment 2017-5576, discharging a firearm, ten
years.

2017-5574, use of a firearm while under the influence,
two years.

Indictment 2017-5575, throwing bodily fluids, five
years.

Those sentences are concurrent. Give him credit for
any time he's entitled to pursuant to 24-13-40.

MR. CHEEK: Thank you, Your Honor.

MR. SMITH: Thank you, Your Honor.

END OF REQUESTED TRANSCRIPT OF RECORD
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CERTIFICATE

I, the undersigned Linda D. Moffitt, Oofficial Court
Reporter for the Seventh Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate and complete Transcript of Record of all the
proceedings had and evidence introduced in the trial of the
captioned cause, relative to appeal, in the Court of General
Sessions for Spartanburg County, South Carolina, on the 13th
day of March 2018.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

November 20, 2018

Linda D. Moffitt

Linda D. Moffitt
Circuit Court Reporter
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STATE OF SOUTH CAROLINA ) IN THE COURT CF COMMON PLEAS
)} FOR THE SEVENTH JUDICIAL CIRCUIT

[

COUNTY OF SPARTANBURG

Monquez Jamone Young, Case No.: 2018-CP-42-03066

S.C.D.C. No. 375637,

)
)
)
Applicant, )
) RETURN AND MOTION FOR A MORE
V. } DEFINITE STATEMENT
} {(Counsel Appointed)
State of South Carolina, 3
)
Respondent. )
)

In response to the application for post-conviction relief filed by Monquez Jamone Young

(Applicant) on September 4, 2018, Respondent would show this Court:
I, PROCEDURAL HISTORY

Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Spartanburg County Clerk of Court. Applicant was indicted at the October
2017 term of the Spartanburg County Grand Jury for use of a firearm while under the influence
(2017-GS-42-05574), throwing bodily fluids (17-GS-42-05575), discharging firearm at or into 2
dwelling (2017-G8-42-05576), attempted murder and possession of a weapon during violent
erime (2017.G8-42-05577). Charles William Snyder, III, and James A. Cheek, Esas,,

represented Applicant. Spenser H. Smith, Esq., of the Seventh Circuit Solicitor’s Office,

prosecuted the case. On March 13, 2018, Applicant pled guilty as indicted. The Honoralgg J. @
S S
Derham Cole sentenced Applicant to imprisonment for concurrent terms of: cc’%" ::? [
— 1
¢ Two years for shooting under the influence; no éf—;ﬂ‘
» Five years for throwing bodily fluids; :‘.g Gl
+ Ten years for discharging a firearm into a dwelling; S
e Thirty years for attempted murder, provided that upon service of fifteen years the»balancé
would be suspended upon five years of probation; and —

» Five years for possession of a weapon during the commission of a violent crime.
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Applicant did not appeal his plea or sentence.

IL STATEMENT OF THE FACTS

The underlying facts of the crimes for which Applicant is incarcerated were articulated

by the State during the plea proceeding as follows:

The incident occurted on the evening of June 30%, 2017, The victim,
Tiffany Powell, was at Highland crossing at her apartment. She actually is friends
with Mr. Young’s sister, Ms. Wilkins, who is present for this, She also lives in
that apartment complex., She'd come over for a get-together, and [Applicant] was
invited. He was drinking beer, I guess, while he was there in the apartment with
them. Present also was Ms. Powell’s child, and also I believe Ms, Wilkins®

children were also there,

Some sort of — for whatever reason, Mr, Young became, I guess, angry
and started saying things towards Ms. Powell. Ms. Powell’s son ttied to tell him
not to talk that way, and then he insulted the 10-year old son. At that point she
asked Mr. Young to leave and was escorting him out of the house in the foyer of
the apartment, opened the door. He walked out. And then as she was closing the

door there was & gunshot that went through the doot.

Your Honor, it went through her forearm, which caused a preity
significant damage, and then passed into her abdomen... She still is undergoing
effects from that, I believe, in her forearm. It caused damage to muscle and a
nerve type thing where she doesn’t have full mobility of that hand any more. And
she also had significant scarring. While she was in the hospital she found out she
was two months pregnant. She since has delivered the baby. 1t’s about a month
old. From what I’m told, ] think born in February. She is here in the courtroom.
She’s got a statement that she'd like for me to read,

Your honor, he then fled the scene. They do a canine track. They were
able to see there’s a bullet hole through the door, significant bleeding inside the
apartment. All of the kids were aware of what happened. They do a canine track
to Metro P.C.S. on John B. White, and they find Mr, Young hiding in the bushes

and a pistol, a .380 Smith & Wesson, in the nearby bushes. He’s very intoxicatcdm i
when they talk with him. They take him into custody. =
= Zp
When they get him to city hall for a potential interview he spits on Offic¢s ::_":“g
Smith and Officer Adams, and then they ended up putting a spit mask on him. — &>
And there’s video of him with that on there, and he shakes his head back and foith S92
[P

wntil he gets that off prior 10 the investigators coming to talk. And he didn’t reall¥

give any explanation for why he did what he did. He just said he wanted to talkdg

kis mom. =
(¥

| S TN
AR
nrr

€ H
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(Tr. 19-21). Upon inquiry by the Court, Applicant confirmed the above articulated facts. (Tr.
22,11 6-14).
II1, CURRENT APPLICATION
In his post-conviction relief application, Applicant alleges he is being held unlawfully for
the following reasons:

1. “Counsel fail to give vital instruction on the [nolo contendere]”
a, “By pleading guilty Movant thereafter pre”
2, “[Flawed] investigation defendant intoxication exclude question”
a. Applicant cites to Baker v. United States, 781 F.2d 85, 90 (6th Cir, 1986)
3. “procedural default, [preclude] them from [pursuing] claims™
a. Applicant cites to United States v. French, 719 F.2d 387, 390 (1 th Cir, 1983)

Applicant requests relief as follows:
e “Task the court to grant removal of 10 years and probation™
Attached to and incorporated herein are the records of the Spartanburg County Cletk of Court
regarding the subject convictions, Applicant’s records from the South Carolina Department of
Corrections, the plea transcript, and the current application for relief. Respondent reserves the
right to amend this Return upon receipt of relevant information.
IV, RESPONSE TO ALLEGATION OF INEFFECTIVE ASSISTANCE OF COUNSEL
Ineffective Assistance of Plea Counsel, Generally
Applicant’s allegations of ineffective assistance of counsel are without merit. Ina PCR

[¥2]

action, Applicant bears the burden of proving the allegations in his application. Butler \%tat?jr
= o~

Il

e
286 8.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective assistare o
AT o el
counsel as a ground for relief, Applicant must prove that “counsel's conduct so undermined m‘e::r i
=
proper functioning of the adversarial process that [it] cannot be relied upon as having pi'bdu:i:pia
L=

-l -

Py
Ard
.

just result.” Strickland v. Washington, 466 1J.8, 668, 686 (1984); Butler, 286 8.C. at 4"52, 334

S.E.2d at 814.
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In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s

performance was deficient. Strickland, 466 U.S. at 686; Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 {quoting Strickland, 466 U.S, at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases,
Butler, 286 8.C. at 442, 334 S.E.2d at §14. “Counsel is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional

judgment.” Id. {citing Strickland, 466 U.S. at 690). “When counsel focuses on some issues to

the exclusion of others, there is a strong presumption that he [or she] did so for tactical reasons

rather than through sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) {citing

Strickland, 466 U.S. at 690). The Court, in determining deficiency, must affirmatively entertain

the range of possible reasons counsel may have had for proceeding as they did. Cullen v.
Pinholster, 563 U.S. 170, 196 {2011); Harrington v. Richter, 562 U.S. 86, 109-10 (2011).
“[E]ven if an omission is inadvertent, relief is not automatic. The Sixth Amendment guarantees
reasonable competence, not petfect advocacy judged with the benefit of hindsight.” Yarborough

at 6; see also Murphy v. Davis, 901 F.3d 578, 592 (5th Cir. 2018) (“[Clounsel’s performance

need not be optimal to be reasonable.”). Applicant must overcome this presumption to receive

relief. Cherry, 300 8.C, at 118, 386 S.E.2d at 625. & 2
R
Second, counsel's deficient performance must have prejudiced Applicant such ﬂﬁ; 4 ::J:U
-
is a reasonable probability that, but for counsel's unprofessional etrors, the result of the™ 53 < f
=
proceeding would have been different.,” Cherry, 306 S.C. at 117-18, 386 S.E.2d at 62%0“ hei
~ .=
w
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prejudice analysis requires the court deciding the ineffectiveness claim to consider the totality of

the evidence before the judge or jury.” United States v. Basham, 789 F.3d 358, 371-72 (4th Cir.

2015) (quoting Elmore v. Ozmint, 661 F.3d 783, 858 (4th Cir. 2011)).

in the context of a guilty plea, Applicant must show that there is a reasonable probability
that, but for counsel's alleged errors, he/she would not have pleaded guilty and would have
insisted on going to trial. Hill v, Lockhart, 474 U.8, 52, 59 (1985). Because a guilty pisais a
solemn, judicial admission of the truth of the charges against an individual, the PCR applicant’s
right to contest the validity of such a plea is usually, but not invariably, foreclosed. See
Blackledge v. Allison, 431 U.S. 63, 73-74 (1977) (“Solemn declarations in open court carry a
strong presumption of verity. The subsequent presentation of conclusory allegations
unsupported by specifics is subject to summary dismissal, as are contentions that in the face of
the record are wholly incrgdible.”). Statements made during a guilty plea should be considered
conclusively, unless an Applicant presents valid reasons why he or she should be allowed to
depart from the truth of his statements. Dalton v, State, 376 8.C. 130, 137-38, 654 S.E.2d 870,
874 (Ct. App. 2007) {citing Crawford v. United States, 519 F.2d 347, 350 (4th Cir, 1975)).

Failure to Advise Regarding Nolo Contenderc

Respondent submits plea counsel’s failure to instruct Applicant of a nolo contendere plea

is without merit. For all practical purposes a plea of nclo contendere “is a plea of guilty in so far

as the consequences in the particular case in which it is pled.” Kibler v. State, 267 8.C. 25‘% 25-'%,

IS Fo
227 S.B.2d 199, 201 (1976). Where a “defendant intelligently concludes that his intercst@qui?z’;
G

=)

: . . g A
entry of a guilty plea and the record before the judge contains strong evidence of actual gt R0, =
T
v by ;-
material difference exists “betwecn a plea that refuses to admit commission of the ctimin®l ace &
Lo 2i

[ ey
TS

6f:

-
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and a plea containing a protestation of innocence.” North Carolina v. Alford, 400 U.S. 25,37, 91

S. Ct. 160, 167, 27 L. Ed. 2d 162 (1970).

In this instance, Applicant affirmed the facts the State presented during the plea hearing
and subsequently pled guilty to all charges, Nothing in the record indicates Applicant would
have proceeded to trial if he had knowledge of a nolo contendere plea, Thus, Applicant was not

prejudiced by trial counsel alleged!y failing to instruct him of a nolo contendere plea.

Conclusion and Action Requested

Applicant can satisfy neither requirement of the Hill test. However, the allegation of
ineffective assistance of counsel probably raises questions of fact that the record does not
conclusively refute. Accordingly, Respondent respectfully requests an evidentiary hearing to
fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305 S.E.2d 247, 248 (1983)
(“Where an application for post-conviction relief alleges specific instances of ineffective
assistance of counsel which are not conclusively refuted by the record before the lower court, a
question of fact is raised which can only be resolved by an evidentiary hearing.”).

V. MOTION FOR MORE DEFINITE STATEMENT

Respondent also hereby moves for a more definite statement. The Uniform Post-
Conviction Procedure Act requires the Applicant to "specifically set forth the grounds upon
which the application is based.” S.C. Code Ann. § 17-27-50. Tt is incumbent upon Applic

through counsel, to amend his application where necessary to set forth specific facts upon vehic

Isgmﬁ

Sungy

his allegations are based. See Rule 71.1(d), SCRCP (“Counsel shall insure that all availabfe?
e

grounds for relief-are included in the application and shall amend the application if neccssggr ”)

NN

see also Coardes v. State, 262 8.C. 493, 497, 206 S.E.2d 264, 265 (1974) (“[M)ere al]cgatm'ns af

incompetency or ineffectiveness of counsel will not ordinarily suffice as grounds for a new trial

Page 6 of 9
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under the Post-Conviction Procedure Act. The bare assertion by the appellant that he was
deprived of adequate and effective assistance of counsel is insufficient.”). Where an applicant
fails to adequately set forth the grounds upon which he seeks relief, the court may at any time
prior to entry of judgment “issue orders for amendment of the application or any pleading or

motion[.]” S.C. Code Ann. § 17-27-70(a); see also Rule 12(¢), SCRCP (permitting a circuit

court judge to require a more definite statement when vague or ambiguous pleadings are filed).
Applicant has failed to set forth sufficient facts to "support each ground" or to explain

with sufficient specificity the facts upon which his second and third claims are based,

Respondent simply cannot ascertain precisely what it is Applicant intends to argue by way of his

citations to Baker and French—neither case appears favorable to any possible basts for relief.

Applicant appears to have put forth an effort to a claim of ineffective assistance, but the meaning
of his writing is not clear.

Therefore, Respondent requests that Applicant be required to amend his application to set
forth specifically the grounds on which his claims are based.

V1 APPLICANT’S RELIEF REQUESTED IS NOT AVAILABLL

In his prayer for relief, Applicant requests the Court reduce his sentence. This relief is
unavailable in a post-conviction relief action. If this Court finds a defect in the original
procecdings, the appropriate relisf would be a new trial on the original indictments. Gilstrap v,

State, 252 S.C. 625, 168 S,E.2d 88 (1969); see also Smith v. State, 413 5.C. 194, 195, 775

~ W
S.E.2d 696, 696 (2015) (“We now clarify the proper remedy is a new trial,”) Grantv,  Z g -

oo
MacDougall, 244 5.C. 387, 391, 137 S.E.2d 270, 272 (1964) (relief of absolute release nof> 3

N &

30 M¥TT

M
4

available). Where an applicant seeks only relief to which he or she is not entitled, “itisnoly il

H
0

incumbent upon [the| court to pass upon what relief, if any, he [or she) might, perchance, E‘_é L
(Ve T
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entitted to.” Young v. State, 250 8.C. 476, 479, 158 S.E.2d 764, 765 (1968). For these teasons,
if the application is not otherwise amended before the evidentiary hearing to reflect a desire for
appropriate relief, Respondent would respectfully request this Court engage in a thorough
colloguy with Applicant to apprise him of the relief available in a PCR. If at the evidentiary
hearing Applicant indicates no desire in appropriate relief but a desire to proceed, Respondent
will at that time move to dismiss the application.
VII. ASSERTION OF RIGHTS TO NOTICE OF AMENDMENTS, EXPERTS

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing.
Any claims not specifically laid out in this PCR application or in amendments will be opposed by
the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code

of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),

SCRCP: Mangal v. State, 421 8.C. 85, 805 S.E.2d 568 (2017). All claims should be made well
in advance of the evidentiary hearing. Because Applicant has been appointed an attorney, the
attorney, and not Applicant, is the only individual authorized to file amendments to this
application. See Rule 11, SCRCP. Pro se filings will not be considered at the PCR hearing.
Respondent reserves the right to request that any amendments withheld until the last minute be
stricken bscause of undue prejudice to Respondent. See Rule 15(a), SCRCP.

Pursuant fo' § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
formal discovery p;rocesses fo issue subpoenas or otherwise obtain discovery meterials unless
granted leave from the Court upon a showing of good cause. Furthermore, Respondent reqril;st :
that all potential exhibits and materials used to produce potential expert witness testimony_%e =T
sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the ri% ton.:; ::;f:
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request a continuance and oppose witness testimony and exhibits that are withheld until the last
minute resulting in undue prejudice to Respondent.
VIII. GENERAL DENIAL
Respondent denies cach allegation not expressly admitted, qualified, or explained.
IX, CONCLUSION

WHEREFORE, Respondent respectfully requests that this Court grant its motion for a

more definite statement as set forth in Section V, above, and thereafter convene an evidentiary

hearing on the allegations of ineffective assistance of counsel.

Respectfully submitted,

ALAN WILSON
Attorney General

W.JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attormney General

JOHNNY ELLIS JAMES JR.
Assistant Attorney General
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG
2019-CP-42-03066

MONQUEZ YOUNG, #375637
Applicant,

vs AFFIDAVIT OF SERVICE BY MAIL

]

)

}

)

}

}

)

}

}

'

)

STATE OF SOUTH CAROLINA, )]
)

Respondent, )
)

1. I am an employee of the Respondent in the above-captioned action.

2, Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail,

3. I have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

Rodney Wade Richey, Esquire
Richey & Richey, PA

PO Box 10916

Greenville, SC 29603-0916

DATED this the 8" day of August, 2019.

_eefle gy

Meghan Young, Legal Assistant
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STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

MONQUEZ YOUNG,
Applicant,
vs.
THE STATE OF SOUTH CAROLINA,

Respondent.

M e e e e e e e e et e et i e e e

IN THE COURT OF
COMMON PLEAS

OF THE SEVENTH
JUDICIAL CIRCUIT

TRANSCRIPT OF RECORD
2018-CP-42-03066

October 11, 2019
Spartanburg, South Carclina

BEFORE:

HONCRABLE G. THOMAS COOPER,

A PPEARANTCES

RODNEY W. RICHEY, ESQUIRE
For The Applicant

Judge.

JACOB A. ISENBERG, ASSISTANT ATTCRNEY GENERAL

For The State

Julie A.

Cendroski,

Circuit Court Reporter
Seventh Judicial Circuit




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

93

I NDE X

WITNESS

ANNOUNCEMENT OF CASE
By Mr. Isenberg

MONQUEZ YQUNG

DIRECT EXAMINATION
By Mr. Richey

CROSS-EXAMINATION
By Mr. Isenberg

JAMES CHEEX

DIRECT EXAMINATION
By Mr. Richey

CROSS-EXAMINATION
By Mr. Isenberg

CHARLES SNYDER

DIRECT EXAMINATICN
By Mr. Isenberg
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EXHIBITS

MARKED

ENTERED

NO EXHIRBRITS PROFFERED
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MONQUEZ YOUNG VERSUS STATE OF SOUTH CAROLINA

THE COURT: Attorney General, you may procceed.
MR. ISENBERG: Good morning, Your Honoxr. The

next or the first case of the day is Monguez Young

versus the State of South Carolina. This i1s Case Number

2018-CP-42-03066. This case is based upon an
application filed by Mr. Young on September 4th, 2018,
for postconviction relief. He's confined in the South
Carcoline Department of Corrections pursuant to the
orders of the Spartanburg County Clerk of Court.

He was indicted at the October 2017 term of the
Spartanburg County grand jury for use of & firearm while
under the influence, throwing bodily fluids, discharging
a firearm at or into a dwelling, attempted murder and
possession of a weapon during a viclent crime.

On March 13, 2018, he pled guilty as indicted.
The Honorable J. Derham Cole sentenced him to
imprisconment for concurrent terms of up to 30 years for
-—- that would be the attempted murder charge, but that
would be suspended upon the service of 15 years,
followed by five years probation on those. He did not
appeal his plea or sentence. And with that, I'll let
opposing counsel call his case.

THE COURT: Mr. Richey?

MR. RICHEY: Thank you, Your Honor. We call
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DIRECT EXAMINATION OF MONQUEZ YOUNG BY MR. RICHEY

Mr. Young.

{Witness comes forward.)

THE COURT: Stand right there. Put your left

hand on the Bible and raise your right hand as far as

you can. (Complies.)

you're

Do you solemnly swear or affirm the testimony

about tec give in this hearing to be the truth,

the whole truth, and nothing but the truth sc¢ help you

God?

havi

BY MR.
Q.
A,

Q.

THE DEFENDANT: Yes, sir.
THE COURT: 211 right. Have a seat.
MONQUEZ YOUNG,

ng been duly sworn, testified as fcllows:
DIRECT EXAMINATION

RICHEY:

Sir, would you state your name, please.

Mongquez Young.

And, Mr. Young, are you currently in the

Department of Corrections?

i
Q.
A.
Q.
County;

A.

Yes, sir.

And what are you in there for?

Attempted murder and possession of a firearm.

Okay. And you, you were charged in Spartanburg
is that correct?

Yes, sir.
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DIRECT EXAMINATION OF MONQUEZ YOUNG BY MR. RICHEY

Q. And whe represented you on those charges?

A. Mr. Chad Snyder and James cheek.

Q. Okay. And, and you filed an application for
poestconviction relief because you believe they did not

effectively represent you; 1is that correct?

A. Yes, sir.
Q. And, and this occurred -- briefly, the incident
occurred ~- can you tell me briefly what happened in the

incident, Jjust briefly?

A. What do you mean?

Q. Can you briefly tell me what happened in this
incident?

A. The gun, firearm went off and hit Tiffany Powell.

Q. Okay. And prior to the gun going off, was there
any kind of scuffle between you and her?

A, Yeah, she put her hands on me.

Q. Okay. And, and you received this 15-year
suspended sentence; 1s that correct?

A. Yes, sir.

Q. And yecu're asking this Court to grant you a new
trial, correct?

A. Yes, sir.

Q. And one of the issues you had is that your
preliminary hearing was waived?

A. Yes, sir.
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DIRECT EXAMINATION CF MONQUEZ YOUNG BY MR. RICHEY

Q. And did you ask the lawyers to have the hearing?
A. Yes, sir.

Q. And who did you ask?

A. Chad Snyder.

Q. And what happened with that request?

4. He said that he would set me up another schedule

and I got the envelope but I was never c¢n the docket --

Q. Okay.

A, -—- to go.

Q. I'm sorry?

A, I was never on the docket to show.

Q. And you made that request more than one time?
A. Yes, sir.

Q. Okay. Did you and -- did you and your attorney

go over the discovery?

A. No, sir.

Q. Okay. Did you, did you get the discovery?

A. Yes, sir.

Q. But did you have an opportunity to sit down and
discuss 1t with tThem?

A. They came ---

Q. Or wvisit with themn.

i They came to visit me three times and out of
those three times they never opened my discovery up and

spcke with me about it.
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DIRECT EXAMINATION OF MONQUEZ YOUNG BY MR. RICHEY

Q. You say they never opened 1t up. They just ---

A They just came and was telling me that you're
looking at 15 years and if you don't take the 15 you're
going to trizl, you're getting 30.

Q. Okay. Did you, did you know what the evidence
was against you?

A. As far as me reading my discovery I know what I
was being charged as reading discovery, but them sitting
down and talking to me about it, no.

Q. Was there any investigation done in the case that

you're aware of?

A. No, sir.

Q. None?

A, No.

0. And if an investigation was done, do you believe

they would have uncovered stuff to help ycocur case?

A. Yes, sir.

Q. And what would that be?

A. I don't know.

Q. Okay. But you, you did want them to investigate
your case, correct?

A. Yes, sir.

Q. Okay. All right. And, and the indictment
process, it's your position, that these cases, the

indictments were not proper; is that correct?
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DIRECT EXAMINATION OF MONQUEZ YOUNG BY MR. RICHEY

A. Correct.

0. Ckay. And why 1is that?

A, It doesn't have a true bill stamp or a no bill
stamp and it doesn't have a John Hancock signature as
far as the grand jury that have initials.

Q. And I'm gonna go -- you have seen this plea
transcript, correct? You'wve seen this?

A, Yes, sir.

Q. And you answered these guestions in a, in a way
that you were satisfied and all this stuff. Can you
tell me why you answered these questions the way you
didz

A. Because when I started to speak up, whenever the
sclicitor had told the judge that I've been true billed
on the indictments I was told that I wasn't making
myself lock good. And from then on cut I was telling
the Judge yes, sir, to the guestion that was being
asked.

Q. Okavy. And s¢ —-—-

A. Because I didn't want to make myself lock bad, as
was said I was looking bad.

¢. Who saild you were locking bad?

A, Mr. James Cheek.

Q. And you understand that in this new trial that

you could, in theory you could get more time on the way
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CROSS-EXAMINATION OF MONQUEZ YQUNG BY MR. ISENBERG

3

back, you understand that?
4. Yes, sir.
Q. Ckay. Thank you. Answer any questions the
Attorney General will have for you.
MR. ISENBERG: May it please the Court?
THE COURT: Yes, sir, you may proceed.
MR. ISENBERG: Thank you.
CROSS-EXAMINATION

BY MR. ISENBERG:

Q. Good morning, Mr. Young.
a. Good morning.
Q. How are you deing today?

A. I'm doing all right.

Q. You testified on direct that you wanted an
investigation, correct?

A, Yes, sir.

Q. Okay. But you alsc testified that you didn't
kncw what you wanted investigated, correct?

A. Yes, sir.

Q. So you had nothing to cffer your attorneys to
investigate?

THE COURT: You've got to answer the question.

BY MR. ISENBERG:

Q. Yes or no?

A. Yeah. I don't know.
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CROSS-EXAMINATION OF MONQUEZ YOUNG BY MR. ISENBERG 11

Q. You don't know? You still don't know if there's
anything to investigate?

A. Oh, yes, sir.

Q. Okay. All right. So now that we know that there
was nothing to investigate, let's move on to discovery.

You testified that your attorneys visited you three

times.
A. Yes, sir.
Q. And they never went over discovery with you,

correct?
A, Yes, sir.
Q. Ckay. Now, did you ever go over discovery on

your own?

A. Yes, sir.
Q. Okay. So you did review the discovery, correct?
A. Yes, sir.

Q. ©Ckay. And you also testified that there was a
plea offer for 15 years, correct?

A, Yes, sir.

Q. Okay. Are you now saying that you wish vou would
have gone to trial instead of accepting that 15 years?

A. Yes, sir.

Q. Then why did you agree with the facts that the
solicitecr stated at the plea hearing?

A, Because my attorneys was telling me that I'm
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CROSS-EXAMINATION OF MONQUEZ YOUNG BY MR. ISENBERG

loocking at 15 years and if I did not take the 15 years I
was going to trial and it was giving me 30. S0 when I
went in an open plea, I pled guilty to the 15 years.

Q. So you agreed to the facts because you didn't
want to go to trial, correct?

A. Ne, I agreed. Yeah, I took the 15 years instead
of going to trial and getting the 30 because I was told
if I go to trial I'm getting 3C years. Sc I agreed to
take the 15 vyears.

Q. Ckay. And why is it that you want to go to trial

now?

A. Because I just I feel like that was too much
time.

Q. So you want to go to trial now because the

sentence that you received was too much in ycur opinion?

A. And ---

Q. Yes or no?

A, Yes.

0. No further gquestions.

MR. RICHEY: No other questions.

THE COURT: Nothing else? All right, you may
come down. Thank you.

(Witness leaves witness stand.)

MR. RICHEY: I call James Cheek.

(Witness comes forward.)
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DIRECT EXAMINATION OF JAMES CHEEK BY MR. RICHEY 13

THE COURT: Put your left hand on the Bible, sir,
raise your right hand. (Complies.)

Do you scolemnly swear or affirm the testimony
you're about to give in this hearing will be the truth,
the whole truth, and nothing but the truth?

THE WITNESS: I do.

THE COURT: All right. Proceed.

JAMES CHEEK,
having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. RICHEY:
Q. Sir, would you state your name, please.

A. James Cheek.

Q. And, Mr. Cheek, are you an attorney in
Spartanburg?

A. I am.

Q. And where are you employed?

A. I'm employed for the last 15 years with the

Spartanburg County Public Defender Office.

Q. And during vour employment did you represent Mr.
Young?
A, I assisted in the representation of Mr. Young.

The lead attorney would have been Mr. Chad Snyder.
Q. Ckay. And did -- and I'm gonna go through these

lssues with you. In terms of the investigation, did you
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DIRECT EXAMINATION OF JAMES CHEEK BY MR. RICHEY 14

have any participation in that?

L. I don't understand the term investigation.
That's usually relying upon --

Q. Well ---

A, -- what the law enforcement investigates. What
does he mean by investigate?

Q. Did you, did you look into any of the facts and
evidence of the case with Mr., Young?

A. I did.

Q. Okay. And did you, did you review any discovery

with him?

A. All of it.

Q. Okay. And did you -- where did you review that,
at the Jjail?

A. At the Spartanburg County Detention Facility, as
well as here at the courthouse.

0. From your discussions with him, do you believe he
understood what was in the discovery?

A, I do believe that he did understand what was in
the discovery. He had opportunity to review it himself
on his own. We had at least two or three different
conversations with him. He never indicated he didn't
understand what he was charged with, what the
allegaticons were, law enforcement, the victims in the

case, about any witnesses, one of whom would have been
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DIRECT EXAMINATION OF JAMES CHEEK BY MR. RICHEY 135
his sister.

Q. And, and you -- the indictment process, were you
satisfied with the indictments in this case?

A. I am.

Q. Do you believe that they were, in fact, true
billed?

A. I do.

Q. Okay. And did you have any discuss -- you've
heard the testimony. Did you have any discussions with
him during the plea about what to say and not to say?

A. No, I did not.

Q. Okay. And you were not invelved with the waiver
of the preliminary hearing; is that correct?

A. No, I don't -- I do not participate generally in
the preliminary hearing process.

Q. You participate more after there was a decision
made whether to plead or not?

A, No.

Q. Okay.

. I participate in the generation of a plea by
having conversations with the clients prior to a final
decision for the entering of a plea.

Q. And in terms of a case, is it your position that

this was a favorable outcome for him?

L. I think it was quite a favor outcome. I've heard
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CRCSS-EXAMINATION OF JAMES CHEEK BY MR. ISENBERG

the discussion and testimony here today. I would have
never said give him 30 years because there was
significantly more time he was facing given the
aggregate of the charges and the sentences that he could
have been facing had he gone to trial.

Q. And, and do you believe 1f he had gone to trial,
what is your opinion about it being successful?

A. Success for the trial?

Q. Yes, sir.

A, Oh, I think that there would have been absolutely
no chance of a guilty verdict not being rendered by the
jury.

Q. Thank you. Answer the questions the State has
for you.

MR. ITSENBERG: May it please the Court?
THE COURT: Yes, sir. Cross—-examination.
CROSS-EXAMINATION
BY MR. ISENBERG:

Q. Good morning, Mr. Cheek.

A, Good morning.

Q. How are you doing today?

A. Doing well, thank you.

Q. Good. Good. You testified that you weren't his
attorney during the preliminary hearing, cocrrect?

A. No, I did not attend the preliminary hearing.
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CROSS-EXAMINATION OF JAMES CHEEK BY MR. ISENBERG 17

Q. Okay. And you testified you went over discovery
with him.

A. I did.

Q. Okay. And you testified that the only potential
investigation you could have done was two on his sister;
is that correct?

A. I don't think I test -- I don't think I said
that.

Q. Okay. I -- Okay, that's fine. You testified
that --—-

A, I said that given that one of the witnesses would

have been his sister --

Q. Ckay.

A, -- and he was aware of that --

Q. Uh-huh.

A, —- had he gone to trial, his own sister would

have been testifying as to what involvement he had and
the injuries that were inflicted upon her from him.

Q. Okay. Did that factor in to his decision to
plead?

A. I don't know what factored in. I think mostly
the fact that there was significant credible evidence
would have been given that he was found with a gun at
another location from the incident still in an

intoxicated state that his sister and the wvictim had
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CROSS-EXAMINATION OF JAMES CHEEX BY MR. ISENBERG 18

told law enforcement he was under at the time of the
commission of the acts that led to his arrest and

prosecuticn.

likely gonna testify that he fired that gun, correct?

almost simultaneous with him being pushed out of the

Q.

A.

door

possesslion was discharged through the door and that he
was the only person in the hallway at the time of the
discharging of the firearm that result in the injury to

Ms.

he's the only person who could have fired that shot?

good case against him when he pled guilty, right?

didn't direct him to answer any of the questions in a

specific way during the plea hearing, correct?

Q.

A,

Q.

A,

Q.

A.

Q.

A.

Q.

Right. And his sister and the victim were both

Well, I think they would have testified that

Uh-huh.

-- that a gun that they knew he had in his

Powell.

So the State's case would have essentially been

Absclutely.
And you discussed that with him, correct?
Absolutely.

Okay. And so he knew that the State had a pretty

He knew that the State had almost iron clad.

Okay. And you also testified on direct that you
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CROSS-EXAMINATION OF JAMES CHEEX BY MR. ISENBERG 19

L. I may have told him to calm down --

Q. QOkay.

A, —-- and not interrupt and to listen and be
responsive at the time. That the Court would give him

an opportunity to respond to any ingquiries from the
Court.

@. And is that something yecu normally tell vyour
clients during a plea hearing?

A. Absolutely. Be respectful. You ask them for
leniency and mercy. You've got to show respect to the
Court.

Q. And that, that's because you also told him the
judge has the discretion to sentence them to whatever
they want to with the statutory limits, correct?

A. Well, the Court in its own decisicn in entering
the sentence, I felt especially since there was a degree
of emotionalism alleged at the time of the incident,
that it was not a good idea for Mr. Young to get in
front of the Court and just demonstrate that he was out
of control.

Q. Right.

A, To be in contrel. To be respectful and to ask
the questions to his best of his ability.

Q. Right. Okay. I have no further questions.

A. Thank you.
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DIRECT EXAMINATION COF CHARLES SNYDER BY MR. RICHEY

20

Q. Thank you.

THE COURT: Any redirect?

MR. RICHEY: No guestions.

THE COURT: All right. You may come down.

THE WITNESS: Thank you.

(Witness leaves witness stand.)

MR. RICHEY: We call Mr. Smith (sic), please.

THE COURT: Snyder, you mean?

MR. RICHEY: Yeah.

(Witness comes forward.)

THE WITNESS: Judge, I apologize. I was over
across the hall doing motions, so I was a little bit
late.

THE COURT: You're here now. Place your left
hand cn the Bibkle, raise your right hand. (Complies).

Solemnly swear or affirm the testimony you're
about to give in this case will be the truth, the whole
truth, and nothing but the truth so0 help you God?

THE WITNESS: I do.

THE COQURT: Thank you. Be seated.

CHARLES SNYDER,
having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. RICHEY:

Q. Sir, would you state your name, please.
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DIRECT EXAMINATION OF CHARLES S3SNYDER BY MR. RICHEY 21

A. Charles Snyder,

Q. And where are you employed?

A Spartanburg County Public Defender's Office.

Q. And during your empleoyment there, did you
represent Mr. Young?

o, I did.

Q. And yvou did some of that representation with Mr.
Cheek; is that correct?

A, During the plea, yes, sir.

Q. Okay. And the initial part -- and so the case
was essentially your case originate was your case,
correct?

4. It was actually originally assigned to Matt
Shealy with our cffice.

Q. Yeah.

A. He left and then I took over his representation.

Q. OCkay. And sco at the time you took over, in terms

of the preliminary hearing and all that stuff, did you

-- do you -- did you waive that prelim or do you know?
A, I was going through my records trying toe figure
that out. I looks like a letter was sent to Mr. Young

September 21st of 2017, from Matt Shealy, notifying him

that his preliminary hearing was set for October 9th,
2017. I have a letter here November 1lst, 2017,

informing him that Mr. Shealy left the office and that

I
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DIRECT EXAMINATION OF CHARLES SNYDER BY MR. RICHEY 22

was taking over, so that would have been after his
preliminary hearing. I have no notice from that
hearing.

Q. Okay. And do you —-- cokay. And do you know where
the -- so0 he actually requested one; is that correct?

4. We request preliminary hearings for all of our
clients.

Q. QOkay. In terms of the discovery, did you have an
opportunity to discuss that with him?

A, I did. I actually, as soon as I get everybody's
representation I send him his discovery. And then I
know that we met several times and went over it every
time.

Q. So it wasn't a situation where you went down and
just talked to him and not go over the discovery?

A. We -- I can't remember every conversation we had,
but I go there, we talk about discovery, we talk about
other things, so... But we, we did go over discovery
numerous times.

Q. And in terms of, in terms of an investigation,
was there any information in the discovery that you felt
like you need to go deeper into?

A. It was pretty cut and dry.

0. Well, what do you mean by that?

A. As Mr. Cheek just told the Court, essentially
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they were, he and his sister and friend and child were
all just having a good time. They were drinking. T
think there was some evidence presented at the guilty
plea. There was also marijuana intake.

And then they, I know Mongquez made some comments
directed towards the friend and then towards the
friend's son, ten-year-old son. That's when he was
asked to leave and things began, escalated a little bit.
I know that he stumbled when he was -- and he was mad
and embarrassed. And when the docr -- and when he was
outside, the door shut and she shot through con them.

And that's when the injury happened.

Q. Okay. And, and the indictments, did you have any
opportunity to review those prior te the guilty plea?

A. I did.

Q. And did you see any defects in those indictments?

A Repeat the guestion.

Q. Was there any defects in them, in the
indictments?

A. Defects?

0. Yeah.

A. I'm sorry, I thought you saild facts. No. They
all were true billed and they all seemed straight
forward.

Q. And what do you believe -- and you, you know that
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DIRECT EXAMINATICN CF CHARLES SNYDER BY MR. RICHEY

Mr. Young is requesting a new trial on this case. Do
you understand that?

FiW I do.

Q. And, and do you believe that at a new trial he
would have an c¢pportunity te get out of his sentence?
Dces he have an opportunity to win a new trial?

A. As I stated, the facts are pretty cut and dry.
mean, I don't -- this case was never going to be a
trial. I mean, it was always -- 1t was one person
always. He had a pistol and shot through the door.
Someone was shot. I mean, there was little doubt as to
what happened.

Q. Thank you. Answer the questions the Attorney
General has.

MR. ISENBERG: I have no questions for this
witness, Your Honor.

THE COURT: All right. You may come down.

(Witness leaves witness stand.)

MR. ISENBERG: Ycur Honor, we'd ask the witness
be excused.

THE COURT: Any c¢bijection?

MR. RICHEY: None, Your Honor.

THE COURT: The witness is excused.

(Witness leaves courtroom.)

MR. RICHEY: We have no other witnesses.

I
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THE CCURT: Anything further from the State?

MR. ISENBERG: Your Hcecnor, nothing from the
State.

THE COURT: All right. That will conclude this
hearing.

MR. ISENBERG: Thank you, Your Honor.

(Court takes matter under advisement.)

{Hearing concluded at 9:59 a.m.)

=== THIS ENDS REQUESTED TRANSCRIPT ---
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
) .
Monquez J. Young, SCDC #375637 )
)} Case No.: 2018-CP-42-03066
Applicant, )
)
V. )
) ORDER OF DISMISSAL
State of South Carolina, )
)
Respondent. )
3,
)

This matter comes before the Court by way of a post-conviction relief (hereafter “PCR™)
application, filed by Applicant Monquez J, Young on September 4, 2018. ReSpondqm madg;ts
:-:;
return on August 8, 2019, An evidentiary hearing convened on October 11 2019,@;;

"y % 5-' --c ‘2‘:’3
Spartanburg County Courthouse. Applicant was present at the hearing and repmx%dsbyr -

Rodney W. Richey, Esquire. Assistant Attorney General Jacob A. Isenberg, of tﬂgt@h =3 5’
S §
Carolina Attorney General’s Office, represented Respondent. :{j 8

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s plea
counselors Charles W. Snyder and James A. Cheek (hereafter “Counsel”) also testified. After a
thorough review of al records and evidence before this Cour, this Court finds Applicant cannot
meet his requisite burden of proqf in establishing he is entitled to post-conviction relief and
denies and dismisses this application with prejudice. Specific findings of fact and conclusions of
law are set forth below.

cedu isto

Applicant is confined in the South Carolina Department of Corrections pursuant to orders

of commitment of the Spartanburg County Clerk of Court. During the October 2017 term, |

Applicant was indicted by the Spartanburg County Grand Jury for use of a firearm while under




81

the influence (2017-GS-42-05574), throwing bodily fluids (2017-GS-42-05575), discharging a
firearm at or into dwelling (201 7-(8-42-05576), attempted murder (count one), and possession

of a weapon during a violent crime (count two) (201 7-GS-42-055 77). Counselors Snyder and
Check represented Applicant. Assistant Solicitor Spenser H. Smith of the Seveath Cirouit
Solicitor’s Office, prosecuted the case. On March 13, 2018, Applicant pled guilty as indicted

before the Honorable J. Derham Cole. Judge Cole sentenced Applicant to thirty years
imprisonment, suspended to fifteen years with five  years® probation for attempted mnrder,;g;us

five years® imprisonment for possession of a firearm during the commission of aq@hc :2

a0 = i
years for throwing bodily fuids, with ail sentences runmng concurrently. Apphca&@gnot D
= -1

606

appeal his plea or sentence.

}J‘

Statement of Facty
On June 30, 2017, the victim, Tiffany Powell, was at her apartment. (Plea Tr. 19).

Applicant’s sister and the victim are friends and both live at the same apartment complex. (Plea
Tr. 19). They, along with Applicant, had a get-together at one of their apartments. (Plea Tr. 19).
The victim’s child and Applicant’s sister’s children were also there. (Plea T. 1), Applicant was.
drinking beer while in the apartment. (Plea Tr. 19). Applicant became angry and started verbally
disparaging the victim. (Plea Tr. 19). Her ten-year old son tried to tell him to stop and then
Applicant started insulting him instead, (Plea Tr. 19). Applicant was asked to leave and the
victim began escorting him out, opening the door. (Plea Tt. 19). He walked out, but as she was
closing the door a gunshot went through the door. (Plea Tr. 19-20), The gunshot went through
her fﬁrearm, causing significant damage, and then passed into her abdomen, causing long-term
muscle and nerve damage, & loss of moﬁility in her hand, and significant scarring. (Plea Tr. 20).

é"f Page 20f 17
-2
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While treated at the hospital, the victim discovered she was two months pregaant, (Plea Tr. 20).
Applicant fled the scene. (Plez Tr. 20). The police did a canine track and saw there was a
builet hole through the door and a lot of blood inside the apartment. (Plea Tr. 20). All of the
“children wete present during the incident and witnessed what happened. (Plea Tr. 20). Police did
a canine track 1o a nearby Meiro P.C.S. store and found Applicant in the bushes and g pistol
“nearby. (Plea Tr. 20). He was very intoxicated when they approached him and took him into
* custody. (Plea Tr. 20). When Applicant was transported to city hall for a potential interview, he
spat on Officers Smith and Adams, and they had 1o put a spit mask on him. (Plea Tr. 21).
Applicant was recorded on video shaking his head until he got the mask off. (Plea Tr, 21).
Applicant never gave an éxplanaﬁ,on for his behavior, other than saying he wanted to talk 1o his
mother. (Plea Tr. 21). Upon inquiry by the Court, Applicant confirmed the above-articulated

@ &3
facts, (Plea Tr. 22). P B
58 £ 0
Curreat Action before this Court fZza -
Zeo T i
In hls PCR appltcanon, Applicant alleges he is being detained unlawﬁxlly;fﬁge = 3
28e 5 T
following reasons: Sa =
=3 =)

1. “Counsel fail{ed] to give vital instruction on the [nolo contendre].”
2 “By pleading guilty movant thereafter [sic].”

“[Flawed] investigation defendant intoxication exclude question.”
a. Applicant cites to Baker v. United States, 781 F. 2d 85, 90 (6th Cir. 1986).

3. “Procedural default, fpreciude] them from {pursuing] claims."”
a. Applicant cites to United States v. French, 719 F. 2d 387,390 (11th Cir.
1983).

Applxcant requests relief as follows: “removal of 10 years and probanon.
At the PCR hearing, Applicant proceeded forward on the following claims: the pleawas .

involuntary becanse he believes fifieen years is too long of a sentence; there were flaws in the

g . - Page 3 0of 17
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indictment procéss; Counsel were ineffective when they waived the preliminary hearing after
. Applicant requested one; Counsel were §ncﬁ‘ecﬁve for failure to investigate; and Counsel were
ineffective for failure to review discovery,
m esti Presen t the Eviden: H
Applicant’s Testimony
Apphcant alleged Counse] were ineffective for failing to request a prehmmary heanng
_ aﬁer Appltcant specxﬁcally mquested one several times. (PCR Tr 6) Apphcani stated Comsel

gave Applicant the dJscovery in his case, but they never discussed it with him dur@goanyé}' thelr S
i)

- =it
—‘
meetmgs (PCR Tr. 7). Instead, according to Applicant, the only thing Counsel &datthe —<

=T - ,
co o+
meeungs was tell him if he pled guilty he would receive fifteen years’ mensomg,tﬂi,(i}ut ithe i1}

went to trial he would receive thirty years. (PCR Tr. 8). Applicant stated he knew ‘%gg thé:"
c:

¥ = frocn
A

charges were and the evidence against him by reading the discovery, but Counsel neirer
discussed it with him. (PCR Tr. 8). Applicant explained he wanted Counsel to investigate the
evidence against him and alleged it would have helped his case if they did, but he did not
articulate any specific issue or witnesses he believes Counsel should have investigated. (PCR Tr:
8, 10-11), |

Apphcant tesuﬁcd he believed the indictment process was improper because the T

mdmtments did not have a true-blll stamp or no-bill stamp and did not have grand jury mmals ons e e

"w

them. (PCR Tr. 9). Applicant admitted he answered the questions from the piea Judge at the plea

heanng n @ way that signified to the judge that he was satisfied with the Process,. but he clanned <4
g
s

-On cross-examination, Applicant stated he pled guilty because otherwise he would have .
been sentenced to thirty years, instead of fifteen. (PCR Tr. 12). However, at the PCR hearing, -

TV Page40f.17




- Applicant never indicated he did not understand what he was charged with, what',ﬂxh—_aﬂegaﬂons ‘

- guilty because there was significant evidence that Applicant was guilty, inbluding’lmlﬂtiﬁle L

" Applicant stated he would have rather gone to trial instead of entering 2 plea, because hé falt he
 "received too much time at the plea hearing, (PCR Tr. 12). e

PleaCounsel Testimony — James Cheek

<+ ' Cheek testified e has been employed for the last fifieen years with the Sparian burg ‘
*“Couity Public Defender’s Office. (PCR Tr. 13). He explained ke assisted i the représsiiation of

Applicain but Snyder was the lead atorney on the case, (PCR Tr. 3). *
7 Chieek stated e discussed the evidenoe with Applicant and reviewed ll of ths discvery
with him at the detention center. (PCR Tr. 14). Cheek testified he thought Applicant understood

.+ the discovery. (PCR Tr. 14). Cheek explained Applicant reviewed the discovery by,}nmse% and
R Then talked with Counsel about it at least two o three times. (PCR Tr. 14). Accordﬂg;:p Gjbek, KL

.]V
Ma‘
‘;R‘

m o = 31
were, the actions taken by law enforcement, or the potentlal testimonies from the g@@s of'-‘ :J

witnesses, (PCR Tr. 14-15). Cheek further testified he never spoke with Applicant aﬁut whatto

‘say at the plea hearing; ke was not involved in the waiver of the preliminary hedring: and ke de B

ot Have & eny further involvement in the case after Apphcant entered a guilty plea. (PCR Tr.: 15)

Cheek ‘stated he thought the plea deal was favorable to Applicant because Appllcant

would have faced a sxgmﬁcantly longer sentence if he went to trial..(PCR T, 15—16)." Chesk -
| stated he-believed there was no chance Applicant would be found not guiity at trial, and he: -
 discussed with Applicant his belief the State had an “almost iron clad” case against Applicant.

(PCR Tr. 16). On cross-examination, Cheek testified he thought Applicant decided to ﬁigad;ff‘: T

witnesses likely willing to testify, (PCR Tr. 17-18). Check tesuﬁed he did not direct Apphcant’
answers during the pilea hearing, but he hkely told Applicant to remain calm, not to interrupt, -

o Page Sof17




" listen, and be responsive when the court provided him with a time to respond, (PCR Tr. 15, 18-

19). Chesk explained he normally télls clients to do this, to ensure they are respectful 'Bé“fdre"thé
court, (PCR Tr. 19). Cheek further stated it was especially important here because, gwen ‘the
emoﬁonal nature of the case, 1t would look bed if Apphcant seemed out of contro] (PCR Tr. 19)
B Plea Counsel Testimony - Charles Snyder
' Shyder teistified he works for the Spartanburg County Public Defender’s Officeand .
represented Apphcant leadmg up to the plea hearmg (PCR Tr. 21). Snyder testlﬁed Apphcant’
prevxous counsel Matt Shealy, sent a letter to Apphcant on September 21, 2017, notifying .
- App!;cant that his preliminacy hearing was set for October 9, 2017. (PCR Tr. 21). Snyder
/ éxpxained Applicant then received a letter on November 1, 2017, presumably after a préliminary

' hearmg had occurred, informing Applicant that Shealy had left the office, and Sny&ﬁ:r wmﬁ take

aver the case. (PCR Tr. 22). Snyder stated the office has a policy of requmtmg W
_< =y A0 — A
hearings for all of their clients, (PCR Tr. 22). =255 ‘:.-:“' 1_"1
o ('J =
. - _ o \ Qo X 3
Suyder stated he met with Applicant several times, and every time they m‘ét@hgr @ e

l

d:scussed the dlscovery (PCR Tr. 22). Snyder testified the evidence in this case was-“cut s .
dry,” and there was nothmg he thought needed further nvestigation. (PCR Tr. 22). Snyder J
ﬁlrther tesuﬁed he did not find any defects with the indictments, and stated they were true-b:lled
and straightforward. (PCR Tr. 23). Snyder stated he never thought Applicant would want to goto
trial on the case because the facts were so clear, there was little doubt abﬁut what happened, | i
(PCR Tr. 24).

«+ ..~ This Court has reviewed the pleadings, the records mbmiﬁed to it by the pa:rti'e's,anﬁdli.the 1
applicable law. Before this Court are the Spartanburg County Clerk of Court Records, n .'

%' | Page 6 of 17
6 |



B Appliéant;s South Carolina Department of Corrections Records, the plea transcript, and the
“‘Fecords for this PCR action. Pursuant to sections 17-27-70 and -80 of the South Carolina Code of |
Laws, this Court dismisses the application based upon the following findings: _

I a PCR action, the applicant bears the burden of proving allegations contained in the
application. Butler v. State, 286 8.C. 441, 334 S.E2d 813 (1985). When an apphcant asserts a

ineffective assistance of counsel as a ground for relief, the applicant must show counsel’

' 'cmduc_t so unde'rmined the proper functioning of the adversarial process tha1_; [it] canniot be relie«_i

upon as having produced a just result.” Strickland v. Washington, 466 U.S, 668, 686 (1984);
Butier, 286 S.C. at 442, 334 S.E.2d at 814. Ineffective assistance of coinsel is governed by the

Sixth Amendment, as explained by the United States Supreme Court in Smckian&}r =

[ g
2o 2 .
W ~ah ®2 ¢
asbington 2EE 2 e
e . g o= ]
" .Pursuant to the first prong of the Strickland analys:s, the applicant must. ﬁ%ﬂiﬁefézse 411
]

‘counsel’s performance was deficient. Jd. at 686; Cherry v. State, 300 S.C. 115, 1%@’3%6 S:»;.Zd {j
624, 625 ( 1989). To show deficiency, the applicant must proveby a pmponderance-ﬁf the. ;
evidence that counsel’s actions fell outside of the zone of “reasonableness under prevailing -
professional norms.” Strickland, 466 U.S. at 688. See also Rule 71.1(¢), SCRCP (“The applicant
‘has the burden of establishing his entitlement to relief by a preponderance of the evidence.”), '+
Reasonableness is d&emined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisions regarding how to best represent a criminal defendang,” anq the ..
scope of the reasonableness inguiry is imited to facts counsel had available at the fime of
reﬁresentation. 1d. at 689. “Counsel is strongly presumed to have rendered adequate assistance B

and made all significant decisions in the exercise of reasonable professional judgment.”

Yarborough v. Gentry, 540 U.8. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). Tuicial scmuny" o

% S ' Page 7 of 17
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of counsel’s performance remains highly deférential towards defense counsel w1th a strohg B
presuxhpﬁon that counsel acted comﬁetently, because competent representation may be executed
in virtually “countless” ways. Strickland, 466 U.S. at 68-89. |

~ “Second, counsel’s deficient performance must have prejudiced the applicant so that

* “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceedmg would have been different,” Cherry, 300 8.C. at 117-18 “A reasonable probability is -

| 2 probab:hty sufﬁcxent to undermine confidence i in the outcome ? Strzckiand 466 U S. at 694

The court makes this detcnnination based upon the totality of the evidence. Jd. at 695.

| Reelxshcally, this matters ““only in the rarest case’” becanse “{t]he likelihood of aggﬁ'eremesult

must be substantial, not just conceivable,” Harrington v. Richter, 562 U.S. 86, 1;]_,15:13?(2@) ‘ j
b + TxiAE

t...

(quoung Strickiand, 466 U.S. at 697), 2‘3 £g. = !
Py Q ___m;; i'rﬂ
- Regarding guilty pleas specifically, the applicant must show there is a ree% W D

probability that, but for ineffective assistance of counsel, he or she would not have Iilbd guiy
but, instead, would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).
However, the applicant’s right to contest the validity of a plea is usually, but not invariably, .. .
foreclosed because of the inherent solemnity and truthfulness inherently included in the plea’s - |
judlclal bfdd&ssion@ See Blackledge v. Allison, 431 U.S. 63, 73-74 (1977 (l“Sblemn declatatmns

it open court cairy a strong presumption of verity, The subsequent presentation of conclusory.
allegétions unsupported by specifics is subject to summary dismissal, &s are contentions that iy
the face of the record are wholly incredible. ”). Absent valid reasons why the appllcant is efititled b

chaeg

to depart from previous judicial admissions made at the plea hearing, statements made durmg the Lo

original proceeding remain conclusive. Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870,
874 (Ct. App. 2007) (citing Crawford v. United States, 519 F.2d 347, 350 {(4th Cir. 1975)).. |
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 These standards do not establish meshanical rules; the ultimate foous of inquiry must be
on the fundamental fairness of th'e proceeding whose resuit is being challenged. Sﬁckfaizd, 466
U.S. at 696. A court need not first determine whether counsel’s performance was deficient before
exam:mng the prejudice suffered by the defendant as a result of the alleged deficiencies; ifitis _ A;
easIer to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudlce, that
‘course should be followed. Jd. at 696-97.
Involuntary Guilty Pleg
Applicant claims his plea was invalid because he feels the sentence he received is too
lengthy, and Counsel failed to advise him that he could enter & »olo contendere plea mstqgl ofa
guilty plea. For a guilty plea to be valid, the record must establish the defendant:,ygta: fuﬁ 3 i
uirderstanding of the consequences of his plea and the charges against him. Dalt;rf.g S'ﬁ'tati: 376;;1 |
8.C. 130, 138, 654 8.E.2d 870, 874 (Ct. App. 2007) (citing Boykin v. Alabama, QES 38, I
242 (1969)). Further, an applicant can attack the voluntary, knowing and mtelhgentéharaciél‘ of
gmlty plea entered with advice of counsel by shewing counsel’s advice in taking the plea fell

below an objective standard of reasonableness. Porter v, State, 368 S.C. 378, 629 S.E.2d 353
(2006). “That a guilty plea must be intelligently made is not a requirement that all advice offered
by the defendant’s lawyer withstand retrospective examination in a post-coﬁvicﬁon hearing.”
MeMann v. Richardson, 397 U.S. 759, 770 (1970). Rather, “whether a plea of guilty is
unintelligent . . . depends as an initial matter, not on whether a court would retrospectively - ..
consider counsel’s advice to be right or wrong, but on whether that advice was within the range
of competence demanded of attorneys in criminal cases.” Id at 771.

- Practically, a plea of nolo contendere is a plea of guilty in so far as the consequencesm
the particular case in which it is pled.” Kibler v. State, 267 8.C. 250, 254,227 S.E.2d 199,201 . -

C% Page 9 of 17
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(1976). In South Carolina, nole contendere pleas are only allowed in misdemeanor cases, S.C.,
Code Ann. § 17-23-46 (2006); Kibler, 267 S.C. at 254, 227 S.E.2d at 201.

~ Here, Applicant alleges the plea was invalid because he was not told he could enter a
nolo contendere plea, and he is dissatisfied with the amount of time he was senteniced to serve.

Applicant was charged with commission of multiple feloniss; not misdemeanors. Thys, becguse

nolo contendere pleas are only permissible in misdemeanor cases, not felonies, he wn;got l: : i1
entitled to enter such a Plea in this case. /4. Accordingly, this Court finds Counsel%ée;é F‘ ;ﬁ
' deﬁclent, and Apphcant not prejudiced because the nolo contendere plea was not an Be n :—Z ?;5 |
available to Applicant. = = 3

b
e

Additionally, Applicant testified he and Counsel discussed a fifteen-year sentence would
be imposed if Applicant entered a plea, instead of a possible thirty-year sentence if the case -
proceeded to trial. (PCR Tr. 8). At the plea hearing, the pleajudge confirmed Applicant knew the |
possible sentences that could be imposed for each charge he pied guilty to. (Plea Tx. 4-5). Thus,
this Court finds Applicant knew the sentences that could be imposed before entering the plea
and, accordmgly, the plea was entered voluntarily, knowingly, and intelligently. Accordmgly,
Applicant is not entitled to relief based upon his current dissatisfaction with the Mence
imposed, because this Court finds he willingly pled guilty to the charges knowing the sentence f""

which would be imposed. Further, Applicant is not entitled to a new trial or resemencmg s:mply
because he changed his mind. See Edmonds v. Lewis, 546 F.2d 566, 568 (4th Cir. 1976)

(citing Martinezv. United States 411 F.Supp. 1352, 1359-60 (D.N.J. 1976)) (allowing a -
defendant to withdraw a plea without a valid reason for doing so “would seriously undermine
respect for the oath, and ultimately for the judicial process itself”) (quotations omitted). - - -
Accordingly, this Court find Applicant has nof met his burden of proof and relief is denied based

? " Pagel0of17
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‘on thls ziﬂegaﬁon. |
e Ine_ﬂ'ecdveAssn'tauuqf Counsel

 “{G]uilty pleas, freely and voluntarily entered, act a5 & waiver of all nonjurisdictional
defects and defenses, including ‘claims of a violation of a constitutional right priot to the p‘lea."*‘
Whetsell v. State, 276'S.C. 295, 297, 277 S.E.24 391, 892 (1981). - '

' This Cotrt finds Applicant’s allegations concerning Counsels™ failurs to investigate,
faillure 1 review discovery, and failure to challenge défécts in thie indictments were waived when
' Applicant éntémd an otherwise valid plea. These allegations are addressed, in more detail,

below.

Failure to Investigate

o’dS
EZGZ

. Applicant stated Counsel were ineffective for failure to mveshgate Howyr whm' "1

-nd? O - S

._.‘_.-v

pressed on this pomt, Applicant could not explain what issues or defenses he wgzgcéx}mﬁsel t - I
-"mv&strgate haw further investigation would have helped his case, or what i mfo:ﬁ@?n fu%er
investigation would have uncovered. (PCR Tr. 8, 10-11). However, in his appl_lcatilin Applicant
stated that Counsel failed to investigate a voluntary intoxication défense. State . Vaughn; 268
s.c.l 19, 125, 232 S.E.2d 328, 330 (1977) (stating that “voluntary intoxication, where it has not .
produced perttianent insanity, is never an excuse for or a defense to crime”), Snyder ci'édiﬁly S
wﬁﬁﬁédl,ﬂxe.;diseovezy was clear, and there was nothing he felt he needed to investipate fusther, =~
| (PCR Tr. 22). Moreover, at the plea hearing, Applicant clearly waived his right to assert a
defense. (Plea Tr. 9). This Court therefore finds Apphcant has failed to mest his burden of :
proving Counsel were in any way deficient. a0 i
. This Court further finds Applicant has not presented any evidence to prove h:s allegatxon .
that Counsel should have conducted further investigation. Therefors, Applicant has’ falled to s

A e Page1lof17



" ‘mest s burden of proving he was prejudiced by the lack of an investigation. Seé Stk State;
383565589, 562; 681 $.5.24592; 504 (2009) (whether an applicant is prejudiced by counsel’s
failure 1o mvectxgate depends on whether ewdenee discovered afier' the plea would have led
“ouinsel 10 ehange his recomimendation as to the plea). ERREE R
*This Court cotichides Applicant entered into the plea fully aware of the dlscovery and _
evrdence agamst h:m, as well as the statis of any potential defenses, and he waived hlS nght to |
demand Counsel mvestlgate ﬁmher or present a defense, Accordmgly, this Court ﬁnds Counsel

J?
were not deficient, nor was Applicant prejudiced by the lack of investigation. 'I‘hﬁ,ﬁnsﬁmm

PR 25 ":- g
dlsmwdmdmhefaccordmglydenmd. Er—é;‘;’l = 2‘"‘1
: Failure to Review Discove aba Z L i
i | 90%: e
" Applicant also contends Counsel failed to review discovery with him, App Ul R

concéded Counsel gave him a copy of the discovery in this case ang stated he: knewthe oharges
 and the evidence against him by reading the discovery. At the plea hearing, Applicarit confirined
- that he. ¥mew the chargw, indictments, and potential pumshments (Plea Tr. 6) However
 Applicant claims Counsel never discussed the materials with hirn, (PCR Tr.7-8). At the PCR |
heanng, Cheek crednbly testified he reviewed all of the discovery with Apphcant at the detentxon ; |
centter. several tnmes, and he opined Applicant understood what was in the d:scovery (PCR. Tr..
14). Additionally, Snyder also credibly testified he met with Applicant several times and=every- ey
time they met they discussed the discovery. (PCR Tr. 22). At the plea hearing, Apphcant never
indicated he did not understand the evidence against him. (PCR Tr. 14-15) _
us, based on the combined record of the plea hearing and the credible: teshmony of
Cheek and Snyder, this Court finds Applicant reviewed discovery. thh Counsel-and was fullyen:

aware of the evidence against him. Apphcant has not-met his burden ofproof as to either '

e : ' | Page120f17
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deﬁcxency or prejudme, and accordingly, this claim is dlsm:ssed and rehef demed on tlus issue.
B " Flaws in Indictment Process o ‘_

" Applicant alleged he is entitled to PCR because of “flaws in the indictment prac'ess* “
spocxﬁcally that it does not Kave a “true bill or no bill stamp or a signature from the grand jury.
(PCR Tr p 9). Although Counsel testified the indictments were true-billed and neither found

any defects; the documents included in the records before this Court are lacking 2 truesbill stamp.

" Howevcr,ﬂns Court takes judicial notice of the entry on the Spartanburg County Public Index

md:catmg these mdlctments were true-billed on October 27,2017,! and for the reasons explamed

- below, denies rellef as to this i issue.

S

"J

%
B

{

-"-5;
B »
RTE

Challengts to the mdlctment must be raised before a jury is sworm. 8. C

U'

'k ‘3
NV
My

19-90 (2003). If non-jurisdictional defects apparent on the face of the documen

“-JJ’

before then, they are weived. Hooks v. State, 353 S.C. 48, 577 S.E.2d 211 ao@?ogmﬁdo

d

other grounds' by State v. Geniry, 363 S.C. 93, 610 S.E.2d 494 (2005); State v, Yoﬁg, 24ES.C.

! Addmonally, the entries on Ihe pubhc index indicates the indictments at issue were n'ue-bllled

on October 27, 2017, which matches the date on the clerk’s records. Public Index records are,-
available at https://publicindex.sccourts. org/Spartanburg/Public

Index/CageDetails aspx?County=42& CourtAgency=42001&Casenum=20174421 01025 82&Cas
eType=C&HKey=117741061161158176551141037710111054119121831 18]051214310056113
76698853871004849815175836679798911610673; https://publicindex.secourts .org/Spartanburg
/Publicindex/CaseDetnils.aspx?County=42&Co ourtAgency=42001&Casenum~=2017A421 020207
0&CaseType=C&HKey=5511052521009711983904966578456494910181 12211173101541068
454121899976116891008412050106755211911943 52; https://publicindex.sccourts.org/
Spartanburg/Publicindex/CaseDetails. aspx?County=42&CourtAgency=42001 &Casenum=2017""
A4210202069& Case Type=C&HKey=5711347971208511311711680106701 108275651 0847708 -
8808667881226575102‘7671’?6691131 16115114106526875848369; https:/publicindex.sccourts
-org/Spartanburg/PublicIndex/CascDetails.aspx '?County=42&CourtAgency=42001&Casenum—2
017A42101 02584&CaseType=C&HKey—10‘?l097297101 87538953811167551761111 12434910
2100108517310251101834911010910310453691 15766976120901108456; https://publicindex,
sceourts.org/Spartanburg/Publicindex/CaseDetails. aspx?Couniy=42&CourtAgency=42001&Cas

enum=2017A4210102583& Case Type~C&HKe y=491031164355110791101107650721 ]854857

911179526954110777674701201 169911770555 14911378749955701024856.
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" ‘."‘187 133 SE2d noases.

o f “C:rcmt courts obwously have subject-matter jurisdiction to try criminal matters ki Stare T

| v. Geniry, 363 8.C.93, 101, 610 S.E.2d 494, 499 (2005). “[P]resentment of an indi‘cmeﬁt or ‘a"
waiver of presentment is not needed to confer subject matter _}UI'lSdlctan on the circuit court
However an indictment is neéded to give notice to the defendant of the charge(s) agamst lum »e

Id.at 102,610 S.E.2d 494 1.6 {emphasis in original), See also S.C. Const. Art, 1 § 1 (“No

person may be he]d to answer for any crime the Junsdlcuon over which is not wuhm the

| "magxsu-ate s court, nnlm ona presentment or indictment of a grand Jury of the county where the
crime hns beent committed ...”); S.C.Code Ann. § 17-19-10 (2003) {*No person shall be held to
answer in any court for an alleged crime or offense, unless upon indictment by a grand Jury )'

An indictment is sufficient when the offense is stated with enough specificity that the court

L -

knows what Judgement to announce and the defendant knows what he has to answqjg_,an&: - -

whether he can plead acquittal or conviction upon it and whether it apprises defeégg%f o% %"2

that is. mtended to be chmged. Gentry, 363 S.C. at 102-03, 610 S.E.2d at 500, cmgiggi:i'ﬁre u;:. ;“”“' _

Wilkes, 353 S.C. 462, 465 578 8.E.2d 717, 19 (2003). “In the absence of evidence gthe f :j
o .

5
i
1
g |
E;
g
E
g
£
..,%
g
£
g
1%
2

H

'Prmgle v, State, 287 S.C_. 409, 410-11,339 S.E.2d 127, 128 (1986). Further, a defeclive . -
indicuhent does not depnve a court of its jurisdiction. United States v, Cotton, 535 U.8. 625, 629
(2002); Gentry, 363 S.C. at 102, 610 S.E2d at 495, n.6.

. An applicant can waive his right o object to the sufficiency of the indictment by pleading
guilty. State v. Means, 3678.C. 374, 385, 626 S.E.2d 348, 355 (2006). “A defendant must object
ifhe is. noi; presented with the indictment or if he has not waived his right to prmcnupént. Ifthe -
defendant does not object, he is deemed to have waived the right to presentment.” Geniry, 363

2
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| . deprive the court of jurisdiction when hearing and accepting an otherwise valid pTez.: 7‘.

8.C.at 102, 610 S.E.2d at 499, n.6 (2005) See also State v. Pollard, 255 8.C. 339 179 S.E2d 21
( 1971) (holding that an individual can waive any provision of the Constitution mtended for his |
beneﬁt)

This Court therefore ﬁh{is, although the indiciment was not stamped, any allegations
concernmg indictment defects were waived by Apphcant’s emry of the guilty plea. There is no
.indication in the record Applicant asserted there were flaws in the indictrments pnor to enterlng
the plea, Further, any flaws asserted now are not substantive and do not affect the noticeto

Applicant as to the crimes charges and the specifics of the allegations against h:m.gnsteaﬁhu

o 1

a]leganons deal with procedural defects that have no impact upon the requisite m;tEé‘:bf t&s e
-r‘ {: n .F" : ~

crimes Applicant was accused of and to which he pleaded guilty. Moreover, any‘&@g%s d;_g.not {71
6 n i

\.’?

——

Regarding the signature issue specifically, this Court reviewed the documents, and i?nds
the indictments are signed and dated, The fact that the signature appears to be initials rather than
a full signature is not an issue. See bringze, 287 8.C. at 410-11, 339 S.E.2d at 128 ([Wihile it is
preferabiéfor the grand jury foreman to sign the true bill, the foreman’s signature is not essential
to the validity of the indictment when the indictryent is in writing and published by the clerk.”).

Accordingly, this claim s dismissed and relief based upon this allegation is denied.

Waiver of Prelt»dum Hearing without Applicant’s Consent
Applicant also elaims Counsel were ineffective for waiving the preliminary hearing. In

South Carolina, there is no constitutionally protected right to a preliminary hearing. State v.

- Keenan, 278 5.C. 361, 296 S.E.2d 676 (1982), Additionally, a preliminary hearing is not held if

the defendant is indicted by a grand jury or waives presentment before the preliminary hearing
occurs. Rule 2(b) SCRCrimP. Further, a preliminary hearing can be waived through “[pJlea
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negotiations and silence before the trial court regarding the desire for a prellm.lna:y heanng when
- entering a guilty plea. O’Ned v. State, 277 S.C. 230, 231 »285 S.E.2d 352, 353 (1 981) (cltmg
- Bonnettee v. State, 277 8.C. 17,18,282 S.E2d 397, 598 (1981)),

rendered moot when Applicant was md:cted by the grand j jury. Further, the rightto g hearing was
waived whei Applicant entered his plea without mfonnmg the plea court that he stz’II Wanted 2
 preliminary hearing. Consequently, Counsel were not deficient for failing to request such a
hearing, and in any event, Applicant has offered no evidence he Was prejudiced by the lack of a
preliminary hearing. Accordingly, this Court declines to grant relief on this gomd.
Conclusion
- Based on all the foregoing, this Court finds and concludes Applicant has not. established -
any constitutional violations or deprivations that would require this Court to grant his
apphcatmn. Therefore, this PCR apphcanon must be denied and dismissed with prejudice,
This Court notifies Applicant he must file and serve a notice of appeal within thirty days
ﬁ'om the receipt by PCR counse] of written notice of entry of judgment to secure thé gap_mpgte :

_h“:m ':I‘”uns

apbellate teview, See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C.: 453,§§§ Eg o
395 (1991); Applicant has a right to an appellate counsel’s assistance in sceking renﬁrggfﬁa EH
denial of PCR. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appelﬁt%'&e tew, J.
* PCR counsel must serve and file a notice of appeaj on Apphcant’s behalf, PCR Counsel’s ®
atlention is directed to South Carolina Appeliate Court Rule 243 for appropriate procedures for




rr IS TEEEREFORE onm«:m

'Ihat the apphcahon for Post-Conwcuon Rehef must be denied and
- ~dismissed with prejudice; and - .. ‘ o

Applicant must remain in the custody of the South Carolina Depamnent of .
4 Corrections,
AND IT IS SO ORDERED this_(¢_ day of _ Abdey

£ ()

2.

,2020.

- G. THoMAS Cor

Presiding Judge

Seventh Judicial Circuit -

C“-"-‘M : _ __, South Carolina
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The State of South Carolina
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Date:
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STATE OF SOUTH CAROLINA ) INDICTMENT
COUNTY OF SPARTANBURG )
. Wi 2 iy
At a Court of General Sessions, convened on " . the

Grand Jurors of Spartanburg County present upon their oath:

DISCHARGING A FIREARM AT OR INTO A DWELLING

That Monguez Jamone Young did in Spartanburg County on or about June
30, 2017 discharge or cause to be discharged unlawfully a firearm at or into
a dweliing located at 201 Highland Ave. Apt. 201-C Spartanburg, SC, in
violation of §16-23-440(B) of THE CODE OF LAWS OF SOUTH
CAROLINA, (1978), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided.

ASSISTANT SOLICiTOi.Q




o WITNESSES
3
Spartanhurg Public Safety C’/
M A e Nowes ®
VIA PV s
AR

ARREST WARRANT NUMBER

DOCKET NO. -
P ) 75

—
e sz feze

The State of South Carolina
County of Spartanburg

Barry J. Barnette, Solicitor

COURT OF GENERAL SESSIONS

4CcT 30 251
TERM

2017A4210102582
ACTION OF GRAND JURY
ds
oc] 27007

Foreperson of Grand Jury

Dale:
VERDICT

THE STATE
vS.

Monquez Jamone Young

Indictment for

THROWING BODILY FLUIDS
SC Code: 24-13-0470
CDR Code: 2526
CLASS FeEwp

Foreperson of Petit Jury
Date:
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STATE CF SOUTH CAROQLINA) INDICTMENT
)
COUNTY OF SPARTANBURG )

ontT 2y s

At a Court of General Sessicns, convened on .

the Grand Jurors of Spartanburg County present upon their oath:

THROWING BODILY FLUIDS

That Monguez Jamone Young did in Spartanburg County on or about June 30,
2017 spit saliva on Officer Zakirra Smith, a local law enforcement officer, while he was a
in custody and/or while he was under arrest in violation of §24-13-0470 of the CODE OF

LAWS OF SOUTH CAROLINA, 1976, as amendead.

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.

ASSISTANT SOLICITOR
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The State of South Carolina
County of Spartanburg

Barry Barnette, Solicitor
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ARREST WARRANT NUMBER

COURT OF GENERAL SESSIONS

GCT 30 7077
TERM

2017A4210102584

ACTION OF GRAND JURY

Foreperson of Grand Jury oy 175
Dale:

VERDICT

THE STATE
VS,

Monquez Jamone Young

Foreperson of Pelit Jury
Date:

Indictment for

Use of a Firearm while under the
influence
SC Code; 23-31400
CDR Code: 2506
Class mis-8
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STATE OF SOUTH CARCLINA) INDICTMENT

)
COUNTY OF SPARTANBURG )

BEy 77 L%

At a Court of General Sessions, ¢convened on . the

Grand Jurors of Spartanburg County present upon their oath:

USE OF A FIREARM WHILE UNDER THE INFLUENCE

That Monquez Jamone Young did in Spartanburg County on or about June 30,
2017 discharge a firearm while under the influence of alcohol or a controlled substance
in violation of §23-31-400, THE CODE OF LAWS OF SOUTH CAROLINA, {1976, as
amended}.

Against the peace and dignity of the State, and contrary to the statute in such
case made and provided.

JEPE

DEPUTY SOLICITOR






