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THE COURT: All right, what's next?

CLERK: Next we have 2016-CP-18-1678. We have eight
motions on the docket. The defendant, Nelson Bruce, has a
émended motion for pretrial discovery; a motion to dismiss;
a motioﬁ to vacate the March 23, 2018, order; a motion to
dismiss the September 25, 2017, order; motion to vacate the
September 15, 2017, order; motion for temporary restraining
order; motion to stay proceedings. Ahd then we have the
plaintiff's motion to dismiss and for order of reference.

THE COURT: All right. Thank you.

Thank you both. All right and, yes, sir, and your
name. |

MR. KOEHLER: Good morning, Your Honor. William
Koehler here on behalf of plaintiff.

THE COURT: All right, and you are Mr. Bruce?

MR. BRUCE: Yes, ma'am.

THE COURT: Very well. All right.

(A PAUSE.)

THE COURT: All right. Mr. Bruce, there is a note
from the clerk's office indicating that for some or all of
the motions, that you did not pay a filing fee. 1Is that =--
tell me about that. |

MR. BRUCE: Yes. I contested the filing fee.

THE COURT: Okay. Did you happen to file an affidavit

of indigency?
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ﬁR. BROUCE: I did not.

THE COURT: Okay, and tell me the reason that you did
not pay the filing fee.

MR. BRUCE: Well, as far as the filing fee.

THE COURT: Yes.

MR. BRUCE: The county basically receives -- they do
like a -- what do you call it? The county does a estimate,
I guess. Not like a estimate but they do -- and I can't
think of the term right now, but...

THE COURT: Okay.

MR. BRUCE: They file a -- it's not a'summary but it's
like financials every year, and for people who are paying
taxes, that -- those financials cover those fees for
filing. And I requested that this court provide me proof
of what these filing fees are going to, what budget, and I
have not received that. So, I'm contesting the filing
fees, to see what these are actually going from, if we as
taxpayers are paying taxes in regards to these fees.

THE COURT: OQkay. All right, and very well. Did you
pay filing fees with regards to any of your motions?

MR. BRUCE: I've paid filing fees before, but that's
before I was informed of what -- the summary as far as, you
know.

THE COURT: Okay.

MR. -BRUCE: What I stated before.
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THE COURT: Sure. With regards to the motions that
you have filed to be heard today, did you pay your filing
fee on any of these motions?

MR. BRUCE: I don't believe so.

THE COURT: Very well. Okay. All right. Very well,
and it's your position, as I unaerstand it, that bécause
the -- you believe and your position is, is that, that the
cost to run the court system or any other expenses to which
the filing fees may go towards, that those expenses ought
be paid by ---

MR. BRUCE: Estimated.

THE COURT: --- tax dollars.

MR. BRUCE: Estimated.finances.

THE COURT; That there ought not be a requirement for
a'fili;g fee and, therefore, that is the basis upon which
you did not pay your filing fees. Is that correct?

MR. BRUCE: Yes. That's correct.

THE COURT: Very well. All right. Now, in order -—-

Yes?, |

CLERK: Judge, he did pay for number one on the
roster.

THE COURT: Okay. So, the amended motion pretrial
discovery?

CLERK: Yes, ma'am.

THE COURT: Amended motion pretrial discovery, that
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one the filing fee was paid. Gotcha. Okay, but not with
regards to the others? .

CLERK: No, ma‘'am.

THE COURT: Okay. Very well,

Now, Mr. Bruce, so that you -- I have and can preserve
your issue, I'm going to détermine that based upon state‘
law, you are required to pay your filing fee prior to a
motion being heard unless you have complied with the
statute that alléws for those who are indigent and have
filed their affidavit and been deemed to be indigent.

Those individuals can go forward without the paying filing
fees. You've told me that you have not filed such an
affidavit of indigency and that -- and you have put on the
record your basis for your be;ief that you ought be allowed
to go forward and argue your motions without the filing
fees having been paid.

Under thesé circumstances, Mr. Bruce, with the
exception number one where you did pay your filing fee, I
am not going to hear those motions because you have failed
to comply with the payment of_the filing fee which is
required. However, that issue is now preserved and if you
wish to appeal that issue, you certainly can do that, okay?

MR. BRUCE: Okay.

THE COURT: That would be with regards to the other

motions, not number one because, as I understand it, the
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motion which is described on the docket as amended motion
pretrial discovery, with regards to that motion, that oéne
would be heafd because the filing fee was paid. That
motion I'm showing was filed on July the 23rd of 2018.

The ﬁotion which we have also today, the motion to
dismiss an order of reference, that is a motion that has
been filed by the plaintiff. Correct, Mr. Koehler?

MR. KOEHLER: Correct, Your Honor.

THE COURT: Did you pay your filing fee?

MR. KOEHLER: Yes, Your Honor.

THE COQURT: All right. ©No indication from the clerk's
office that that filing fee was not paid.

Now, the motion to dismiss that has been filed by the
plaintiff, it is a motion to dismiss what pleading?

MR. KOﬁHLER: The defendant's counterclaims. It's a
motion to dismiss the defendant's counterclaims and to then
refer the case.

THE COURT: Okay. Gotcha. All right.

All right, I think...

(A PAUSE.) |

-THE COURT: Ali right, let me hear from you on your
amended motion for pretrial discovery, Mr. Nelson.

MR. BRUCE: Well, I want toc request a stay on that as
well.

THE COURT: Okay.
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MR.

THE

now?

MR.

THE

MR.

BRUCE: Because -- yes.

COURT: Oh. You don't want to hear that right

BRUCE: Not right now, no.
COURT: Okay.

BRUCE: And the reason why is because I have

another pending case in district court.

THE

MR.

COURT: Okay.

BRUCE: Which was what I was supposed to -- I

filed the motion to stay for but, like you said, there

would be
THE
MR.
THE
MR.

50, than
THE
All
MR.
THE
MR.

action.
THE

MR.

filing fees.

COURT: Gotcha.

BRUCE: So, it's probably going to be appealed.
COURT: Gotcha. Okay. No problem.

BRUCE: But it's, it's based off another contract,
this one.

COURT: No problem. So, we'll stay that one.
right, Mr. Koehler, your motion.

KOEHLER: Thank you, Your Honor.

COURT: Yes.

KOEHLER: Plaintiff -- this is a foreclosure

COURT: Yes.

KOEHLER: Plaintiff had initiated it with the

filing of the summons and complaint. The defendant filed
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an answer and counterclaims which he amended. We filed a
reply and in our reply, we pleaded our 12(b) (6) motion to
dismiss.

THE COURT: Okay.

MR. KOEHLER: And that we are renewing here. The
defendant's pleading lists several things in captions but
does not develop any of those. We ask the court dismiss
anything if it could be even construed as a counterclaim
simply by listing within a caption. The defendant did go
into some depth on three counterclaims of which I was able
to discern, and we would ask that those be dismissed.

First was liable. The defendant had a counterclaim
for liable, but he did not in his pleadings identify any
facts that would, could be construed as a libelous
statement. In fact, he did not specify any facts or any
statements at all. He did reference some of the pleadings,
which, as we put in our memo, are privileged.

Second, the defendant pieaded.a counterclaim for
slander, I believe. Again, no statement was identified
slanderous or otherwise, and certainly no spoken statements
at all.

Third, the defendant made some referenceé to the Fair
Debt Collection Practices Act, the FDCPA. I assumed he was
making a claim under that.

As an initial matter, this debt was validated by our
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law firm. So, he has had that, and plaintiff in this case
is not collecting a debt. This is a deficiency waiver.
They are simply enforcing a security interest.
Additionally, they're not a debt collector under FDCPA as
they are not collecting the debt of another. It is their
debt. And since there ~- those causes of action fail to
state facts sufficient to form causes of action, we ask the
coﬁ;t to‘dismiss it, those.

If the court does that, the only remaining action will
be our foreclosure action, which we believe would pe
appropriate to be referred to the master in equity, and as?
the court to do that as well.

THE COURT: All right. Gotcha.

All right and, Mr. Nelson, I'll hear from you.

MR. BRUCE: Well, in regards to what the plaintiff is
stating.

THﬁ COURT: Yes.

MR. BRUCE: Arbund January of 2019, I seht'oqt a
presentment to them, which was a offer which basicali& was
~— pretty much covers most of what's going on‘here. They'
failed to respond to that, thereby agreeing to that
contract, and I filed alcopy of that on the'record_shdﬁing
proof that. They had a ten to twenty-day rejection period
to reject that‘offer.

THE COURT: Very well. Okay. All right.
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MR. BRUCE: They failed to respond to that offer.

THE COURT: Okay.

MR. BRUCE: And for me to speak as far as what he's
talking about ---

THE COURT: Yes.

MR. BRUCE: =--- the motion to dismiss.

THE COURT: Yes,

MR. BRUCE: It would be a breach of that contract for
me to continue and start making objections towards the
issue that he's claiming. |

THE COURT: Okay.

MR. BRUCE: And that's why it's in district court
right now.

THE COURT: Yes.

MR. BRUCE: 1In process of being confirmed, and that
would determine basically the full validity of the claims
in that contract.

THE COURT: Okay.

MR. BRUCE: 1In regards to this matter as well.

THE COURT: Okay. Very well. BAnything else you want
to tell me about the -- in response to the motion to
dismiss?

MR. BRUCE: In regards to the motion to dismiss, and
8o that I don't waiver any further arbitration rights, I

will present a few things. There are some affidavits filed
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on the record in regards to the debt validation that they
never responded to, including thg‘attorneys. They failed
to respond. The FDCPA requires that they respond in fhirty
days. They failed to respond, failed to produce any .
validation of the debt.

The attorney claims that the attorney validated the
debt. They have no firsthand knowledge in regards td tha;,
and so they cannot validate that debt. Only a person with
firsthand knowledge can validate that debt, and again they
have produced no affidavits in rebuttal to my affidavit.

THE COURT: Got it. Very well.

All right, gentlemen, thank you so much.

I'm going to ask for a probosed order.

MR. KOEHLER:l Yes, ma'am.

THE COURf: Obviously I want you to send it, please,
to Mr. Nelson when you send it‘to me, if not before, and I
will let you know of my decision, okay?

MR. KOEHLER: Thank you, Your Honor.

FTHE éOURT: Thank yoﬁ. Thénk you very much.

MR. KOEHLER: Any particular time frameé

THE COURT: I would appreciate it in thirty days;
however, .if you need a longer period, just-simply let . me
know.

MR. KOEHLER: That should be no problem, Your Honor.

THE COURT: Very well.
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MR. KOEHLER: Thank you.
THE COURT: I appreciate it.
And with regards to Mr. Nelson, since he is appearing
bro se, 1 would draft from his perspective. I would take

the drafting as an .obligation myself in the event that I

"rule in his -—- as he would wish and based on his argument,

I will draft that order.
Very well. Thank you.
MR. BRUCE: Thank you.

—=—— END OF TRANSCRIPT OF RECORD ---
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