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cord is not terribly tight that it can be elevated with your
fingers and released over the baby’'s head. If it's not and
it's too tight, you have to clamp it and cut it.

Q: All right. Well this one says ——-

A: That was reduced without any issue.

Q: All right. So, you do that and then you note here in
your handwriting, McRoberts and suprapubic pressure given?

A: That's correct, those were the two maneuvers to relieve
the shoulder dystocia and it was successful.

Q: Did you perform -~ well, you talked about the episiotomy

up here, right?

A: Correct.

Q: And we'll see elsewhere where the maneuvers are checked?
A: Yes.

Q: Did you perform a fourth maneuver where you just decided

to pull harder?

A: I did not, absolutely not.

Q: What relieved the shoulder dystocia in this delivery?
A: The suprapubic pressure placed by the nurse.
Q: Let's look then at defendant's exhibit number 8, which is

a shoulder dystocia progress note, which we would offer into
evidence?

MR. GRAHAM: What's the bates on that?

MR. HOOD: 129.

MR. GRAHAM: No objection, Your Honor.

500 of 983
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THE COURT: Without objection.
MR. HOOD: Thank you, Your Honor.

DEFENDANT'S EXHIBIT NUMEBER 8

ADMITTED INTO EVIDENCE

BY MR. HOOD:

Q: All right. So, we've been talking about this note for
the last three days, shoulder dystocia progress note. I was
asked about maneuvers used here; tell me about the order;
first of all, who fills this out?

A: The physician fills it out. I filled this particular
sheet out.

Q: All right. And let's start at the top, let's just work
through this, this is the case note for shoulder dystocia.
When you see complications, what do you identify?

A: Obesity is a pregnancy complication and that means prior
to the time of labor or delivery.

Q: Okay. On this side, the left side of the paper, it talks
about pregnancy complications. The right side has a column
for labor complications.

A: That's correct, and I checked protracted first stage of
labor, which is on your labor, the first stage of labor is
labor up to the point of pushing.

Q: All right. 8o, let's stop for a second because I think
that's the first time I think we've heard that. The first

stage is when?
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A: The first stage is when you begin labor; you could be 1
centimeter or 5 or 7 centimeters, like Ms. Smalling was until

you get pushing, which would be 10 centimeters.

Q: aAnd in this case, that was at 7:597

A: Yes,

Q: And she pushed for 15 minutes?

A: Yes,

Q: A1l right. So, this whole timeline here would reflect
what?

A: The first stage of labor.

Q: Okay. Now, so you indicate protracted first stage of

labor and then you come on down here and you talk about the
delivery. But just tell us real gquick, what -- it says vacuum
and forceps, what are those used for, by the way?

A: So, a vacuum or forcep delivery is what we call a
operative delivery, meaning it was not spontaneous and didn't
happen on its' on. The provider put some sort of mechanism on
the baby’s head to facilitate delivery. There are various
reasons we use those; it could be fetal distress, the baby’s
not tolerating labor, or the pushing, it could be that the
baby is having a deceleration or bradycardia of the heartrate
is very, very low and it could simply be that the mom is just
exhausted and you're just trying to help facilitate delivery.
Q: Where does the wvacuum attach?

A: The vacuum is attached to the presenting part of the head

Page 508 oj 952
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that is at the opening of the vagina.

Q: And then what happens?

A: So, once we place the vacuum, you —-- you place it in
between contractions and you apply a certain force of suction
on it and then with the next contraction, as the mom is
pushing, you effectively pull on the vacuum and she is
pushing.

Q: Is that -- that pulling, I mean, is a traction?

A It's a traction force.

Q: And how is that applied and what angle?

A Typically, it's an axial angle as we've been talking
about axial traction. So, it follows the head and angleg up
as the baby’s head comes out of the vagina. Your angle in
your arm follows attached to the vacuum.

Q: So, is it within the standard of care or an appropriate

indication to use a vacuum to facilitate that delivexy?

A: Yes, it is.
Q: All right. What about forceps, what are those?
A: So, forceps look like two blades. You may have seen

pictures, that articulate or fit around the baby’s head.
Again, we use them for the same indications as a vacuum. Both
of them can be used for similar indications. It's basically
provider preference as to which operative delivery choice you
make.

Q: All right. Those weren't used here either?

Paga 538 o £52
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A: They were not.

Q: And in the appropriate case, are those within the
standard of care to use ---

A: Yes, absclutely.

Q: ——— those type of tools as well. All right. The real
question in this case has to do with this next box here, level
of traction applied. So, let me ask you, did you apply
traction during this delivery?

A: Yes, I did.

Q: Do you apply traction in virtually all of your
deliveries?

A: Yes, I do.

Q: Tell the jury what usual traction is for Lisa Maselli,
please?
A: So, in my years of experience and training, usual

traction is where I'm placing my hands on the baby’s head as
it's coming out, out of the birth canal and with the next
push, simply supporting the head, you're essentially guiding
the head. There's not much force, there's not a lot of
pressure, there's no need; the expulsive forces in the mom is
effectively delivering the baby. This is why there's, you
know, lots of times, babies just come out on their own, right;
you've heard of people delivering at home. They really need
in a usual situation, not much help for guidance at all.

Q: So, you said the first thing was that the head delivered,

P39 50¢ o §52
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right?
A: Yes.
Q: So, at the time the head delivered, were your hands on

the baby’s head delivered, were your hands on the baby’s head?

A: Yes, they were.

Q: Did you apply traction at that point in time?

A: Yes, I did.

Q: What amount of traction did you apply?

A: Gentle traction.

Q: Did the baby deliver?

A: He did not.

Q: A1l right. And that would be the diagnosis of shoulder
dystocia?

n: Yes, it was.

Q: All right. The second stage was what?
A: The next step was McRoberts Maneuver.

Q: While you're doing that, is the baby’s head out of the

A: The baby’s head is out of the mom.

Q: Did the baby’s head ever go back inside the mom?

A: No, it did not.

Q: All right. So, the baby’s head is out; are your hands
still on the baby’s head?

A: Yes, supporting the baby’s head.

Q: And once the legs are flexed back, do you ask the mom to

Pags 50p of §52




10
11
12
13
14
15
16
17
18
195
20
21
22
23
24

25

* oy, o * - % 497
INDEX

push with a contraction?
A: Yes, we do, to see if that maneuver of McRoberts would
then facilitate delivery.

Q: All right. And did you have your hands on the head at

that time?

F- ¥ I did, gentle traction, yes.

Q: Gentle, ockay. Did that work?

A: No, it did not.

Q: The third step you did?

A: At that point, I performed a medial lateral episiotomy.
Q: QOkay.

A: Yes, and we had another trial of pushing with gentle
traction.

Q: Did that work?

A It did not.

Q: All right. Coming down my list, what happens next?

A At this point, I've instructed the nurse tc perform
suprapubic pressure.

Q: Now, at this peint, how many times was suprapubic
pressure used on this particular patient?

A: One time.

Q: And at the time of the delivery, well, explain to us, I
mean, if you have a contraction and you have pushing and
you're trying to time it together and you're having nurses put

their hands above the pubic bone or wherever you're
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instructing them or we'll talk more about that in a minute.
At what point in time, did you apply the moderate controlled
traction that you just testified to?
A: At the time of the suprapubic pressure, I just had my
hands on the baby’s head supportive and once the suprapubic
pressure alleviated the shoulder dystocia, that's when I
placed more moderate traction to facilitate delivery.

Okay. So, then you had you had the pop?

Yes.

Q
A
Q: 2And then it was moderate?
A Yes.

Q and what does controlled mean?

A Controlled means that it's in normal fashion as far as
angle. It was still an axial moderate controlled traction
meaning that this was not something that was out of control,
meaning turning or pulling in an unsafe fashion.

Q: Since I said earlier, I asked you did you deo four
maneuvers and you said it was just three and now I've made a
list with four things. I want to clarify that.

A: Yeah.

Q: This line right here, is the point in which shoulder
dystocia is determined?

h: Yes, after the delivery of the head.

Q: All right. And so once in the shoulder dystocia box,

there were three maneuvers?

Page 507 of 952
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A: That is correct.
Q: The McRoberts, was this excessive traction?
A No, it was not.

Q: The time the episiotomy following that and then the
pushing; was this excessive traction?

A: No, it was not.

Q: At the time of the suprapubic pressure where there was
support being provided, did you apply excessive traction?

A: No, I did not.

Q: After the pop, when you described the moderate controlled
traction delivering the body or the shoulders, was that
excessive traction?

A: No, it was not.

Q: Did your moderate controlled actually pull the shoulder
underneath the bone?

A: No, it did not; the suprapubic pressure released the
impacted shoulder.

Q: Now, I want to talk about traction angles for a moment.
If you have, let me just flip the page, tell us what the
difference between axial and lateral traction is?

A: So, axial traction is what's defined as the angle of
delivering a baby that is line with the cexrvical thoracic
spine. So, keeping the head in line with the spine is
typically a motion like this, almost like an arcing motion.

It may slightly move to one side or the other, depending on

Page 508 o §§2
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which way the baby is coming out.

Lateral traction is where there's actually a downward
force that is stretching this area, not now, you can see it's
clearly not in line with the cervical thoracic spine. That is
the difference.

Q: Okay. So, I'm not going to try to draw that; I might let
you draw it in a minute. Let me ask you with respect to
lateral traction, what did you learn during your medical
training about the application of lateral traction during
vaginal delivery?

That it's inappropriate and should never be used.

Have you ever thought that it is appropriate?

No, I haven't.

A
Q
A
Q: Is that the old school, new school?
A No, it's not.

Q Has it always been that lateral traction is a no-no?

A Yes, 1t has always been that way.

Q When you were in residency, your first years in OB, did

you learn that?

A: Yes, I did.

Q: And every year thereafter?
A: Yes.
Q: and the continuing education since that time, whenever it

was in 2004, has any of that ever changed?

A: No, it hasn't.
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Q: What about the idea of excessive traction, have you ever

been taught to use excessive traction?

Thankfully, no.

A: No, I haven't.

Q: We heard circumstances where a last ditch effort?

A: Yes,

Q: Have you -- have you ever encountered that situation?
A:

Q:

Well, then with respect to excessive traction, tell us
what that term means to Lisa Maselli, please?

A: Excessive traction means to me, more traction than is
necessary. It could be lateral, it could be a bending
sensation or flexion of the neck or bending of the baby’s neck
and more than was needed to effect delivery.

Q: So, let's see, I need to ask you about shoulder dystocia
in general. Have you dealt with it before this incident?

A: Yes, I have.

Q: How often?

A: Probably a ccuple of times a year.

Q: A1l right. So, 3,000 births, what's that 20 or 30
shoulder dystocias?

A: That's correct.

Q: And have you ever had a permanent brachial plexus injury
other than this delivery?

A: No, I haven't.

Q: Have you ever had any brachial plexus injuries?

P3g@ 518 o 952
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A: No, I haven't.

Q: Have you ever followed a process other than your
customary process that you've described for us?

A: No, I have not.

Q: On occasion, well, how frequently does this process work
to effect delivery for your shoulder dystocias?

A: I would say 80 plus percent of the time.

Q: So, that would be —-—-

A: Very effective.

Q: --— there have only been a couple of times where you've
had to use these internal maneuvers here?

A: That's correct.

Q: What kind of training do you do to be prepared to handle
a shoulder dystocia?

A: Well, as we talked about before, we had 4 years of
residency where we're observed and taught various emergency
situations with an attending physician by your side to guide
you through. We do that. Once you're out in private
practice, we do drills on the floor. Typically, they're run
by a provider for the nurses. So, I may run a shoulder
dystocia drill. I mean, it's unannocunced, it's kind of a
surprise. If it's a little bit slow on the floor, we'll
involve the nurses and that's a way to keep the skills aware
because these things do come up, they're unpredictable and

unpreventable, so you want the element of surprise. We do
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that with our drills and most recently, we've been doing
simulation labs where they're very sophisticated mannequin
that is hooked up electronically, it has expulsive forces and
MR. GRAHAM: Judge, this is new since the deposition. We
object on that basis.
THE COURT: Well, continue.

BY MR. HOOD:

A: -—— we have simulation labs that travel around the state
to all delivering hospitals. This has actually been going on
for about 4 years now and they come twice a year to each
hospital and it was an initiative started by the BOI, which is
the Birth Outcomes Initiative for South Carolina to help
promote healthy babies, healthy moms in the state and maternal
fetal medicine specialists, which is a subspecialty of
obstetrics run this simulation labs and are nurses, midwives,
as well as physicians take part in these laboratory
simulations.

Q: All right. Like a flight simulator for a pilot sort of
thing?

A: Yeah.

Q: Do they grade you?

A: Not so much as grade you, they talk you through the
emergencies, multiple emergencies; it's not just shoulder

dystocia, it's postpartum hemorrhage, prolapsed cord, some of
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them are neonatal emergencies that the nurses work on. And
so, again, similar to residency, you have someone there
watching you go through the process and then critique and
review and debrief about how the process was run. And a lot
of it is not even just for individual training, but also for
teamwork. You know, you have a doctor and someone that
promotes how to work well as a team,

Q: Speaking of teamwork, did you lose your cool on this day,
the 27th of April?

A: No, I didn't.

Q: Is this something that you're trained to respond to?
A: Yes, it is.
Q: Is it something that you're prepared to deal with in

every delivery?

A: Yes, absclutely.

Q: Do you recall anyone yelling at you to stop during the
delivery?

A: I do not recall anyone telling me to stop.

Q: Do you recall anyone in any delivery in your entire

career telling you to stop?

A: No, I do not.

Q: Dr. Hazeltine was in the delivery room for the meconium
Staining you said?

A: That's why he was called, yes.

Q: Do you know where Dr., well, he's going to testify. 1I'll

Pggq 548 A $2
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ask him. ©Let me -- let me move on. We've heard some
discussion about suprapubic pressure and how it was applied,
that sort of thing. And so, I just need to ask you directly,
you know, where are you in relation to the fists that's
applying suprapubic pressure during the birthing process?

A: I'm directly in front as I'm -—- I sit for my deliveries.
I'm sitting on the stool. My head is about level with mom's
vaginal opening and I would say it's closer than an arm
lengths away, so I'm probably within 18 inches to 2 feet from
the suprapubic area.

Q: All right. Did you observe four hands at one time
pushing on mom?

A: I did not. I have never observed that.

Q: Had you observed that, what, if anything, would ycu do?
A: I would have told them to stop doing that because then
nobody is holding her legs and continuing McRoberts maneuver,
which is conjunction with the suprapubic.

Q: And I didn't ask you that, sco you talked about McRoberts

up here?
A: Yes.
Q: And then we mentioned the episiotomy. When you're doing

this round of pushing with the episiotomy, is that with the
legs flexed back at that time as well?
A: Yes, absoclutely. 1It's —-- the maneuvers continue until

one of them works and so, they're cumulative at least for the
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McRoberts and suprapubic, so we -- we keep the patient in
McRoberts until delivery.

Q: All right. ©Now, how do you expect a nurse to do
McRoberts and apply pressure to the above the pubic bone?

A: So, how they achieve that is whichever nurse is applying
the suprapubic, you can apply it two ways, either your fists
or with the palm of your hand. She's standing on the side of
the patient and can affectively use her opposite hand to
continue the hyperflexion of that leg. Sometimes in that
event, just because of the physical weight and especially if a
patient is numb from an epidural, we may ask the patient to
also grab behind their thighs to save a little bit of the
support.

Q: Let me, one other question. At the time the head is
delivered here, if someone were to ask you to do a c-section,
would you ever say, you'll do one when it's needed at that
point?

A: No, I would never say that, and I've never been asked

that questicon.

Q: Why not, why would you medically not do that?

A: Well, the head is out, number one. And I think when, in
the previous testimonies, when we've educated the jury about
there are more maneuvers to do, one of the last ditch
maneuvers is called a zavanelli where you flex and replace the

fetal head back into the womb and do an emergency c-section
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and this is what's considered essentially a last ditch effort.
Q: All right. Your Honor, I have a mannequin that they used
to practice shoulder dystocia drills here and with your
permission I'd like to have a doctor come down and show us
what she's talking about.

THE COURT: Your witness?

MR. GRAHAM: Your Honor, that hasn't been identified.

So, we would object. |

THE COURT: He's not introducing it, I think he's using
it for demonstrative purposes; is that right?

MR. HOOD: For sure. She's going to go back to whatever
hospital she belongs to.

THE COURT: I'm going to allow it.

MR. HOOD: Can I borrow this table? I just need a word
of caution, I mean it's a little eerie looking. You should
have seen the people’s faces when I was pulling it out of the
car. Sorry about that.

JUROR: Judge, can we take a break?

THE COURT: Certainly. Let's take a break while you set
up. All right? Let's give the jury a break and see, you
remembered, I'm so happy that you remembered to do that.

REPORTER'S NOTE: (Jury retires to jury room 4:30 P.M.).

THE COURT: All right. Gentlemen, set it up; we're going
to take about 10 minutes. All right?

(COURT IN RECESS)
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THE COURT: All right. Let the record reflect we have
our jurors and our alternates back in the courtroom. Thank
you.

Mr. Hood?

BY MR. HOOD:

Q: Dr. Maselli, right before the break, I asked you to come
down and demonstrate what happened during the one minute time.
First of all, tell us about the orientation of the birthing
bed?

A: Sco, we're using this to simulate the labor bed and what
happens, the labor bed is made of three separate parts; it has
a middle section, it has a bottom portion that can be taken
away or just dropped down mechanically and it has an upper
portion that can be elevated or placed up or down.

So, the patient lies in the bed and in a typical scenario
mom is probably a little flatter than this when we start
pushing and there are stirrups on either side. I think you've
seen some pictures of those. Well, when we start pushing,
we'd only put them on to push with her feet in the stirrups
because it doesn't open up the pelvis; it deoesn’'t give her a
good angle to bear down on if she has to alsc push with her
feet. You really want all the pushing forces to be down
through into the vaginal and rectal area almost like you're

having a bowel movement and that's how we instruct people to
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push sometimes.

So, mom is here, essentially like this. If I were Nurse
Cossentino, I would be on this leg holding it up, helping mom
push. Mr. Hood would be Mr., McCray here, who is initially
pulling on her on the patient's left side and I was seated

right here on a stoc¢l facing Ms. Smalling.

|1Q: All right. So, John, why don't you come over here and

help the other side. So, what was the orientation of the --
you can hold up let two there. So, what was the orientation
after the -- we'll side this down, grab the stool and slide
down. So, the, there going to be somebody that she's
completely blocking.

THE COURT: Pardon?

MR. HOOD: Everybody is okay, can everybody see?

THE COURT: Okay. All right. Good,

BY MR. HOOD:

Q: All right. So, here we are; tell us what's going on.

AaA: So, we're sitting down. We confirm that she's ready to
push, that she's 10 centimeters dilated, and we have a nurse,
we have dad and I'm ready here, gowned and gloved ready to go.
So, we instruct her to push and essentially within about 14 to
15 minutes, we have delivery of the head. 8o, at that time, I
instruct her to push.

Q: And let's just stop. No one can see your hands, the
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whole case is about your hands. Let's turn this thing
sideways at an angle, That's good. If you can speak up, we
keep moving around. All right. All right. 8o, here we are,
one minute, sorry.

A: Sorry, we're here. At this point, the baby’s head is
here and we instruct her to push again. One of the nurses
will count with her, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10; one push
and there's nothing happening. And so at that point, I don't
have her push again, but we would typically push 3 times with
each contraction. We've diagnosed the shoulder dysteocia. I
look at Kathy, who is to my left and say go out and get Missy
and bring stools in; we have a shoulder dystocia. We need
extra help. I would hold the leg or put the patient's leg
back in the stirrup. Kathy walks to the door, leans out, says
Missy, please come in with stools, we have a shoulder
dystocia. Kathy takes her place back with now standing on a
stool. Missy, the other nurse, comes behind and remember
there's a big table right here by the delivery table with all
the instruments. She walks behind that, asked Mr. McCray to
let her stand there so she can effectively do suprapubic and
he comes and stands behind my right side on the table, behind
the table. And at that point, I say let's do McRoberts. We
put the patient's head down slightly. We bring her legs open

and hyperflexed, which is a little bit difficult to do with,
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but we're doing it. Essentially, in real life, these would
have been a little bit closer. The patient's head is, they're
suppeorting the head at this angle; the patient's head is
placed down again the whole goal is to open this up. Again, I
say okay, push again, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, my hands
are not moving; they're suppocrting the baby’s head, the
shoulder is not coming. So, they continue that position ---
Q: Why don't you just start pulling right there?

A: Not indicated, not appropriate. So, I turn-around to my
table and. find the scissors. I cut the episiotomy, turn
around, place the scissors back and go let's try it again. 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, nothing. I say apply suprapubic.
One of the nurses places her fists just above the patient’s
pubic bone. I say continue McRoberts. You can do that; you
can elevate the legs and as I said, we may have the patient
just to help support the weight of them, dead weight leg, here
and I continue to hold the baby’s head for support and I have
my hands on the head and the suprapubic pressure is applied
probably about 10 seconds worth. I feel there's a little bit
of a give and a release and I'm like let's go, now push and
that's when I applied the moderate controlled traction to
affect deliver aftexr the suprapubic pressure releases the
shoulder.

Q: And is mom pushing at the same time?
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A: She pushes when I told her to, not during suprapubic, but
afterward so that it's essentially, I'm not pulling the baby
out, the mom is pushing the baby out and we deliver the baby.
At that time, we placed her feet back up in the stirrups, I
clamp and cut the cord and immediately hand the baby off to
Dr. Hazeltine, who is the pediatrician and the reason for that
is because of the meconium. Remember I said, they like tc¢ do
the special suction with a very long tube so the baby doesn't
take a big breath, which is the first real breath in and so he
takes the baby over to the warmer, which is going to be the
patient's left shoulder off to the side. And at that time, T
assess the situation, we deliver the placenta, the after birth
that has to come out. Prior to that, we obtain blood from the
cord; known as a cord blood sample. We send that tc the lab
on every delivery and because of the shoulder dystocia
emergency, I also did what's called cord blood gas. I know
we've been talking about that. I obtained that, sent that to
the lab, delivered the placenta and then asked the nurse for
suture to stitch and repair the episiotomy.

Q: All right. So, let me get you to come demonstrate what
you observed in terms of suprapubic pressure?

A: Uh~huh (affirmative response}.

Q: I1'1ll get off the stool and get out of the way.

A: So the nurses are working to open and hyperflex, so these
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aren't coming up here but coming up towards the patient’'s
shoulders. They are elevated; they're on steocls. So, prcbably
a good 7 or 8 inches above where I am now. Sco, there's a good
angle to apply suprapubic and the suprapubic is applied supra,
meaning just above, so it's right above the patient's pubic
bone and you can feel the pubic bone and it's a downward
fashion and remember, because we're in McRoberts, this is
anatomically almost slightly elevated because the whole pelvis
has been tilted. And sc¢ then the nurse is pushing, pushing,
pushing, pushing down because the shoulder is stuck right
there. So, it's essentially pushing on the shoulder to

decrease this diameter and effectively dis-impact the

shoulder.

Q: A1l right. Now, did you see four hands up there ---
A: No, I did not.

Q: -—— across the --—-

A: No, I did not.

Q: How big is the pubic bone?

A: The pubic bone is about the size of your fist.

Q: All right. All right. Let's slide back. Okay. So,

thank you. So, Dr. Maselli, while you were seated there, and
you were just demonstrating with your hands on the baby’s
head. At any point in time, did you see what appeared to be

the head stretching from the neck?
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A: No, I did not.

Q: Earlier, I was going through the shoulder dystocia
checklist and I asked you about forceps and vacuums and things
like that, but those weren't used in this case, were they?

A: No, unnecessary.

Q: Okay. I didn’t want to confuse the issue. I was just
trying to £ind out what types of instruments can sometimes be
used during the delivery.

A Yes.

Q: All right. So, now the baby’s been delivered, the
pediatrician is taking care of the baby; what are you doing
with mom?

A: So, after I hand the baby tc Dr. Hazeltine, as I said, we
obtained the two blood samples from the cord, delivered the
placenta and repaired the episiotomy. After that, I check
again to make sure everything is what we call hemostatic or
not bleeding, everything looks fine, all of the placenta is
out and so, effectively, I get up to move all the table out of
the way and the nurses then to proceed to get Ms. Smalling
cleaned up. You know, with warm light and we put the bed back
together. We've taken this bed apart, it can come apart and
briefly, while she was doing that, I always step out tc my
dictation, write the note that vou've seen and put the orders

in, her routine postpartum orders for medication. Then I come
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back and we do a debriefing of the delivery, what happened.
It was obviously a very scary process. There was a lot going
on and nurses coming in and so, I wanted to talk about that.
Q: All right. We'll get to the conversation in a minute.
The delivery note that you're stepping out, this is exhibit
number, exhibit number 6, excuse me.

MR. GRAHAM: Is it handwritten?

MR. HOOD: It's handwritten.

BY MR. HOOD:

Q: That's when she stepped out to handwrite it; is that
correct?
a: That's correct.

Q: All right. We alsoc have a dictated note which I'l1l hand
to you; it's not I front of you. I{ is bate stamped, it's two
pages, or it's not bate stamped, it's marked defendant's
exhibit 5 and I would just ask if that's your delivery note?
A: This is the dictated, typed delivery note.

MR, HOOD: A1l right. Your Honor, we would offer
defendant's exhibit 57

THE COURT: Mr. Graham? Mr. Graham?

MR. GRAHAM: No objection.

THE COURT: 2All right. Without objection.

DEFENDANT'S EXHIBIT NUMBER 5

ADMITTED INTO EVIDENCE
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MR. HOOD: Thank you.

BY MR. HOOD:

Q: Briefly, we've been through this. You've got noted on
here a postoperative diagnosis. Active labor, spontaneous
rupture, thinning, cutting umbilical cord, shoulder dysteccia?
A: Correct.

Q: All right. You talk about the labor process here. I
want to focus in on the second page of exhibit number 5, if we
could, this top paragraph, where it says shoulder dystocia.

Is this paragraph reflecting what you've just been describing
for this jury?

a: Yes, on the demonstration, we did not talk about reducing
the nuchal cord.

Q: And come down here, let see, you've got -- we'll talk

about this. Cord gases, we're talking about the blcod you had

drawn?

A: Yes.

Q: 7.31 is normal?

A: Yes.

Q: That's good?

A: Yes, that's gocd.

Q: What is normal measuring?

A: Normal is measuring the amount of oxygen the baby was

getting. It was not acidotic, which means low oxygen levels.
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Q: All right. And so this note here, you can see would be
dictated at 8:47; is that right?

A: Correct.

Q: And then looks like it was transcribed at 1 o'clock in
that afternoon and then you signed it two days later?

A Correct.

Q: All right. So, you encountered the shoulder dystocia,
your handwritten notes reflect it, your dictated note reflect
it; did you discuss it with the family or any part of the
family?

A: Yes, afterward, Mr. McCray did go with Dr. Hazeltine, if
I remember, to ask about the baby. I did ask Dr. Hazeltine
after delivery, after I was finished with the episiotomy
repair, it was obvious that the baby’s right arm was not
moving normally and I asked him about that and he said yes,
we're going to the nursery for an x-ray and they took the baby
to the nursery.

Q: Okay. You're familiar with the brachial plexus injuries

from just your obstetrical knowledge, I trust?

A: Yes, that's true.

Q: And most of them resolve over a short period of time?

h: Most are transient within the first couple of years.

Q: Is there -- you say the first couple of years?

A You can -- you can't document a permanent brachial plexus
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injury until at least 1 to 2 years.
Q: So, in that first year then, up through that year sort of
wishful watching, therapy?
A: Use therapy, ves.
Q: At that point in time, at the point of this delivery, did
you have any way of knowing whether Jahmerican's injury would
be permanent?
A: No, I had no way of knowing.
Q: And the only way to determine whether it is permanent is
by the asset of time?

MR. GRAHAM: Objection to the leading, Your Honor?

MR. HOOD: Let me rephrase it.

BY MR. HOOD:

Q: How do you determine whether it's permanent?

A: If it meets the time criteria set up by the pediatricians
to see if there are any other modalities successfully treated.
Q: 21l right. What other conversations do you recall having
on the day of delivery, ma'am?

A: So, like T said, after I finished the repair, I walked
over to Dr. Hazeltine, on my way out, he said we're going to
do the x-ray. I went out and did my paperwork. I came back
in, as I always do, even in a delivery that has no emergency
associated with it, I -- when I finish the paperwork part, I

always come back in even if it's Jjust a hey, you did great;
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how are you doing and then I either head back to the office,
head back to the operating room or head home, depending on
where I had come from and what time of day it is. And in this
instance, I did the same. Both Ms. Smalling and Mr. McCray
were appropriately so upset asking about the baby, what
happened and didn't understand what happened. And so we ran
through the process. I told them that it was a shoulder
dystocia emergency and I said I know there was, you know,
things going on, we asked you to move and things seemed to
happen pretty quickly and told them that it is an emergency
and that some babies don't do well with that. They are
looking at the arm. Thankfully, the baby looks fine as far as
any brain injury or lack of oxygen, but they're going to have
tc fcllow the arm is not going to be well.
Q: And was that your last interaction with the family on the
day of the delivery?
A: Yes, it was.
Q: All right. I want to move to the next day then. And T
would this marked as defendant's exhibit 25?2

MR. GRAHAM: No objection.

THE COURT: All right.

DEFENDANT'S EXHIBIT NUMBER 25

ADMITTED INTO EVIDENCE

BY MR. HOOD:
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Q: John, if we can pull up; do you have that? First of all,
if you go to the top, there's a quote in here where it says
alive; I think we heard some testimony about that earlier?

A: That is what it says. I did not write this note.

Q: A1l right. Whose note is this?

A: This is Dr. Christine Gerber, one of my partners at the
time.

Q: And whose signature is on exhibit 25?2

A: Dr. Gerber's.

Q: A1l right. Did you talk to Dr. Gerber between the time
you left and the time Dr. Gerber got there?

A: No, looking back at the days of the week, this was a
weekend and the 27th was a Saturday. Typically, when we do a
call weekend, we do Friday, Saturday and Sunday all the way up
until Monday morning. T don't recall what the specifics were,
there was a schedule change; maybe we asked each other for a
favor and needed to have a day or repay a day. So, I was
working Friday through Sunday A.M. at approximately 7A.M. and
Dr. Gerber must have come on at 7A.M. on Sunday, the 28th.

Q: Okay.

A: That's why she was rounding on Ms. Smalling during her
first postpartum day.

Q: All right. &And is that sort of routine for obstetrical

practices in this area, where the person you deliver would be
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seen by one of your colleagues?
A: Yes, absolutely. We cover all of our practices patients;
we rotate the schedule just like any other day of the week.
Q: Okay. So, at this point, was there anything that was
problematic with mom?
A: No, there is nothing to sign out is the term we use to
talk to the next door coming on, if there is a certain
concern, complication or issue with the patient. Ms. Smalling
was our patient and she was déing well from the delivery.
Q: All right. We talked about the mom. How about the baby,
I mean after you've handed the baby to Dr. Hazeltine —-—-
A: Uh-huh (affirmative response).
Q: —-— when do you fade out and other doctors take over
providing care and treatment for a newborn?
A: For the baby, essentially, once the baby is delivered, he
or she is no longer my patient or part of my patient and so
the pediatricians take over right away.
Q: All right. And that's what happened in this case?
A: Yes.
Q: Let me hand you defendant's exhibit 26, Your Honor, we'd
offer that into evidence?

THE COURT: Yes, sir.

MR. GRAHBM: No objection.

THE COURT: Without objection.
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DEFENDANT'S EXHIBIT NUMEBER 26

ADMITTED INTO EVIDENCE

BY MR. HOOD:

Q: All right. This is a handwritten note; who's note is
this?

A: This is the next day 4/29/13. This is written by Ann
Morella, our certified nurse midwife, who Ms. Smalling had
seen most of her pregnancy. This was the day of discharge.

Q: And did you go back and look to see who had seen Ms.
Smalling in your office on the office visits?

A: When I initially came to the hospital when she was in
active labor, I reviewed her prenatal records, just because I
was not familiar with her prenatal history. And so I reviewed
the records that evening.

Q: All right. And so, this Morella, was she the primary
point person?

A: She was.

Q: And she's come back the day of the postpartum day 2?

A: Yes, it is now a Monday.

Q: And on Monday, she dictates what I'm handing to you as
exhibit 107

A: Yes, this is a discharge summary that any patient leaving
the hospital, regardless of what you are admitted to the

hospital for, has to have a discharge summary.
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Q: All right. And exhibit 10, we'd offer into evidence?
MR. GRAHAM: No¢ objection, Your Honor.
THE COURT: Without objection then.

DEFENDANT'S EXHIBIT NUMBER 10

ADMITTED INTO EVIDENCE

BY MR. HOOD:

Q: A1l right. So, exhibit 10, discharge, and I just want to

draw your attention to the portion talking about, I can't read

it, appropriate questions were asked and answered regarding

his care. Would your colleague, Ms. Morella, have been in the

position to provide answers to questions that families would

have with respect to this situation?

A: From the maternal standpoint, ves.

Q: A1l right. Just a second. I'm going to hand you what's

been marked for identification as defendant's exhibit 6, this

is the mom's hospital chart and I'm going to direct you to

page 85 of this exhibit.

A: Okay.

Q: And, Your Honor, we'd offer that into evidence please?
THE COURT: Could she identify the document?

BY MR. HOOD:

A: So, this is a document again of her paper charting still
with a provider discharge form. So, this is the form that on

the day of discharge is filled out by the doctor or nurse
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midwife that's letting the patient go home that day.

MR. GRARHAM: Your Honor, I'm not sure what they're
offering. If they're offering that one page we have no
objection; if it's part of a bulk, I would object to it.

MR. HOOD: I excerpted it, so we'll just offer the page.

THE COURT: Okay. Thank you.

MR. HOOD: And we'll make that our next exhibit number

which is

COURT REPORTER: 27.
MR. HOOD: --- defendant's exhibit 27. Put 27 on that
and we'll take care of it after the break.

DEFENDANT'S EXHIBIT NUMBER 27

ADMITTED INTO EVIDENCE

BY MR. HOOD:

Q: All right. John, can you pull that up for us? All
right. So, hopefully we're looking at -- we're going to blow
up those so we can read it. Follow-up visit information, do
you see that third line?

A: Yes, so looking from the top down, she came in in labor,
her discharge diagnosis was a delivery and the next line is
discharge to home; she's going home. 2And so this is an
interesting piece of paper. There's several different

handwriting on here by different people. So, a lot of times,
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to help facilitate our partners or colleagues that are coming
after us, we fill out as much information as possible. So,
the discharge or, I'm sorry, let's start at the top. The
reason for admission, spontaneocus labor and term IUP
delivered. That is our nurse midwife's handwriting.

Q: Okay.

A: Discharge to home, 6 week postpartum visit slashed out
Maselli, that is my handwriting as well as Rh positive and
rubella immune, again it just advised the nurse that discharge
if patient needs any additional medications. Pelvic rest is
her activity. We recommend no —-- anything in the pelvis, no
intercourse, douching, postpartum.

Q: Okay. Let me just stop you for a second. I want to
focus in on the follow-up visit. Did you scratch that out?
A; I did. 8o, initially when a patient came in and during
her labor course, I was there at the hospital for that entire
time trying to expedite some paperwork at the -- at the end.
So, I wrote 6 week postpartum visit. It is hard to see what I
wrote there. My guess is it's Ann because that's who she had
seen throughout her -- her postpartum course and most of our
nurse midwife's will see vaginal deliveries postpartum for
their routine care.

Q: Why did you scratch her out?

A: The reason I scratched her out was after the shoulder
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dystocia, I scratched her out and put my name there because I
wanted to be sure that her wvisit was scheduled with me so I
could again, review everything and check on the baby.

Q: Does that insure that when the visit is being scheduled
that it goes on your schedule?

A: It goes on my schedule, yes.

Q: All right. And I'm going to direct your attention to
pages 64 through 66 of your chart, which is exhibit number 1
and ask you to tell us what we're looking at or what you're
looking at there?

A: This is her note and our office chart is dated June 4th
is her 6 week postpartum visit.

All right. And who was there?

I was the provider giving care that day to her.

And do you have any memory of that wvisit?

I do.

Tell us what you remember from the visit?

A A I

I remember them coming in. We talked about how she was
feeling, how she was doing, is she breast or bottle feeding,
any problems with bleeding, revisited contraception, she had a
full exam and I asked about the baby. She did not have the
baby with her that day.

Q: 2ll right. Any concerns expressed to you during that

visit?
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A: Not that I can see.
Q: And after that, did you have any other occasion to
provide care and treatment to Ms. Smalling?

A: I did not.

Q: And how long after delivery was it to this visit?
A: Approximately & weeks.
Q: Thank vou. We would -- I don't recall Your Honor, if

you admitted her chart, is in evidence?

THE COURT: I thought we had already ---

MR. GRAHAM: It's a bulk chart, Your Honor.

THE COURT: Pardon?

MR. GRAHAM: It's a bulk chart.

THE CCURT: The full chart, I will have marked. I'll
allow her to testify from it. I'll give Mr. Graham the
evening to determine whether there's any objectionable
material in it and I will rule in the morning on that.

MR. HOOD: Okay. Thank you.

BY MR. HOOD:

Q: All right. We're wrapping up here. We can put that back
down. At the time that you had to deliver, we're going to
talk about that, but leading up to that moment back tc the
timeline; 1f you can imagine that first stage of labor up
until 7:59, the end of the first stage of labor?

A: Yes.
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Q: Would you consider everything to be stable, medically
stable for the baby?
a: Yes, sir.

MR. GRRHAM: Objection to leading, Your Honor?

THE COURT: I'll allow her to answer that.

BY MR. HOOD:

Q: Now, up until the head was delivered, did you see
anything that made you concerned about stability?

A: No, I did not.

Q: Now, at 8:14, the head delivers?

A: Yes.

Q: After the shoulders failed to deliver, how would you
describe the stability of the baby medically at that point and
why?

A: At that point, the baby is considered unstable because
the head is delivered, there is by sheer anatomy, compression
of the cord because the baby’s head is out, but it's oxygen
supply is still through the umbilical cord that is now has
been wrapped around the baby and is now pressed up against in
the pubic bone and when you're encountering shoulder dystocia,
though we know the movements to go through, we don't know how
long it's going to take for those maneuvers to work to deliver
the baby and how long can the baby tolerate this situation.

Q: Did you believe at that moment that when the head was
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delivered, but the shoulders were not, that the baby was at

immediate risk of harm or injury?

A: Yes, absolutely.

Q: Now, when the baby was delivered, we know that the data
obtained afterwards, shows that he tolerated everything how?

A: He tolerated everything very well. Yes, thankfully.

Q: Did you have access to that information during the
delivery?

A: No, that is a post-delivery laboratory value.

Q: Were you in an obstetrical suite at the time of this
delivery?

A: Yes, I was.

Q: All right. So, when you were deciding the process to go

through, did you have any way of knowing which maneuvers would
or would not work?

A: You have absolutely no way of knowing. You can play the
percentages, but have absolutely no way of knowing.

Q: And do you consider a shoulder dystocia to be a genuine

medical emergency?

A Yes, it absolutely is.

Q: And have you been trained that way?

A: Yes.

Q: Since medical school or since your residency rather?
A: Yes.
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Q: Doctor, did you excessively pull to remove the baby from
mom?

A: T did not.

Q: Doctor, did the motions that you used with your hands,

was it consistent with what you'd done in other deliveries?
a: Yes.

Q: Do you believe that what you did caused the harm that
we've been hearing about this week?

A: I do not believe that, no.

Q: Do you believe that the maneuvers that were followed and
the process that you followed were consistent with excepted
standard of care for obstetricians in this area?

Yes, absolutely, a hundred percent.

And in this country?

Yes, absolutely.

Bear with me just a minute, please?

Ckay.

e 2 Q0 ¥ o0 P»

I have no further questions at this time.

THE COURT: All right. Very well. It is 5:20. We'll

continue with cross examination in the morning. Thank you.
Ladies and gentlemen, have a nice evening; be back at

9:30 please. Thank you.

REPORTER'S NOTE: (Jury excused for the evening 5:18 P.M.)

THE COURT: All right. Gentlemen, we’ll continue at 9:30
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in the morning then. Thank you.
(COURT IN RECESS)

THE COURT: Please, just keep your seats. Why don't we -
-— Are we ready to go? Bring the jury in?

MR. GRAHAM: Unless you want to address the bulk
exhibits?

THE COURT: The what?

MR. GRAHAM: The bulk exhibits, 1, 2 and 3, where there
were stacks of exhibits instead of individual ones. I don't
know ---

THE COURT: Okay. I1f you want to, we'll do that.

MR. GRAHAM: Well, you asked us to locock at them.

THE COURT: Well, okay. Well, I want I want you to do is
tell me what you find offensive in those exhibits?

MR. GRAHAM: Well, just as -- as a sampling, just in
general, relevance, hearsay, but to get more specific, there
is -—-

THE COURT: Why in the world would the charts and the
medical records in a medical malpractice case not be relevant?
MR. GRBHAM: Well, because there's a lot of stuff in

there that has nothing to do --—-

THE COURT: Well, that's what we're talking about. The
things that have nothing to do.

MR. GRAHAM: Okay. Well, there's it goes on and on about
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ear infections, it's got advertisements in there about how you
should treat infecticns, it's got stuff in there about
sinuses, bronchitis, just all kinds of things that don't
relate to mismanagement of shoulder dystocia or the arm injury
or the treatment.

THE COURT: Okay. Well, let's hear from Mr. Hood. Mr.
Hood, he says there are advertisements in there; I've never
seen a chart with an advertisement, but Mr. Graham says
they're advertisements in them?

MR. HOOD: If he just wants to point us to the exhibit
and refer it so I can -- Judge, I'll tell you what, I'll just
move in separately the exhibits I'm using. I don't want to
waste any more time. Let's roll.

THE COURT: Thank you so much. Okay. All right. Let's
bring in the jury then.

REPORTER'S NOTE: (Jury enters courtroom 9:35AM).

THE COURT: Good morning, ladies and gentlemen. We've
got, I think all of our jurors and all of our alternates back
in the courtroom. Mr. Graham, you may proceed with your cross
examination.

MR. GRAHAM: Thank you, Your Honor.

CROSS EXAMINATION OF DR. LISA MASELLI BY MR. GRAHAM:

Q: Good morning, Dr. Maselli?

A: Good morning.
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Q: You talked yesterday about having 3500 deliveries in your
career, I believe?

Yes.

How many of those were vaginal deliveries?

Probably around 80 percent.

Okay. So, that makes what, about 28007

Yes.

e o B oo ¥

Can I get you to step down please and fill out your name
and the number of vaginal deliveries and so on. Forces of
labor present, so maternal contractions, uterine, I mean
maternal pushing, uterine contractions?
A: Yes.
Q: What is this one; 20 to 30, okay. I got it. I was
impressed yesterday, you sounded good and your word choices
were good.

MR. HOOD: Objection, Your Honor.

THE COURT: Please, please, Mr. Graham.

MR. GRAHAM: Yes, sir.

MR. HOOD: Can the witness go back to the witness stand?

THE COURT: Are you done with her there or you have some
other questions for her there?

MR. GRAHBM: Well, she can go back. I have more of the
chart up there.

THE COURT: All right. Thank you.
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BY MR. GRAHAM:

Q: Doctor, before your testimony yesterday, how many times
did you practice your testimony with video feedback?

A: I never practiced my testimony with video feedback.

Q: And how many times did you practice your -- your use of
the mannegquin?

A: Never, other than simulation drills.

Q: You talked yesterday about resident training and I
believe that you indicated that you learned since wvery early
in your resident training that in the event of a shoulder
dystocia, it was very important not to use forceful pulling on
a baby’s head; did I hear that?

A: We were trained not to use excessive or lateral force
with delivery.

Q: Okay. Well, is there some kind of forceful traction that
you —-- that you'wve thought was appropriate in those first
minute or to?

A: With which delivery of the 2800; this specific case?

Q: I'm talking about as a resident, so that was long before
this particular case?

A: Correct.

Q: As a resident, did you learn that all forceful pulling on
a baby’s head in a shoulder dystocia situation ---

A: We were never taught to pull on a baby’s head and there

Pagg 548 4§ §52




10
11
12
13
14
15
16
17
18
195
20
21
22
23

24

Smallings vs. Maselli 535 2016-CP-22-0863

is a spectrum of force in delivering a baby.

Q! Were you, but you say you were taught to use it; were you
taught not to use it?

A: We were taught not to use excessive or lateral forces in
delivery,

Q: Okay. So, you were taught not to pull with force,
correct?

A: There is force in any delivery.

Q: Okay. Well, yesterday you were talking about gentle
guidance. You're saying that's force?

A: Any pressure on the baby’s head at all is by definition,
a force. There are spectrums as to the amount of pressure and
force done with each delivery.

Q: Sure. And you used the word lateral, does lateral still
mean other things to you like downward traction, even if the
baby is facing up or down or are you talking about lateral
traction where the head moves toward the shoulder?

A: Lateral traction is typically defined as the head moving
towards the shoulder out of alignment with the spine.

Q: So, any time it moves to the shoulder, it's out of
alignment with the spine, true?

A: If it's an excessive movement, true.

Q: Well, you say excessive, excessive movement. If it's a

few degrees, if it's just a minor tilt of the head, with this
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you say force that's always used, is that bending the neck?

A: It may be very slightly, but not in an excessive manner.
Q: All right. Were you taught -- in residency, were you
taught that it was wrong to use bending of any kind or were
you taught that it was okay to use bending as long as you felt

like it was not excessive bending?

A: There should be minimal bending. We always were trained
that way.
Q: Okay. Now, so we got -- we've got, you said don't use

excessive force, don't use more than minimal bending, why are
those -- are those important lessons that you learned in
residency?

A: Very important.

Q: Okay. Why are they important?

A: They're part of our instruction to do vaginal deliveries,
which is what our training was about for those 4 years.

Q: Sure, but why is it important not te use forceful pulling
at the high end of the spectrum above gentle or slightly more
than gentle?

A: You don't want to use that amount of force because of
risk of injury to the baby, whether nerve damage or a
fracture.

Q: And one of the risks of that kind of nerve injury is what

we saw on the chart with the three nerve injury and avulsions

P393 542 f §§2




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Smallings vs. Maselli 537 2016-CP-22-0863

and the neuroma; that's one of the things that you were taught
to avoid?

A: That's correct.

Q: And that was important in residency; was it still
important in 20137

A: Yes, always.

Q: And if someone in 2013 used more than gentle or slightly
more than gentle pulling force, would that wviolate your
training?

A: That would be against how we were trained.

Q: Okay. Would that represent a viclation of a generally

accepted standards of care for ordinary, average,

obstetricians?
A: If it was excessive force, yes.
Q: Well, if it was more than gentle or slightly more than

gentle, would that violate the standards of care?

A: If it was excessive and depending on the specific
clinical situation.

Q: All right. I'm going to ask you to please listen to my
guestion and try to answer it directly, if you would. If
there is more than gentle traction or slightly greater than
gentle traction in a shoulder dystocia situation, do you
believe that would violate the standard of care for oxdinary,

average obstetxicians?
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A: Depending on the shoulder dystocia event itself and where
you were with maneuvers and how long it took to deliver this
baby, it would depend on that.

Q: All right. Well, let's say -- let's say 1f you got a
baby with good strips, reassuring strips for hours and hours
and then you've got a diagnosis of shoulder dystocia, in those
first 3, 4 minutes, do you believe it would be a violation of
the standard of care for the obstetrician to use more than

gentle or slightly more than gentle traction, a pulling force?

A: If it was excessive, yes, I do.
Q: Is greater than slightly more than gentle excessive?
A: Sir, there's a spectrum of force and I can't answer what

all physicians would do, only what I would do myself.

Q: All right. Tell us what you mean by excessive?

A: So, other than a couple of people that I see in the room,
probably most others have not had the opportunity to deliver a
baby or have their hands on a baby’s head for delivery. So,
there is a spectrum of force that can be used, difficult to
understand if you've never done that procedure. So, to put it
in an everyday, if you'xe trying to get through a door and the
door is slightly open, there's really gentle or no force to
get through the door. If the door is not open and you turn
the knob and open it, that's slightly more than gentle force.

But if you go to open that door and it's stuck and you're
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pushing and pushing and pushing, that would be more excessive
force. So, as you can see, in a very daily simple analogy,
force can have a very full spectrum.

Q: Sure. Sure. And you keep, when you if greater than
gentle is a violation of the standard of care, you keep
referring to the word excessive. Can you give us a definition
of excessive, instead of a story about the doors?

A: Yes, I gave one yesterday it was more than what was
required in that specific delivery.

Q: S0, in a situation like we had with Jahmerican, if it's a
1 minute delivery, do you believe it would violate the
standard of care for the doctor to use more than -- slightly
more than gentle traction?

A: To use slightly more than gentle, the 1 minute is
unfortunately a retrospective number. So, when we're
delivering the baby, we don't know when it's going to work.

It happened to be 1 minute in this case.

Q: Is it or is it not, please, ma'am, is it or is it not a
violation of the standard of care in the first minute of a
baby that has hours of reassuring heart monitoring, is it a
violation of the standard of care to use more than -- slightly
more than gentle traction; can you answer that please?

A: If the only method of delivery was the traction that

released the impacted shoulder, that would be beyond. But if
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a maneuver worked with the traction, it would not be.

Q: All right. Well let me see if I understand you. Are you
saying that if you have nurses doing suprapubic pressure, it's
acceptable in your mind for a doctor to use more than slightly
more than gentle traction?

A: Not during suprapubic and as I explained yesterday with
the mannequin, the suprapubic pressure released the shoulder,
then the traction was placed. So, by definition, the traction
facilitated the delivery, not the release of the shoulder
dystocia.

Q: All right. Well, maybe it's just me being dense, but it
seems kind of like you're going in circles. I thought you
said that it was okay to use more than slightly more than
gentle traction if -- if a maneuver was not working?

A: That's not what I said.

Q: Oh, that's not?

A: No, I'm sorry if you misunderstood. We don't use
traction as force to deliver any baby or a shoulder dystocia
situation. The traction is facilitating delivery after a
maneuver has released the shoulder. There is a difference, I
believe.

Q: All right. Well, you've used the word traction many
times. Traction is simply pulling, right?

A: Traction, by definition, is a pulling force on any
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object.

Q: All right. 1It's not pushing?

A: Correct, that's compression.

Q: And it's not -- it's not a tiny amount of force, pulling
force, is it?

A: Well, by definition, it's a pulling force; it's not
quantified.

Q: Well, let me ask you if you agree with this. Do you
believe that traction is a pulling force that is sufficient to
stretch an cbject?

A: By definition, it does put stretch on an object, yes.

Q: Okay. So, we're talking about, when you say traction,
you're talking about using a pulling force that stretches?

A: Correct.

Q: And T don't want to belabor the point, but if you did use
more than the gentle amount necessary when you say suprapubic
to release the shoulder, if you use more than gentle traction
at that point, that would be excessive, because it's not
needed, correct?

A: I do not look at it that way. The way I explained it
yesterday, was when you are dis-impacting the stuck shoulder
with shoulder dystocia and I feel that give, the nurses,
everything doesn't just stop, because if it does, the shoulder

can go back up. You have to facilitate delivery in some
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manner and the slightly more than usual, which is what I
marked on the sheet and explained yesterday, was to slightly
use pressure to keep that unstuck shoulder unstuck and deliver

the baby, which is what happened.

Q: You wrote that on a sheet, you say?
A: I checked the box, moderate controlled.
Q: Okay. I thought you just said, you wrote on something

yesterday that --—-

A: No, I explained yesterday.

Q: --— could I finish my question please, ma'am?
A: Yes, sir, I'm sorry.
Q: I thought you said you wrote something that said you used

slightly more than gentle traction. In fact, you checked the
box for moderate, correct?

A: That's correct and yesterday, I explained my definition
of moderate controlled, since there are no definitions on the
shoulder dystocia sheet.

Q: Okay. Again, you're a doctor and I'm not, but I'm trying
toe follow you. It sounded to me like you said, it would be
excessive to use more than gentle or slightly more than gentle
traction if it was not necessary, correct?

a: Well, correct, and I defined again my spectrum, my
definition of moderate controlled as slightly more than

normal. There was never more traction in this specific case
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placed.

Q: Well, didn't you say that after the shoulder released,
that you had to pull harder to keep the shoulder for somehow
popping back?

A: What I said, I didn't pull harder, I placed more traction
to keep the shoulder unstuck and then instructed Ms. Smalling
to push and it was her expulsive forces that aided in
delivery.

Q: All right. You say you didn't pull harder, you used more
traction, right?
A: Right.

Q: All right. A moment ago, you told us that traction is a
pulling force that causes an object to stretch. So, how can
you not pull and pull hard enough to cause an object to
stretch at the same time?

A: So, the moderate controlled or slightly more than usual
after the dis-impacted shoulder was released with suprapubic,
then I put just slightly more pressure, I did not pull the
baby out. Ms. Smalling continued to push after that point as
we instructed her and effectively delivered the baby.

Q: If you had continued to pull, would that have violated
your training?

A: Well, that didn't happen in this case.

Q: If you had pulled, would that have violated your
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training?

A: If it was more than necessary for this delivery, yes, and
it was not.

Q: If you had pulled at that point, do you agree that it
would represent a violation of the standard of care for
ordinary, average obstetricians?

A: If it was more than necessary, yes.

Q: Let's talk about bending the neck. Do you believe that
it is never appropriate for an ordinary, average physician to
bend the baby’s neck during a shoulder dystocia?

A: If you're applying lateral traction, which is a downward
movement and you see that the head is stretching away from the
shoulder, that is inappropriate, yes.

Q: At all times?

Aa: Well, anytime a baby delivers, there is a slight stretch
and bend in the neck, even in an uncomplicated or non-emergent
delivery.

Q: Sure and we're not talking about the mother's body; we're
talking about the doctor's hands; you understand that?

A: Yes.

Q: Okay. Is it always improper to bend the baby’s neck with
the hands of an ordinary, average doctor?

a: If it's excessive lateral bending, it is improper,

absolutely.
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Q: Okay. You told us before that slight bending, you now
believe is okay. Now, you're saying it's got to be excessive
to be against your training; how do you define excessive in

that respect in terms of neck bending?

A: Again, it's more than what's necessary to deliver the
baby.
Q: Can you give us an angle of bend; can you draw it for

example, can you draw it for us on this board, please, ma'am,
could you step down?

A: I can try.

Q: Step down and tell us, first of all would you draw a
picture of a baby?

A: I'm not an artist, but I'll do my best. So, this is mom,
the belly, the head, the vagina is here, the baby’s head is
here, legs, it's going to be very hard for a non-artist.

Q: Well, why don't you just put the baby’s head here, nose,
mouth, eyes?

A: Ckay.

Q: All right. What do you call minimal bending of the neck;
could you just draw another face that shows how much that
would bend for it to be minimal bending?

A: Well, T will try. I mean, it's very difficult; I don't
have a protractor to look at angles here. It's a circle, T

don't know how to draw a ---
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Q: We will accept an imperfect circle, I promise. Okay.
Now, can you show the bend in the neck; you can just draw an
arrow to show how much -- well, I mean, at the top of his
head, assuming that you're bending the head to the left, how
far would you draw that arrow to show how far do you think
minimal bending would be?

A: It would be a very, small, short, arrow; 1it's essentially
as the baby coming out of the birth canal.

Q: Do you believe that bending more than minimal would be
against your training?

Ah: Yes, I've established that.

Q: Okay. So, anything more than that minimum amcunt of neck
bending would be a violation of your training?

A: Yes.

Q: And anything more than that amount of minimal bending
would represent a violation of the standard of care for

ordinary, average obstetricians, true?

A: True, if it was excessive bending, that's true.

o] Well, if it was more than the minimum, true, yes?
A: Yes.

Q Okay. Thank you. You may return to your seat.

THE COURT: Doctor, you may come back to your seat.
DR. MASELLI: Thank you.

BY MR. GRAHAM:
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Q: Is -- do you consider it important to avoid bending the
neck more than minimal?

A: Yes.

Q: Why is that important?

A: Because of the risk of injury or damage.

Q: All right. And if you were to bend a baby’s neck to the
left more than minimal, does that put the brachial plexus
nerves on the right side of the baby’s neck at risk of
brachial plexus nerve damage?

A: If you -- if you bend to the left it would be the
contralateral side; that is correct.

Q: All right. And when you contralateral?

A: The opposite.

Q: All right. If you pull to the left, you put these in

danger, right?

A: Correct.

Q: All right. Pull left, endanger the right, right?

A: Yes.

Q: That's what you meant when you said contralateral?

A: It is.

Q: Let's talk, I want tc move on to a different topic. Let
me just -- I want to ask you just a series of brief questions.

Do you believe, do you still believe that early decelerations

are the same as variable decelerations?
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A: When a deceleration is with a contraction, it can be
called an early or variable deceleration. They are
interchangeable in that respect, yes.
Q: All right. So, would it be an accurate reflection of
your testimony if I say early equals variable?
A: In relationship to a contraction, I would agree. You can
have variable decelerations outside of a contraction pattern.
Early equals variable.
With the contraction.

Q
¥
Q: Right. I'm a slow printer.
A I'm sorry.

Q

Is it just for space, I'm running out of space here. I

didn't ---
A: You can put CXTN would be an abbreviation.
Q: Okay. So, it's your abbreviation for contraction. Do

you still believe that hyperstimulating or overstimulating the
uterus means more than 10 contractions in 10 minutes?
a: No, it's more than 5 or 6 contractions in 10 minutes.

Q: Okay. When did you decide that it was 5 to 6 in 10

minutes?

A: That's the definition; did I misspeak earlier?

Q: You told me, ma'am, did you misspeak earlier?

A: You asked me when I thought it was 10 in 10 minutes.

THE CQURT: If she said it, show it to her, so she can
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say, you know, when, what you're talking about.

BY MR. GRAHAM:

Q: At any rate, from for at least the last 2 years, you've
known that -- that hyperstimulation of the uterus is I think
you said more than 5 or 67

a: In a 10 minute period cf time.

Q: Is it -- all right. This might take more than -- and
hyperstimulation is too much stimulation, right?

A: Right, it means an excessive number of contractions in a
certain period of time. The uterus needs to rest in between
contractions.

Q: Hyperstimulation means the uterus is pushing too hard or
too frequently?

A: Too fregquently. It has nothing to do with the pressure
or magnitude of a contractiocn.

You said more than 5 or 6 in 10 minutes?

Yes.

Do you still admit that you gave this child Pitocin?

Yes, I did.

o ®» 0o R ©

Alright, and the purpose of Pitocin is to strengthen the
contractions and to speed them up, right?

A: It's, the use of Pitocin is an augmentation drug and it

helps strengthen the contractions and increases the frequency

of contractions to effect -—-
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Q: The answer to my question is yes?

A: Yes, that's correct.

Q: All right. And you say you did give Pitocin. After you
gave Pitocin the first time, did it cause any kind of reaction
to how the baby was responding to the contractions?

A: The first time we gave Pitocin, it was only on for a very
short period of time and there was a deceleration in the fetal
heartrate, which means it went below where it had been and it
was also right around the time that Ms. Smalling received an
epidural and when you receive an epidural, your blood pressure
can drop, which affectively can do the same thing. So, two
methods to help the baby’s heartrate were to stop the Pitocin
and to give her medication to aid with the blood pressure drop
after the epidural. There were other things too that we
discussed, but those were specifically related to the Pitocin.
Q: Okay. But when you were using the Pitocin, at least for
some periods of time, you were hyperstimulating the uterus,
correct?

A: We weren’t hyperstimulating, we were stimulating the
uterus, so that her —-- her cervix would dilate.

Q: Okay. But do you -- do you still believe that you had
hyperstimulated at least for a few times?

A: I would have to review that section of the chart. I

don't know if there were specific times where we may have
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adjusted the Pitocin, which you can do if you encounter
hyperstimulation situation, then you adjust the medication.
Q: All right. And you did cut it off for a while after the
hyperstimulation?

A: I'm not sure that was hyperstimulation that caused us to
turn it off the first time. I would have to review that part
of the strip.

Q: Well, at any rate, you did stop the Pitocin for a brief
period of time?

A: Yes, we did.

Q: And the baby came right back; his heartrate went right
back where it should be?

A: Between stopping the Pitocin, medication to aid with her
low blood pressure, placing oxygen and changing her position.
With all four of those methods, we had a good result.

Q: Okay. And then, soon after that, you turned the Pitocin
back on, right?

A: I'm not sure how long it was, but eventually we did turn
it back on?

Q: And it stayed on throughout the delivery process, right?
A: To my knowledge, yes, it did.

Q: Do you have, one of the exhibits is the fetal heart
monitor strips; it's exhibit 5. Would you look at that

please, and tell me, how frequently were the contractions at
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the end of this labor?

A: At the end of the labor. These are approximately every 2
minutes.

Q: Thank you. Before we move on to another topic, let me
just get you to explain one thing to me. I was a bit confused
yesterday when you were talking about the right way to do
suprapubic pressure. Is it to push the -- the pubic bone and
the —- or the top shoulder down to the floor oxr towaxd the
mom's birth canal?

A: S0, you push it above; supra, meaning above, because it's
on itself, you're pushing in a downward fashion, either with a
fist or palm of your hand and when a patients in McRoberts
position, a hyperflexed position we've been talking about, the
angle is downward and sometimes with that flex, it's almost
towards the vagina. You're not pushing towards the vagina,
you're not trying to push into the wvagina, but with the tilt,
it's a slight angle.

Q: And do you believe that's appropriate when there's a
slight tilt of the bed?

A: Not to the bed, to the mother's pelwvis.

Q: Qkay.

A: I was talking about the angle of the pelvis in the
McRoberts maneuver.

Q: Okay. All right. When the angle of the pelvis is like
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you just said, you -- and was it like that ---
A: Yes, it was.
Q: —--—- when you controlled the nurses about how they should

do suprapubic in this case?

A: I instructed them to perform suprapubic pressure with the
patient in McRoberts.

Q: And the pelvis was tilted at that point?

A: Yes, it was.

Q: So, at that point, you instructed the nurses to push down
toward the floor and toward the vagina?

h: I instructed them to perform suprapubic pressure.

Q: And if they had done that correctly in the course of your
control, they would have pushed it down and toward the vagina?
A: It would have been downward and angled and in this
situation did effectively do it correctly because that's what
dis-impacted the shoulder?

Q: Let's talk about patient safety. You mentioned a lot and
I was happy to hear that. Patient safety has been big
initiative for those in -- those above the -- the doctors, the
average, ordinary doctors that are delivering babies, right?
A: Above the -- you mean like my boss or what do you mean
above?

Q: No, like -- do you believe that patient safety is a topic

that has come to the forefront in the last few years?

Page o562 o 962




10

11

12

13
14
15
16
17
18
19
20
21
22
23

24

Smallings vs. Masellil 554 2016-CpP-22-0863

A: Yes, I abscolutely do.
Q: Okay. Before that, one of the leading causes of death in
this country was medical errors in the hospital, true?
A: I don't have that data, but there have been significant
deaths due to medical error, yes.
Q: And there have been -- whenever there's a serious injury
to a patient in the hospital, that's almost always from
medical errors, true?
A: I would not say that, no.

THE COURT: Take this jury out, please. Thank you.

REPORTER'S NOTE: (Jury retﬁres to jury room 10:12AM).

THE COURT: Let me save some time., I'm going to save you
some time, Mr. Hood. Mr. Graham, you know thaﬁ's improper.
We're not going into what may happen to someone else. We're
talking about this case.

MR. GRABHAM: All right. I hear you, Your Honor.

THE COURT: All right. I'm not going to have that. Is
that what you were standing up for, Mr. Hood?

MR. HOOD: It is, Your Honor.

THE COURT: Okay.

MR. GRAHAM: T will, I just have a couple of more
questions.

THE COURT: Not on that. Not on that issue.

MR. GRAHAM: Not on -- not on any effects on somebody
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else.

THE COURT: Okay. Thank you. We'll take a break. The

jury is going to need it while they're out.
(COURT IN RECESS)

THE COURT: Let's see if we can get the jury back in if
they're ready to come back in. They may not have had enough
time to refresh themselves. If they have, certainly bring
them back in.

Mr. Hood, you want a curative charge, or you want to let
it go.

MR. HOOD: I think we can let it go, Your Honor,.

THE COURT: All right. Thank you.

MR. HOOD: As long as we don't revisit it.

THE COURT: Are they ready?

BAILIFF: There's one in the bathroom.

THE COURT: We still have one that's out? Okay. As socon
as they're ready, let's bring them in, just as soon as they're
ready.

REPORTER'S NOTE: (Jury enters courtroom 10:25AM).

THE COURT: All right. We have everyone back in the
courtroom. You may continue.

MR. GRAHAM: Thank you, Your Honor.

BY MR. GRAHAM:

Q: Doctor, I want to ask you about a specific topic that Mr,
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Hood asked you about yesterday. I believe you said that Dr.
Blackmon was one of your colleagues.

A: No, the lLewis W. Blackmon was a safety award that I won
with one of my colleagues.

Q: OCkay. And who was that colleague?

A: Dr. Christine Gerber.

Q: Okay. Is it fair to say that your office is not limited
to OBGYN; that there all kinds of other services that your
office provides?

A: Carolina OBGYN, LLC is a corporation and it is limited to
obstetrics and gynecoclogic care.

Q: But if you look on Carolina OBGYN website, it talks about
a number of body rejuvenation services, correct?

A: That is correct. There are two other corporations in our
building. One is called Smart Lipo and one is called Carolina
Rejuvenation.

Q: All right. And whichever physician works in that,
physician or physicians work in that office, are OBGYN's,
correct?

h: Yes, there -- there are three of us in the group that
also have other corporations that provide other services, but
not under the name of Carolina OBGYN as was suggested.

Q: Is there anything in the office building that would tell

patients those are different corporations?
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A: When you read the literature regarding it, it's on there
and it is on our website as well.
Q: Okay. At any rate, on the website for Carolina --—-
MR. HOOD: Objection, Your Honor, hearsay and relevance.
MR. GRAHAM: It's -—-
THE COURT: Restate the question again. Let me hear the
question once again.
MR. GRAHAM: Yes, sir.

BY MR. GRAHAM:

Q: Yes, sir. Your website contains information about how
patients can get various body rejuvenation services, including
true sculpt, smart lipo and Mona Lisa touch, correct?

A: That is correct. I do not perform the first two; I do

perform the third.

Q: You do perform?

A Mona Lisa touch procedures.

Q: Mona Lisa touch?

A Which is more of a gynecologic procedure; it is not

cosmetic. It is indicated for wvaginal dryness and pain with
intercourse after menopause. The other two procedures, which
I den't perform, are cosmetic.

Q: Now, let's talk about your hands during that -- that last
minute or so. Your hands were on the baby’s head when you

diagnosed shoulder dystocia, correct?
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A: Correct.

Q: And then when you asked the nurses to perform McRoberts

position, your hands stayed on the baby’s head, correct?

A: Correct. The only times my hands moved were to perform

the episiotomy.

Q: Okay. So, from the time you diagnosed shoulder dystocia

through the time baby’s entire body was out, your hands were

on the baby’s head, except when you were doing the episiotomy?

A: I was touching the baby’s head during the whole delivery

except for the episiotomy and even with the nuchal cord

reduction, my hands were still on the head.

Q: Okay. 8o, I've heard from other doctors that, you know -
MR. HOOD: Objection.

BY MR. GRAHAM:

Q: --— the episiotomy is pretty fast. You just reach over
and (cutting sound), is that ---

MR. HOOD: Objection. Hearsay.

THE COURT: Rephrase your question and just ask her about
the episiotomy.

BY MR. GRAHAM:

Q: How fast are you in terms of reaching for the scissors
and cutting a woman's wvagina?

A: 5, 6 seconds, very fast.
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Q: All right. So, for that -- for that minute of time of
shoulder dystocia, your hands on the baby’s head for how long?
A: 50 to 55 seconds.

Q: Okay. So, when you were talking about the traction or
pulling or whatever you used, your hands were on the baby’s
head?

A: That's correct.

Q: And when you talked about minimal bending of the head or
some degree of bending of the head, your hands were on the
baby’s head, right?

A: They were on the head the entire time.

Q: Yesterday, you talked a lot about shoulder dystocia as a
genuine emergency?

A: I did.

Q: Okay. What I want to know is -- is after you diagnosed
shoulder dystocia, did you do anything different from how you
would handle any other shoulder dystocia, like an ordinary,
average, obstetrician would do?

A: I did not.

Q: Did you pull harder or use too mgch traction because you
were worried about oxygen to the baby?

A: I was always worried about oxygen because of the emergent
situation, but I did not pull too hard because of that

concern.
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Q: Well, I'm not asking if you pulled too hard ---
A: You asked me when you pulled too hard was it because you
were concerned of the oxygen deprivation and I just wanted to

clarify my answer.

Q I don't think that was my question, but let me ---

A Okay.

Q: -—— I can try again just to be sure?

A Okay. Great.

Q With respect to how much pulling force you applied to

that baby’s head, did you do any pulling that was harder that
you would normally do because of any concern about reduced
oxygen flow to the baby?

A: The amount of force used and all the maneuvers,
everything is concerning about the lack of oxygen of the baby.
So, everything that I did was out of concern for lack of
oxygen to the baby during that one minute period of time,
which I didn't know would be one minute.

Q: As opposed to every other shoulder dystocia, did you do
anything different because of concern about the baby getting
enough oxygen?

A: In any other shoulder dystocia, that is always your main
concern, so my answer is no, I did nothing different from any
other shoulder dystocia.

Q: And we heard about the nuchal cord yesterday. A nuchal

Page 589 af 952




10

11

12

13

14

i5

16

17

18

15

20

21

22

23

24

Smallings vs. Maselli 561 2016-CP-22-0863

cord is just a cord that loops here instead ¢of somewhere else,
right?

A: Well, cords aren't necessarily looped anywhere else other
than around a body part or they're just free floating and a
nuchal cord is a coxd around the neck, which is commen.

Yeah and what percentage of the time?

20 percent, 1 in 5 or something.

Some people think as much as a third?

Possibly.

e B R B O

All right. At any rate, somé nuchal cords can cause a
real problem, right, it might be in a knot or they might be so
tight that you have to double clamp and cut?

A: That's correct.

Q: All right. This was nothing like that, was it?

A: This was not a tight nuchal cord. I was able to release
it without clamping and cutting it.

Q: All you had to do was this, right?

A: That's the maneuver to release a nuchal cord, correct.

Q: Okay. Because of that nuchal cord, did you do anything

different in this one minute than you would have done in any

other -- any other shoulder dystocia?
A: Other than the few seconds to release the cord, no.
Q: Because of any concern about oxygen, did you do anything

different in terms of bending the neck toward the left ear?
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A No, 1 did not.

Q: Let's talk just briefly about stability. I think we can
probably —-—- I think we can probably share the conclusions
about this. The strips, the only way the baby has of talking
so to speak, about how it likes those contractions is through
the fetal heart monitor strips, right?

A: That 1s one issue or one piece of information that we

look at to acknowledge how the baby tolerates labor; that's

correct.
Q: And it covers the mother's contractions at the bottom?
A: That's correct.

Q: And it has those lines that you hope are squiggly at the
top, so it measures the baby’s heart rate?

A: That is correct.

Q: All right. &And if the baby is liking those contractions,

he might actually have that heartrate go up some, right?

a That 1s correct.

Q What do you call that?

A: That's an acceleration or an increase in the heartrate.
Q All right. And we had accelerations here, right?

a We did.

Q All right. &And if the baby doesn't like a contraction,

he tells you that by dropping his heartrate, correct?

A: The heartrate will drop and depending on when you see the
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drop is your level of concern.

Q: Right. And the only time there was any drop to speak of
in Jahmerican was after he got -- after his mom got the
epidural and after the Pitocin was given in that IV the first
time, right?

A: Right, that was when we had a concern. There was a
prolonged deceleration.

Q: Okay. And that folleowed —-- well, the anesthesiologist
did the epidural, but it also followed your decision to put
Pitocin into the mother's IV, right?

A: I don't understand the question.

Q: You say there was this drop in the heartrate ---

A: Oh, so, yes, we stopped the Pitocin.

Q: All right. So, you gave Pitocin, there was an epidural,
then you gave Pitocin, the heartrate went down; you stopped
the Pitocin, the heart rate went back up?

A: Along with other measures, yes. That was one of the four
measures that we did.

Q: Okay. But do you -- do you attribute -- let me -- let me
rephrase this. Do you believe that the drop vou described in
the baby's heartrate was not particularly concerning due to
the fact that you knew there had just been an epidural and you
had just started Pitocin?

A: Well, a drop in the heartrate is always concerning
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because you don't know if your reaction to it is going to
work. So, we did four different things because it would have
been concerning had the heartrate stayed down, which it did
not.

Q: Sure, but once you stopped the uterine contractions,
among other things, I mean, excuse me, once you stopped the
Pitecin, among other things, in fact it was a very reassuring
heart monitor strip, correct?

A: Yes, all of those things worked to recover the heartrate.
Q: 2And do you still believe that this fetal heart monitor

strip was very reassuring throughout?

A: It was reassuring.

Q: Despite that drop, it was a very reassuring strip
throughout?

a: Yes, it was.

Q: And that continued through the time you diagnosed
shoulder dystocia?

A: It did. The -- it was always reassuring. There were
variable decelerations with contractions, but nothing that
caused significant concern.

Q: Okay. And one minute later, you had information about
how the baby was doing, right?

A Yes, we did.

Q: You had that from two different sources, right; you had
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the Apgars?

A: Yes, they were good.

Q: They were very good, right?

A: They were very good.

Q: And you had the cord blood gases to see if there was any
loss of oxygen?

A: Yes, thankfully, also very good.

Q: 21l right. I mean, everything about the medical
stability of this child going into the shoulder dystocia was
great, right?

A: I agree.

Q: Everything about this child's medical stability was great
a minute later, right?

A: Thankfully, yes, 1 agree.

Q: And during that one minute of time, you had no evidence
that there was any -- any change in the child's wvital signs or
oxygen level or any other objective measure of medical
stability, do you?

A: What happens, I mean vital signs, the heartrate is the
only thing that we know of the baby:; we have no other wvital
signs, just blood pressure and temperature; we only know
heartrate and what happens is the items that you -- we've been
talking about all week, the Apgar scores and the cord gases

were very good and those were all retrospective. We have
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information after the fact. The concern is, is when you
diagnose a shoulder dystocia, it is a medical emergency.
Because there's been testimony this week that one of the bad
things that can happen, nerve injury, clavicle, collar bone,
or upper arm fracture, hypoxic injury, brain damage, cerebral
palsy or death. 8So, when I'm sitting there, I make a
diagnosis. The one of the things that can happen is death and
that's unstable and an emergency in my eye and most
physicians.

Q: Well, I understand that if a shoulder dystocia goes on
and on, then there might be some of these things that you're

talking about ---

A: You don't know at the time.

Q: -—— may I finish my question?

A: Yes, sir.

Q: But as far as this child is concerned, Jahmerican McCray,

you have no objective evidence of anything going on with his
actual body other than the heartrate, correct?

At the time of the shoulder dystocia, yes.

Okay. And his heartrate was great?

It was fine, yes.

It was great, right?

It was gocod.

v 2o ¥ o ¥

All right. Let's talk about who was in control of this
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delivery. Ever since, I mean I realize you weren't in the
room when the mom was laboring except for, you know, brief
periods of time, but once the mom was complete, got that 10
centimeter opening of the vagina that you talked about

yesterday, once the mom was complete, were you there the whole

time?
A: I was.
Q: All right. And there were -- the other people in the

room, except for the epidural and except for at the very end
when the pediatrician was there, the only people in the room
were the mom, the dad, one nurse and then the second nurse
came in?

Aa: So, if I can answer that question. At the time that the
patient was complete and ready to start pushing, the people in
the room were Ms. Smalling, her husband, myself, Kathy
Cossentino, the labor nurse, and Dr. David Haseltine, the
pediatrician, he attended the delivery.

All right.

He was there the whole time she was pushing.

Okay. But there was one nurse?

Yes, there was one nurse at the time.

L A

At that time, another nurse came in when you diagnosed
shoulder dystocia?

A: A labor nurse with Dr. Haseltine, there was probably a
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nursery nurse with him, but she was not involved in the labor.
Q: QCkay. Fair enough. At any rate, except for Dr.
Haseltine, perhaps, who was in charge of the room?

I'm in charge of the room.

All right. Who told the mom what to do?

I did.

Did she cooperate?

Yes, she did.

In every respect?

Yes, she did.

Who was in control of what the dad -- where the dad went

v PO ¥ o 2o ¥

in the room?

A: We asked him to move aside so we could effectively employ
McRoberts maneuver. We didn't give him a specific place; he
felt comfortable coming behind me.

Q: Okay. He got behind your right shoulder where he could
see everything?

A: I don't know what he could see. As I spcke about
yvesterday, I'm about 18 inches or sc from mom and then it's me
on the stool and then there's a table larger than this area
behind me to my right with all of my instruments and he was
somewhere behind that. He would not be in the sterile field
behind me and there between me and the table; he would be

behind the table.
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Q: Ckay. And I know you've talked about the table, we've
got a table here that's holding the exhibits?

A: Yes.,

Q: Is the table that you were talking about this height,
shorter or taller? |

A; It's about that height and about that width, slightly
sherter in length.

Q: All right. So, if you're here, mom's legs, your hands
and the doctor's standing here, the table's not going to block
his view?

A: No, no, I made no reference; my intention was not that
the table was blocking his view. What my comment about that
was, was that he was not -- I want it to be clear, he was not
directly here next to me, that there was some distance. I
don't know what he could see; he's a tall gentleman. I just
wanted to make it clear where everything in the room was.
Sure. But a relatively low instrument table ---

Yes.

-—-— and a relatively tall man?

Yes.

Both were in favor of a good view, correct?

» Q B0 » o

And there is a light hanging from the ceiling that I
angle to adjust so I can see into the vagina. I didn't look

behind me at him. I don't know where he was in relationship
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to the light.

Q: Okay. But at any rate, that 1light -- that light
iliuvminated your hands and the vaginal opening?

A: Depending on where he was standing, he may have been able
to see that very well.

Q: Okay. And the -- they —-- you started with one nurse;
were you in control of what she did and how she did it?

A: Yes.

Q: Then when the second nurse came in, were you in control

of what she did and how she did it?

A: I instructed them on what to do.
Q: So, however they did McRoberts was your doing?
A: Well, it was my instruction tc perform the procedure; my

hands were not on the patient's legs. They were doing the
procedure.
Q: Let me back up. I had a bad choice of words there.
However those nurses performed McRoberts, whether they did it
correctly or not, would be as a result of your instructions to
them and the control that yocu had over them, correct?

MR. HOOD: Objection, Your Honoxr. May we address this?

THE COURT: All right. Let's take the jury out, so I can
discuss that. Thank you.

REPORTER'S NOTE: (Jury retires to jury xoom 10:48AM).

THE COURT: All right. Mr. Hood?
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MR. HOOD: Your Honor, it appears that plaintiff is
trying to pursue a theory of vicarious liability whereby Dr.
Maselli would somehow be liable for the acts or actions of the
resident or the registered nurses.

THE COURT: And, Mr. Hood, I understand where you're
going and I appreciate your -- your objection, but I think as
he phrased the question, he's asking the doctor if it's, I
believe where he's going, is asking the doctor did you
exercise or was it your custom to exercise control over how
these nurses in your operating theatre performed the maneuver
and if she in fact says, I require them to be under my
supervision, they're customarily under my direction, I require
them to do it the way I want to do it, I correct them. T
think that it's properly before the jury. I understand where
you're coming from. You know, no captain of the ship here,
they're trained, they're -- she just tells them to do it and
they're supposed to do it properly. Is that where you're
coming from?

MR. HOOD: One side of it. One of the issues is, a
physician issues an order of instruction. The person performs
it, the person who's performing it either does it
appropriately or inappropriately, that person is trained how
to do it, has policies and procedures on how to execute it,

all of which are created and implemented and overseen by the
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hospital. This doctor doesn't select the nurses, this doctor
doesn't have the ability to hire and fire, this doctor doesn't
pay the nurses, she doesn't control the manner and ease in
which the work is done.

THE COURT: And I underxstand that, but he's asked her, do
you take control and do you reguire that in your operating
theatre.

MR. HOOD: Well, the problem with that is that in any
circumstance where there's a surgeon and there has to be
someone who is in control of the surgery or procedure and the
doctor is. But what we're trying to extrapolate fxrom that, is
that puts that person in control position and they defacto
become captain of the ship, which has not been recognized
here. And so, she would inherently be liable potentially for
the negligent act of another, which has not been pled, by the
way, nor is it permissible and there would have been a motion
on this, nor has there been any expert testimony that nursing
standards of care have not been met.

THE COURT: And I really haven't heard.any testimony and
we go to relevance, but any testimony from any of your
witnesses, Mr. Graham, that would indicate that this injury
resulted from the suprapubic maneuver that was done. In
fact, as I recall the testimony, it would not have caused it.

MR. GRAHAM: Right, it just made it harder to resolve.
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THE COURT: So, why then would it be relevant how they
did it?

MR. GRAHAM: Because there's testimony that they did it
in a way that was totally different from this witness said was
the correct way to do it and we've got testimony that doing it

THE COURT: But they're not parties.

MR. GRAHAM: 1I'm sorry?

THE COURT: They're not parties.

MR. GRAHAM: Correct. Correct. And we're not claiming
that they violated any standard of care and I promise you, I'm
not ---

THE COURT: CQOkay. From a probative standpoint, now let's
look at it purely from 403. From a probative standpoint, what
is the purpose of this question; what do you hope to elicit
and why is it probative, what's the relevance?

MR. GRAHAM: Dr. Maselli controls, as she's testified to

THE COURT: She hasn't yet. She's in charge of the room,
but she has not testified that she has the authority to
override the way that the nurses perform their duties. I
mean, she hasn't testified to that. I think that's where you
were going and that's where Mr. Hood objected, right?

MR. GRAHAM: Yes, sir.
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THE COURT: Okay.

MR. GRAHAM: Where I was going it also probative because
it's indirect. I mean this is cross examination.

THE COURT: I understand.

MR. GRAHAM: He, yesterday, I'm sorry.

THE COURT: T understand. I'm following you.

MR. GRARHAM: And yesterday, Mr. Hood asked her questions
about how far away were you from the nurses, if they were
doing wrong, were you close enough to see it and correct it?
So this is directly responsive to direct examination?

THE COURT: Did you ask that, Mr. Hood?

MR, HOOD: I did and it would be appropriate for a
physician to interject if they observed something being done
wrong, which she said she did not. I mean, again, I think
that's —-- that's appropriate. The nurses have independent
nursing judgment.

THE COURT: Well, I mean then Mr, Graham, I would let you
ask that gquestion; did you observe anything inappropriate in
the way they were performing the maneuver.

MR. GRAHAM: Well, I mean, I really don't want to ask
her.

THE COURT: What you want to do is ask her is well, why
didn't you correct them, right?

MR. GRAHAM: Well, I mean, I do want to get into as Jamie
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asked her yesterday, you're in control, if you can see them,
if they're not doing it the right way, you can correct them; I
just want to repeat that, whatever they're doing, you would
have been able to correct them if you thought they were doing
it improperly and I mean, and then, you know, I don't have a
lot in that direction after that, but I mean, it's really, I
would cite as authority, Your Honor, the old, what's good for
the goose is good for the gander.

THE COURT: Well, I would allow you to ask her if she
observed anything inappropriate in the way they were doing it
and I'11 let you ask her, if you had, would you have asked
them to modify it, what they were doing. I'll let you do
that. I mean, what more do you want?

MR. GRAHAM: Well, Your Honor, that doesn't get me
anywhere. It's cross examination.

THE COURT: Where do you want to get; that's what I'm
asking you?

MR. GRAHAM: That she is in control and that no matter
how they're doing it, if she think they're doing right, that's
fine. If she thinks they're doing anything wrong, she's in
control of that. We've got testimony they were doing it
wrong. She's in control of them.

THE COURT: Well, whose testimony have we heard that they

performed inappropriately?
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MR. GRAHAM: Two nurses, four hands. This witness
testified -—-

THE COURT: What witness?

MR. GRAHAM: --- one fist.

THE COURT: I mean, who has testified other than a lay
person?

MR. GRAHAM: Nobody, but I mean, he's right there. You
don't have to have a medical degree to count hands, I say
respectfully.

THE COURT: Well, I'm going to let you ask her if she
observed anything inappropriate. I will let you ask her if
she had, would she have asked the nurses to modify it and
that's where I'11 let you go with that. Okay?

MR. GRAHAM: Well, I mean, I hear you, Your Honor. That

would just reinforce direct.

THE COURT: Well, have you pled respondent superior, have

you pled agency or anything like that?

MR. GRAHAM: No, sir, we have not.

THE COURT: Okay.

MR. GRRHRM: And we aren't headed that way. We're not
trying to ——-

THE COURT: It sounds like it.

MR. GRAHAM: No, sir, we're just trying to avoid an empty

chair problem where later on, they could say if anything was
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done improperly, it was a nurse. I'd like to establish she is
in control of whatever they did, right or wrong.

THE COURT: Well, I think she's already testified that
the nurses -- how the nurses performed it in her view. T
mean, that's Mr. Hoods witness.

MR. GRAHAM: Yes, sir, and all I'm asking, Your Honor,
that T be allowed to cross. I mean, if he put his story out
there with his question and answer, now I'm on cross
examination. Respectfully, I don't think I should be required
to ask his questions again.

THE COURT: Well, I'm going to let you ask this witness
if she observed anything improper and if she had, if she would
have asked that it be corrected. You're just asking her to
speculate and if you want to qguestion her about what she saw
when the maneuver was being attempted, fine. Ask her all you
want about that. Cross examine her about that. She's saying
she saw nothing or that's my understanding that she saw
nothing inappropriate. So, where do you want to go with that?

MR. GRAHAM: TI'd like to challenge that, Your Honor. I
mean, there's evidence.

THE COURT: Challenge it all you want. Challenge her
statement that she saw them do it appropriately. Challenge it
all you want. But what you want to do is get.into a situation

where you can somehow bring this around tc she being
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responsible for what a nurse did when you've not even pled it
and I don't think that's appropriate. I'm going to let you
ask her if she observed anything inappropriate. You can
challenge her all you want on that and I'll even let you ask
her if yvou had, would you have changed it, would you have
asked the nurses not to perform it if they were deing it
improperly; I'll let you ask that. I think that's a fair
question.

MR. GRAHAM: It might be fair, but it's already been
asked by the defense counsel because it supports his theory of
the case. I'm never going to ask questions that favor the
defense or at least I'm not going to do it on purpose and you
know, if ---

THE COURT: I mean, how far do you want to go past that
if she says yes, I would have asked them not to do it; then
where do you want to go, Mr. Graham? I mean, what's your next
guestion?

MR. GRAHAM: If -—- if they —-- if they in fact had done
suprapubic improperly, do you believe it would have been your
responsibility to correct that; instead of saying did you see
it, if they had been would it have been your responsibility
and would it have been within your control?

THE COURT: Now, within your control, I don't know, but

as a physician, I'll let you ask her if as a physician, you're
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attending a patient and you saw it being inappropriately
administered, should you have responded to that; I'll let you
ask her that?

MR. GRAHAM: Okay.

THE COURT: All right. If that's what you want to ask.
Bring the jury in.

MR. GRAHAM: Your Honor, may I ask it as a hypothetical?

THE COURT: Pardon?

MR. GRARHAM: May I ask it as a hypothetical?

THE COURT: Okay.

MR. GRAHAM: I can't remember your exact words.

THE COURT: Okay.

MR. GRAHAM: I'll try to get as close as I can to your
words.

THE COURT: Yes.

BAILIFF: I have one in the bathroom.

THE COURT: Okay.

REPORTER'S NOTE: (Jury enters courtroom 11:15AM) .

THE COURT: All right. We have all our jurors and our
alternates back in. You may proceed, Mr. Graham.

MR. GRAHAM: Thank you, Your Honcr.

BY MR. GRAHAM:

Q: Doctor, I want to ask you a question. It goes to

shoulder dystocia deliveries generally for not just you, but
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other physicians, other obstetricians. In terms of whether to
order nurses to do suprapubic, is that -- whose decision would
that be to make?

A: It's the delivery attendant physicians.

Q: And when it comes to directing nurses how to do
suprapubic pressure, whose decision would that be?

A Well, I direct on when to do it, directing them how to do
would be for a simulation drill or if I saw something
improper.

Q: Do you believe if nurses are doing suprapubic pressure
incorrectly, just a foot, foot and a half, from the doctor’s
eyes, that the doctor has any respcnsibility te play in terms
of correcting the nurses?

A: Yes, absclutely. If I saw something done
inappropriately, I would address it.

Q: And then when it comes to -- so, let me back up. When it
comes to how haxd to pull before you diagnose shoulder
dystocia, you would be in contrcl of that?

A: Yes.

Q: And then after you diagnose shoulder dystocia and you ask
for McRoberts or order the nurses to do McRoberts, you would
be in charge of how hard to pull there too, correct?

A: Yes.

Q: And then when you -- in terms of what to do next, you

Page 589 ¢ 962




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Smallings vs. Maselli 581 2016-CP-22-0863

would be in control of the decision to reach over and grab the
scissors and cut through part of the mom's vagina, right?

A: That's correct.

Q: And then after you do that, you would be the one in
charge of how —- or the one who makes the choice about how
hard to pull at that point?

A: That is correct.

Q: And then, when you ask the nurses to put themselves in --
well let me rephrase that. After the episiotomy, when you ask
the nurses to do suprapubic pressure, you would be the one in
control of how hard to pull at that point, true?

A: True.

Q: You would also be the one in control of heow much bending
of the neck would be applied?

A: True.

Q: And you would be the one in control about how long to
keep pulling on the baby’s head before you went into another
maneuver, correct?

A: That's correct.

Q: And if you reached the point where you were about to use
more than gentle traction, instead of pulling harder, instead
of pulling forcefully, you'd be in control of whether or not
to do an internal maneuver, correct?

A: That's correct.
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Q: And you'd also be in charge -- in control of which
maneuver to use?

A: That is correct.

Q: So, when we look at these various issues in terms of all
the important events during that one minute period, you were

in control, nobody else?

A T was in control of what I did and what I ordered,
correct.
Q: Is there anything in that, well strike that. ILet me -—-

let me go back and just make sure I've pinned down one point.
To cause nerves from -- from forceful pulling and bending of

the neck, to cause serious damage to the nerves on the right,

the direction of pulling would -- would be either very strong
traction or —- or forceful bending toward the left shoulder,
right?

A: That could be one cause.

Q: Okay. But I'm just asking about left and right. To
answer these ---

aA: It would be the opposite side, correct.

Q: And if -- if that top shoulder is the right shoulder,
then the way to injure the baby is to pull down toward the
floor on the head?

A: Correct.

Q: When you were in residency, did you learn that when
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babies' are born after a shoulder dystocia with one arm up and

the other arm hanging down, that there was a possibility that

a law suit would be brought?

A:

Q:

I know there's a possibility of an injury.

All right. Did you know there was a possibility of a

permanent injury?

A:

Q:

Always a possibility.

And did you know the possibility that if there was a

permanent injury that there may well be a lawsuit?

o B0 PO ¥ 0O RO ¥

Always a possibility.

To try to hold the wrongdocer acceountable?

Always a possibility.

You first learned that no later than residency, right?
Correct.

And that hasn't changed any, has it

No, 1t hasn't.

So, you knew that in 20137

Yes.

And you -- before you wrote any note in this case, before

you talked to anybody about what you did in this case, you

knew that this child's arm was hanging down?

A:

Q:

I did observe that, yes.
Left arm, wonderful?

Yes.
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Q: Right arm hanging down with just a little twitch, a

little twitch?

A: There was movement in the fingers, vyes.

Q: Okay. There was movement against gravity, was there?

A: Not that I observed, no.

Q: So, to be clear, when you wrote the first note, you knew

there was a chance of being sued?

A: There is always a chance in ocur field of being sued with
every note,

Q: Especially if there is a three nerve injury with two
complete avulsions, one partial avulsion and a large neuroma

causing permanent damage?

A: I didn't have that information at the time I wrote the
note.
Q: Okay. But you knew that there was at least some degree

of possibility that what had happened to this child would lead
to a permanent injury?

A: I knew that the arm looked injured, ves.

Q: And you knew it could lead to a serious life altering
permanent injury?

A: If it was permanent, that could be possible, yes.

Q: Okay. 8o, you knew that when you wrote the handwritten
note, correct?

A: Correct.

Pagq 532 aj 952




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Smallings vs. Maselli 585 2016-CP-22-0863

Q: You knew that when you dictated the other note?
A: Correct.
Q: You knew that when you talked to anybody, any of your

colleagues or other doctors, you knew that?

A: Correct.
Q: I'm going to try to move forward.
A: Okay.

Q: And finish very shortly. You told us earlier about hands
on the baby’s head for that whole minute, except cutting the
vagina. And you told us yesterday about hearing a pop. Were

your hands on the baby’s head when you heard that pop?

A: I didn't hear a pop, it was a pop sensation; it was a
release ——-—

Q: QOkay.

A: -—— of the shoulder. There was no noise associated with
it.

Q: When you felt the pop, your hands were on the baby’s
head, correct?

A: That is correct.

Q: Doctor, Dr. Maselli, one more thing. You'wve listed the
nurses as witnesses, will they testify today or tomorrow?

A: I don't know what Jamie has ordered for our witness list.
I don't know if they're testifying.

Q: The nurses may not testify?
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MR. HOOD: Your Honor?

THE COURT: Mr. Graham, please, 1f you have questions
like that, ask Mr. Hood. Thank you.

MR. HOOD: Ycux Honor, there's also a charge on the
availability of witnesses to both parties, since he listed
them as witnesses as well.

THE COURT: Okay. I understand.

MR. GRAHAM: Thank you, Your Honor. No further
questions,

DR. MASELLI: Thank yocu.

REDIRECT EXAMINATICN OF DR. LISA MASELLI BY MR. HQOD:

Q: You read the deposition of the nurses, right?

A: I did.

Q: And you're aware that the nurses did not recall this
delivery?

A: That is true.

Q: So, the nurses couldn't come in here and tell this jury

anything that they remembered about it?
A: That is true.

Q: That would just waste people’s time?
A: Most likely.

Q: Very briefly. Doctor, I spent a year in New Orleans

after law school and a friend of mine said, you've got to put

the skunk on the table. You were just asked down about the
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medical records. Let's put the skunk on the table. Did you
lie in these medical records?

A: Absolutely not.

Q: Did you create medical records because you were afraid of
a lawsuit?

Absolutely not.

Have you ever done that?

No, I haven't.

v B O ¥

If you felt like this injury was caused by your
negligence, what would you do?

A: Nothing different than was done.

Q: If you felt like you used excessive traction, would you
have noted it?

A: Yes.

Q: Did you note moderate controlled traction because that
was what was done?

AaA: That's what was done, and I felt comfortable noting
exactly what happened.

If you make a mistake, would you stand up and own it?

I would.

Is that the type of person you are?

It is.

Have you ever been censored or anything at your hospital

for falsifying, manipulating, manufacturing, medical records
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to any degree?

A: No, I haven't.

Q: Accused of it?

A: No, I haven't been.

Q: Was the day the first time anyone has ever suggested that
in your career?

Yes, it was.

Control, you were in control of the delivery, true?

True.

You were the delivering physician?

That's true.

e ¥ 0 2 o ¥

If you saw something that you wanted done differently,
what would you have done?

I would have spcken up and addressed the concern.

And did you see anything like that in this delivery?
No, I didn't.

Thank you, ma'am.

o » oo ¥

Thank you.

RECROSS EXAMINATION OF DR. LISA MASELLI BY MR. GRAHAM:

Q: Just very briefly. There was a comment about the nurses
not remembering anything. While they did testify that they
didn't remember anything about this delivery, you recall they
do remember what they normally did, what the hospital rules

and regulations were, correct?
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A: I would assume s0, yes.

Q: Thank you.

THE COURT: Mr. Hood?

MR. HOOD: No questions, Your Honor.

THE COURT: All right. You may step down, Doctor, thank
you.

Mr. Hood?

MR. HOOD: Thank you, Your Honor. At this time the
defense calls Dr. David Haseltine.

CLERK: Raise your right hand?

DR. DAVID HASELTINE, HAVING BEEN

SWORN TESTIFIES AS FOLLOWS:

CLERK: Please state and spell your full name for the
record?

DR. HASELTINE: Haseltine. H-A-S-E-L-T-I-N-E.

CLERK: You may be seated.

DIRECT EXAMINATION OF DR. DAVID HASELTINE BY MR. HOOD:

Good morning, sir.

Good morning.

Tell us your name, please?

David Haseltine.

And Dr. Haseltine, what do you do for a living?

I'm an internist and a pediatrician.

e ¥ O ¥o 2o

2And so, where do you work?
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A: At Pawleys Pediatrics and Adult Medicine.

Q: And how long have you been doing that?

A: I've been here for 15 years.

Q: Just briefly, could you tell us where you were trained
and in what areas you're board certified?

A: Sure. I trained at the University of Tennessee in
Memphis, Tennessee. I spent 4 years in medical school there,
4 years in combined internal medicine with pediatric residency

program. I'm board certified in internal medicine.

Q: And do you maintain your board certifications in internal
medicine?
A: I do.
Q: Are you here at my request and in response to a subpoena

I issued to you?

A: Yes,

Q: Were you —-- you were the pediatrician that was noted in
the records in relation to the delivery of Jahmerican
Smalling; is that right?

A: Yes.

MR. GRAHAM: Excuse me, Your Honor, I just noticed that
there was a piece of medical record on the screen. Mine just
disappeared once I started talking, but could we find out if
that document 1s an exhibit in evidence?

CLERK: The screens aren't on.
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THE COURT: Pardon?

CLERK: The screens aren't on because we were trying to
fix that.

THE COURT: Who put it up?

MR. RADECK: It was a technical thing.

THE COURT: It apparently is -~ I don't know what it was,
Mr. Graham. Was on it on the jury's?

JURY: Yes.

THE COURT: Do we even know what 1t was?

MR. RADECK: Your Honor, I was plugging in my computer
and it may have flashed momentarily. I didn't see it on my
screen. So, I apologize.

THE COURT: All right. Ladies and gentlemen of the jury,
for what attention you may have paid to it or observed it,
please disregard. You may see that same document later. It
may be introduced into evidence. It was flashed up
inadvertently. It is not in the record. It is noct now part
cf the evidence. You will disregard it totally. Okay?

All right. There you go.

BY MR. HOOD:

Q: Now, while he's doing that, I'm going to hand you what
we've marked and is in evidence as exhibit 22. All right.
We'll see if John can figure out how to pull it up, but this

is the detail notes log at the top; do you see that, Doctor?
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A: Yes.

Q: A1l right. If you would just drive with me, if you look
on the left hand side, it's got the date and time. 1I'd just
like to go to 7:59 in the morning, which is about three
quarters of the way in?

A: Okay.

Q: All right. Let's just move on. Do you see 7:59 entry
where it says comment, Dr. Maselli and Dr. Haseltine at

bedside at 7:597

aA: Yes.
Q: So, why were you at bedside for this delivery?
a: As a pediatrician, I'm called to a number of different

reasons for delivery. In this particular case, there was a
presence of meconium, which is where the baby has actually
pooped into the fluid surrounding it. So, in that case, they
need a pediatrician present to be sure to suction all of that
out so that it does not go down into the lung and cause some
additional harm to the infant.

Q: And is that customary when this meconium is present for
someone like you to be present?

A: It is routine for this hospital.

Q: All right. 2nd then would you have been present from
this time, 7:49 or 7:59, excuse me, through the time of

delivery, 15 minutes later?
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A Yes.

Q And where were you in the delivery room?

A: I would have been directly tc one side of Dr. Maselli.
Q And walk me through, if you would, I just want to fast

forward to 8:14. We've heard a lot of testimeony about a
diagnosis of shoulder dystocia and the management thereafter.
During that -- during that delivery, Doctor, did you observe
anything looked to be what you considered to be out of control
or unusual for a delivery?

A: I did not.

Q: Did you observe any yelling or overhear any yelling,
screaming of any sort?

A: I did not.

Q: Do you recall anycne instructing Dr. Maselli to stop
pulling on the baby?

A: I did not.

Q: Do you recall anycne saying I want you to cut my wife or
cut her stomach, anything to that affect?

A: Absolutely not.

Q: Do you recall anything out of the ordinary about this
particular shoulder dystocia delivery?

A: No, this was a particularly routine morning in delivery.
Q: And how often have you been involved with deliveries

where there are permanent shoulder injuries?
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A: I see it probably one every two years perhaps.

Q: And in terms of —-- are those patients that you are seeing
or are those deliveries that you're seeing?

A: Present at the delivery usually.

Q: All right. So, with respect to things like a shoulder
dystocia, have you been in the room to observe those in cases
other than this?

A: Yes.

Q: And did they, from time to time, when a shoulder dystocia
is encountered, bring an on-call pediatrician in as well?

A: If they know ahead of time, they will certainly try to
call a pediatrician in at the time.

Q: So, that would be one of those sort of like a high risk
situation?

A: Yes, that is considered an emergency.

Q: All right. And so in that standpoint, what are you there
to do?

A: Well, I'm there to provide care to the infant immediately
after delivery, both to assess and i1f needed, to provide
treatment in order to stabilize.

Q: And let me then ask you, at the time of the delivery, did
you observe Dr. Maselli twisting or turning or pulling or any
maneuver with the baby’s head with her hands on it at all?

A: No.
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Q: Thank you.
THE COURT: Mr. Graham?

CROSS EXAMINATION OF DR. DAVID HASELTINE BY MR. GRAHAM:

Q: Doctor, how long have you been practicing in Georgetown
County?
A: 15 years.
Q: How long has Dr. Maselli been there?
A: I'm not certain, but for some time I would think.
Q: Was she there before you got there?
A: I cannot remember at this point.
Q: Okay. But you were on -- you have privileges at the same
hospitals?
Yes.

All right. You're on the medical staffs?
Yes.
Sometimes you're on the same committees?

We do attend some of the same committees.

© ¥ o P o ¥

I assume there are various parties throughout the year
for medical staff members and their spouses; is that ---

A: The hospital usually holds one a year at Christmas time.
Q: All right. And individual doctors may host their
colleagues for parties at their own home?

A: They might.

Q: How long have you known Dxr. Maselli personally?
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A: For the number of years that I've been here. But we've

only known each other really professionally during that time

period.

Q: So, I'm sorry, how many years did you say you had been
here, 157

A: I've been here 15, yes,

Q: 15. All right. What is HIPPA?

A: It's the Health Information Portability and Privacy Act.
Q Were you a physician treating Jahmerican McCray?

b\ I was at the time of delivery, yes.

Q How long does a physician's obligation to respect and

honor a patient's privacy last; does it end when the doctor -—-
when the doctor/patient relationship ends or does it continue?
No, I think it would continue.

It would continue?

Yes. Uh-huh (affirmative response).

Yes? Yes?

Yes.

T RO 2o ¥

How many times have you discussed this case with anybody
prior to coming in here today and answering Mr. Hood's
questions?

A: I contacted my legal team once and we sat down to review
what would normally happen during this type of trial.

Q: And I certainly don't want to ask you what your lawyers
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told you, that would be inappropriate. But are you aware that
lawyers for one party, have the opportunity to talk to lawyers

of another party?

A: I'm not a legal expert, so I don't know what would happen
there.
Q: But, if, if someone ever wanted to try to circumvent the

right to privacy under HIPPA, one way to do it would be to
have a protected conversation with one's lawyer, have that
lawyer talk to another lawyer and then have that lawyer's
conversation with the witness protected by attorney/client
confidences, true?

A: Again, I'm not a legal expert, so I couldn't really
answer that question.

Q: You knew what was going to happen today, didn't you?
A: I don't understand the question?

Q: You knew what was going to happen today; you knew Mr.

Hood was going to ask you some questions, you knew?

A: I knew he was going to ask about this particular child,
yes.
Q: And you seemed to have a quick recall of this delivery:;

is that fair?

Az Yes, there was nothing out of the ordinary for this
delivery.
Q: The question is, sir, you had a pretty quick response to
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those questions about this delivery, didn't you?

A: They were straightforward questions that I answered.

Q You had no advance warning of what questions would be?
A: No.

Q No further questions.

THE CCURT: Mr. Hcod?

MR. HOOD: WNo questions, Your Honor.

THE CCURT: You may step down, Docter.

DR. HASELTINE: Thank you.

THE CCURT: Thank you wvery much. Mr. Hecod?

MR. HOOD: Thank you, Your Honor. At this time, the
defense calls Dr. Chris Robinson.

THE COURT: Would the doctor, would either of you need
him further, Dr. Haseltine?

MR. GRAHAM: No, Your Honor.

MR. HOOD: No.

THE COURT: Doctor, you're released -- if you're under
subpoena, you're released. OQkay?

DR. HASELTINE: Thank you, sir.

CLERK: Raise your right hand?

DR. CHRISTOPHER JOE ROBINSON,

HAVING BEEN SWORN TESTIFIES AS FOLLOWS:

CLERK: Please state and spell your full name for the

Court?
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DR. ROBINSON: Yes. Christopher Joe Robinson. C-H-R-I-
$-T-Q0-P-H-E-R J-0~E- R-0-B-I-N-5-0-N.

CLERK: You may be seated.

DR, ROBINSON: Okay.

DIRECT EXAMINATION OF DR. CHRISTOPHER RCEINSON BY MR. HOOD:

Q: All right. Good morning, sir.

A: Good morning.

Q: What do you do for a living?

A: So, I'm a maternal fetal medicine specialist practicing
high risk obstetrics; obstetrics, genetics within that as well

as ultrasound.

Q: Where do you live?
A: I live in Mount Pleasant, South Carolina.
Q: Before I -- well, let me back up. At my request, have

you reviewed the medical records and depositions in this case
to formulate opinions with respect to the delivery?

A: Yes, sir.

Q: All right. Before we get to those, let me just get you
to provide a little context to the jury about your medical
training. Could you just summarize for us, please, your
medical training and background?

A Certainly. So, I attended the Medical University of
South Carolina from 1996 to 2000, so we do 4 years of medical

school followed by 4 years of residency training. You enter
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into a match. I matched to the Medical University of South
Carolina where T completed 4 years in obstetrics and
gynecclogy training between 2000 and 2004. And then a very
select of group of people are able to apply and be accepted to
maternal fetal medicine training, which is an advanced
training program in obstetrics involving high risk pregnancy
care and I so I completed that training between 2004 and 2007.
After completion of my training in 2007, I went on to complete
a Master's of Science in Clinical Research, which is applied
to clinical investigation, research and publications, things
of that nature in 2 years between 2007 and 2009. Also being
on faculty for the Medical University of South Carolina.

Q: All right. 8o, you said maternal -- let me ask you, are
you beoard certified?

A: I am board certified, yes, sir.

Q: By what board?

A: By the American Beoard of Obstetrics and Gynecolegy. I'm
board certified in both obstetrics and gynecology as well as
maternal fetal medicine.

Q: All right. So, you mentioned maternal fetal medicine; is
that a subspecialty within OBGYN?

A: It is.

Q: All right. And you talked about high risk; describe for

us, if you would, generally what types of patients that
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maternal fetal medicine specialists sees?

Ah: Certalnly. So, first of all, our patient population are
all pregnant women or they're women who are planning to become
pregnant or they may be women who have just delivered that
we're taking care of after they have delivered a baby. These
individuals may bring into the table, risks that could be
medical in nature. So, for instance, there could be diabetes,
there could be high blood pressure, things of that nature in
some of these cases. There could be surgical conditions they
were concerned about, things like women who have undergone
bariatric surgery, things like placenta abnormalities that
reguire specialized surgery and there could be genetic
conditions or babies that have abnormalities such as heart
defects or brain abnormalities that we have to evaluate and
make plans of care for how to take care of those babies at
birth and after delivery.

Q: Is a MEM, the Maternal Fetal Medicine, is that a separate
board certification process?

A: Yes, sir. So, basically there are two board
certifications when you complete your obstetrics and
gynecology training, you have to sit both for a written exam
as well as an oral exam and that oral exam, vyou go before 6
examiners and you actually have a face to face discussion

about how you manage patients based upon a case list you have
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collected. Then you go into training and you complete your
maternal fetal medicine training and you repeat that. You
have both a written examination as well as followed by an
examination by actual individuals who are practicing as board
examiners in maternal fetal medicine; thexe will be 6 of those
individuals that will examine you on a variety of topics
involving medical, surgical as well as genetic and ultrasound
abnormalities that you would be working with.

Q: You mentioned or answered questions about cases and we've
heard that before, Can you just walk me through, when you
say, a case, what does that mean, like what is the bucket of
information that you're working with?

A: Certainly. So -- so0, when you're practicing, of course,
during the day, you might see a number of patients during that
day and you may take care of a number of patients. When you
take your board examination, you have to take that collective
number of cases. FEach case is a patient, it's specifically a
patient that brought to the table certain risks, may be
medical, may be surgical, may be ultrasound or genetic, but
you have to enumerate those cases and describe those as well
as what your management was and then what the outcome was.

So, in other words, we also report the outcome for the baby,
what the outcome was long term, that's documented on a chart

and then we have to send all of that in to the board so that
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they can make copies of it, they distribute that to the
examiners and when you go in and actually take that exam,
that's what they're sitting there with, is all of those cases
that you have taken care and they're evaluating what your care
has been like through what you've done in those cases, as well
as their oral examination.

Q: All right. So, you've got a patient's chart and you have
to describe what your medical thinking and decision making
was?

Yes, sir, that's correct.

And you reduce that to writing?

That is correct.

And that gets sent to the board?

That is correct.

e ¥ 0 ¥ o ¥

And a group of examiners has your stack of cases and your
medical management and thinking?

a: That is correct.

Q: And then they fire questions at you about you did and why
you did it?

A: That is exactly right. You're expecting to be able to
really work on your toes because obviously, you never know,
you may have 200, 300 of these cases per list and you're going
to have 3 case lists that you go in there with. 3o,

basically, you're going to have a large volume of patients
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that you're responsible for knowing the management as well as
any other guestions the examiner might ask you about in the
course of managing those cases.

Q: All right. So, and that's the American Board of
Obstetrics And Gynecology process?

A: Yes, sir.

Q: All right. So, for -- whether it's Dr. Maselli or any of
the other OB's who are board certified, that's the same
process everybody gcoes through?

A: That is exactly right. So, it's a -- it's a standardized
process for everyone who is going to pursue obstetrics and
gynecology go through for that portion of the examination.

Q: Okay. So, how about publications, have you written
anything or contributed to the medical literature in the field

of obstetrics?

A: Yes, sir.
Q: In what ways?
A: So, several ways. I mean, number one, I have conducted

primary research myself, where I have published in the areas
of obesity, preeclampsia, which is a type of high blood
pressure that affects pregnant women, as well as looking at
things like twin management, how to take care of twins in
pregnancy, as well as writing some books and chapters on the

prevention of pre-term birth and things we can do to prevent
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pre-term birth. Most recently, I was part of a national
coalition looking at the management of women that ulcerative
colitis, Chron's Disease and inflammatory bowel disease and
how to manage those patients in pregnancy, which has just been
published this month in three journals. And so, I've also
worked in artificial intelligence, artificial neuro networks
in looking at how we can look and potentially predict outcomes
with regard to hypertensive disease in pregnancy. I've also
looked at ways to perform cesarean deliveries, especially with
regard to women as to how to make the incision to reduce the
risk of infection in some of those individuals.

Q: All right. And those articles that you're talking about,
are those what we refer to as peer review?

A: Yes, sir.

Q: All right. And do you also do that, do you do peer
review yourself?

A: Yes, sir. So, I am actually a peer reviewer for several
journals in our specialty, including the American Journal of
Obstetrics and Gynecology, American Journal of Perinatology as
well as the British Journal of Obstetrics and Gynecology,
ACTA, SCANDANAVICA, Cbstetrical and Gynecology which is the
Scandinavian Journal of Obstetrics and Gynecology. In
addition to that, I sit as an associate editor for media for

the American Journal of Obstetrics and Gynecology where I sit
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on their board for reviewing those articles and I am also an
associate editor for the American Journal of Perinatology,
where I am the person who makes those decisions about which
articles do progress beyond and do reach publication stage.

Q: So, as a peer reviewer then, what are the criteria that --
that need to be applied before, you know, someone’s article
actually gets published, this peer review?

A: Absolutely. So, it's a very rigorous process, where we
put articles -- we receive the article from the person who has
written the article first of all. We look at what the topic
of that article is; what the methods they have used and then
we look for individuals who are independent from that group.
So, in other words, these individuals may ke in other parts of
the United States or they may even be international, but they
have some specialty or expertise in the area where that
article has been published. So, in other words, when we send
it out, we send it out to individuals who have not directly
participated in doing that research, but rather it's -- think
of it as a community of peers that understand what is being
done with that research in making decisions about what should
or should not progress at that point. So, those individuals
then render an opinion on how they feel about that article,
what they think the strengths of that article are, what the

limitations of the article are and they actually are allowed
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to ask questions of the individual who wrote that article.
That then comes back to me and I'11 lock at their
recommendations as well as what they recommended. I decide
whether that article should continue on with publication or
whether it should be rejected at that point. If it should
continue on, we send it back to the people that wrote it and
we say can you answer these questions for us and they answer
those questions; that goes back to those original authors so
that they can evaluate whether those things are pertinent, not
pertinent and how would they changé their manuscript for
publication.

Q: Now, is that process designed or intended to make sure
that the body of peer review literature is generally accepted
by people in the field?

A: That is correct. It's important for several reasons;
number one, not only is in accepted by the people in the
field, but it's also a way to insure there's not bias in what
makes into the medical literature and what is not. It's
important that the medical literature be free of bias for what
is published. And so, it's important that those publications
make 1t through, irregardless of what the findings are, so
that the rest of medicine, the rest of the indiwviduals
practicing know what the best options are in those cases.

Q: I will hand to you and ask you, is this a copy of your
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updated CV?
A: Yes, sir.
Q: All right. Your Honor, we would offer that as
defendant's exhibit 287
THE COURT: Mr, Graham?
MR. GRAHAM: ©No objection.
THE COURT: Without objection, it's admitted.

DEFENDANT'S EXHIBIT NUMBER 28

ADMITTED INTO EVIDENCE

BY MR HOOD:

Q: Tell us a little bit about your current practice; what do
you do during the week?

A: Yes, sir.

Q: What does your day look like?

A: Yes, sir. So, I'm a maternal fetal medicine specialist
in Charleston, South Carolina as well as Summerville, South
Carolina. So, we have two offices, where we see patients who
are referred in for high risk conditions. We see patients on
labor and delivery, and we deliver patients that are
complicated sometimes on labor and delivery and assist with
their delivery, when that is necessary. We also take call,
where sometimes we deliver patients who are unassigned that
come into the hospital for management.

Q: All right. Are you familiar with shoulder dystocia?
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A: I am, yes, sir.

Q: And are you familiar with the management of shoulder
dystocia?

A: Yes, sir, I am.

Q: Is that not something that you were taught in residency

and medical school and things like that, but is that something
that you've also taught?

A: Yes, sir, that is correct.

Q: All right. 1I'll ask you how you teach it in a second,
but before then, I'm going to ask where and in what capacity
did you teach obstetrical management including complications
like shoulder dystocia?

A: Absolutely. So, there's both, when you're training
individuals on how to manage complicaticons of delivery, for
instance, you're working usually with a group of people. Some
of those people are medical students. In other words, they're
going through medical schcool and getting ready to go into
residency. And then there's individuals who are residents and
they are actually in OBGYN residency and so they're actually
doing hands on care at that point and you're training them.
There's two types of training. Sometimes there's training
where you're in a classroom and you have -- you have a board
and have slides and ycu show those slides to the individuals

and you teach them how to do these things and maneuvers and

PggQ 648 o 952




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Smallings vs. Maselli 610 2016-CP-22-0863

the -- the process of management of a shoulder dystocia. And

then in other times, that's actually encountered on the labor

and delivery suite, where we're the attending physician and go
in there and actually assist in the management of the shoulder
dystocia and walk them through the steps of shoulder dystocia

with us as their guidance at that time and their guiding hands
at that time.

So, for instance, this would be at the Medical University
of South Carolina. I have also served as an associate
professor at the University of Virginia in Charlottesville,
Virginia. This would also be the University of Illinois in
Champaign-Uxrbana, Illinois. So, I served in teaching in those
roles in multiple places and positions.

Q: All right. That first part of training that you're
talking about, classroom type stuff, that's sort of looking at

diagrams and talking about concepts sort of like we're doing

here?
A: That is correct, yes, sir.
Q: And then the other part is hands on or demonstrating what

the feel of the process?

A: That's exactly right and so -- so when you're doing that
hands on piece for instance, one of the key features of
residency is, it's not one year, it's not six months, you have

to do it for that four years so that you have enocugh
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opportunity to see these complications occur. So, in other

words, we don't get warning, we can't say to -~ I can't walk
in the morning and say today we're going to have a shoulder

dystocia in room 6, let's all get ready. It happens and we

have to be there to manage it at that point.

We also use simulations, so we alsc have some simulations
that we use for demonstration of shoulder dystocia management
as well. So, in other words, plastic pelvises with a plastic
baby that's assisted through that pelvis, that sort of thing,
to help demonstrate some of those -- scme of those things and
sometimes we use video as well.

Q: All right. Let me ask you to just explain to us all how
you would go about conveying an cbstetrical resident how you
manage a shoulder dystocia; could you do that for us?

A: Yes. So, I think the very first thing is recognition.
You know, the very first thing that has to happen when you any
type of emergency and shoulder dystccia is a very real
emergency. And so, we have to first communicate with them,
how do you recognize it. So, for instance, the majority of
babies, when we deliver, the baby glides out and we assist
that gliding of the baby down and out of the birth canal and
that cccurs with guidance and very limited gentle traction,
when that is taking place. So, that occurs.

Fortunately, God is good. He doesn't create a scenario
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where the baby just falls out on the floor; the majority of
the time, the baby does not come out of its' own volition. 1In
other words, we still -- we still have to provide that
guidance, but when that does not occur, in other words, that
guidance is not occurring with that -- with that baby
delivering and you don't see the emergence of that interior
shoulder, then we know that something else is potentially
going on and there could be some hints that tell us that
that's going to happen. One thing, the baby may deliver and
then the head pull back in. We sometimes call that a turtle
sign, because basically, it pulls the little baby and its neck
back up inside of the mother where it looks just like a turtle
retracting its' head. So, that's one of the things that we
teach those residents, is in the very early going,
specifically to look for any kind of changes.

The other thing that you learn is you do so many
deliveries and so many deliveries occur according to a certain
predictable spectrum. In other words, the baby comes, the
head appears, the mother pushes, the head then completely
appears, we don't see that retraction take place, we got the
head out; it's when that pattern is broken, when that is not
occurring exactly that way that we begin to recognize that a
shoulder dystocia is present. 8o, that's the very first

thing.
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The second thing we teach is that it's an emergency.
Anytime you have an emergency, the first thing that all of you
are taught to do and I teach my kids to do, is you dial 911.
You want to get help. And so, that's what you do next; you
call for help. That help arrives in a number of different
individuals; in other words, pediatrics is going to be
involved, you've got a stabilization team for the baby when
it’s -- when it is delivered. You also have an additional
nurse usually come into the room at that point and they bring
in stools to assist in getting into a position for performing
the initial maneuvers for release of that interior shoulder.
Because ocur focus is still on the getting the baby delivered
at that point. We also discuss that while that baby is in --
in limbo, meaning that the baby is not yet emerged to the
outside, but yet, it's not inside enough to where blood supply
is able to be established to the baby. We have to move
effectively and in an appropriate manner to affect that
delivery to take place because the baby cannot breathe while
it is still inside the birth canal. So, the baby is not able
to breathe, and the baby is fully dependent upon getting blood
from the mom's placenta. While it's stuck in the birth canal,
it doesn’t have the opportunity to use its' cord to give it
that blood supply. So, we're acting on a clock very similar

to if we take a person to a swimming pool and put them under
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water, there's only a certain amount of time they can tolerate

being under water. We have to work to get that baby delivered

at that point.

So, then we talk about what are the things that we can do
initially that carry the least risk to the mother and to the
baby. And certainly movement of the maternal pelvis by
placing that mother in McRoberts position, getting each of her
legs, getting them up and back, rotates the pelvis backwards
and gives you more space up and down to allow that shoulder to
come out. So, in some cases, that alone is going to be able
to affect the ability of that delivery.

Now, again, it's not likely the baby is just going to pop
out, it's not going to fall into the floor, it has td be
guided at that point. So, we have to apply that same force
traction to deliver the baby in an axial manner.

The next step, if that does not work, remember we called

for help in those previous few steps. That help comes in,

_they set up those stools by the side and they place suprapubic

pressure. That suprapubic pressure is usually a flattened

hand or flattened knuckles into and just above the symphysis
pubis. Pushiné down, hopefully pushed this shoulder or roll
this shoulder down, so that it can then come out and immerge.
But again, that by itself does not result in the baby coming

out at that point. So, we still have to provide that
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assistance and traction to deliver the baby at that point.

And at some points, when you do that, you can actually feel
with your hands on the baby’s head, you can feel that movement
0f that shoulder or you can feel the release of that shoulder
take place to give you a hint that's the case.

If that dces not work, it then depends on how much room
there. is posteriorly. You may cut an episiotomy to get
additional room, but now the goals are going to move to
internal. So, when we go to those internal maneuvers, we're
going to encounter more risks potentially because of how we do
those maneuvers. There's the possibility of doing what's
called Rubin's maneuver, where we go in and put our fingers
behind the shoulder and try to fold the shoulder into the
chest, causing there to be less space and folding this baby up
s0 that it can fit through underneath the symphysis pubis,
fall down, fit through and come ocut at that point. Now, when
you do that, there's a possibility of breaking bones and
that's one of the concerns we have when that takes place. You
can break a clavicle here, 1f the clavicle breaks to the
inside, we can damage the lungs. There are two big vessels
that lie behind the clavicle, an artery and a vein; you can
puncture those and the baby can bleed very seriously, if that
were Lo take place.

We also can take fingers and we can rotate backwards such
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that we turn the baby. In other words, if I push against my
clavicle here, this doesn't rotate any further backwards, but
what I can do is rotate the whole baby. That's called a
Wood's corkscrew maneuver. The Wood's corkscrew maneuver can
rotate that interior shoulder out from under the symphysis
pubis and allow it then to immerge and allow you to deliver
that baby out of the pelvis at that point. When doing Wood's
corkscrew, same thing is true, you're putting force against
this interior shoulder, across the clavicle and you have to be
careful of not breaking the clavicle or potentially causing an
occult or definite injury to the baby at that point.

You can also reach around, so if this is the interior
shoulder, you can reach around and you can try to deliver the
posterior arm. So, you can take the baby’s hand, take the
forearm, guide it out with this out and I've created more
space here and allowing this to drop down and this may allow
now for this interior shoulder to be released and delivered
and allow that baby to come out at that point. In doing that,
the risk is breaking the humorous here. So, you can break the
upper arm bone in the process of doing that.

So, all of these are possibilities. Beyond that, we get
into possibilities that carry a lot more risks. So, for
instance, there's in some countries where you don't have

options to manage any other way, they may actually cut the
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symphysis pubis. 1I'm a fast talker, I'm sorry. They may --
they may cut the symphysis pubis. So, in other words, that
bone that is in the mom's pelvis, is like this, between it has
a little bit of cartilage. They may actually cut all the way
down, split that to give additional room and that allows more
pelvic room to come out. I have never seen it or done it, it
is something that is described in text books and literature.

And then there's also the option of what's called pelvic
replacement or zavanelli's maneuver, which is where you
actually take the baby and you push it back up inside. Sounds
like a great idea, the only problem is it's associated with a
very high risk of breaking potentially the neck of the baby
and that of course can leave the baby with potential paralysis
for life in its upper and lower extremities when that takes
place. 8o, zavanelli is also not a preferred maneuver. The
idea between that is you would push the baby all the way back
up and do a c-section to get the baby out at that point.

So, the key is with all of that management, the key is
first of all, recognition and then also recognition that this
is an emergency, where the baby is at death's risk while this
is occurring, because it cannot breathe while inside.

Q: Okay. I have a couple of things I jotted down I wanted
to get clarification. Did I understand you correctly that

even if you feel the release of the shoulder after suprapubic
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pressure is affected, the baby still needs to be delivered?

A: That is correct. So, the baby does not fall out in
response to the shoulder and if you don't affect that delivery
at that point, it's likely that's going to recur. In other
words, that shoulder is going to go back into the position
where it was and you're back where you're started at.

Q: And then you were describing, I think, initially with
McRoberts and the birthing process and you said in an axial
manner. What did you mean when you said an axial manner?

A: Yes, so —-—- so part of the discussion here is when you
look at axial, you're trying to keep the head in alignment
with the spine. And as the baby comes down the birth canal,
that is not straight. In other words, the baby’s spine is not
straight with the bed. It is not a direct out position. The
baby is coming down in a downward position as it emerges from
the pelvis. 8o, actually, what you're doing is actually
coming down with the baby and out; you're not coming straight
out with delivery of the baby.

Q: Okay. And we're talking here in two dimensional planes
in drawing or the flip charts, I mean is that what it's really
like when you're delivering a baby?

A: It is not. And that's the reason that we cannot go into
a classroom and show people videcs on how to deliver a baby

and then expect them to go out and do it. That's the reason
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there's 4 years of training and hands on experience for
delivering a baby.

Q: Right. So, there's -- you were here for Dr. Maselli's
cross examination, right?

A: Yes, sir.

Q: And there was some testimony dealing about the movement
of the neck one way or the other and I just want you to
explain to the jury, during any routine delivery, dces the

head move from one side to the other?

A: It absolutely does.
Q: Is that problematic?
A: Tt is not. That is part of the normal birthing process.

In other words, the baby navigates the mom's pelvis all the
way down by moving in those planes. 2And so, there is no harm
or issue with the baby having that deviation as it is
delivering.

Q: And I think it was described as excessive bending of the
neck; is that problematic?

A: That can be. If a person excessively bends the neck such
that, you know, you are getting all the way over lateral and
then also pulling, you're no longer in the axis of the spine
and so that can be a prcblem because that could expose to more
stretch.

Q: And, I mean, if you're talking -- are we talking about an
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axis of the spine saying it's like this and a bending is like

this; is that excessive?

A: No, sir,.

Q: Can you measure it while you're delivering a baby?

A No, sir, you cannot.

Q: Do you instruct your residents to say 3 degrees plus or
minus?

A: We do not. There is no way to measure that or assess
that. That is not an assessment that we make during delivery

nor is it part of training of residents for delivery.
Q: All right. I want to -- are you familiar with the
medical literature that's related to obstetrics?

A: Yes, sir.

Q: All right. And you're familiar with literature

concerning shoulder dystocia?

A: Yes, sir.

Q: Literature concerning brachial plexus or shoulder
injuries?

A: Yes, sir.

Q: And you're familiar with the articles talking about

management of shoulder dystocia, causes of brachial plexus
injuries, all of those sorts of things, true?
A: Yes, sir.

Q: A1l right. At this time, I would offer Dr. Robinson as
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an expert in the field of obstetrics and gynecology as it
relates to management of shoulder dystocia and the causes of
brachial plexus injuries?

THE COURT: Mr. Graham?

MR. GRAHAM: I have no questions at this time, Your
Honor.

THE COURT: All right. Then, ladies and gentlemen, he is
being offered and he may at this time, give opinions on
obstetrics, gynecology, shoulder dystocia management and
brachial plexus management; is that correct?

MR. HOOD: Yes, sir, the causes of brachial plexus
injury.

THE COURT: Okay. And I've spoken to you already about
experts several times during this trial and you would apply
the same standard to this witness.

BY MR. HQOOD:

Q: Well, let's dive in here, I want to get an opportunity

for the jury to hear the opinions that you formulated in the

case. S50, have you reviewed the -- the delivery records?

A: Yes, sir, I have.

Q: And you've reviewed the testimony?

A: I have, yes, sir.

Q: Did you formulate an opinion in this case, well, let me

back up. With respect to the standard of care, do you
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understand that to be what a reasonable, prudent, OB in the
same or similar circumstances would do?

A: Yes, sir.

Q: All right. With that understanding, did you -- did you
look specifically at the management of the shoulder dystocia
that was in here?

A: Yes, sir, I did.

Q: And did you formulate an opinion about whether it was or
it was not appropriate?

A: Yes, sir, I did.

Q: All right. Now, I'm going to get to the management of
it, but I just to want to check off wholesale, everything
leading up to it. In terms of the prenatal care and in terms
of the first stage of delivery and the labor up until the
point of shoulder dystocia recognition, do you believe that
Dr. Maselli and her practice complied with the acceptable
standard of care for providing care and treatment as well as
the first stage of labor?

A: Yes, sir, they did.

Q: There was just recently a significant, not significant,
but some discussion of Pitocin. Does Pitocin have anything to
do with, with anything in this case?

A: It does not.

Q: A1l right. Well, let's not talk about it. Let's talk
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about the management of the shoulder dystocia using that same
framework you described earlier that you use with residents.
Did you find that there was appropriate recognition of the

shoulder dystocia in this case?

A: There was.

Q: And was that consistent with the standard of care?
A: It was.

Q: Now, you mentioned 911 or calling for help; was that
done?

A: It was.

Q: All right. And was that appropriate?

A: It was appropriate.

Q: Instructions to carry out McRoberts, was that done?
A: It was.

Q: And was that appropriate?

A: It was appropriate.

Q: The episiotomy, was that done?

A: It was.

Q: And was that within the standard of care?

A: It was.

Q: Instruction to do suprapubi¢ pressure, was that
appropriate?

A: It was.

Q: And was that within the standard of care?
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A: It was.

Q: All right. ©Now, you heard Dr. Maselll testify that after
the suprapubic pressure released the shoulder dystocia, she
felt she applied slightly more than gentle traction, slightly
more than gentle, what she checked as moderate controlled; is

that consistent with the standard of care?

A: It is.

Q: Is there a difference between moderate and excessive?
A: Yes, sir, there is.

Q: Are they two different words?

A: They are.

Q: Do you think of moderation and excess as the same?

A: I do not.

Q: With respect to the recognition and management of the
shoulder dystocia in this case, is it -- do you have an

opinion as to whether Dr. Maselli complied with the standard
of care to a reasonable degree of medical certainty?

A: She did. She had very efficient care of the shoulder
dystocia and also safe care during the shoulder dystocia.

Q: Nuchal cord, we've talked about that a little bit. What,
if any, significance does that have as you look at the review
of this case?

A: Certainly. So, nuchal cord is very common. That means

that the baby actually has a loop, sometimes more than one
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loop, in this case it was a single loop as described around
the neck of the baby. When parents here that, they're very
scared, but what's fortunate is that the cord is very long.

In fact, the cord is usually, you know, about as long as from
there down to here. So, it's a vexry long cord. It gives the
baby plenty of room to come down the birth canal. So, it's
not the nuchal cord that's a concern per se. The concern is
that the baby has brought the cord with its head to the
outside and now cannot deliver. So, what we talked about, the
baby can't breathe while it's in the birth canal. Now, the
baby’s cord is also coming cut and back into the birth canal
and with that lack of space, there can't be blood flow through
that cord. 8o, the concern is not that of a nuchal cord,
which is relatively common, nuchal cord happening about one in
four deliveries, one in five deliveries or so. The concern is
really that the baby has now brought the cord down and also
occurring is a shoulder dystocia preventing that baby from
delivering effectively and rapidly.

Q: And you said a couple of times, the baby can't breathe in
the birth canal; why is that?

A: S0, it can't expand its' lungs and begins to start taking
in air in and out while it's compressed within the birth
canal. When we get the baby out, in fact, usually you're

start to hear the cry and the baby beginning to start

Pgaa 63¢ 4§52




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Smallings vs. Maselli 626 2016-CP-22-0863

breathing within a few seconds after delivery takes place, but
the baby can't do that. So, while the baby is coming down the
birth canal until it's totally out, it's dependent upon that
cord to give it the oxygen and the supplementation so that it
can do well and be stable during the course of delivery.

Q: Well, okay. So, and you've still got the cord attached
and it's not like tied up a knot or something; why does it
matter that the nuchal cord or the cord is wrapped around head
and outside the body?

A: Yeah. So, so when we have -- we have-another emergency
called cord prolapse that occurs during obstetrics and
gynecology. In other words, the cord falls out ahead of the
baby and thus we don't know how long it's going to be before
that baby actually comes out and delivers. During the time
period that cord is outside ahead of the baby, the cord cannot
pulsate and send blood. So, what's happening in that cord is
the baby’s heart is beating and the baby’s heart is pushing
that blood through the cord to the placenta to pick up oxygen
from the mother's bloodstream. It can't do that. So, the key
is, we've cut off that baby’s lifeline. It's kind of like an
astronaut, if you're $ut in outer space, there's no air out
there. They depend upon their lifeline to give them that
oxygen and supplementation and if we cut it, they suddenly

don't have it anymore and then we're on a clock.
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VQ: Well, we didn't have a cord prolapse in this case?

A: We did not, but we had effectively a similar sort of
scenario where we have the cord on the outside where it cannot
transmit that blood back and forth.

Q: All right. And what I want you to do is explain to me
why it can't transmit blood when it's on the outside?

A: Because there is pressure between the baby and the wall
of the birth canal that is putting pressure on that umbilical
vein. So, the vein itself can squeeze very easily and you can
cut off the baby’'s blood supply with that very easily. So,
because it's on the outside, the cord has come in, or it's
come out and back in and it's going to be compressed on both

sides of that where the blood cannot flow and get to that

placenta when the baby is trying to -- when its heart is
beating.
Q: Sort of like a hernia or something?

A: Kind of.

Q: Okay. What is the general preferred order of performing
these interventions that you described; we don't need to go
through the whole list, but if we maybe separate the external
maneuvers or maybe suprapubic and McRoberts and then just lump
together the internal ones; I mean is there a preferred order
here and 1f so, what is it?

A: Yeah, there generally is. There's two things that kind
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of controls this; one is, which is easiest and the second is,
which is safest. I mean those are the two things that really
guide the direction. So, for instance, putting a person in
the external maneuvers like McRoberts and suprapubic pressure
are positional maneuvers. Those positions the patient is
placed is very easy to do it and it also does not carry risks
to the baby that's above and beyond what those specific
procedures are. So, we usually start with external maneuvers
before moving to internal maneuvers.

Q: 211 right. And you talked about the emergency nature and
I want to into that a little more specifically. Before I do,
this particular shoulder dystocia, when you looked at the
chart, did you see anything that would suggest that this one
would be predictable?

A: No, sir.

Q: Did you see anything in this particular shoulder dystocia
that would indicate to you that it would be preventable?

A: No, sir.

Q: And was there any indication that you saw that suggested
that instead of having a vaginal delivery, this baby needed to
be delivered via c-section?

A: No, sir.

Q: All right. Let's talk about the emergency and I want to

talk about the issue of it, you described it as calling 911.
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Why do you describe this or do you describe it as a genuine
medical emergency and if so, why?

A: Yes, sir. 8o, anytime that you have an individual that
cannot breathe on its own and cannot establish itself outside
to be able to continue to thrive and do well, that person is
experiencing a genuine emergency, because they have no control
over that preccess of when they're going to come out and none

of us knows the minute, second or hour that that is going to

[ take place or that person is going to be able to transition to

that. In other words, no one has a crystal ball to tell them
what the future is like. We like to focus sometimes on the
retrospectrogram, which is to look backwards and say well,
this is what happened. None of us have that capability.
That's the reason this is an emergency and has to be treated
as such, as an emergency.

Q: Have you ever seen a published peer review or obstetrical

literature about any timeframe or timeline that suggests that

the baby has ---

MR. GRAHAM: Object to the leading, Your Honor.

THE COURT: I don't -- he hasn't even asked the question.
You can continue.

MR. HOOD: Okay.

BY MR. HOOD:

Q: Have you ever seen anything published that suggests that
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the baby has a 10 to 15 minute window of time before you have
to worry about brain injury?

A: No, sir.

Q: What do you consider to be the window of time that is
critical for the onset of potential of brain injury?

A: It is different for every different case and so, there is
no specific time period that you can apply to say this is safe
and this is not safe. And a brain injury is one of the things
that we do worry about because there's nco option of improving
a brain injury once a brain injury occurs. So, we don't have

the option ¢of doing something to mitigate that.

Q: Meaning it's irreversible?
A: That is correct. That is correct.
Q: In the context of a shoulder dystocia, an ongoing,

unresclved, shoulder dystocia, does every second count?

A: It does.

Q: What do you say to someone who would argue that the fetal
monitoring strips, which are exhibit number, defendant's
exhibit -- this is plaintiff's 5 actually, that the fetal
monitoring strips show the baby had a good heart rate leading
up to the delivery?

A: Yes, so once you have totally cut off the supply to that
baby and you no longer have the ability to receive oxygen, the

heartrate doesn't assure you of those things. So, the
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heartrate is just that; it's the heartrate. The heart is not
connected to how the brain functions. It's not connected to
how other things function; it just means that the baby is
alive.

Q: Well, I mean, if you note that the baby’s doing well
going into shoulder dystocia, does that change whether it's a

genuine emergency?

A: In no way.
Q: Why?
A: Because number one, I do not know how long it will take

for that baby to ultimately be delivered and number two, the

baby cannot breathe or convert itself to breathing as it would

on the outside when it's inside the birth canal.

Q: A1l right. And I want to shift to a similar topic, but I
want to ask you about the immediate risk of harm, injury or
death in a shoulder dystocia. What are the risks of -- to the

baby in a shoulder dystocia?

Ac: So, during a shoulder dystocia, there can be prolonged

time from immergence at the perineum or through the wvulva to
the time of delivery, which can decrease oxygenation and
potentially lead to brain damage that's irreversible or a baby
with cerebral palsy, that can't walk, move, learn and do
things normally on a day to day basis. There's a risk of

damage to nerves in the process. There's a possibility of
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having brachial plexus injury that would affect one side
generally, an arm, forearm and some degree of motion of the
hand when that takes place. In fact, we know it's about 97
times more likely if a shoulder dystocia occurs, that injury
to nerves in an arm can occur. And so, it 1s -- it is a known

factor associated with shoulder dystocia.

Q: You say 97 times more likely?

A: Yes, sir.

Q: Okay. Not percent, but times?

A: That is correct.

Q: What other types are there besides nerves and the oxygen
issues?

A: Yeah, so you can also get into things like bruising as,

you know, the baby is trying to come out and a possibility the
baby may die as a result of never immerging or not immerging
in time enough for delivery. There's also organ damage that
can occur as a result of oxygenation. So, heart damage, other
organs, the kidneys, liver, things of that nature that can be
affected by that.

Q: And do you consider the risks that you just discussed in
the context of a unresolved shoulder dystocia to be immediate
risks?

A: Absolutely.

Q: And why is that?
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A: Because those risks begin at the point that the diagnosis
took place. So, when the baby did not immerge immediately from
the perineum, we have the baby outside clamping the cord,
that's when the risk began. The risk was immediately present
and it was ongoing, present at that point.

Q: Let's talk about stability. Do you consider a baby in an
unresolved shoulder dystocia situation where the head is

outside and the body is inside, to be considered medically

stable?

A: I do not.

Q: Why?

A: Because a medically stable individual has the ability to

support themselves without any external support whatscever and
a baby does not have any capability of transitioning itself to
be able to breathe, thrive or continue to do well when it
cannot breathe and it cannot receive blood supply.

Q: Well, what do you say to those who, who suggest that

information after delivery show that the baby tolerated the

shoulder dystocia okay?

A: What 1s said is that the outcome at delivery is what it
is with the baby transitioning well, is that the obstetrician
did a geod jeb in managing that delivery and was able to
affect that delivery in an amount of time that protected that

baby from these adverse outcomes.
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Q: And does the fact that the baby had a good heartrate
going into the shoulder dystocia and positive findings in the
labs afterwards have any bearing on whether the baby is stable
during that unresclved window of time?

A: It does not. We have babies who have normal heartrates
that come out and do not survive. So, heartrate is not a
predictor or marker of a baby being stable. It does not mean
that the baby is going to do well just because there's a
heartrate. You know, that is the limitation that we have.

So, we do not have the ability to do, you know, blood
pressures, things of that nature, put monitors in, put the
baby on ECMO, which is a machine to give the baby oxygen and
nutrition from the outside; we can't do those thi