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STATEMENT OF ISSUES ON APPEAL
1. WHETHER THE TRIAL COURT ERRED IN GRANTING DEFENDANT
SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION (“SCDOT”)’S
MOTION FOR SUMMARY JUDGMENT BY LOOKING AT SOME, BUT

NOT ALL OF THE DOCUMENTS RELATED TO SCDOT’S INVOLVEMENT
AND IN DOING SO PRIOR TO THE CLOSE OF DISCOVERY.

STATEMENT OF THE CASE

This appeal results from Defendant South Carolina Department of TransII)ortation
(SCDOT)’s Motion for Summary Judgment which was granted by the Honorable Bentley D.
Price, on September 22, 2020, in the Charleston County Court of Common Pleas, Consolidated
Case No. 2017-CP-10-4820.

Full and Fair Opportunity to Complete Discovery

The Appellants retained an expert witness, Mr. Allan Abbata, who prepared an Affidavit
that was submitted to the trial court in response to SCDOT’s Motion. This Affidavit was
prepared solely based on Mr. Abbata’s review of documents obtained in response to a Freedom
of Information Act (“FOIA”) request and yet still identifies failures of SCDOT.! Mr. Abbata
remains willing and able to render further opinions about the Defendant’s negligent construction;
however, SCDOT has failed to provide any discovery to date despite being served with those
requests since February 1, 20182 Because Appellants have not been given a full and fair
opportunity to conduct discovery and because what little evidence does exist shows negligence
on the part of SCDOT, the trial court erred in granting Defendant SCDOT’s Motion for

Summary Judgment.

1 See Exhibit A.
2 Exhibit B.



No undue delay on the part of the Appellants

Initially, Appellants’ counsel filed the present matter and one other case — Stortz v. State
of South Carolina, et. al. (Case No.: 2017-CP-10-4947) - which involved the same flooding event
and the same defendants.> Because the Stortz case was one singular matter but involved the
same issues and proof as the present case, counsel for the parties agreed it would be prudent to
focus on discovery and potential resolution of that matter and then proceed with experts’
depositions and mediation in the present case.

Once the Stortz case settled, the parties moved onto pushing forward in the present case.
However, this case involved 45 Plaintiffs, which makes scheduling, and the matter as whole, far
more complicated. Because of the time and resources it would take for Defendants to depose all
45 Plaintiffs, the parties agreed that the deposition of the Plaintiffs’ expert should occur first.
Unfortunately, due to the COVID-19 pandemic, the Plaintiffs’ expert deposition has been
rescheduled several times — most recently on January 27 and January 28, 2021.

If any delays in the discovery process have occurred, they were either due to the COVID-
19 pandemic or the conduct of the SCDOT and other defendants in failing to participate and
cooperate in discovery efforts. The Appellants have, in no way, contributed to the lack of
discovery in this case.

Dismissal of SCDOT was improper

Considering this case has had minimal discovery turned over by the Respondents and

there has not been one deposition taken, SCDOT’s Motion was premature, and the grant of that

Motion was improper.

3 Once it was determined that the Stortz property lied within Dorchester County, the case was transferred and then
subsequently settled.



FACTS

In or about the Spring of 2016, the Respondents conceived and began construction of a
four-lane highway which is now known as the Palmetto Commerce Parkway (hereinafter “the
Parkway”). The alleged purpose of the Parkway was to alleviate traffic around the Boeing Plant
and to create attractive commercial space for business interests. A major portion of the Parkway
was designed to run through wetlands’ behind the Pepperhill Subdivision (hereinafter
“Pepperhill”) where the Appellants’ homes are located.

Prior to the construction, public hearings were held wherein affected residents could hear
the plans and voice concerns. At these hearings (and with representatives of the Respondents in
attendance), the Appellants and many of their neighbors objected to the construction, warning
that flooding would occur in their neighborhood if the Parkway was developed. The
Respondents ignored such objections and repeatedly assured the Appellants no such flooding
would occur, despite having access to pertinent information showing such objections were
justified.

As part of the Respondents’ due diligence, they were required to perform studies
regarding the impact of constructing a Parkway through and around wetlands, including but not
limited to how it would impact neighboring properties. Despite residents’ concerns and the
requirement that Respondents perform their due diligence, Respondents constructed the Parkway
by creating a berm through the wetlands which acts as a dam, preventing water from flowing
from one area of wetlands to the other and effectively funnels water toward Pepperhill. The
Respondents refused to elevate the roadway or build appropriate culverts which would allow for
free flow or drainage of water throughout the dissected wetlands, and instead chose to funnel

water toward Pepperhill.



Pursuant to S.C. Code Ann. §5-31-450, the Appellants requested that the Respondents
take corrective action by providing adequate and sufficient drainage and by restoring the natural‘
condition of the subject land. To date, the Respondents have failed to take any corrective action
in response. As a result of the Respondents’ concerted actions and fatlure to correct the
condition they created, the Appellants’ properties continually flood during water events. The
flooding is so severe that the Appellants are forced to vacate their homes for substantial periods
of time, replace their personal belongings and make extensive and costly repairs to their
structures. The condition that Respondents have created continues to interfere with the

Appellants’ right to peaceful use and enjoyment of their respective properties.

ARGUMENTS

BECAUSE DISCOVERY HAD NOT YET CONCLUDED, THE TRIAL COURT

IMPROPERLY GRANTED DEFENDANT SCDOT’S MOTION FOR SUMMARY

JUDGMENT.

SCDOT is a proper party

In moving for Summary Judgment, SCDOT argues that it does not own or maintain the
Palmetto Commerce Parkway and therefore, should be dismissed. However, on February 28,
2020, counsel for SCDOT wrote an e-mail stating as follows: “SCDOT was not involved in the
project and asserts no jurisdiction or responsibility over the parkway except at the tie in at Ashley
Phosphate and Ladson Road as detailed by the attached affidavit.”® Both the e-mail and the
attached Affidavit contain an admission of responsibility on the part of Respondent SCDOT.

Further, at the hearing on SCDOT’s Motion for Summary Judgment, its counsel again confirmed

4 Said e-mail is attached as Exhibit C.



SCDOT is responsible for “140 feet of road” at issue in this case.’ By admitting a portion of the
Parkway was under its responsibility and control, SCDOT also admits it was responsible for
discovering and preventing the flooding that has damaged the Appellants.
The grant of SCDOT's Motion is premature

“Summary judgment is a drastic remedy, which should be cautiously invoked so that no
person will be improperly deprived of a trial of the disputed factual issues. This means, among
other things, that summary judgment must not be granted until the opposing party has had a full
and fair opportunity to complete discovery.” Doe v. Batson, 338 S.C. 291, 525 S.E.2d 909 (S.C.
App. 1999) quoting Baughman v. American Tel. & Tel. Co., 306 8.C. 101, 112, 410 S.E.2d 537,
543 (1991). "The gist and gravamen of the discovery rules mandate full and fair disclosure to
prevent a trial from becoming a guessing game or one of ambush for either party." Scott v.
Greenville Hous. Auth., 353 S.C. 639, 652, 579 S.E.2d 151, 158 (Ct.App. 2003). Summary
Judgment may only be granted where "the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that any party is entitled to a judgment as a matter of law." Rule 56(c),
SCRCP; Russell v. Wachovia Bank, N.A., 353 S.C. 208, 217, 578 S.E.2d 329, 334 (2003); Knox
v. Greenville Hosp. Sys., 362 S.C. 566, 569-70, 608 S.E.2d 459, 461 (Ct.App. 2005); B & B
Liguors, Inc. v. O'Neil, 361 8.C. 267, 270 S.E.2d 629, 631 (Ct.App.2004); Smith v. Jones (In re
Estate of Smith), 419 8.C. 111, 796 S.E.2d 158 (S.C. App. 2016). "The rights of discovery
provided by the Rules give the trial lawyer the means to be prepared for trial. Where these rights
are not accorded, prejudice must be presumed and, unless the party who has failed to submit to

discovery can show a lack of prejudice, reversal is required." Cel Products, LLC v. Rozelle, 357

5 See “Transcript of Record” attached at Exhibit D.



8.C. 125, 591 S.E.2d 643 (S.C. App. 2004) quoting Downey v. Dixon 294 S.C. 42, 46, 362
S.E.2d 317, 319 (Ct.App. 1987).

In this case, SCDOT has only provided pleadings. It has answered no interrogatories nor
requests for production and none of its witnesses have been deposed. Additionally, Counsel for
SCDOT presented evidence during oral argument on its Motion for Summary Judgment that was
never previously presented to Appellants or their counsel.® Because its Motion was granted
without further discovery, Appellants’ counsel has not had the opportunity to cross-examine
witnesses on the validity of these documents and has not been afforded the opportunity to review
other requested documents that may contradict or otherwise undermine the accuracy of the same.
Therefore, it clear, based on well-founded law, that the trial court erred in granting SCDOT’s
Motion for Summary Judgment.

The grant of SCDOT’s Motion is improper

"To withstand a motion for summary judgment in cases applying the preponderance of
the evidence burden of proof, the non-moving party is only required to submit a mere scintilla of
evidence.” Froneberger v. Kirkland Dale Smith, Janel Elizabeth Smith, Euro Mortg. Bankers,
Inc.,, 406 S.C. 37, 748 S.E.2d 625 (S5.C. App. 2013) quoting Hancock v. Mid—South Mgmt. Co.,
Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 863 (2009). “Summary Judgment is not appropriate
where further inquiry into the facts of the case is desirable to clarify the application of the law.”
Tupper v. Dorchester County, 326 S.E. 318, 487 S.E.2d 187 (1997); Baugus v. Wessinger, 303
S.C. 412, 401 S.E.2d 169 (1991).

Although much of the information needed to determine this case on the merits has not yet
been discovered, the little evidence that does exist creates at least a scintilla of evidence in favor

of denying SCDOT’s Motion for Summary Judgment. Specifically, the Affidavit of Appellants’

6 See Exhibit D at 9.



expert, Mr. Allan Abbata,’ states not only that he already has been able to find fault on the part
of SCDOT, but also that he will be able to expound on his opinion and draw further conclusions
once there is further discovery.® This opinion, coupled with the admissions by SCDOT that it
did in fact maintain the Parkway’s “tie in” creates more than enough evidence for a reasonable
jury to find fault on the part of Respondent SCDOT.
CONCLUSION

SCDOT is a proper party to this case, failed to participate in discovery, and then unfairly
sought dismissal. The trial court erred by improperly and prematurely granting its Motion for
Summary Judgment, as far more discovery is required to make an informed determination on the
merits. Based on the above, the trial judge’s misunderstanding of the case and facts resulting in

the dismissal of SCDOT constitutes clear error and should be reversed.

Respectfully submitted,

WIGGER LAW FIRM, INC.

%W/@/

el L. Wiggdf/Esquire
Attorney for the Appellant
8086 Rivers Avenue, Ste A
North Charleston, SC 29406
T: (843) 553-9800
F: (843) 553-1648

April 6, 2021

? Exhibit A.
® “It would be helpful to have the benefit of depositions to see who did what before I could render more opinions,”
Ex. A.






STATEMENT OF ALLAN ABBATA, PE,
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preserit avthe piiblic-heating meetings before-the piojectbegan,

“N.:Charleston, $.C.29406-
{(843).553-9800

Noith Chadestor; South Cardlina

“Thils .2 day of ., 2018,

T4y

CERTIFIGATE OF SERViCE
Tho undgrslgned lsrsby calias that ot copy
of the-Foregolng. pleading hes besi-sorvdd Lpan
OV AT, by idllg & topy-gropety..
._addrasiagd Villa-sutficlent postaga afled therelo™
6625 ooyl Fhhasky __20t8
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TOQ THE ABOVE NAMED DEFENDANTS: ]

The Plaindiff, by and thcugh ‘h?i‘,m}ﬂﬁ‘rsigned atomey; fequest the Defégd;qtg;to-'iéfqduca‘_for
spectiod & copy. of the following deseribéd dotments and itsns i possession, custody aral/or
contolof the Defencants thele anomeys and/or other representasves or agents pursizt to South

Carolina Rifles' 6F Givil Procedyre:,

ONE; Allstarements, whether yeritten, recorded o vianscaibed, takerof 4y panies e

witesses of thiefacysiof this case,
WO, Atiyand all fepoits. gggm&i'by experts inithls case,

THREE: Copics of all ‘risitrante -policies owned by the Defendants thar rélate. to s
mater orin:the alemative the from page of such policies showing the amount and type of eoverige:

BOUR: . ‘Copies of allphossraphs rebiing in anfvay (o the mafer referred'ts in ‘the
“Complaint arid Amended Complaiat, ; :

. FIVE: Copies of any el Hll records, notes, -eleceical taristhissions, filés, rmerrios,
wegarding the Palmerto'Commerce Parleway project:

et Copies.of anyand all dovuifiens which show the sctions. tafien by che
Defeidants £ comply with al requived State, Fecloral and Manicpa] regulatios, policies, procedaes

required with regactt to the Storin wateFfunoff and comswuction of. the ywetlands surrotinding the
Palmeted-Copmiice Patlsivay; which was undes constrierion by:thé Deféndarns,

SEVEN:  Copics of anyand all siiivey repons. performed on the storm water funoff.and.

“comstruction of the -wethinds surfouidiy the Palmetto ‘Comiéyoe: Parlowvay, which was- under
canstruction by the Defenidants,

'

EIGHT: Coples of anyand all Agreerrients, Contacts; ctc. bétween the Defendarits,

Involved in‘the-canstruction deve'lopmm_g_pfx the storm water runoff and construction surrounding:the
Palméto Commerce:Parlway,

_ IEN: ., Copics of aniy-and alt regitlarions, rules, codé, and/or ordifiances thay regulate
the. éonstruction development on the:starm water: runoff and constrictiof i the weelands siifrountling
the Palmeto Commerte Parkway,

ELEVEN:  Oerifiedcopis of anyasid all st suls sgaiding e sofl anc/oe walertesting -

performed-on the. wethids for the Palmetior Commetce. Parkiy sie prior 10 he begirining of
comstuction, )

TWELVE; ‘Copias of photographs of any piimps or echisical devices usedito extpict dnd/or
:disburse the waterand/or other substinces frar said 3ite.

THIRTEEN; Coples'of photogemphs of theholdmg pond and dnyand all documetits used to
deverming the size of the pond,

FOURTEEN: Copies-of il logs recording water exraction and/or disbusernient 6F water
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frorit the ponsusyction die, .
FIFTEEN: Coples ofany and all envisonimentalripact siles:

. SIXTREN: Copies of any and alf éjevadbn?mz\ps..¥og thie. construction site and any and all
‘adjacent properties.

SEVENTEEN
o the Plhindffs compliinss,

EIGHIEEN: A &emﬂéﬁ,:ﬂggqﬁpﬁan of 'the drea where the water was extigicted fromand 3

detafled description'of the area where the wdter was disbursed throtightitie construction,

NINETEEN:, Copiesiof dll licenses atid pebmits puﬂedigﬁbnto. ;héprqjéet }h‘chstiqn..

this project:

TWENTY-ONE: Gopies of any and- all *documents received die 1o any BOIA, Tequiests
regarding this' marier, " '

WENTY: WO Coples of thié daily progress logs of the constirction,

WENTY-TERET: ‘Coples of ady dnd all. wéather analysis reports in addition ¢ the storm
Wwater-analysis. parformed: |

TWENTTFQURr Copigs of anyandal regorts. Stepared.asa resul: of the public hesfings on.

the propaised cordtuetion of the Palmetto Comnfigree Patlsay,

WIGGERLAWY FIRM, INC.

Bt L, Wigser, Esfdik ”
tomey forthe Plaineiff”
8086 Rivers Avenug, Suite A
_N:Chardeston, S.C. 29406
" (843) 553-9800

North Gratlestor Soith Chrolina

This &= _dayof , 20{8;

CERTIFICATE OF SERVicE
Tha undeisigned hershyvariies it g bys copy
o thf; fotegolng pleaing hesrbadn senviad j;poipy
A _

of$. L, Uy-malllng a cony pioper
Eddm5§fﬂérdm §qfﬂd§ﬂ‘gpustaggzrafﬂxgc¥ ll;w’%%y

b 27 dayet Pk, g
T VIGGER LAW FiRi

BEN: Coplés of allstatenishts, photogtaphs, reports, ecc, regaidirig'the 5invé‘5t§'gatiog-

IWENTY; Copies of thé entire job £lle, non privileged décuments:and field notes regaidling.

©
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“The, Plajntiff hetebysequest that the Defendants admi: the following;

ONE: At “thar the wétlinds thar existed prevented Setet fowinig -onto the
Pepperhill subdivision priorto-the siorm eventin Qerober 2015,

TWO: Admit that the: ‘Parksay created by the Deféndans funnels water wowards the
I’epperht[l Subdivisign..

THREE: Adrit the Defendants were notified-of e ﬂooding issue-by-the residents of
Peppcrhﬂl subdmszon prioFio. begmnmg CONSTruCEon, .

FOUR: Admic. tha city' hind received requests & «clear tlie diafiiage ditchy Jabeled s
,Pepp,erdam Creek, piorto Octaber 2015,

‘FIVE; Adeivie tha the- ity bad received requests 1o clear s, draifiage ditch Jabeled
Peppcrdam Creel, prior to’ October 2015..

$086 Rwers Avenue, Suite. A.
N. Charleston, S:C 79406
(843) 553-9500 ‘

E - n-_ -

North CN}.mrIeston outh Carolina

“This’2 . day of telshss , 2018,

CERTIFICATE OF SERV‘ICE

Thié undersonad Kiteb corlifles fiat & g
of the’ !omgulng piaadfng %as Been se:\red ugomw

R Avnyd, by malliig:a topy picheds
nddmssed With sufac!em postaga sfﬂxgg !%ar%ioy

WIGGER LAW FIRM
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To kelth mecarty <lkeit fncca _j“m'a;‘l.cd‘r‘n:y;,j_@gw'W'f,gger{:jM;‘fgé'n-_@wrg'geﬂéd.fflrm.com:»
Co: Felicity=J.'Moqre=sﬁnuare'@arslamc.tolfr_}'a;:TCnle Lawrimore <clawrimoref arslawsc.coms
Subject: Pepperhill v, SCOOT

Gentlemen: [ Ropé this é-mail finds you well.. Attached is & propgsed stipufation of dismissal for ScDOT
and-a supporting affidavit from the District's Engineér concerning the jurisdiction and responsibility that
SCDOT has over. Péiﬁm&é"Comme,rceé;Parkuray.L-A's Famsure you Knowthat the constriictiof Wag a
County of Charleston project under the penny tax program a/kfa pennywisé program. SCDOTwas not
Anvolved inthe prejéct and.asseits no jurisdiction or Fashaniiblf ity over the parkway exceptattheiticin
8t Ashley Phosphateand Ladson Rgad as détailed by the attached affidavit. Itis requésted that you-
voluntarily. dismlss SCOOT without prejudice fror these lawsuits-and save us.all the time and téouble of
a matien forsummary jidgment. Plessé let e know if. you are willing t6 slgn'the stipulatior of
dismissal. If you d6 ot like the language of the stipulation.please make.yaur desired changes and’

. Feturn’it to me for.considergtion. Thank you arid have a great'weekend..

WJ. 1. Anidérson

i Anderson Réynolds 3 Stephens. v
37 ¥:BROAD STREET, FOST OFFIGE BOX &7, CHARLESTON, SOUTH CAROLINA 20402
E-MAIL: @arshawscedin | TEL 511_3‘72310_135;1_ DIREET 843-576-2070 CELL BA3:324:0 604

“Confidentiility Motice: )
This message is iitended! exclisively forthe individual or entity ta'which it is'addressed. This communication moy centaln
fifarmation that Is proprietary, privileged, confidential or oliierwise legolly exempt from disclosiire, If you.are not'the noped’
oddressee, you are not authorited to read, priat, ‘etaln,‘capy or dissemingte-this messoge.or.ony port of. 1L you havi récelded
this message In error, please ngtify our office Immediotely either by phone (843-723°0185) o repiy to this e-mail and delete il
«copies of this message. ' '
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STATE OF SOUTH CAROLINA IN THE COURT-OF COMMON PLEAS
FQR THE NINTH JUDICIAL GIRGUIT

COUNTY OF CHARLESTON

CONSOLIDATED CASE.

Sarah:Sharger
) NUMBER FOR AFFIDAVIT-OF ARNOLY

‘Plaintiff, -

Vs

TheéState of South Carolina, City of North
‘Charleston,:County-of Charleston,
Department-of Health and Enwmnmcntal
Control, Sbuth-Carolira Department of.
Transponauon and Jahin Doe (engmeering
firm/enginee),

Defendarits.

OTHER INCLUDED CASE NUMBERS:

BLANDING'
2017-CP-10-4820

2017-CP-10-4821
2017-CP-10-4822

2017:CP-10-4823-

2017-CP-10-4824

2017-CP-10-4825,
2017-CP-[0°4826

a0 7-CP-10-4827

2017- CP-10:4835

2017-CP-10-4836
2017-CP-10:4837
2017-CP-104838
2017-CP-10-483%
2017-CP-10:4840
2017-CP-10-434}

20 [7-CP-10-4842

2017<CP-10-4845
20 17-CP-10-4847

'2017-CP-ID-4891

2017-CP-10-489%
2017-CP=10-4893
2017-CP-10-4894
2017-CP-10:4895.
2017-CP: 10-4896.
2017-CP-10:4897
2017-CP-10-4898.

20)7-CP-10-4899-
2017-CP-10-4600:

20]7-CP-10-4901
20]7-CP-10-4903
2017-CP-10-4904

2017-CP-10-4905

20}7-CP=10-4906

2017-CP-10-4907

3017-CP-10-4923

. 2017-CP-10-4924:
2017-CP-10- 4925
2017-CP-10-4976

2017- CP-10-4927
2017-CP-10:4928

2017-CP-10-4929 .
2017-CP-10-4930
2017-CP- 104931

2017-CP-10-5108
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PERSONALLY' APPEARED BEFORE ME the undersigned Afiiold Blanding, who first béing duly
$Worrh, deposes and'shates as folows:

1. 14 Soith Carolina Deépartment of “Trangportation’s (hereifafter “SCOOT) Districl. Six,

Resident Maintenince Enginsr for Charlestoti Coiiity. District Six tincludes Beaufort, Bérkeley, Chatteston;

Calletait, Dorchester, and Jas per Colpties: Lhave feld this position sirics May of 2017,

2. Intidet to my-position, 1 versee the inspection id maintenance of 4ll SCDOT ‘maintained
¥oads in CharlestonCounuy.

3 “The Pilmeito Commerce Parksvay: that Is the 'sp‘bjgct of thi§ acfion s situateéd in .both
Charlestorj aind:Berkeley Couities, I e pairtigh of the Parkway sithated in:Gharleston Qolisity wras miaintained:
by SCDOT, it would fall under my authonty, however. this'is not the;cse.

4. SCDOT'swonly interaction with the Parkway'is with regard-to Where the Pafkway terminates.at
or “tiesinto™ SCDOT ovmed.and maintajned ro ads at Ladsdh Road to the North.and Ashley Phospiiate Road to

the South. The “tié-in! exfends-60. feet-from the cénterli ue“of'ﬁishléx_P'l’i‘os"pljatéy'_Ruad'onfo'Eaimgttd Cammerce
‘Eé’fﬁi@ﬁj{. and 24.38 metérs frofii the cédterline of Ladson Road onto Palmetto:Codimerce Pirkway,

5. Tt 38 “my understanding that: thie Jocations where the P,nrkway “lies into? Ladson Read and
Asbley Phosphaté Road are ngt at issue in this iitier.

FURTHER AFFIANT SAYETHNAUGHT!

-Arnold‘Blanding j
Besident Muintenance Engitfeée .+ -
'SCDOT District’ Slx

Affiant

SWORN TQBEFORE ME! Y
UNUER aNALTY ‘OF PERJURY )
thls

day of. Qcteber 2019 P

'Notary Pubhc for South- Carona )
My Commission Expires;04=t7 ~o?o;1 4
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EXHIBIT D
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- SC Court of Appeals| -

2017-Cp-10-4820

1 [STATE OF SOUTH. CAROLINA ) o
o ) COURT OF CQMMON PLEAS NONJURY
2 | COUNTY OF .€HARLESTON _ )
3
4’| SARAH SHARPER, ET AL % TRANSERIPT
5 { PLAINTIFF, g OF
6 V§. g RECORD
7 | THE 'STATE OF SQUTH CAROLINA, ET AL, %
)

DEFENDANT,

10 September 215%, 2020,
) Charleston, South cCarolina
11
12 |BEFORE:
13 THE ‘HONORABLE BENTLEY PRICE, JUDGE.
14 _ e
; APPEARANCES:
15
_ JARREL L. WIGGER
‘16 ESQ' 3 A T N L
Attorney for the Plaintiff
17
18 W. COLEMAN. LAWRIMORE
_ ESQ.. , , o
19 Attorngy for the Défendant scooT
20, ’
21 | KRISTA N. CARNEY
Circiit Court Reporter
22 .
23
24 QTrangngbeg by Pamela E, :Green, Circuit Court Reporter
25
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11

12
13
14 |
15
16 |
17 |
18
is

20
21
22
23
24
23
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INDEX OF WITNESSES

(WHEREUPON, there wefe nd @xhi bits marked.or testimony

| taken during this hearing.)
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this is & damdges hearing,

e S L (T S -SRI )

| here before the court of our motion For summary judgment.

{which is Aot a poT dwned :and maintained road. It runs
' in-between Blaston Road and Ashley Phosphate around the City

of North, charleston. ‘we've submitted Arnold Blandifig's

PROCEEDINGS
THE COURT: Al1 right. So, my understanding 4 that

Is: that correct?

MR. LAWRIMORE: Wo; sir.

THE COURT: AWl right. Wwell, jt's all on the -~ on
the =~ -it's on there,

ATl right. what is it then?

MR. LAWRIMORE: <Judge, Cole Cawfinore Kere on behalf of
SCDOT. This 15 DOT's ‘motion for summary judgment,

THE COURT: OH, thig§---

MR. LAWRIMORE: There may be a damages hearing on it
but --.
THE ‘CQURT: Oh, okay.
ATl right. I'11 be happy to fear from yous
MR. LAWRIMORE: Thank you, Your HOnGF.

Agdin, cdle Lawrimore and J.3. Anderson here for SCDoT

Your #Henor knows the summary judgment standaids. -So,
I'm not donha givé you a .string &ite to belabor that issue.

‘The project at {ssue is the palmetto Commerce Pirkway,

e
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affidavit in support of our motion. Arnold Blanding"s a
resident. mainténarice énginéer for Charleston County.

That affidavit boiled down -- it just says this jsn't
DOT's Foad, We don't own it. wé don't maintain ¥t. we'va

nevei” ownéd it, and we'Ve néver maintained if. DOT's

| responsibility is, as to that road, exteid to the portions

hin DOT's right .of way.

As ‘to. this intersection with Blastoh Rroad, that's about

50 feet. As to intersecting with Ashley Phosphate Road,

) 14t "5 about 80 Feet. B8th of those distances measures From
| the center Tine of Ashley Phosphate 4fid Blaston Road, Al1

thgetﬁér’tﬁhtnacéﬁﬂﬁtS'ch about 140 feet of a five and a

half mile long road. By my axtremely suspéct math; that's
dbotit half of 1 percent..

There have héer no allegations. dr «évidence. submitted in,
this case thus far tending. to indicate that. that ;140 feet of
reoad is in any way contributing to the flooding that serves
as the basis of the Plaintiff's complaint.

we've réceived an affidavit from Alan Obata -about ‘two

%:and a’half hours ago. We would contend that that affidavit
:jis untimely per ‘the two day- requirement set forth in Ruie
156(c) to the Rules of Procédiré. Don't beiieve that
|affidavit is timely, don't believe it should be considerad

| by the court today, &nd it just further emphasized the point
’that_thére‘havgibeen'no allegations 4s t6 DOT'S 140 feet of




=
ot

OO RE N NN BB T e P Y R
-m;#-w.mr—x»ouomﬁrm'mzﬁﬁ

WO N v B W N

1
i

right of way contributing to any of tke problems ‘that ‘the
Plaintiffs are experiencing.
‘We just believe that, quite frankly, there's no

evidence whatsoever, after ‘about a year and 4 half of

Titigation, that poT Has dny responsibilities whatsoever to

the PaTmetto Commerce Parkway. on thosé grounds, we believe

“that they're not a pioper party to this action and should be

dismissed.

THE COURT: AT1 right. who's gofina be arguing for the

| pradneisee

MR: WIGGER: Jarral wigger.

THE -COURT: AT right. Be happy to hear from you.
MR. ‘WIGGER: May it please thé Court.

we've talked a Tittle bit about the history of the.

case. Basically the RaTmetto.Parkway was :designed and it

[was, it was put up literally yiafBbeﬁngiand;Knightéﬁkoad}tQ

have a shartcut to trade on board their, their goods, and

there were hearings beéfore the road wads put tp. And the.

sub -- the péople that Tived in that separate little

-subdivision presented at those hearings and indicated that,

if this roadway went throughi then theyfknew-it was gohnna

Tlood their neighborhood, and thé hearings were on the

| record, and we've submitted those docufénts “that, that

| indicate that,

So, when we -- whén ‘the bad storm happened in 2016, a
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Tlot of the people got flooded out. Bad. .storm happened again
in 2017, People got reflooded, flooded out again. whenever
bad rains were happening, they-wodld get flooded out.

S0, fo]10wihg that, we brought d Tawsuit and 4nitially

there were 46 plaintiffs that were involved in the Tawsuit.

{ Not Tong after we brought the TawSuitive found out that one

of the Plaintiffs actually lived over the line in DorFchéster

;County; and that case was rémoved to Dorchester County.,

| That was the Storts case:

LitéraTly everybody 'kind of focused on that case for a

'bjtl and “there were motions and appeaTs and things*happgned

in that Case. ‘That case settled not too Tong ago.
After we settled that case, then evérybody's attention
refocused -back on this case, and it was our understanding

that the pefendants wene going to take bur experts:

,depbsition! Alan Obata, who's a construction engineer:

expert, and then we weré gonna sit down and, and try to

resdlve this case and medidate jt.

So, his deposition was set, canceled, set, cancéled,

"setd canceled. The Tlast time it was set was gonna be

August 26 and 27th op 27tH and 28T somewhere

around in there, and basically, when that happened, we said
look, ‘wé're coming up on the docket. We, we can't :rély -on
y'all doing this deposition and setting a mediation. We're

gonna get the case moving.
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There 4re a humber of people that have not submitted

discovery including the. DOT. we. do riot have their

discovery. We've sent @ Rule 11 Tetter that says we're
gonna come in and say that 1itigation's been going on all

this time, They haven“t participated <n, in the -= -in

| discovery dt all. No depositions have been. taken.

‘We have set' a bunch of 30(b)(6) depositions because,
frankly, since it never -~ théir plan is gonna work, we're
gonna' have t6 get moVing and getting our case set and ready,
But our allegation s that the weritiie Palmetto Parkway
construction project, :the (indiscernible), the drainage

system, all that 1s coftributihg to the flooding “in our

‘heighborhood-

For the DOT to say there’ve been no allegations, that's

1 just not accurate. Qur complaint, our Comp1aint indicdtes
{ that the entfrérPa]méttﬁ,Commerce,Eagkway is cantributing to

| the flooding. -

Thete i5n"t a way to set out and say some parts: of it
are exempt because it's movement and water. ‘Even if 4t is
only hal¥ of one percent, that mevement of water is part of
the flooding that is going right in our neighborhood and

right in our c¢lient's houses. sSo, it ish't accurate to say

| that we haven't made those allegations: wWe have.

As far as Mr. obata's affidavit, that's -- we got

mr. Blandifg's affidavit, and frankly Mr. Blanding admits




Lol 2 Y T -V I X

PR NN Y i . ‘
mpwmj—dgmmﬁfm‘mi&sgg

|-that the DoT is responsible for a portion of the Palmetto

Parkway. So even on ‘their exhibit it indicates they are in
trouble. By ¢ertain portions, and you can't tell watér ‘here
to go. Watér just flows and it flows across the areas that
they have maintained and contiol.

Tt al$6 —- I would point out that Mr. Obata says that

the permitting was very shortened and all the permitting was

wadived. There were a Jot of things that happened with the
| permitting for this project, and the DOT is one of the

[ gréups that controls ‘that permitting.

So, t's not just the construction. It was the
permitting that was dlso 'a problem, and all of that has
coritributed to the math regarding this (indiscernibla): and
the situation. A lot of dur people are not even able to —-
have fiot been able.to return to their homes after all this
time.

So, we would argue that discovery is -- its emphases,

| despite the -age of thé case, that we're moving and QEttfng
| discovery done, and it would be préemature at this point to
| make a ruTing because we don"t even have DOT's answérs. to

{our interrogatories or request to produce. So, without

that, ¥t wolld be jmproper to dismiss them from the case
based on affidavits ihére "théy admit they are in charge of
part of the roadway that has caused the flooding, and part
of the project that's caused the flooding.




S0, ‘that would be our position. we'd ask the Judge to
deny the motion at thi§ time. IF the Defendants want to
| compTete discovery and comeé back, obviously they 'would have
that option. But, at this point, it"s not -- théy shoyldn't
be abTe to nét partiéipate in discovery and then come back
and try ‘to get dismissed based on their Tack of cooperation
and hot participating in discovery.

THE COURT: All right. Mr. Lawrimore.

L -1 TV, D S VTR NC R

MR: LAWRIMORE: ‘Your Honof, 'td that end, no amount of

)’ discovery 15 gonfia chahge the fact that this isn't a poT

=
Q

11 |owned roadway. The only partich they would have any

12 [mainténadnce responsibility are the portions of the Parkway
13 |that fall 3n scoor’s right of way or they're integrated into
14 .SCUOT on the roads.

15 Lopking at the portions of the roadway using the ali
16 |mighty, all powerful Google street view, it actually .appears
17 las though the Palmetto Commerce Parkway, it Flows. downward
18 |towards the SCDOT owned roadwiys.

19 My understanding of water doing what it does is that it
20 | flows downhill. There'd bé ho way for water ‘to -Flow uphill
21 | from DOT's road onto the Palmetta Commefce parkway.

22 I'm gonna try to sharé my screen with everybody to give
23 |you a feed portion of the roadway we'ré talking about, -

24 Can everybody see what I hope is the intersection of

25 ]| Blaston Road and the ‘Palmettd Commerce Parkway?
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THE COURT: Yes.
MR. LAWRIMORE: Okay. Your Honor, if 'you'll 7ook at
that Tine that I've drawr right there in the middle, that

| shows the: area that scpoT would have some maintenance

| responsibility for from the center 1ine of Blaston Road onto

the Palmetto Commerce Parkivay. There's two dots there also
for your reference ‘that I'm trying to highTight those with
my mouse. Notably absent from the satellite images is any
wetlands fof water whatsoever.

Now we're Tooking at -- now we're Tooking it the

| intersection of Ashley Pliosphate Road where Ashley

'} Phosphate, the Palmetto Comierce Parkway 1iné right here

| that shows the 60 feet SCDOT would be responsible for
[maintaining. Looks Tike it goes to the stop Tine. .Again,

;;.nptabiy-abSEntaare,any»watgrways; Again; 1t's kipd..of 1ikeé:

the Parkway flows downhill towards DoT's roads.

THE "COURT: A1T right.

MR. LAWRIMORE: Your Honor, the discovery issue, it
appears ‘to us that this case has somewhat of a tortured

procedural history. There were multiple motions to dismiss

‘as to our client based ‘on improper service. Looks Tike the

discovery réesponses were issued about a. year for -- the

| request for that weré issued abolt a year before with any
| ruling on that, Somewhat up in ‘the air as to whether those

' responses or requests rather have been properly served on

10




10
11
12
13

G o W ooy own s oW N

14

16
17
18
19

20

21

22
23

24

25

' DIQTT.

BUt, in any event, we did ahswer HLA's properly served

| discovery responses. Counsel for- Plaintiffs were obviousiy

served with a copy of ‘that. DOT :doesn't have dny records.
cause nobody. at DOT was' ihvolved.

THE ‘COURT: ATT right.

MR. LAWRIMORE: Again, this just isn't our road, and we
don't.'think wé'fe a proper party.

THE COURT: A1l right. Anything further?

MR. WIGGER: Yes, Your Honor.

T'1% -- in response, I .understand Mr. Lawrimore would
like to testify. T would 1iké to testify tob.

I use t6 work at this intersection in regard to that
that, was up on ‘the, the screen, and it got flooded every
tiie. it rained 30 'years ago. So;:I would siy ‘that 4F DoT is
out, then, as the Court is probably aware, whenever you have,

-

a Tort Claims Act case, one of the ‘things “that the -- any

‘government entity géts is an awtomatic instruction as to the

responsibility and 1iability of anybody else that could be
invoTved in the case whéther they're a party of rot.
This is a case where the other Defendants would

definitely gét the instruction against the poT becalise, as

‘they've admitted on the recofd today; they control half of

one percent of the, of the area, and if they can get an

instruction as to their 1iability, then they definitely

11
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share the résponsibility.

So, it would be extremely prejudicial for us not to be

‘able to have them included, and yét they would be able to

turn around and get an jnstruction from the Court as to
their Tiability on this issue down thie road.

So, -again, for all these reasons, we don't agree
that -~ with Mr. Lawrimore “that that portion would not
contribute to the water.

The flooding then, you can actually go out to the area.
There is a hi11 on one side of the rodd and looks to be half
a mile up ‘the foad on the gther side ‘there®s a hill whera
the floor plan is, and that wholé tf1e-basica1}y transports

water in¢luding the intersection they're talking abdut. You

| can. stand and see it when you're at the site.

So, for them to say it doesn't contribute is jut not
accurate because all the water's flowing from both sides
down into the sloped area and into the'neﬁghbonhood,

S0, jf---

THE COURT: A1l right.

MR. WIGGER: It is a small percentage but it is a

| percentage.

THE COURT: ATl right. aAnything farther?

MR. WIGGER: Not from the Plaintiff.

MR, LAWRIMORE: NoO, Sir.

THE COURT: ATl right. I'11 take it under advisement,

12
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MR. WIGGER: Sir; thank you.
THE COURT: Al1 right,
MR, LAWRIMORE: Thank you, Your Honor.

* % *END OF REQUESTED TRANSCRIPT OF RECORD* * %
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