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Q And there was testimony yesterday abeout a house —— your

mother's house that was cleaned out when she moved to a

nursing home facility; is that right?

-3 That's correct.

Q Was that your childhood home?

A We moved there when I was six.

Q Are you married, Ms. Kirk?

a No, I'm not. I'm divorced.

Q and do you have children?

A I have two.

Q Where are they?

A I have a daughter that -—- my son is here in Columbia.

He's 37 years old. And my daughter is in Murrells Inlet, and

she is 34.
Q And what do you do for a living?
A T work at the South Carolina Bar. I'm in the law~-related

education division. And our primary focus is on mock trial
competitions for Midland high schools.

Q Are you involved in any other volunteer work or
occupational work other than the law-related education
division and mock trials?

A And mock trials?

Q Any volunteer work?

A I'm a guardian ad litem here in Richland County.

Q

Okay. Now, I want to go back to your mother, Ms. Jordan,
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for a moment, if that's all right. 1 pelieve we established
that she passed in June of 2012, BAnd let's just- take the
period —- the ten years oOT so leading up to her death. Okay?

o June of 2002 or so, take me through where your mother lived

during the ten years prior to her death.

A She lived on Grand Drive. She 1ived there for 48 years,

I guess. BAnd that's where we grew up from. We moved there in

t59.

Q How old were you? I won't ask that question. Keep

going. I'm sorry.

b, 1 was six when we moved there.
Q Sorry. Keep going.
A And she lived there until she was -—- until we moved here

in 2006, I believe, to Laurel Crest.

Q And what kind of facility was she in at Laurel Crest?

Was it independent living? Alzheimer's unit? What was it?
A It was independent living at first. That was the only
way you could go into Laurel Crest. You had to be

independent. BAnd then we moved her after probably a year and

a half into assisted living.

Q gtill at Laurei Crest?

A gtill at Laurel Crest.

Q And did she stay at Laurel Crest until she passed away?
A No. After probably 18 months there, we moved into Agape

Kathwood on Trenham Road.
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to in herxr apartment.
Q oh, did she do that from time to time?
-8 1 think she only went down to the dining hall twice a
- day, sc she would do lunch in her rooOm.
Q Gotcha. WNow, sO you described here the sort of general

level of independence. Notwithstanding that, did there come a

time when you pelieve that your mother was not able to handle

her financial affairs entirely on her own?
A gshe needed some agsistance.

¢ 5o is that a yés?
A Yes, yes. 1 think it was when —-- she was always talking

about how many magazines she had coming into her house and how

she was giving rhem away to her neighbors, and I realized that

they had been taking advantage of her, I she had gotten oné

subscription, they would have & way of, you know, sending a

card out to sign up for more, and they just used her same

account number and they just charged. She had magazines
coming from all different -~

Q How did you notice this?

A pecause there was & lot of magazines; and she was Very
proud of the fact that she had these magazines, you Know,
pecause she would give them away.

ouse falrly regularly

Q But, I mean, were you going to her h

at this point?
A 1 was —— what 1 did, 1 saw that she —— she didn't think
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she was paying for them, but I went several weeks to cancel
a1l of those subscriptions. Tt took a long time to go through
the process of getting somebody on the line to get them to

cancel her subscriptioms. It took a long time to get all of

those cancelled.

Q Other than the magazine issue, were there other

indications at some point that you thought your mother was not

able to handle her financial affairs by herself?
A T noticed there were two personal checks that she had
written to friends that had bounced, and so 1 felt like she

was not quite -- you know, she needed some assistance getting

money from one —- her Social Security was going into her
checking account.

Q Automatically?

A Automatically. And she had funds that were at Morgan
Stanley, and she wasn't getting those transferred into her
checking account to covexr the checks that she had written.

Q So let me put a punctuation mark on that for just a

moment . Youf mother had a checking account at Wells Fargo?

A Corregt.

Q 1 believe your brother referred to that as the 1206
account?

A Correact.

Q How long had she had that checking account?

A Tt was a historical account. Tt was -- they said they
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didn't have many people that still had the Crown Classic
account.

Q vears before she went into Laurel Crest she had that
account?

A Yes.

Q And then you mentioned a Morgan gtanley account. Is that
some kind of investment account?

A That was an investment broker was there, yes.

Q and what was his name?

a Ben Rast.

Q So I think you said the Soclal Security funds would come
into the checking account?

A Correct.

Q But it periodically had to be supplemented with transfers

from Morgan Stanley?

A Correct.

Q Okay. and so when —— about what time frame did you
notice that your mother was ‘having these experiences that
caused you to think naybe she couldn't bhandle her financial
affairs all by herself?

a T think when the Morgan gtanley statements would come in,
she didn't understand them. And so they were hard for her to
figure out where -— YOU know, what monies were available to
her and what were invested in stocks oI bonds.

Q what time frame are we talking about?
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A Oh, I mean, she had been getting them —-

Q Let me ask the gquestion this way. You heard your brother
say yesterday about December of '05, that's when you decided
she couldn't handle her affairs all by herself. Is that
roughly a time frame that you recall?

A Yes.

Q and did you have a conversation with your mother about
these financial issues and what to do about these issues she

was experiencing?

A Yes. We —- she couldn't quite figure out why she had

bounced checks and so we were -—-—

MR. ANDERSON: Your Honor, I'm going to object to the
hearsay.

THE COURT: Overruled.
A So she felt like -- between the two of us, we felt like
she needed some help in her financial affairs.
Q . and what was the upshot of those conversations? What did
you do with her to help that?
A We went to Wells Fargo and -- it was probably Wachovia at
the time, but Wells --
Q {Indiscernible) so I can hear you.
A Wells Fargo, and they —-- we filled out paperwork for me
to be on the account with her as a joint. |

o] You whispered that.

A We signed to get me on the account as a joint --
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Q Account holder?
A -- account holder.
Q Was that 1206 checking account?
A The 1206.
Q That was at Wells Fargo?
A Wells Fargo.
Q Was that the only Wells Fargo account and was this
December of '057
A Correct.
Q Was that the only Wells Fargo account your mother had, to
your recollection, in December of '05%
A Yes.
Q What about the Morgan Stanley account? Did you take any
action with respect to that?
A Yes. Because she had to get money from Morgan Stanley to

get to the Wells Fargo checking account, we went fo talk to
Ben Rast, and they signed us up as —= they put me on the

account with her so that I could make those transfers for her.

Q And what time frame was that? Same time frame?
A Same time frame,
Q and so when you became joint account holder on the Wells

Fargo account and the Morgan Stanley account in December of
105, what actions did you begin taking with respect to your

mother's financial affairs to help her out, as you said was

necegsary?
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a lot of pills to pay, 50--

Q g0 even after you becane & joint account holder in

pecember of 105, was she continuing to write some checks on

4l her own?
5 A Yes, yeB.
6 @ Okay. Was she buying groceries?
70 A Yes.
Q Cash?
A 1'm not sure if she had 2 credit card at that time, but

10|l she got ga&s and she was still driving her car.

Q How often would you go© by your mothexr's house? Let's
12t just focus on this pecember ©f 105 time frame. How often

13l would you g© py to see your mother and check on her and look

14 at her finances and stuff 1ike that?

15| & It was probably +wo or three times a month. I was

16 || working at the time and I would go there after work and see

178 what — just visit with her and see how her finances weIle.

18 @ Do you recall testimony yesterday that your prother was 8
power of AttorneY for your mother?

Correct.

Were you aware of that in 20057

Yes.

I think we saw that that was on the statements; correct?

Correct.

o B ©O B 0O ol

ond what activities: 1f any, was your brother undertaking
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a As long as they required it. Probably until she went to
the assisted living.
o] Give me a month. Four months? Five months? Six months?

What are we talking about?

A Gosh, I can't remember.

Q Why wouldn't people at Laurel Creek give her medicine?

A Laurel Crest;

0 I'm sorxry.

a She was in independent living.

Q Oh, okay.

A So we either had to gel a nurse to do it or we would do
it.

Q Were you paid for that?

A T did. I asked for 85 a trip for gas. Gas was, I guess,

expensive back then. I would get paid for that.

Q When your mother moved into these facilities, first the

independent living section and then assisted living, did you

sell her house?

A We did.

o Tell me about the initial conversations among you,
Ms. Fuller, and your brother about the sale of the house and
what the plans were, anticipated sales price and that kind of

thing. Just the preliminary discussions.

A It was -~ she had not kept it up as well as she probably

could have and should have but we decided that we needed to ~-—-
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it would be better if we sold it empty, so we == the home was,
like T said -- she had lived there 48 years, SO it had a lot
of stuff in it. BAnd we packed stuff. My recollection is that
Leonard came over to clean out -— help put stuff from the
attic onto the street and things from the outside storage unit
onto the street and may have packed some boxes of books from
her den. Tt was for about a two- or three-hour period one

day, and Lucy and I did pretty much the rest of getting the

house ready for the market.

Q Without going into excruciating detail but some detail,

could you tell Judge Newman sort of what y'all had to do to
get ready to get the house ready for sale?

A On the left side of her house, I guess it got more shade,
but when you opened up her curtains, it was completely
mildewed. You know, the windows were mildewed. So I

cleaned -— I sprayed every one of them. T cleaned all the
windows, got all of that. We cleaned her bathrooms.

Q What about furniture and that sort of stuff?

A Oh, well, we didn't discuss that. This was when it was
empty, that's when I did that. We went through and divided up
what we were going to do per person, and it was not -- it was
just who would get what. We were not really —-- you know, it
was just a matter of putting a sticker, I guess, on what we

wanted to take of hers or get rid of.

So we knew what was going to which house, and so we would
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take -- T think we originally took the stuff -- when the
movers came, we met them over one day. TLucy and I met them at
the house, and we put the things that were going to Laurel
Crest First -- I mean, that was last. We would put the things
that went to my house in first, then we put the things that
went to Leonard's house in, and then we put the things that

went into Lucy's house, and then we put the stuff on the end

that was going to be the first delivery to Laurel Crest.

Q and was Mr. Jordan involved in any of this process?
a No, he was not.
Q Okay. What about —-- you mentioned your mother moved to

Laurel Crest and moved elsewhere within Laurel Crest and then
moved to Agape and moved elsewhere in Agape. Who was in
charge of getting your mother moved from one room to another
in these nursing homes?

Lucy and I.

Was Mr. Jordan involved with that at all?

No.

Was there a pool at your mother's house?

There was.

0 ¥ OO B o0 W

Who was in charge of cleaning that out and maintaining
the landscaping while your mother wasn't there?

A We did hire a person that would mow her grass. She had
had him for years. So he would come and clean -~ do her yard

work. The pool, we would on occasion have someone come out
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Y Ii'm sorry. I Jjust can't —-
Q That's fine. That's fine. When that was going on -~ was
that before your mother went to Laurel Crest?
A Oh, yes, yes.
Q When that was going on, were you and your sister and your

brother cooperating or were y'all --

A We were.
Q —— sort of divided respect to your mother?
A We pretty much worked as a team at that point. My

brother -- Leonard would go in the 7:00 shift and talk to the
doctors. I went in at the morning shift, usually 39:00 to
1:00. And then ILucy would do in the afternoon shift., And we

were her managers. She was in there for four months, so if we

didn't do it, it wouldn't have gotten done. It was stacks of
papers.

Q Did there come a time, Ms. Kirk, when you and your
sister, Ms. Fuller, became at odds with your hrother

Mr. Jordan over the management of your mother's financial

affairs?

A When --

Q Just say yes or nc first.

A Yes, yes,.

Q 2and when was that?

A That was when the distribution of 125 —-- I don't know; it

got more than that. 210,000, I believe, was the payout from
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THE COURT: Well, I'm confused about the relevance of a
lot of this and maybe I won't know until I hear arguments, but
T just don't know. T think a lot of this is sort of
superfluous.

MR. COX: It's coming to a closing.

THE COURT: Okay. Okay.

BY MR, COX:

Q Ts it a time when Mr. Jordan offered to buy the house for
that amount?

A We thought -— we felt like he was interested,  and we
found out after the fact that he had had it inspected. So I

+hink there was an interest there.

Q Let me ask you this: You said that was around —-— when

was the time he would have invested that money in Moxgan

atanley —- excuse me, in Merrill Lynch; do you recall?
A In 2007, I believe.
o Bnd did you become concerned at some point that that

account had lost value?

F:e Yas. When the market took a nose dive, we knew for sure

that his -- those funds would have been impacted. 1t impacted

a lot of people.

Q pid you ask your brother how mach, if anything, had been

lost in the market?
A Multiple times.

Q And what was the response?
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A e would not let us ¥now how much he had lost in the

market. It was

-— the response we would get is it was his

fiduciary duty and that he could invest it as he saw fit.

Q what was his attitude in thoee conversations?

MR. ANDERSON: Again, Your Honor, the relevancy of all

this. Where are we going?

MR. COX:

The relevancy, Your Honor, is the management of

the mother's financial affairs, which we're showing.

THE COURT:

MR. COX:

Which claim is that relevant to?

Tt's relevant to punitive damages, and here's

why. Their argument, as I understand it, is, because this was

an intentional tort conversion, there would happen to be no

damages. As you know, Your Honor, punitive damages are

reversed for a special (indiscernible) that are malicious,

wanton, and willful.

We are —-—

all this testimony 1is intending to show that

whether the plaintiffs are right on wrong on the legal merits

of the conversion claim, whether they were entitled to that

money or not, they were nct malicious, willful, or wanton.

They, in good faith, and based on their own good faith and

understanding, thought they were justified in what they did

with respect to

THE COURT:

this $21,000.

Well, how does Mr. Jordan's behavior or state

of mind tie inte that?

MR. COX:

Because, Your Honor, oul position will be that,
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1|‘ with respect to this $21,000 only, which I'll admit to you is
ol their strongest claim, $21,000 after the claim, that

3!1 indisputably was divided between Ms. Fuller anpd Ms. Kirk in

4| May of 2014. That's the one that they're especially strong

5l about seeking damages on.

6“ This testimony is intended to show that they had a good
7 faith basis, based on their brother's conduct and his

8|& evasiveness and his belligerence, for believing that he had

g|| lost substantial amounts of money in the marketplace, and for
101 that reason, thought they were Justified -- maybe they weren't
11II legally, but at least they thought they were, SO that they bhad
121l a reasonable good faith basis for believing they were entitled
13|l to this money.

14 And if they had, even wrongful from a legal standpoint,
154l if they wexre at least peing reasonable and were not being

16l malicious or wanton, that would not be a basis to establish
17" punitives. That's really where this testimony is going.

18 THE COURT: Okay.

18 MR. COX: Because there's @ difference between an evil

ZOII person who just said "I don't care, I'm stealing this

21 }f money" --
22 THE CQURT: Sure.

23 MR, COX: =- and one who says, "My brother has mismanaged

24|l our mother's accounts; this is a Ffair way of doing vigilante

25| justice."
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THE COURT: Okay. I'll hear it. I don*t know whether
1'11 reach the same conclusion but we'll see.
MR. COX: Yes, ma'am.
THE COURT: I'1l hear it.
BY MR. COX:
Q So what was his attitude when he was talking to you about

the performance of the market?

A He was very condescending to us. He just felt like we

would be putting the -- you know, we needed to be making money
on her money. And we had a completely different attitude. We
felt like we needed to keep her money safe s0 that it would be
there for her and would be not in a risky investment.

Q You mentioned a moment ago that he had some money --—
200-and-some—-odd thousand dollars that he was in charge of
investing. Did you also have some money that you were in

charge of investing in the sale of the house?

A Yes.

Q Where did you put your money?

A It was at Morgan Stanley.

0 In what form of investment?

2 TLattered CDs. That was what they recommnended. Over a

five-year period.
Q Now, let's switch gears and get back to the various

accounts at issue in this case. Okay? So you recall a moment

ago we talked about this checking account, 1206, that you said
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1}l you became a joint account holder on. Do you recall that?
2“ A Yes.
g Q If you look at Exhibit 2, I believe, Defense Exhibit 2,

4| do you see that, Ms. Kirk?

5‘i A Yes.

6] @ At the bottom of the page there, it shows two accounts in

7§ the Wells Fargo pank as of -— L think that's July of 2012;

g8ff isn't that right?

sl A Correct.

10 “ Q You see the 1206 account there?

11l A Yes.

2 @ fi'here's another account that says 1783 account?
13 A Yes,

14 @ That's a savings account?

15} & it is.

16 © When was that account created; do you recall?

179 A I'm not sure on the dates.

18h Q Was it after you became a joint account holder?
13 A Yes.

20 @ Were you a joint account holder on that account?
214 A The way they did -- they would sell you —- I mean, they
292 wanted you in savings accounts.

231 @ Who is "they"?

24 A At Wells Fargo.

251 @ " Okay.
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2 And Leonard also wanted us to ke making more money on the

money. S0 wWe felt it was good to put it in a savings account

yersus it all being in 2 checking account.

Q Okay. 1 gotcha.

A So this savings account was open.

Q so was that account created after you became a joint

account holder on the 1206 account?

A Yes.

Q Was that also a jeint account, separate and
(indiscernible)?

A Yes.

Q There's a reference =7 we heard reference to a punch of
different account numbers yesterday, including something

called the 8040 account. Do you recall that?

A Yas, but...

Q T know. IT all‘blends together.

A Yes.

Q Do you recall some discussions from Mr. Kizk [verbatim]

about an 8040 account?

A 8040, yes.

Q and let me ask the more general question. Do you recall
that, in addition to this 1783 account, there wererother
savings accounts that you would periodiaally open at Wells
Fargo from time to time; do you recall that?

A Yes.
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1 | e Why were you opening other —- if you already had one %
oll savings account of Wells Fargo, this 1783 one, why were you E
- i

3 4 opening additional accounts at Wells Fargo? %
47 A They would have a —~ it was a higher yield savings %
51| account, and they were =~ Wells Fargo at the time was really %

6l pushing —-- they would offer a good rate to get you to bring 3

7)? new money. You Know, it wasn't something that was coming from §

81& one account to the other, so you would open -— it was for !
SH higher interest.
10l Q Were you going into the bank saying, nitd like to open a

11|l new savings account” or Wells Fargo was bringing these offers

12| to you?

13| A They were -— they would see me when I was making the

14,' deposits, and they would -— they would see her balances and

15| would encourage me to get a higher yield.

}6" Q and that's why you did that?

17‘l A Yes.

18l @ Now, at scme peint, did you transfer ~— I think the exact
l9'i number 1s $21,85§.40?

20| A I did.

21" o Did you transfer that amount from a Wells Fargo account
2ol in which you and your mother were a joint account holder to

238 your own account at Bank of Bmerica?

24 A I opened an account at Bank of America, which was a

25|l higher yield savings account as well.
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o] and when was that?
A That was in 2010.
Q Okay. And, again, why did you move ~= first of all, did

you open this account at Bank of America expressly to raecelive

this money or was it already an existing account?
A T panked at Bank of merica, but we opened a separate

account so that she could earn a higher level of interest. We

were -— Leonard wanted us to be making money on the money that

wae in her accounts. He was Very =- he would think we were

putting it in her mattress. So whenever T would see something

that was a higher yield interest at the time, I put the money

in there to get a higher interest.

Q And that's what you did with this Wells Fargo money in
20107

A Yes.

Q To be clear, you moved this money from Wells Fargo -~
A To Bank of America.

- t+o Bank of America in May of 2010.
Correct.

what did you do with it?

Tt sat there for four years.

Okay. Why?

Because we kind of forgot about it.

© B oO P O P O

I'm going to ask you an obvious question before

Mr. Anderson does, Ms. Kirk, which is how do you forget about
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1 $21,0007
2 A Well, it was just sitting there with -- making interest.
3/l and I banked online and I did all of my stuff online, so I--

4| I don't even think T got statements. T think they were

5[ paper ~-- you know, all my panking was done online, and we just

6l 1iterally foxgot about it.

TR Why the particular amount? Why the $21,000 amount 7

gl A T believe they reguired a 520,000 deposit to get it

and so that

9|| opened, and we had just opened one at Wells Fargo,

10|l was closed and those were the funds that were -- 1t was Jjust

111l what was in one account there. Closed and opened over there.

124 @ pid you tell your brothex, in 2010 -- in May of 2010,

13| that you were moving this money from Wells Fargo to Bank of

14l America?

15 & 1 did not. He was not really involved.with what we were
16 ] doing. I mean, it was —-

17 ; 0 With your mother's finances?

18‘ A Yes. |

199 @ Do you recall testimony yesterday that your brother said

50l he called you after your mother had passed and he asked you
21l some questions about money in your mother's accounts? Do you
no |l recall that testimony from your brother?

231 A Yes.

241 @ Do you recall exactly what he asked you at that time?

25 This would have been in June of 2012, just to orient you.
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A What was in her accounts at Morgan Stanley and at Wells
Fargo.
Q And what did you tell him?
A The figures that are on those sheets.
Q@  Was that -- when you say "those sheets,” I want to make

sure the record is clear. We have admitted ——

a On the probate...

Q We have admitted Exhibit 3.

29 Yes.

Q Right?

A Yes.

Q Do you see there's figures there from Morgan Stanley -——
A Correct.

Q ~~ and Wells Fargo?

A Correct.

Q Are those figqures that came from you, to the best of your
recollection?

A Yes,

Q Do you see there's no figure on there for Bank of
America.

A That's correct.

Q Did you tell your brother about the account in Bank of

America at that time?
A No. We —— I had forgotten about it.

Q Okay. At some point, though, you remembered it, didn't

198




22
23
24

25

MARTAN KIRK - DIRECT BY MR. COX

176
you?
A We did.
Q When was -~
- or T did. It wasn't until we had gone through some of
the —- I don't remember when we —- when I realized that it was
there.
Q But you heard testimony yesterday from your brother --

and it's true, is it not —— that in May of 2014 -- I think

May. In 2014 —-

B Right.
Q —— those funds from that Bank of America account were

split equally between you and your sister; do you recall that?

A That's correct.

Q S0 whether you had forgotten about it earlier, certainly
by May of 2014, you had remembered; right?

A Corxrect, yes.

Q pig you tell your brother at that time that there was

monay in this account at Bank of Bmerica that had come from

your mother?

A No.
Q Why not?
a We felt like it was -- when we were going to be dividing

it up, we kind of looked at what we had done for our mother
over the vears, and we looked at the §7,000 and felt like, you

know, that we were —-— Wwe had done more work --— manual work.
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1! We had done more on & daily basis practically, especially when

2/l she was getting a long -~ when she went to Agape especially.
3il And we felt like it was something that we should pay ourselves

4 for.

5 @ Okay. What was your relationship like with your brother

6l at this time in May of 20147
T A Fver since the situation with Merrill Lynch, we did not
8|l have an amicable relationship. It was him hanging up on us on

91| the phone. His emails would be very condescending and very -~

10{f you have a tone in an emalil, and it was ~-— We just didn't even
11,' want to respond to him. It was —— Weé felt like our
12| relationship was not open at all after the Merrill Lynch

13 situation.

14“ MR. CCX: May I have one moment, Your Honoxr, if you don't
15]| mind?

16 THE COURT: Yes, sir.

17“ MR. COX: Thank you, Ms. Kirk. Please answer any

18] questions Mr. Anderson may have for you.

19| THE WITNESS: Okay.

z0 CROSS—-EXAMINATION

21|l BY MR. ANDERSON:

220 @ Your mother's will provided that her estate was to be
23|l divided in thirds with each of you taking a third?

241 A That's —- yes.

254 @ Okay. And when Mz. Jordan came to you to ask you what
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money your mother had and you gave him that information;

correct?
A Correct.
Q Do you believe that your brother, Mr. Jordan, had the

right to rely upon your representations as to what monies your

mother had?

A Yes.

Q All right. Did you tell him the truth?

A from what my recollection at the time, that was what I
remembered.

Q You were shown the inventory as an exhibit by your
lawyer. |

A Mm~hmm.
Q And the figures on there, do they properly represent what

was in the stock mortgage account and the Wells Fargo account?

A That's my understanding, yes.
Q And these were the correct amounts?
A, Well, what I gave —-— what I gave to him was what was on

the statements at the time.

Q And the smaller of the two accounts, the smaller Wells

Fargo account, that's the money that you ultimately

transferred from that particular account that it was in to

Bank of America just in your own name?

A T'm not sure that's -- when was this?

Q This was filed --
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A The ones that went to Bank of America was in 2010.

Q T understand that, but the money from —- what account
went to Bank of America? Was it the same money that you
passed on to Mr. Jordan when he filled out the inventory?
A No.

Q It was not?

A This was 2013. No.

Q and the monies that you put into the Bank of America
account, where did that money come from?
- Tt was on a savings account at Wells Fargo.
COURT REPORTER: I'm sorry, a savings account at where?
THE WITNESS: At Wells Fargo.

BY MR. ANDERSON:

Q and where did the money in the savings account from Wells
Fargo go? Where did the money in the Wells Fargo savings

account that you transferred to Bank of America, where did

that money come from?

-3 Tt was in a savings account at Wells Fargo.

Q I'm asking, where did it come from?

a Ch, just deposits of her checks.

o All right. So the monies, then, that you transferred

from the savings account at Wells Fargo to account just in
your name at Bank of America came from either her Social
Security money or the Bankers Life money?

A Correct.
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1 in turn became --
2l A That's really small print. I'm not sure I'm going to be
3|l able to see it.
44 Q -- which subsequently became a Wells Fargo account.
5 THE COURT: I may have a magnifying'glass.
6 THE WITNESS: I've got some stronger glasses.
7 MR. COX: May I see what he's referring to first?
g8 Your Honor, I can save Sone time, I hope. He's asking my

gil client to read from the last statement in tﬂis box that says
10|| it applies to North Carolina and Tennessee accounts only that
11|l we talked about yesterday. T would object on the grounds of
12l relevance. _

13 MR. ANDERSON: It doesn't say +hat it applies to North
14 Carclina and Tennessee only. It says sign here if you want it
15|] to be a joint account with right of survivorship.

16 MR. COX: It says "only" right at the top.

17 THE COURT: Well, the document speaks for itself, and I

18|l will interpret what it says.

19 T have not been able to find a magnifying glass.
20 THE WITNESS: Okay.
21 THE COURT: I don't think you'd be able to read it

22l anyway, even with the glasses, 80...

23 But I'm able to read it, so we're good.

24} BY MR. ANDERSON:

255 @ The monies that ultimately ended up in the Bank of
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and your sistex?

MR. COX: Your Honor, I don't even know —-— 1I'm so
confused. I don't know whether to object, but T'm not sure
which account he's referring to or —--

THE COURT: Me either.

MR. COX: And I can tell my witness is confused, so let's
give them clarification.

THE CQURT: Continue.

BY MR. ANDERSON:

Q And the money that you're talking about that was
disbursed in May of 2014 from Bank of America?

A Correct.

Q And that was disbursed how close in conjunction to your

purchase of your new house?

a T purchased the house in June of -- I think June 12th.
Q June the 12th.

A Mrn—~hmm.

Q and this money was split between you and your sister in
May of 20147

A In May, ves.

o] This money, then, was money that was coming in for the
care of your mother?

A Correct.

Q And, in turn, you're utilizing the Morgan Stanley account

to pay for the care of your mother?
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lh Q Was your brother quizzing you about this money, asking
2|l you about this money?
3" A No.
44 Q This is nothing that you disclosed to him —-
51 A Correct.
6" Q ~— until 20157
TN B Correct. '17.
g8y © 2017. That was the first that you told him about it; is
9|| that correct?
10 A Correct.
11 @ S0 this is your mother's money. He is the personal
12| representative of your mother's estate, and you moved this
13 " money in 2010, I think you said?
14 A Corxrect.
155 @ vou disbursed it to you and your sister in 2014, but you
16|l elected not to tell youxr brother about this?
17" A We did not. We were not communicating at the time.
18 @ You were not communicating? No email exchange that, hey,
191l we have converted this -- we have changed this money over?
209 A We did not.
21" o] You understood that he was a personal representative of
22| the estate?
23 A Correct.
24y @ vou understood that he had duties to the estate and to
25| your mother's will with regard to whatever assets she

205




MARIAN KIRK - CROSS BY MR. ANDERSON

| 192
|
1]l possessed?
2f A T didn't know a lot of what he was responsible for. I
34 just knew that he didn't do much with her financial affairs.
4 Q vou indicate that you and your sister were the ones who
5i wexre doing all of this woxrk for your mother or omn your
GH mother's behalf.
T A Correct.
8l @ Did you or your aister ever file a claim against the
9‘ estate for monies that you represent you were entitled to
10l because of all the work you did?
11l A Well, we didn't —-— we didn't know we —— W& didn't know

12 f what the laws were oOr what you do, S0 We Just --

13 Q You didn't file a claim?
140 A We did not.
15 @ Okay. With regard to what you did and with regard to

16* what your brother did, did you take part of any negotiations
17 'e concerning the sale of the house?

184 A That was primarily my sister.

181 Q Okay-

209 & Solely my sister.

21) @ Did you partake with your brother with regard to anything
22” dealing with the particulars about the sale of the house,

23|l entering into the contract, doing anything like that?

244 A No. Lucy showed the house and Lucy sold the house.

25( @ Did you have a real estate agent?
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Q You opened that?

A Mm-hmm.

Q Why?

A It was a savings account, to get more interest.

Q Aﬁd you put 7360 in there?

A That must have been what was in there.

Q Okay. Did you get more interest in Morgan Stanley have a

plan -- a program whereby you could deposit money with them

and they would invest it into a money market account?

A A lot of those were not paying much interest at the time.
Q Okay.

A But they did have that program. I guess they had that.
Q Pardon?

A I guess they had that program. They just -- nobody was
paying --—

Q And what interest was it paying?

A I don't remember, but it wasn't much at that time.

Q How much was 8040 paying?

A See, I don't have all that information.

Q It was basically a money market account with Wells Fargo?
4 Yes.

Q Any reason to believe that what Morgan Stanley was

offering insofar as interest would be higher or lower than

Wells Fargo?

A As I remember, they were not paying -- they did not pay
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unless she was in assisted --

197
A All of the funds were sither disbursed or for her --
that's in two~thousand —— what's the date on that?
.Q It goes to 2012,
A '12. Okay. Soﬁe of them may have gone to her burial
expenses.
Q Okay. Your mother, you acknowledge, was incompetent to
manage her own affairs in December of '057
A She needed help with her financial affairs.
Q And she dies in June of '1Z.
A Correct.
Q Did you and your mothex have discussions about what you
were doing with this money?
y- No.
Q You just took it upon yourself to do it?
b:N When we started getting the Bankers Life payments, which
are those -— the majority of rhose are there, she was in the

0] So you were not discussing this with your mother?
A No.
0] She would have been incompetent to have rendered any sort

of advice, any sort of directions as to what this money was
being used for or where it was going?
A T did not discuss it with her, and ~-—

Q These are decisions you made on your own.
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a T made them because Leonard had turned those -- I guess,
you know, he was not doing it, so...
Q But that was something that you voluntarily undertook to
do?
A Tt was -- somebody had to do it.
Q And you undertook to do it?
A I did.
Q Okay. You mentioned or you acknowledge the 8040 account,
the 1206 account, and the 1783 account; right?
A Yes.
Q And then you said there were other accounts. What éther
accounts did you open?
A At Wells Fargo?
Q Or anywhere.
A Nowhere, other than the Bank of America.
Q So you only opened these three accounts?
. And there was one that was for 100, that had a $100
palance in it, which was mine personally.
Q Okay. But accounts you wWeie utilizing for youxr mother's
benefit?
A There was one that might have been opened. It was closed

within a month. I don't know if that's on there. Is that the

one that went to Bank of America?
Q Okay. And that was primarily Bankers Life money?

A T don't know what went into which one, you know.
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Q But you're paying Merrill Lynch -— excuse me. You're
paying out of Morgan Stgnley the nursing home?
A Correct.
Q And Mr. Joxdan has got a one-third interest in that
account; does he not?
A In which account?
Q In the Morgan Stanley account.
A Ckay.
Q All right? Yes?
A As long as —-- at her death.
o] At her death.
h Right.
Q But you utilized the Morgan Stanley money in which
Mr. Jordan has got a one-third interest to pay the nursing
home. You're reducing his interest in the Morgan Stanley
account.
a But that's also where we got disbursements from that
account.
Q But it is reducing his interest in Morgan Stanley every

menth that you pay the nursing home out of the Morgan Stanley

account.
a T was not thinking anything about that. I didn't —- I
just would write a check when -- if the funds were at one

place, they would get paid.

Q But the Bankers Life money is going into these other
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1|l accounts that you transfer into your.own name and subsequently

2%t disbursed to you and your sister; right?

if A But we also had disbursements out of those accounts too.
4 Q T understand that. But you, in turn, disbursed in excess
5{ of -- the motion for summary judgment indicates and the order

GII for summary judgment indicates that you transferred $21,481.02
711 £rom your mother's account to an account over which you had

8]] control that you subsequently divided between you and your

9 sister.

1C| A Correct.
111 @ And then the other testimony is that other monies you

12} transferred from your mother's account to the Bank of America

13| account that you subsequently gave to you and your sister?
14 MR. COX: Objection, Your Honor. That's the same

15*l account. I think even Mr. Jordan agrees with me on that.

le Can we just take a break to let you talk about it and
17l just --

18 THE COURT: Yeah, let's take a moment.

19“ (Counsel confers with client off the record.)

20l BY MR. ANDERSON:

Zlil Q And you also divided -—

22 THE COURT: Hold on. Okay. We're good. Go ahead.
23il BY MR. ANDERSON:

2441 © And you also divided between you and your sister the

25 funds that you have represented to Mr. Jordan on the

211




1)

10
il
12
|
14

15

16

17

18

19

20

21
22
23
24

25

MARIAN KIRK - CROSS BY MR. ANDERSON
201

inventory. You divided that between you and your sister.

A

Q

A

Q

The Wells Faxrgo.

Yes. That was divided between you and your sister.

Correct.

Ail right. Did you discuss any of these matters with

My, Jordan as the personal representative before you made

these disbursements?

A

We met and he had discussed I think during one of

thoge -- saying that we would divide it as —- he would get --

T would get seven and he would get five and she would get ——

my sister would get 3,000.

Q

My question is, did you discuss with Mr. Jordan the

division of this money about which we're here today paid into

+he estate so that it could be divided?

A

Tt wasn't my understanding --— T didn't know what he was

asking for.

Q

A

Q.

A

Okay. Your mother was passed away at this time?

Correct.
The estate had been opened.

But he just asked me what was in these accounts, and

that's what I gave him.

Q

And you gave him this figure of the 20-some—thousand

dollars as is evidenced by the inventory.

A

Q

Correct.

and then you said that that was an asset of the estate
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when he asked you what assets existed.

A He didn't ask me what was assets of the estate. He asked

me what was in those accounts.

Q What were in the accounts the mother had.

A That we had at Wells Fargo and at --

Q Merrill Lynch.

A ~— Merrill Lynch. Oh, no; Morgan Stanley.

Q Would that have been an asset of the estate?

MR. COX: Objection, Your Honor. That's a legal question
as well.
THE COURT: Sustained.

BY MR. ANDERSON:

Q Was that monies that he was looking for so that he could
advise the probate court what were the monies fhat belonged to
the estate that had belonged to your mother?

MR. COX: Objection, Youx Honor.

THE COURT: Sustained.

BY MR. ANDERSON:
Q You gave him the answer to the question.

What was in the two accounts, mm—hmm.

A
Q And he had a right to rely upon your representations.
a T didn't -- I didn't know what the forms he was

completing was for.

Q Well, he asked you what monies Mother had.

A Correct.
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1 ‘ (0] And you read off of the Wells Fargo account what was
2 i balance was.
3 A Correct. But I didn't know what he was doing with them.

4f That was his job.

5 @ and you read off the Morgan Stanley account how much

6l money was in there.

7 ‘ A Correct.
Jordan invested some of the

By @ You made the comment that Mr.

9’ money from the sale of Mama's house into a Merrill Lynch

10| account.

11 A Correct.

12 Q and he or that account lost money when the raecession
13|l came; correct?

14 ‘ A When the market crashed.

15l Q When the market crashed.

16 Now, the Morgan Stanley account is the one that you

17} managed. Is that not correct?

18} A I gid not manage it. Ben Rast managed her account.

19) @ Did Mr. Jordan manage the Merrill Lynch account?

20“ a The whole money that was going into that, we were against
21|l completely going to Merrill Lynch.

221 @ But you had no problem with it going into the Morgan

23|l Stanley account.

241 A It was -— she already had that account. And Ben Rast was

25 her manager.
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Q Did you not understand that those sums of money, being
your mother's money, belongs to the estate?

MR. COX: Objection, Your Honor.

THE COURT: Sustained.
BRY MR. ANDERSON:
Q When you gave the monies to you, yourself, and to your
sister on the first occasion and when you did it in 2014, did

you tell your brother, as the pexsonal representative, "Look,

this is what we're going to do with the money"?

-9 No.

Q You did not?

A No.

Q And the receipt of that money benefitted you and your
gister.

A Yes,

Q and it was an intentional decision on you and your

sister's part?

A We felt like we should be paid for what we had done.

Q Was Mr. Jordan entitled to be paid for the work that he
had done?

A We felt like the work that we did was dally. It was
manual. It was —— it was horrible things that we had to do.
Q Talking about the sale of the house.

A Yeah, and also taking care of her whern she was not doing

well at the nursing home. My sister went daily to her when
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1] she was at Agape.
2i @ prior to your mother becoming incompetent, did you and
3l] your sister enter into a contract with her relative to being
4} paid from her funds for your care and your aister's care of
5i hex?
6i A No.
7 @ No contract?
gli A No.
St @ From this estate, then, and the monies that belonged to

10l the estate, you and your sister pltimately are going to

11l receive more money than your brother; is that not true?
12 F‘ MR. COX: Same objection, Your Honor.

13’ THE COURT: Sustained.

14 MR. ANDERSON: Bear with me a minute, Judge.

15 THE COURT: Yes, sir.

16{ BY MR. ANDERSON:

17y Q The monies that you gave to yourself and your sister in

18|l May of 2014, that was the money that you +ransferred from your

19|l mother's accounts to the account just in your name with Bank

20 of Bmerica?

214 A Correct. It's a savings account.

2240 @ And there was also another disbursement, other than the

23 one in 20147

i

24 A From?

25“ Q From your mother's money. There were LwWO disbursements
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that you made. One was in 2014 and there was another one that

was earlier; right?

A That was from the Wells Fargo.

Q Right.

a The joint account?

Q Yes.

A Yes.

Q And that was & conscioué decision that you and youxr

sister made?

A It is.

Q pid you consult with a lawyer before you made those
transfers?

A No.

Q It wasn't some sort of an accident that you transferred

these two sums of monies to yourself and your sister?

A Which account are you talking?

Q Either one.

A Either one? No.

Q And it wasn't some negligent thing that ou did by writing

you and your sister a check for monies that you thought

pelonged to you or to your sister?

A The ones that were at the Wells Fargo account, we
discussed it with Leonard, with the loss that was in --

because of what he put at Merriil Lynch. We felt like --

Q Did he agree you?
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A Well, he agreed with a certain division of 75 and three,

which was not a third, & third, a third.
Q But insofar as that discussion that you had with

Mr. Jordan as to that Wells Fargo account, you and he and your

sister never came to an agreement?

A No. He never --—
Q And you understand that, when he was having that
discussion, he was representing the estate as the personal

representative, not himself individually.

A We were just talking as siblings.

Q Just talking?

A We were.

Q vou indicated earlier that, in 2006, the tax return shows
+hat the Merrill -- excuse me, the Morgan Stanley account took

a hit of 30-some-odd thousand dollars; right?

A Correct.

Q Let me show you this. And this is the tax reporting
statement for 2010 on the Merrill Lynch account. And if you

turn over to page 4 and the balance in that account of 2010 is

how much?

A 110.

Q 110,000.

¥: N Correct.

Q And the original amount that was put in there?
A Was 125.
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Q S0 -—=
A Roughly.
Q go from the time the money was part of the Merrill Lynch

through this terrible recession we had and the crash of the

market, the account lost somewhere in the neighborhood of

15,0007

A 15,000, yes. And that's where the 75 and three came
from.

Q aAnd whereas the account that you had money in lost
33,000.

A T+ may have come pack too. I haven't seen the figures.

MR. ANDERSON: Your Honor, we'd like to go ahead and put

this in.
MR. COX: DNo objection.

COURT REPORTER: g0 it will be No. 16, Your Honor. What

you want to call it, M. Anderson?

MR, ANDERSON: Merrill Lynch account.
COURT REPORTER: account for dates o for what? Just
Merrill Lymch account?

MR, ANDERSON: Yeah.

THE COURT: plaintiff's 16 is admitted without objection.
(Plaintiff's Exhibit No. 16 was marked for identification
and received into evidence.)

BY MR. ANDERSON:

Q What do you refer to as the Wells Fazgo account, which
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you normally put in the Bank of America, that amount of money
that was available was $25,090; correct?

II A T was thinking that was 21,000.

Q But that's what you represented to Mr. Jordan in emails

as to what was in that account, 520,080,

A On which account?
o That was the one that you put into Rank of America.
A I never did --—

MR. COX: Objection, Your Honor.

BY MR, ANDERSON:

I
| Q Excuse me. That was the money ~-— that was the money that
you distributed between you and your sister.

A it was -- oh, yes.
Q $25,090. All right. And if the Court awards prejudgment

interest from the time that you moved that money until
yesterday, that would be a total due then on that transfer of
£33,384.30; is that correct?

MR, COX: Objection, Your Honor. Without a calculator,
there's no way she can testify to that.

THE COURT: She might.

MR. ANDERSON: All right. Very well.

BY MR. ANDERSZON:

Q That's what the figure reflects, does it not?
A Yes, that's what that shows, yes.

Q And you and your sister split the $25,090:
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A We did. We were —- that was in the Wells Fargo account,
and it was 8,000 apiece. Tt would have been 8,000 apiece.
Q That was in the Wells Fargo account, but that's $25,090

divided by two would be 12-five or thereabouts.

A But when we —-- if you divided it by three, it was 8

aplece, and we felt like he lost it.

Q But you didn't do it into threes. You did two people:

You and your sister.

A Correct.

o] Your brother didn't get a penny of that.

A We felt like what he had lost in the market ——
Q Okay. Your brother did not get a penny of that.

MR. COX: Objection, Your Honor. She's trying to explain

the basis for the division.
THEE COURT: Let her explain her answer.

MR. ANDERSON: Your Honor, T think she needs to answer

and then she can explain.
THE COURT: Sure, but she was talking, and you wvere

talking over her. You have to let her finish talking.’

-

BY MR. ANDERSON:

Q Your brother did not get a penny of that.
A He did not.
Q Okay. Thank you.

MR. ANDERSON: I have nothing further, Your Honor.

THE COURT: Any redirect?
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MR. COX: A little bit.
REDIRECT EXAMINATION
BY MR. COX:
Q Ms. Kirk, I think you testified earlier that, in December

of 2005, when you had this discussion with your mother about
her needing help with hex financial affairs, you went down to
Wachovia and got yourself a joint account holder on the

Wachovia checking account; correct?

A Coxrrect.

Q pid you sign paperwork at Wachovia with your mother to do
that?

A Yes.

Q And are those signature cards that you signed to become a

joint account holder?

A Yes.

Q I'm going to show you these documents. Were you sitting
with your mother when ytall signed this card?

A Yes,

Were y'all right next to each other?

Yes.

And you were able to see what she was signing?

B oo P©

Yes.

MR. COX: I'm going to mark these as Exhibits —-

COURT REPORTER: 7,

MR. COX: Is that 77
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" COURT REPORTER: Mm~hmm. What do you want to call that?
MR. COX: 1206 signature card. Thank you.
{(Defendant's Exhibit No. 7 was maxrked for
identification.)

BY MR. COX:

Q I'm going to show you what's been marked as Defense
Exhibit 7 and ask you if you recognize those two documents.
A Yes.

Q Are those the two signature cards that you and your

mother signed in December of '05 so that you could become the

joint account holder on 12067

A Yes.

MR. COX: Your Honor, I move +he admission of those

documents.

THE COURT: Any objection?

MR. ANDERSON: I think the document speaks for itself,

Your Honor.

THE COURT: Any objection to it being admitted into
evidence?

MR. ANDERSON: No.

THE COURT: That's pefendant's 6 and 77

COURT REPORTER: Just 7.

MR. COX: dJust 7. Just one document.

COURT REPCORTER: Two pages; right?

MR. COX: Yes, ma'am.

223




10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

MARTAN KIRK - REDIRECT BY MR. COoX
217

THE COURT: What number? 77

COURT REPORTER: 7, yes, ma'an.

(Defendant's Exhibit No. 7 was received into evidenca.)

MR. COX: Your Honor, I need to clear up one thing. You
have Plaintiff's 107 Yes. Okay. I'm sorry. L thought that
one had markings on it. We're good.

BRY MR. COX:

Q You went through a lot of testimony with Mr. Jordan about
these issues about where you have deposited Bankers Life
checks and whether you were trying to deposit them in one

account so as not to gilve your brother a right to it. Do you

remember that line of questions?

A Yes.

Q Wae the Morgan Stanley account also a joint account?

A It was.

Q Were all the accounts your mother had after December of

2005 joint accounts?

A Yes.

Q So it didn't matter where you put the Bankers Life check,
it was going to be in a joint account regardless; is that
correct?

A . Correct.

MR. COX: No further questions.

THE COURT: Anything further?

RECROSS-EXAMINATION
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BY MR. ANDERSON:
Q What written document to you have that shows that the
Morgan Stanley account was a joint account?
A We went and opened a —~
] No. What written document do you have in your
presence ——
A T don't have it.
Q You don't have anything?
A No.
Q and did you —-— the document that Mr. Cox showed you
earlier on that's dated 12/16 of '05; correct?
A Correct.
Q And you indicated earlier that the three of you agree
that your mother was incompetent in December of '057
A e did not agree that she was incompetent. She needed

help with her finances. She was not incompetent. She was

still driving and shopping and...

e pid the Wells Fargo representative discuss with your
mother that, if she opens this account in the fashion that is,
it becomes a joint account with right of survivorship?

Yes.

He discussed that with her?

Yes.

Was your mother capable of understanding that?

Yes.

oo B o0 ¥
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Il Q In the request to admit, you were asked the question:
"State when you concluded that 1,11 B. Jordan was no longer
capable, competent to handle her financial affairs® --
MR. COX: Objection, I don't think it says "competent,"
Mr. Anderson.
THE COURT: It did.
MR, COX: Judge, I apologize.
BY MR. ANDERSCN:
Q And your response?
A But this was the financial affairs.
Q Okay. That's what it says. I asked the question —-—
A Not that she was not competent.
Q Okay. "State when you concluded that Lil B. Johnson was
no longer capable/competent to handle her financial affairs."
and what's your response?
A But it just the financial.
Q Okay. What's your response?
A In or about Decembear of 2005.
Q and this is saying financial affairs; is it not?
B, Correct.
Q So you acknowledge, then, that your mother, in December
of 2005, was not capable to handle her financial affairs?
I A Well, my understanding, when we were talking about that,
II wae that she did not have —-- she neéded assistance. She was
not incompetent.
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they considered to be a fairly aggressive manner. That's

really what the past diverged.
And so, Your Honox, the problem here is that, when the

time came to split this money, which these ladies did in 2014,

they're not lawyers, as thelir brother is. They look at the
situation. Their view is they're in a real fight with thelr
brother over the amount of money he had lost. You heard they
repeatedly tried to get him to explain how much he had lost.

He would not do that. He hung up on them. Mr. Jordan himself

admitted yesterxrday, Yeah, I probably hung up on them.

He delivered a box of files to his sisters, which he said

he did yesterdayr only the files from 2008 when the crash

happened were missing. We heard that from Ms. Kirk today.

and so they lock at all of that and they put it in the sausage
grinder and their view is "We +old him not to do this.

There's been a huge stock market crash. He's not telling us

how much money he's .lost. On top of all this, we have done

all this for our mother when he has done very little.” And

they made a decision that it was proper and appropriate to’

them to split this money.

Your Honor may disagree. 7 do believe there's a set-off

argument. I do believe they have given some evidence as to
how much time they put in this to be allowed to set-off, but

Your Honor, we disagree. However, there's still the next

issue of appeals, and that, I undexstand Your Honor was
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wondering about the relevance, and that is why T introduced

all that evidence today.
Mr. Bnderson, in his argument, suggested that purely

because conversion is an intentional tort, they're entitled to

punitives. And +hat's not wrong. You really do have to show
a special class of egregious behavior to gualify yourself to
punitive damages under our law. BAnd I would submit to you,
Judge, you saw the testimony of these two witnesses, you
Qeighed their credibility, and you heard about what was going
on in their family for years. Ultimately, of course it's your
decision, but I would submit to you this is not a situation of

willful, wantomn, egregious, malicious behavior. This is a

situation in which a family was at odds with cne othex. There

were good reasons for these ladies to be concerned about what
their brother was doing, there were good reasons for them to
be skeptical, and they made a decision which, whether or not
it was legal in terms of what they were entitled to, it did
not rise to the level of egregiousness that would justify
punitives.

T would also submit there's some factors he's failed to
satisfy, and I believe it's the gamble test, such as their net
worth and their ability to pay and various and other factors.
We'll deal with that in a proposed order. I think that was
their burden, and I think they failed to show it. |

So, on the third e¢laim, we do believe there's a
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reasonable diligence argument, that there is a set-off
argument, but most significantly, there is no basis for
punitive damages here.

TLet me wrap up with two general points. There was
reference a lot of times to Judge Manning's order granting

partial summary judgment. They did not ask him to certify

that as the final judgment at the time he rendered it. They
then sought a writ of execution. We came in and said, Judge,
it's partial; it can be represented at any time. And he

quashed the writ. Rule 54(b) expressly says that a partial

summary judgment, not certified as final, may be revisited at

any time prior to the entry of final Judgment.

I respect what Judge Manning did, but he did it in a
45-minute hearing, and the hearing where they came before him
later and said "make it £inal, "™ he said no. This Court has
the authority to review everything you have heard in two
days -- a lot more evidence than Judge Manning had before
him -- and to render a verdict that takes all of that evidence
into considexation. S0 it was partial, and therefore, it was
not final.

The last point I want to make -- I know I made it
yesterday at the bar, but it really is significant, and this

is the attorney's fees point. And I want to show you

something that I prepared. 1'm not offering it as an exhibit;

I'm offering it as an example of what would happen. And I'll
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offer it to Ms, Snyder as well.
This takes all three of the claims -- Wells Fargo,
Bankers Life, and Bank of America -- and it shows what would

happen if the Court granted any or all of these claims under
our theory of the case and their theory of the case. Look at
their theory of the case first. You heard they didn't really
want to talk about the attorney's fees issue at all. I'm glad
T sort of fleshed it out. But you heard Mr. Jordan testify as
to what the arrangement is. Here's their plan. They're going
to have all this money, not only Mr. Joxrdan's share but the
share that these two ladies have had for seven years. They're
going to have all that money come back into the probate court.
Then they're going to ask the probate court to take a third
off the top of it for attorney's fees, and then they're going
to distribute it back a third, a third and a third. He
doesn't deny they're entitled to their own thirds, even after
this lawsuit. But he's pringing it back in the probate court
first.

and look at the effect of that, Judge. I like
Mr. Anderson. We get along well. I think he's done a good
job here. But he ends up getting more than any of the
beneficiaries under those plans. And here's what's most
interesting: Under their calculation, Mr. Jordan actually

fares worse under their theory than he does in ours. And I'11

explain why in a second.
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sut that's what's going on here, Judge. And so I think

one thing which Your Honoxr can do -- and which we'll be asking

to Court to do -- the estate doesn't have a right to their

shares, which they have had for years.

Let's look at this hypothetical. And I know I'm longer
than five minutes, but let me just wrap this poin£ up. Let's
assume that the estate had overpaid them; that the estate had
paid them $7,000 by accident and they were only entitled to
5,000. The estate would not bring a claim and say, Give me
the whole 7,000 back. The eétate would claim, give me the

overpayment back. They would be entitled to have all the

money they were entitled to.

The estate doesn't have a right to monies these
peneficiaries are entitled to. And to have them pay back what

they have held for seven years, only to get it back minus

attorney's fees, is ludicrous for two reasons. First of all,

they want pre-judgment interest to be paid on that. Under our

law, pre-judgment interest is paid for loss of use of money

you never had. They have had it for seven years. Thevy'zre

supposed to pay pre—judgment interest on monies they have had

for seven years?
And then, on top of that, they're supposed to pay the

estate's lawyer for recovering that money for them, when it's

just going in and coming right back out again? That doesn't

make any sense, Judge. It certainly makes sense with xespect
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to Mr. Jordan's share, because he doesn't have it right now

and he's never had it.

and so what we have done is we have said what the estate

is really entitled to here is one-third of the principal
amount, the amount they don't have that they should, not the

amounts that these ladies have had for years. They're

entitled to pre-judgment interest on that, because Mr. Jordan

and the estate haven't had use for that money. So that goes
to them too. And there's the attorney's fees they would be
entitled to. |

T still submit they should have pled and they didn't

plead it, they're out of court, but there was evidence

presented on it, SO that's for the Court to decide whethex

these ladies should pay in Mr. Jordan's attorney's fees as

well so that he doesn't have to suffer that burden himself as

some form of actual damages oI other damages.

But that's what's fair. What that does 1s that gets

Mr. Jordan what he's entitled to, which is more than he would

get under their own theory and which imposes punitive
damage —- pre-judgment interest at attorney's fees on money
they don't need or are entitled to. It gives Mr. Anderson a

fair deal, a falr payment for his services rendered in this

case, and it leaves the money with these ladies that everybody

agrees belongs to them, which is thelr one~third share each.

S0 I just wanted to preview that with you, Judge. We do
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pelieve the Court has the authority to structure things this
way so that the estate doesn't end up getting a windfall, and
more importantly, go that these ladies don't suffer penalties,
which are not appropriate, pre-judgment interest and lawyers

fees on amounts that were never recovered.

I went a little bit long, put I hope that's okay. Thank

you.
THE COURT: Thank you.

1'11 tell you, for purposes of drafting your orders, It1l
begin to rule now. I may leave some issues outstanding, but
pased on the testimony and the ovidence, I do find that, as to
the 623,980, my verdict on that portion of the claim is in
favor of the defendants. I do find that that claim is barred
by estoppel, by the statute of limitations, and the fact that

it was a joint account. 1 mean, there's just evidence in the

record and the statute is clear. In fact, so the strongest
reason would be that it's a joint account.

Next would be the statute of limitations and finally,
estoppel. Because —-— O really statute of limitations and
estoppel go hand in hand becausé the existence of the money
was known at the time the inventory and appralisement was
filed. Mr. Jordan testified +hat he didn't know that he had a
cause of action or there would be a dispute over the money
until it wasn't subsequently paid to him, you know, some years

1ater. The reason it ties into the estoppel is because, had
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he not represented to the Court that it was, in fact, paid,
then this issue would have come to light, you know, before the
estate was closed or at the time of closing the estate, as
late as October of 2013 but maybe before then.

Either he would have been truthful with the Court and
said, "No, I didn't get this" and some additional action would
have been taken or he would have, in fact, gotten it., The
disbursement would have been made. Either way, the existence
of it was known and it was known when the estate was closed in
October of 2013 that he did not, in fact, get any distribution
of it. ILike I said, this is sort of secondary because it was
a joint account, and by operation of law, it would have passed
to Ms. Kirk upon the mother's death.

As to the partial summary judgment granted by Judge
Manning, I don't intend to disturb that. That will become

final judgment.

The claim for punitive damages as to the Bankers Life

money, the $2,480, is denied.

The part that I'm leaving outstanding is punitive damages
as to the Bank of BAmerica account money, $23,858.40. I need
to review my notes, the testimony, the exhibits, and make a
determination about that. But as to the balance awarded by
Judge Manning already, I affirm that, for lack of a better

word, and that will become final judgment in this case. It's

only the issue of punitive damages as to that sum of money,
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1{l which remains undecided at this point. And I tell you that
2 for purposes of -- because I'm going to ask for propesed

3|| oxders, and, you know, I don't want you to waste time,

4|| particularly Mr, Anderson, you know, spend a bunch of time
5{| drafting a proposed order as to matters I have already

6l decided. You know, of course that may be appropriate for a
7| motion for reconsideration, I don't know if you choose to do
gl that, but I just didn't want you to, you know, be spinning
9{ your wheels for nothing.

10 Yes, sir?

11 MR. COX: Your Honor, unless you tell me not to, I am
12l going to include some proposed language in there that deals

13}l with the attorney's fees issue because you see it's a huge and

14{| significant issue. This case perhaps could have been settled
151l if that had resolved. So I would like -~ I'll just offer it.
16|l strike it, delete it, whatever, but I am going to put that in

l7l| there, if you don't mind, me sort of summarizing the

18| attorney's fees issue as I have described it here.

19 THE COURT: And that's fine. And I may delete it in its
201 entirety, and I'1l ask you to submit your propesed orders in

21| wWord format so that I can edit freely.

22 MR. COX: Sure.
23 THE COURT: Yes, sir?
24 MR. ANDERSON: I understand that you have already made

551 the decision that the attorney's fees issue is not before you.
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THE COURT: That -- I believe that -- yeah, that was my
decision. I have heard subsequent argument about it. I'm
unlikely to change that decision. And as I said, I may delete

that entire portion of his proposed order. It may not be

necessary at all.

MR. COX: At a minimum, we would like it in the order and
it's for you to decide and see what I propose, They have the
intention, sitting here today, that the money they're
collecting in this proceeding will include attorney's fees
that they intend to disburse, and, therefore, it's part of the
relief in all this cléim. We think that's important to note
for the Court. You'll see it. If you don't like it, cut it.

THE COURT: Right. Okay.

MR. COX: Thank you, Judge.

THE COURT: And I understand, Mr. Anderscn, that it's not
in the complaint and it's not pled. We're on the same page.
I'll see what he puts together and see if it's impoxtant.

How much time do y'all need, proposed orders? 10 days?
20 days?

MR. COX: Ten days would be great.

THE COURT: Ten days. Okay. Thank you.

MR. ANDERSON: Judge, I'm going out of the country

Monday.
MR. COX: Oh, I'm sorry. I forgot about that. Whatever

then.
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RESPONSE: Defendant objects to this Interrogatory on the grounds that it seeks
information concerning legal conclusions, which are the pot a proper subject of Interrogatories.
Subject to, and notwithstanding this objection, Defendant avers that Lucy Fuller was not legally
entitled to any of the funds in the subject Wells Fargo accounts but was given a portion of such

funds by Defendant.

16. Identify the balance currently held in each of the said joint bank account(s).

RESPONSE: $0.00.

17. Identify any writing showing that Lil B. Jordan intended to benefit the Defendant, by
the survivorship feature of the said joint bank account(s), to the exclusion of her other children.

RESPONSE: Defendant is not aware of ahy such writing.

18. Identify any other gift, grant or Bequest by Lil B. Jordan of any portion of her assets,
after June 1, 2004, other than through her Last Will and Testament, to any of her children (to the

exclusion of her other children). /
RESPONSE: Defendant is not aware of any such gifts, grants or bequests.

19. Identify any and every act or demonstration by Lil B. J ordan tending to show that she
intended that her assets be applied for the benefit of her three children in a manner other than

equally.
RESPONSE: Unknown.

20. State when you concluded that Lil B. Jordan was no longer capable (competent) to
handle her financial affairs. ' L

RESPONSE: In or about December 2005.

AT p e Co
’Stephen M. Cox \

S.C. Bar No. 12263
Attorneys for Defendant Marian J. Kirk

This%m__lé@y of December, 2016

ROBINSON, BRADSHAW & HINSON, P.A.
140 E. Main St., Ste. 420

Rock Hill, South Carolina 29730

Telephone: ~ 803.325.2900

Facsimile: 803.325.2929

PLAINTIFF’
EXHIBIT

8

9335024v1 99000.00105
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LEONARL R, JOREAN, JR. ORD AN 21} VETERANS ROAD, SUITE D
COLUMBIA, SOLTH CAROLINA 29209

TELEPHONE: (803) 726-1950
LAW FIRM TOLL FREE: (866) 222- 1044

DIRECT LINE: (803) 255-1630
EMAIL LJORDANEL) OROANLAW.COM LEONARD |DADAN, ATTORNEY, LLC FACTSIMILE; (803) 726-1951

¢ 5 5
Ms. Marian J. Kirk NOY ¢ g 217 g’
c/o Stephen M. Cox, Esquire BY "
Robinson, Bradshaw & Hinson, P.A. A e
Post Office Drawer 12070
Rock Hill, South Carolina 29731

Ms. Lucy J. Fuller
259 Alexander Circle
Columbia, SC 29206

RE: Estate of Lil B. Jordan, deceased

2012 ES40 01470
Leonard R, Jordan, Jr., Personal Representative

Dear Marian and Lucy:

I have had the Estate reopened, and I have been reappointed as Personal Representative, See

the enclosed Certificate of Appointment as Personal Representative.
I demand that you remit to me the following debts owed to the Estate:

a. $23,980.82 (reported as an Estate asset on the Inventory and Appraisement
filed on January 11, 2013) plus interest at the pre-judgment rate (8.75% per
annum) from September 11, 2015. The interest totals $4,489.83 as of
October 31, 2017, with the per diem of $5.749 after said date.

b. $2,480.00 (deposited by Marian on December 17, 2012) plus pre-judgment
interest from December 17, 2012, The interest totals of $1,057.65 as of

October 31, 2017, with a per diem of $0.595 after said date.

C. $21,858.40 (segregated by Marian on August 20, 2010) plus pre<judgment
interest from August 20, 2010. The interest totals $13,776.03 as of October

31, 2017, with a per diem of $5.240 after said date.
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Ms. Marian J. Kirk
Ms. Lucy J. Fuller
October 31, 2017
Page 2

The aggregate of these debts is $67,647.97 as of October 31,2017, with a per diem of $11.584
after said date.

I’m sure I don’t have to further explain the foregoing debts other than to say that I consider
the debts to be your joint and several obligation, as it is my understanding that these debts were
disbursed in equal shares to you both as a part of a conspiracy to reduce the assets of the Estate
available for actual distribution to the heirs of Lil B, Jordan.

At this point, there are no other charges that T am seeking to collect from you. If I am caused
to institute suit in the Probate Court, please be aware that I will retain an attorney to represent me (as
Personal Representative) and that, in accordance with the Last Will and Testament of Lil Boulware
Jordan, his fees and costs will be debited against the gross recovery. In addition, this suit will seek an
award of punitive damages against you under various legal theories, :

T realize that you are entitled to a one-third share of the net assets of the Estate, but you are,
nevertheless, required to remit the entirety of these debts. Your respective one-third share will be
determined based upon the net monies available after payment of the attorney’s fees and costs and
other amounts chargeable against the recovery, and I would expect that your share would not include

any portion of punitive damages collected.
If you have any questions regarding the foregoing, please do not hesitate to contact me.

This letter only demands the debts of which I have actal knowledge. Should a lawsuit to
collect these debts be instituted, I will, of course, try to learn about other debts owed to the Estate.

As this demand letter is of no surprise to you, I will assume that you are unwilling to resolve
this matter, if you do not respond in a satisfactory manner by November 9; 2017; and I will proceed
to retain an attorney and to institute a lawsuit against you.

Thank you for your prompt attention to this matter.

Leonard R. Jordan, Jr.

LRJjr/km
Enclosures
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Wells Fargo Combined Statement of Accounts

Primary account number: 1070064471206 W July 11,2012 - August 8, 2012 m Page ¥ of 4

001260 1 AV 0,350 650728

AT e TN R TR B
LIL B JORDAN

MARIAN J KIRK

LEONARD R JORDAN IR POA

5 CHARLEY HORSE RD

COLUMBIA 5C 29223-3027

Qeuestions?

Available by phone 24 houys a day, 7 days aweek:
1-800-TO-WELLS (1-B00-869-3557)

TTY: 1-800-877-4833
En espafiof: 1-877-727-2932

EHE 1.500-288-2288 (6 am to 7 pm PT, M-F)

Cnline: wellsfargo,com

Write: Wells Fargo Bank, N.A. (367}
P.0O. Box 6995
Portland, OR 9722B-6395

You and Wells Fargo

Thank you for being a Wells Farge customer. We appreciate your business and
understand that you are entrusting us with your banking needs. Let us assist you
in finding the right accounts and services to help you reach your financial goals.
Please visit us online at wellsfargo.com, call us at the number at the top of your
statement, ar visit any Wells Fargo store - we'd love to hear from you!

Account aptions

A check mark in the box indicates you have these
canvenient services with your accatnt. Go fa
wellsfarga.com or call the number abave if you have
questians or if you would fike (o add new services.

Onling Banking [7] Direct Deposit ]
Onfine Bill Pay [[] ‘ewards Program O
Onfine Statements D Auto TeansferPayment [
Mobile Banking D Overdrall Protection

My Spending Report D Debit Card
Overdraft Service 0

Summary of accounts
Checking and Savings
Ending balance Ending balonce
Account Page Account number laststatement this staremertt
Crown Ciasslc Banking® 2 10 21,481.21 21,481.38
Welis Fargo® Preferred Rate Savings 3 . 245902 2,499.12
Total deposit accounts $23,980.23 ]

20/2
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Primary account number: 1670064471206 w July 11,2012 - August 8, 2012 m Page 2 of 4

Crown Classic Banking®

Activity summary Account number. 1070064471206

Begianlog balance on 7711 $21,481.21 LIL B JORDAN
Deposits/Additions 017 LME*;‘::i’; ; ';‘;‘SRDAN RPOA
Withdrawals/Subtractions ~ 0.00

South Carofing naccount terms and coneitions opply
Ending balance on 8/8 %$21,481.38 .

For Cirect Deposlt and Automatic Fayments use

Routing Number (RTN}: 053207766

Overdraft Protection
Your accaunt is Hinked fo the following for Qverdraft Protection:

B Savings - 0010240121783

Interast summary

Interest paid this statement 5037
Average collectad balance $21481.21
Anpal percentage yield earned 0.01%
Interest earned this stalement period $0.07
lriterast pald this year $1.41
Transaction history
Check Deposits/ Withdrawals/ Ending daily
Dae Number Description Additlons Subtractions balance
B/8 R triterest Payment 0.7 27,481.38
Ending balanceon&/@ - 2148134
$0.17 $0.00

Totals

[he Ending Dafly Balance does not reflect apy pending withdrawals or holds on depasited funds that may have been outstanding on your account when your

transactions pusied, Ifyou had insufficient available funds when a transaction posted, fees may have been pisessed,

IMPORTANT ACCOUNT INFORMATION

T

Effactive Novembar 7, 2012, debit or ATM card cash withdrawals made in person at non-Wells Fargo locations arin persen using the
cash advance feature at Wells Fargo banking locations wilt be subject to your daily ATM withdrawal limit.

In adelition, in the Terms & Conditions for Wells Fargo Consumer Debit Cards, the section titied "Authorization Holds for Card
transactions" and Consumer Account Agreement section titled "Authorization holds for card transactions” are changing to clarify that

the Bank is permitted to place authorization holds for up to 30 days on certain debit card transactions.

Remember, an “autharization held" is a "pending” transaction that will reduce the current available balance that you can withdraw or
use to pay transactions from your account. If you de not have sufficient available funds in your account, transactions may be paid with
an overdraft protection advance, paid into averdraft or returned unpaid as applicable.
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Primary account number: 1070064471 206 m July 11,2012 - August 8, 2012 m Page 3 of 4

The Bank is permitted to place an authorization hotd on your atcount for purchases for up to three {3) business days on most
transactions {or for up to thirty (30) businass days for certain types of debit or ATM card transactlons, including but not limited to, car
rental transactions, cash transactions, and international transactions), from the time of Lhe authotization or until the transaction is paid
fram your primary-linked checking account, Please note that if the transaction is not subrmitted for payment by the merchant within
the three {3) business days {or thirty (30} business days, as applicable), the Bank will release the authosization hold, which will increase
the avaflabie balance in your primary-linked checking account until the transaction is submiited for payment by the merchant and

finally posted to your primary-finked checking account.

The merchant rmay submit the tansaction for payrent after the Bank has released the authorization hold. If this happens, the Bank
rrust honor the prior authorization and will pay the transaction fram your primaryJinked checking accounk.

Wells Fargo® Preferred Rate Savings

Accounl number: 1010240121783

Activity summary
geginning balance on 2/11 £2,499.02 MARIAN J KIRK
Depasits/Additions 610 LIL B JORGAN
Withdrawals/Subtractions . 0,00 South Carolina account terms and conditians apply
Ending balance an 8/8 $2,499.12 For Direct Deposit and Automatic Payments Use
fouting Number {RTN): 053207766
inferest summary
Interest pald this statement $0.10
Average coliected balance £7,499,02
Apnual percentage yieid earned 0.05%
Interest earned this statement period 40,10
Interest paid thiz year 518.70

Transaction history

Depusits/ Withdrawals/ Ending daily
Dote Description Addilions Sublractions halance
B ImterestPayment e e 218 . 249312
Ending halance on 8/8 2499.12
Totals 50,10 $0.00

The Ending Daily Balance daes nat reflect any pending withdrawals or holds an deposited funds thal may have been outstanding an your gcceunt when your

transactions pasted. Ifyou had Insufficient aveilable funds when a transaction pested, fees may have been assessed.
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Primary account number: 1070064471206 g July 11,2012 - August 8, 2012 m Page 4 of 4

WELLS
| FARGO

Warksheet to balance your account

Foilow the steps below to reconclie your staternent balance with your
account register balanca. Be sure that your register shows any interest
patd Into your account and any service charges, automatic payments 6r
ATM transactions withdrawn from your account during this statement

period,
[A] Enter the ending balance an this statement. s b

@ List autstanding deposits and other
credits to your acrount that do not appear on
this statement. Enter the total in the column
to the right.

Descriplion Amount
b
i

;

1

IE List autstanding checks, withdrawals, and
other debits to your account that do not appear
on this statament. Enter the tatal in the column

ta tha right.
Number/Descriptian Amonnt
|
- L
|
[
l
1
!
|
[
L . |
i
|
I
i
= 4
I
3
I
I
Total i § ! .- -3 i

[EJ Subtract {D] from| €] o caltuiate the
adjusted ending balanca, 1his amount shouid ba
(e same 2s ihe curserst balonce shown i your

reqrstes

o Total | § H ’- + 4 E
Add[A] and [B] Lo calculate the stibtatal, =5 [

General statemant policies for Wells Fargo Bank

@ To dispute or repart insccuracies in information we have furnished o a
Cahsumer Reporting Agency about your accounts. You have the right (o
dlsputa the accuracy of information that Wells Fargo 8ank, N.A.has
furaished to a consumer reporting agency by wiiting te us at Wells Fargo
Servicing, P.00. Box 14415, Des Molnes, 1A 50306-3415. Please describe the
specific information that is Iraccurate of in dispute and the basls for the
dispule along with supporting documentation. If you believe the
information furnished is the result of identity theft, please provide us with
an identity theftreport.

m Iu case of errors or questions about your electronic transfers,
tetephene us at the numbet printed on the front of this statement or write
us at Wells Fargo Banik, P.O. Box 6995; Porlland, DR 97228-G995 as so0n as
you can, if yourthink your staterment or receipt is wrong of if you need more
inforrnation abouta transfer on the statement or receipt, We must hear
from you na later than 60 days after we sent you the FIRST statement on
which the error of probiem appeared.

1. Tell us your name and account number (if any},

2, Dascritye the error or the transler you are unsme about, and explain as
clearly as you can why you befleva it is an esror of why you need more
information.

3. Teil us the dollar amount of the suspecied srror.

We will investigate your complaint and will correct any error promptiy. I

we take miore than 10 business days to do this, we will zredit your account

far the amouat you think is in error, so that you will have the use of the
money during the hme it takes us Lo complete our investigation,

M In case of eryors or questions ahout yaur Direct Depasit Advance”
service

if-you think your hill is wiong, or Il you need mare information about a

Lransaclior: on your bilk, write us at Wells Fargo Bank, P. O, Box 6995,

Partland, OR 97228-6995 as soon as possible. We must hear from you no

Iater than 60 days after we sent you the first bill on which the error or
problem appeared. You can telephone us, but doing so will not presesve

your rights.

In your [etter, give us the following inforroation;
1. Your name and account nurber

2. The dollor amount of the suspecled esror

3. Describe the errar and explain, if you can, why you balieve there is an
error. If you need more infotrnation, describe the item you are unsure

about.
You do not have 1o pay any amount in question while we are investigating,
but you are still obligated to pay the parts of youwr bifl thiat aie notin
question, Whila we jnvestigate your question, we cannol report you as
delinguent of take any action to coliect the amount your question.
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244



STATE OF SOUTH CAROLINA

) 2
. ) INTHE PROBATE COURT Z o
COUNTY OF: RICHLAND ) " o
}  INVENTORY AND APPRAISEMENT 0% Y
IN THE MATTER OF: LIL B, JORDAN ) s !
) CASE NUMBER; 2012-E540-01470

ORIGINAL

[} SUPPLEMENTAL #

Personal Representative {s); _Leonard R, Jordan, Jr.

tast Four Digits of Decedent’s Soclal Was there a w7 g YES [ ] NO
Security Number; _ XXK-XX-7454 - -
Decedent's Date of Death: _ 6/5(12 Domicile al death: Richland SC
{counly) T {stale)
‘The undersigned, being swarn, stales! Thal the following schedules tonlain a complete and aceurate invent o appraisement of all real and personal property of his

estate so-far as the undersigned [s informed; that he/she has estimaied andior appralsed all isted property, ir matkel value, according (o the best of nisther
knowledge and ablity. . : .

SWORN to me this fQL‘n“ day of Signature:
% 13 Name:  Lecnard R. Jordén, Jr.

" Jafuary-.. .
O ( R Address: _P.O. Box 394 [

Columbia, SC 29202-0394
E-Mail: ) ——

Notagy

lina
My Commission Expires: ﬁ'gtfc'“ﬂ_o[s,g Telephone {(O): _803-255-0650
. ’ (Hy: _803-730-6259
Adtorney: _Leonard R, Jordan, J1, Signature
Address:  P.O. Box 384 Name:
Columbta, 5C 25202-0384 Address:
E-Mall: '
Telephone: _803-255-0650 ) E-Mail:
Telephone (O):
{H

Eor eslates of decedents, the gross fair market valualion of all assets, regardless of silus, should be given s of the date of death. Listall out-of-siate assets on
appropriale schedules. A Supplemental Inventary should be utllzed for corcecting, adjusting or adding 1o 3n original Invantory. A qualified and distnterested appraiser may be
ernployad to ascartalin the value of any asset, the.value of which may be subject to reasonable doudt. If an appraiser.is ernployed, hlsiher name and address should be
indlcated with the i#tem or llems hefshe appraised. : )

within nlnety (90} days foliowlng appointment, a copy of the inventory and appraisement shall e sent to each (ntarested parson who requests it, and the original
inventary filed with the Probate Court.

REGCAPITULATION
Non-Probate Probate

Schedule A - Real Estate 3 $

Schedile B - Stocks and Bonds  .....onon

Schedule G - Nates Due Decedent and Cash

Schedule D - Insurance on Person's Life:  Par1- Payable to Estate  ..oooviviniiiinnn

Part 2 - Payable ta Beneficlary ..

Schedule E - Jomtly Owned Property ... e

Schedole F - Other MISCEIANSOUS  .vvwiiiros s e ittt s et e st

Othet Assets Payahle to Estate '

Schedule G - Transfers during Decedent's Iife

Sohedule H - Powers of Appointment e

Schedule 1 - Annuities and Retiremerit Accounts

TOTAL GROSS VALUE
ENCUMBRANCES

TOTAL NET WORTH

50,460.84
23,8808.82

5 64,441.66

% 84,441.66

FORM #350PC (06/2010) Page 10/ 6

§2-3-704, 62-3-706, §2-3-707, 62-3-708, 62-3-1203
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NOTE: WHEN COMPLETING THE FOLLOWING SCHEDULES, PLEASE REMEMBER TOLIST ALL ASSEI'S
REGARDLESS OF SITUS. ALL OUT-OF-STATE ASSETS MUST BE DISCLOSED,

SCHEDULE A - Real Estate {All interest In real property except those held with right of survivorship) (If nore, so state.) (For jointly owned
property with right of survivorship, see schedule E) :

tem No. Description Tax Assessor's Falr Appraised Value Appraised Value.of
: (include county and state) Mearket Value for yzar of Decadent's Infarest
: Dacedent's Death )

TOTAL SCHEDULE A ' $_

(alsp enter under recapitulaiion, page 1}

SCHEDULE B - Stocks and Bonds (it nona, so state) (For jointly owned property with right of survivorshlp, ses schedule E)

llem No. Description Face Value Appraised Value
: Morgan Stanienymath Barney ) ~ B0,460.84
TOTAL SCHEDULE B : 3 50,460.84

{also enter undsr recapitulation, page 1 )

SCHEDULE C - Notes due {o Decedent, and Money on hand and in banks (if none, so state.} {For jointly owned property with

right of survivorship, see schedule E)
tem No, Description ' ' Valug

Wells Fargo : V. 23,980.82
TOTAL SCHEDULEC . . $ 23,980.82

(a/se enter under recapittfation, pege 1)

{If mare space is required, insert tax schedules or additional shests of same size.)

FORM#350PC (082010} . . Page 2 of 6
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SCHEDLULE D - Insurance (if none, so state.)
Part 1 - Lifa Insurence Payable to the Estate

tem No, Description : . Value

TOTAL PART 1 ‘ $

(also enter under recapltufation, page 1)

Pat 2 - Life Insurance Payable to Beneficlarles

fiem Ne. " | Descriplion Beneficiary Value

TOTAL PART 2 : $

(also enter under recapitulation, page 1)

SCHEDULE E - Jointly owned Property (with right of survivorship) (if none, so stale,) _

NOTE: You must complete Schadule E if the Decedent owned any property, joinily with right of survivorship at the time of death, whetier or not the
decedent's interest Is Included in the gross estate.

Percentage includible: :

1 - Joint inferest he'd by decedent and spouse - the amount included s one-half {50%) of the valug in all cases.

2 - Other joint interest - Generally you must inclide tha full value of [he jointly owned properiy in the grass extate. However, the full value should nol be
included if you can show that a part of he property criginally belonged to the other tenant(s). The amount Inclided is the amount of the decedsnt's
contribution to the joint account(s).

ltern No.’ Descripiion Jolat Owner{s) Percentage ] Appraised Value of
Includible Decedent’s Interest

TOTAL SCHEDULE E $
(also enter under recapitulation, page 1)

(i more space ls reguired, insert tax schedules or additional sheets of same size.)

FORM #350PC (DB/2010) Page 2018
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SCHEDULE F - Miscellaneous Personal Property - (tanglbie personal property, employrnent bonus of award, interest in a partnership or
unincarporated business, aricles or collections having either artlstio or intrinsic value, ete.) {Ifnone, so state,) (For jeintly owned property with right
of survivorship, see schedule E.)

tem Mo, Descripfien : Value

TOTAL SCHEDULEF . ]

(also enter undsr recapltulation, page 1)

NOTE: FOR SCHEDULES G, H, AND | LIST VALUES ONLY |F PAYABLE TO ESTATE. .

SCHEDULE G - Transfers During Decedent's Life - Transfers intended to take effect at death. United States Government Bonds “Payable
on Death”, Trist orealed by Decedent in which Incorne for life was relainad, power te revoke of other incidents of ownership retainad, life insurance
transfers. Lifstime transiers of real properly In which decedent retains a iife estale of othar Incidents of ownership,

Did Decedent make a}ny transfers during iifetime as described above? O vyes . 1 NO

< if"yes" please give date and type of transfer and list total amuunt payable to estata:
fif mare space is required, ingert additional sheet of same size.)

TOTAL SCHEDULE G $

{aleo enfer amounts payabls to astate under recapitulation, page 1)

{f more space is required, insert tax schedules or addifional sheats of same size.)

FORM #350PC (06/2010) Page 4 ol 8
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SCHEDULE H - Powers of Appointment - Property, both real and personal, over which Decedent possessed a Power of Appointment whether

I
Testamentary or olhemwise, 8
Did Decedent possess a Power of Appolntment? ] ygs [} NO &
if "yes®, did Decedent exarclse the power of appolaiment In favor of estate? Oyes [INO f
If “yes", please describe and iist {otal amount payable to estate. $ :
{if more space is required, insert addltional sheets of same size.) ;L
3

;

: £:

X

3

TOTALSCHEDULEH $

(also enter amounts payable to estate under recapitulation, page 1)

e A ——r g B RER

SCHEDULE | - Annuitles and ratirement (IRA's, 401{k}, Ftc.) ) )

DId Decedent own any actounts as described above? [ ygs [} NO
if “yes”, is the estate designated as the beneficlary of these sccounts? [ yes  {7] NO

If "yes", please describe and list (otal amount payabie to estate.  §
{if maore space Is required, insert additional sheets of same slza.)

TOTAL SCHEDULE | : 3

{aiso enfer amounts payable fo eslate under recapititation, page 1} . . H

FORM #350PC (06/2010) Paga 5 of6
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(If more space is required, Insert tax schedules or additional sheetls of same size.}

ENCUMBRANCES - (e.g., mortgages, llens, Judgments, eic., but not general debts of the estate) - List specific assets encumbered,

lem No. Schadule & ltem Numbér Encumbgred Thersby Description & Amount

TOTAL ENCUMBRANCES $

(also enter under recapittlation, page 1)

MANIFESTLY NON-TAXABLE

(To be executed by the Probate Gourt Judge in those cases where Tt appears that the estata Is NOT REPORTABLE te the South Garolina Tax
Commisslon under the provislons of the Estate-Tax Laws of the State of South Caroling, le,, the total gross value is indicated to be less than presoribed

linwits.)

{ appears from the foregoing record of the above captioned estats on filz in the Probate Court of this county, such estate is nol reportable to the
South Carolina Department of Revenue. .

[

Executed this day of , 20

, Probate Judge

(f more space Is required, insert tax schedules or additional sheels of sama size.)

FORM #350PC (96/2010} Page 666
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND CASE NO: 2018-CP-40-726

Ieonard R. Jordan, Jr., as Personal

Representative of the Estate of Lil B. Jordan,
ORDER AND

Petitioner, FINAL JUDGMENT

AL

Marian J. Kirk and Lucy J. Fuller,

Respondents.

This matter came before the Court for a non-jury hearing on August 20 and 21, 2019.
The Petitioner was present for the hearing and was represented by his legal counsel, Steven R.
Anderson. The Respondents were present for the hearing and were represented by their legal
counsel, Stephen M. Cox.

After considering the testimony of Petitioner and Respondent Marian J. Kirk (the two
witnesses who testified at the hearing), the documentary evidence submitted by the parties, and
the arguments of counsel, the Court enters this Order and Final Judgment disposing of all claims

at issue in this lawsuit.

L PROCEDURAL HISTORY AND SUMMARY OF CLAIMS

Petitioner commenced this action in the Probate Court of Richland County, South
Carolina by filing and serving a Summons and Complaint. Respondents timely answered the
Complaint and removed the action to this Court. In his Complaint, Petitioner has asserted claims
on behalf of the Estate of Lil B. Jordan with respect to three separate sums: (1) the sum of
$23,980.82 in Wells Fargo Bank accounts (the “Wells Fargo Claim™); (2) the sum of $2,480ina
check from Bankers Life Company (the “Bankers Life Claim”) and (3) the sum of $21,857.80 in
a Bank of America account (the “Bank of America Claim™). Petitioner contends that all of these

1
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included such amounts on the Inventory and Appraisement, he never collected, distributed, or
received those funds.

71,  Based on Petitioner’s representations, the Richland County Probate Court issued
its Order closing Ms. Jordan’s estate on October 9, 2013.

22, In May 2014, Respondents divided between themselves the $21,857.80 that Ms.
Kirk had transferred to Bank of America from her mother’s joint account in 2010 (and that had
been sitting in the same Bank of America account since that date). Respondents did not tell their
brother about the existence of the funds in that account or gbout their distribution of those funds.

73.  Ms. Kirk testified at trial that she and her sister felt justified in splitting the
$21,857.80 representing the Bank of America Claim between themselves because (i) their
brother had lost so much money in the market, over their objection and without disclosing the
extent of such losses and (ii) she and her sister had performed so much uncompensated work for
their mother to move her into her living facilities and to ready and sell their mother’s home,
while Petitioner and his wife had compensated themselves for sitting with their mother for a time
at her living facility. Ms. Kirk acknowledged, however, that neither she nor her sister ever filed
a claim against their mother’s estate to be compensated for their efforts or to challenge their
brother’s conduct as attorney-in-fact.

54,  Petitioner filed this action against Respondents on November 22, 2017—over four
years after he had filed the January 2013 Inventory and Appraisement characterizing the Wells

Fargo bank accounts as estate assets and after the Probate Court had issued its October 2013

Order closing Ms. Jordan’s estate.
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3, Statute of Limitations

Petitioner’s claims are governed by the three-year statute of limitations found in S.C.
Code Ann. § 15-3-530. This statute was tolled for eight months upon Ms. Jordan’s death on June
5, 2012 pursuant to S.C. Code Ann. § 62-3-109. Petitioner knew that his sister held the Wells
Fargo accounts at least as early as January 11, 2013, when he filed an Inventory and
Appraisement characterizing those accounts as an estate asset. At the latest, then, Petitioner had
to file this action no later than September 11, 2016 (three years and eight months after he knew
that his sister was in possession of assets that he believed belonged to the Estate). He did not file
this action, however, until over a year later—in November 2017. The Wells Fargo Claim is thus
barred by the statute of limitations.

B. The Bankers Life Claim

Respondents have urged this Court to revisit Judge Manning’s partial summary judgment

ruling, which awarded Petitioner $2,480.00 in actual damages on his Banker’s Life Claim, as

well as associated prejudgment interest. Respondents correctly note that, because Judge

Manning declined to certify his ruling as a “final” judgment, the ruling is “subject to revision” at
any time prior to final judgment, pursuant to S.C.R. Civ. P. 54(b). Nevertheless, this Court
declines Respondents’ request to revise Judge Mannjﬁg’s ruling and instead chooses to
incorporate it into this final Order and Judgment. Petitioner is awarded, on behalf of his
mother’s Estate, the sum of $2,480 in actual damages on his Banker’s Life Claim, as well as
$1,459.55 in prejudgment interest (from December 19, 2012 to September 10, 2019).

This Court denies Petitioner’s request for punitive damages on the Banker’s Life Claim.
“In, order to recover punitive damages, [Petitioner] must present clear and convincing evidence

that the [Respondents’] conduct was willful, wanton or in reckless disregard of the [Petitioner’s]

10
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rights.” Cody P. v. Bank of America, N.A., 395 S.C. 611, 624 (Ct. App. 2011). The particular
factors relevant to a punitive damages award are: “(1) [Respondents’] degree of culpability; (2)
duration of the conduct; (3) Respondents’ awareness or concealment; (4) the existence of similar
past conduct; (5) likelihood the award will deter the [Respondents] or others from like conduct;
(6) whether the award is reasonably related to the harm likely to result from such conduct; (7)
[Respondents’] ability to pay; and finally . . . ‘other factors’ deemed appropriate.” Gamble v.
Stevenson, 305 S.C. 104, 112 (1991) (internal citations and quotations omitted).

1 find that Respondents’ conduct with respect to the $2,480 that is the subject of the
Banker's Life Claim does not justify an award of punitive damages. Those funds were initially
held in the form of a check issued by the Banker’s Life Company for long-term care insurance
proceeds for Mrs. Jordan. Ms. Kirk deposited those funds in Wells Fargo Account No, 1783 in
December 2012, just as she had regularly done with respect to other such checks. There is no
evidence that she attempted to conceal this deposit from her brother or to prevent her brother
from claiming the funds as an asset of the Estate. To the contrary, as Petitioner conceded at trial,
he could easily have determined the amounts in the Wells Fargo accounts by consulting Wells
Fargo directly or by reviewing the account statements. He did not do that, however, nor did he
attempt to exercise any control over the $2,480 Banker’s Life deposit prior to applying to the
Probate Court for the closure of the Estate. Any delay in the Estate’s ability to take possession
of the $2,480, then, has been due to Petitioner’s own conduct, not to the conduct of Ms. Kirk.
Punitive damages are not justified under these circumstances.

C. The Bank of America Claim

I also adopt and incorporate Judge Manning’s ruling with respect to the $21,857.80 that is

the subject of Petitioner’s Bank of America Claim. Petitioner is entitled to recover, on behalf of

11
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his mother’s Estate, the sum of $21,857.80 in actual damages on that Claim, together with
prejudgment interest in the amount of $11,978.39 (from June 6, 2012 to September 10, 2019).

I decline to award Petitioner punitive damages on his Bank of America Claim. To be
sure, Respondents did not tell the Petitioner of the existence of the Bank of America account in
which the sum that is the subject of that Claim was held. Nor did they tell their brother that they
were dividing those funds between themselves in May 2014. Judge Manning rightly concluded
that that division constituted a conversion, and Petitioner will receive his one-third share of those
funds when they are returned to the Estate (with prejudgment interest).!

There is no evidence that Respondents were attempting to act in “conscious disregard” of
Petitioner’s rights when the Bank of America account was created in 2010. Respondent Kirk
testified that she created that account solely to obtain a beiter interest rate for her mother’s assets
(an outcome urged by Petitioner himself)—testimony butiressed by the fact that the funds sat in
the Bank of America account for four years before being divided between Respondents. Indeed,
as far as her purely personal interests were concerned, Respondent Kirk would have been better
off leaving the money in her mother’s joint account rather than moving it to a Bank of America
account in her own name, because funds in a joint account would have passed to her alone at her
mother’s death.

Respondents® principal wrongdoing with respect to the Bank of America funds took place
in May 2014, when Respondents divided the Bank of America funds between themselves
without telling their brother. At that time, Respondents were convinced that they were entitled to

claim their brother’s share of those funds as their own because of what they believed to be his

L As Petitioner acknowledged at the hearing of this matter, any amounts recovered
by the Estate by virtue of this Order and Judgment (net of reasonable expenses) must be equally
divided among Petitioner and Respondents, as the sole heirs of the Estate.

12
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mismanagement of their mother’s investment in a Merrill Lynch account, his persistent refusal to
account for the substantial loss of that investment, and the disproportionate, uncompensated
efforts that they undertook for their mother in moving her to assisted living facilities and in
readying her house for sale.

As Judge Mapm'ng concluded, Respondents were wrong in attempting to exercise “self-
help” with respect to the Bank of America funds. If they believed that their brother should have
been held to account for loss of the Merrill Lynch funds, or that they should have received
compensation for their efforts on their mother’s behalf, they should have made a claim against
their mother’s Estate. Nevertheless, though their failure to do sé may make them liable for
conversion, I do not believe that they should be penalized by the imposition of punitive damages.
This is especially so when one considers Petitioner’s own poor conduct in handling his mother’s
Estate, in making false representations to the Probate Court, and in failing to be transparent to his
sisters about the losses in the Merrill Lynch account (as his status as an attorney-in-fact
required). I further note that Respondents’ conduct with respect to the Bank of America account
was an isolated incident, and that, otherwise, Respondents’ handling of their mother’s funds and
affairs prior to her death was above rgproach. Moreover, it does not appear that imposing
punitive damages here would have any salutary deterrent effect, since, with this Order, the affairs
of the Estate will be completely resolved and there are no other estate assefs over which
Respondents exercise custody or control. Finally, I note that Petitioner offered no evidence at
the hearing concerning Respondents” ability to pay an award of punitive damages—an important
factor when considering such an award. For all of these reasons, I deny Petitioner’s request for

punitive damages with respect to the Bank of America Claim.
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NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that:

1. Petitioner, on behalf of his mother’s Estate, is awarded the sum of $2,480 in
actual damages and the sum of $1,459.55 in prejudgment interest on his Banker’s Life Claim.

2. Petitioner, on behalf of his mother’s Estate, is awarded the sum of $21,857.80 in
-actual damages and the sum of $11,978.39 in prejudgment interest on his Bank of America
Claim.

3. The sums awarded above amount to Thirty-Seven Thousand Seven Hundred
Seventy-Five and 74/100 ($37,775.74) Dollars. As Respondents observed at the hearing, it
would be burdensome, inefficient and inequitable for them to have to pay the Estate their.own
one-third shares of this award, together with prejudgment interest on those shares, since they will
be receiving those shares and interest right back again as heirs of the Estate. Therefore, I hold
that Respondents may fully discharge their obligations under this Order and Judgment by paying
one-third of this award (or $12,591.91) to the Estate, together with an instrument renouncing any
claims that they may have to that amount. In that event, Respondents will remain liable for any
reasonable expeﬁses incurred by the Estate in collecting this amount, as determined by the

Probate Court.

AND IT IS SO ORDERED this day of September, 2018 at Columbia, South

Carolina.

The Honorable Jocelyn Newman
Judge of the South Carolina Circuit Court
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