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THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

__________ 

APPEAL FROM ANDERSON COUNTY 

Court of Common Pleas 

R. Lawton McIntosh, Judge

__________ 

Case No. 2015-CP-04-00667 

Appellate Case No. 2020-000070 

__________ 

Ex Parte: Donald L. Smith, Appellant, 

In Re: Greg Battersby, Plaintiff 

v. 

J. Kirkman Moorehead, Krause, Moorhead &

Draisen, P. A., All State Insurance Company,

And Allstate Northbrook Indemnity Company, Defendants, 

J. Kirkman Moorehead, Krause, Moorhead &

Draisen, P. A., Respondents. 

__________ 

APPELLANT’S MOTION TO 

HOLD APPEAL IN ABEYANCE 

__________ 

Appellant came before this Honorable Court asserting the Trial Court erred in imposing 

monetary sanctions against him.  Appellant alleged none of the elements of Rule 11 SCRCP 

applied in the instant case.     

Appellant admits this case has become complicated due to the multiple cases brought to 

the Circuit Court by Mr. Battersby and the gap in time between the issuance of Form 4, dated 

April 21, 2016, and the Order, dated December 16, 2019, granting Respondents’ Motion to Enter 

Monetary Sanctions in the Judgment Rolls, which was issued on.  
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To beat the 30-day period from December 16, 2019, Appellant filed a Notice of Appeal 

on January 13, 2016 (which was received by this Honorable Court on January 16, 2021). (Exhibit 

1- Notice of Appeal).  In retrospect, Appellant believes he has filed his Notice of Appeal 

prematurely. Appellant submits the afore-cited Form 4, is not the “final order” that the law 

contemplates to be subject of an appeal. This has been clarified in the case of Cheap-O's Truck 

Stop, Inc. v. Cloyd where the Court declared: 

As a matter of practice and convenience, a Form 4 order is used on 

a plethora of occasions as a FINAL ORDER. IF the Form 4 order 

is NOT efficacious as a final order, the circuit court will 

specifically and with certitude signify: 

 

(1) a more formal order will be filed; OR 

(2) the final order will be prepared by Attorney; OR, 

(3) through the use of words and phrases what action will  

      follow. 

 

Cheap-O's Truck Stop, Inc. v. Cloyd, 567 SE 2d 514 - SC: Court of Appeals 2002. 

 The same conclusion was reached in the case of Metts v. Mims: 

The Form 4 order was not signed by the judge and it specifically 

indicated a formal order would follow. Therefore, this form order 

was not in any way final. See Culbertson v. Clemens, 322 S.C. 20, 

23, 471 S.E.2d 163, 164 (1996) (a decree leaving some further act 

to be done by the court is not final) 

 

As cited in Metts v. Mims, 384 S.C. 491 (S.C. 2009). 

 

 There mere fact Respondents filed a Motion to Enter Monetary Sanctions in the 

Judgment Rolls, shows there exists no “full and complete order or judgment”.   

 Under Rule 203(b)(1) of the South Carolina Rules of Civil Procedure (SCRCP): 

(1) Appeals From the Court of Common Pleas.  A notice of 

appeal shall be served on all respondents within thirty (30) days 

after receipt of written notice of entry of the order or 

judgment.  When a timely motion for judgment n.o.v. (Rule 50, 

SCRCP), motion to alter or amend the judgment (Rules 52 and 59, 

SCRCP), or a motion for a new trial (Rule 59, SCRCP) has been 
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made, the time for appeal for all parties shall be stayed and shall 

run from receipt of written notice of entry of the order granting or 

denying such motion.  When a form or other short order or 

judgment indicates that a more full and complete order or 

judgment is to follow, a party need not appeal until receipt of 

written notice of entry of the more complete order or judgment. 

 

 It is apparent this particular Form 4 does not fully dispose of the case since on its face, 

the judge noted “Mr. Krause to prepare Formal Order” and marked the box that signifies “This 

Order does not end the case”. (Exhibit 2- Form 4, dated April 21, 2016).  Clearly the Form 4 is 

not a final order and as such, could not have been the basis of a notice of appeal. 

 Proceeding from Respondents’ argument the Order, dated December 16, 2019 is merely 

an administrative order, Appellant posits the same is not a full and complete judgment where 

there is no Final Order or Judgment to support it. (Exhibit 3- Order Granting Respondents’ 

Motion to enter Monetary Sanctions in the Judgment Rolls, dated December 16, 2019).  At the 

time this Order was issued, the judge had not entered a Formal Order on the monetary sanctions. 

Thus, there being no Formal Order, the Notice of Appeal filed by herein Appellant is considered 

premature.  

Furthermore, while compiling the pleadings and documents related to this case, Appellant 

discovered circumstances that showed the Circuit Court lost its jurisdiction over this case, and as 

such any judgment rendered is considered void. 

Records show that on June 29, 2015, Client Greg Battersby (hereinafter referred as 

“Battersby”) moved to remove Appellant as his counsel of record in the Battersby v. Neal case. 

(Exhibit 4- Removal of Counsel and Motion for Definitive Statement from Defendant Neal and 

Dunaway). Consequently, Battersby assumed representation of himself to the Circuit Court, 

submitting pleadings and motion in his name and representing and communicating with 

Respondents on his own. 
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On June 30, 2015, Appellant filed a motion to withdraw all the claims and all pleadings 

in the Battersby v. Moorhead case. (Exhibit 5- Motion to Withdraw All Pleadings).  On July 1, 

2015, he followed this with a request to relieve him as counsel in the case having reached an 

impasse with his client. (Exhibit 6- Motion to be Relieved as Counsel). 

 On July 8, 2015, the Circuit Court granted Appellant’s motion to withdraw all pleadings 

and claims. (Exhibit 7- Form 4/Order Granting Motion to Withdraw All Pleadings).   It also 

relieved Appellant as counsel in its Order, dated October 2, 2015. (Exhibit 8-Form 4 Granting 

Motion to be Relieved as Counsel). 

Appellant believes for all intents and purposes, the Circuit Court lost jurisdiction over his 

person as well as the subject matter of this case as early as July 8, 2015. Thus, Appellant submits 

when Respondent Moorhead filed his Motion for Sanctions under Rule 11 SCRCP and the 

Frivolous Claims Sanctions Proceedings Act on July 24, 2015, the Circuit Court had no 

jurisdiction over the same when the case has been voluntarily dismissed.  It is well-settled that 

“… a voluntary dismissal or non-suit brings about the same situation or result as if no suit had 

been.” Allen v. Atlanta C.A.L. Ry. Co., S.C. 57 S.E.2d 249, 250.  And, if there is no suit, then it 

is as if no Complaint or pleading has ever been signed by Appellant.  

 Appellant had withdrawn the Complaint before Respondents had moved to sanction him. 

It may be argued at the time the motion and the order for sanctions were made, there was no 

more ‘offensive’ or ‘frivolous’ pleading in existence.  Furthermore, since the Circuit Court 

relieved Appellant as counsel in the case, it has lost personal jurisdiction over him.  

 Appellant submits the Circuit Court has no jurisdiction over the subject matter and the 

person of Appellant when it rendered the sanctions order on February 3, 2016, rendering the 
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same as a void judgment.  (Exhibit 9- Order Granting Moorhead & Krause’s Motion for 

Sanctions). 

The definition of void under the rule only encompasses judgments 

from courts which failed to provide proper due process, or 

judgments from courts which lacked subject matter jurisdiction or 

personal jurisdiction." (internal quotation marks omitted)); 

Universal Benefits, Inc. v. McKinney, 349 S.C. 179, 183, 561 

S.E.2d 659, 661 (Ct. App. 2002) as cited in Everbank v. Scurry, 

Appellate No. 2013-002181 (S.C. Ct. App. Aug. 12, 2015). 

 

A void judgment is a judgment, decree, or order entered by a court which lacks 

jurisdiction of the parties or of the subject matter, or which lacks the inherent power to make or 

enter the particular order involved, State ex rel. Turner v. Briggs, 971 P.2d 581 (Wash. App. Div. 

1999).  A void judgment is one that, from its inception, is a complete nullity and is without legal 

effect . . . ." Id. (quotation marks and citation omitted). 

A court, lacking subject matter jurisdiction, cannot enforce its own 

decrees. It would serve no useful purposes to determine issues 

submitted to the court since the jurisdiction as to subject matter can 

be raised at any time, and if the case were remanded to the family 

court, it would have no authority to carry out its previously ordered 

mandate. 

 

Hallums v. Bowens, 318 S.C. 1, 3, 428 S.E.2d 894, 895 (Ct. App. 1993) as cited in Katzburg v. 

Katzburg, Appellate No. 2013-000171 (S.C. Ct. App. July 30, 2014). 

No sanctions can be imposed absent of proof of jurisdiction." Standard v. Olsen, 74 S. Ct. 

768; Title 5 U.S.C., Sec. 556 and 558(b). 

To this end, Appellant seeks to hold this appeal in abeyance to allow him to move to 

vacate/set aside judgment of the Circuit Court under Rule 60(b)(4).  Appellant further moves this 

Court to allow him to defer filing of his Return to Respondent’s Motion to Dismiss. Under 

certain circumstances, it is possible that this appeal will become moot: that is if the Circuit Court 

grants Appellant’s motion and vacates the judgment.   
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Accordingly, since the proceedings in this case are replete with procedural defects, 

Appellant submits the Circuit Court should be given a chance to address its deficiencies. To 

conserve the resources of the Court and the parties, Appellant respectfully requests this 

Honorable Court suspend and/or hold this appeal in abeyance, pending the resolution of 

Appellant’s motion to vacate. 

      s/Donald L. Smith 

      Donald L. Smith (SC Bar No. 6699) 

      122 N. Main Street 

       Anderson SC 29621 

       Telephone: (864) 642-9284 

       Facsimile:  (864) 642-9285 

Anderson. SC      attorneydonaldsmith@gmail.com 

May 13, 2021      Pro Se      

 



1 

 

FORM 7 

PROOF OF SERVICE 

 

THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

__________ 

 

APPEAL FROM ANDERSON COUNTY 

Court of Common Pleas 

 

R. Lawton McIntosh, Judge 

__________ 

 

Case No. 2015-CP-04-00667 

Appellate Case No. 2020-000070 

__________ 

 

Ex Parte: Donald L. Smith,       Appellant, 

In Re: Greg Battersby,       Plaintiff 

 

v. 

 

J. Kirkman Moorehead, Krause, Moorhead & 

Draisen, P. A., All State Insurance Company, 

And Allstate Northbrook Indemnity Company,    Defendants, 

 

J. Kirkman Moorehead, Krause, Moorhead & 

Draisen, P. A.,         Respondents. 

   

__________ 

 

PROOF OF SERVICE 

__________ 

 

Pursuant to Supreme Court of South Carolina’s Amended Order 2020-05-29-02, I certify 

that I have served a copy of Appellant’s Motion to Hold Appeal in Abeyance and Certificate of 

Counsel, and Proof of Service of same, upon The Honorable Jenny Abbott Kitchings, Clerk of 

South Carolina Court of Appeals, through the AIS, and the Respondents, by and through their 

respective counsel of record, via electronic mail in the addresses as follows:  

 

Ms. Jenny Abbott-Kitchings   ctappfilings@sccourts.org 

 

 Attorney for Respondents 

 Mr. Steven M. Krause, Esquire   steve@krauselaw.org 

 Mr. Daniel I. Draisen, Esquire  daniel@injuredSC.com 

 

May 14 2021
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The above-mentioned documents have been served on May 13, 2021. 

 

    

    s/Donald L. Smith____________ 

        Donald L. Smith (Bar No. : 6699) 

        Attorney for Appellant 

        122 N. Main Street 

        Anderson, SC 29621 

        Telephone: (864) 642-9284 

        Facsimile: (864) 642-9285 

        attorneydonaldsmith@gmail.com 

Anderson, South Carolina      

May 13, 2021.   
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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

IN THE COURT OF COMMON PLEAS 

TENTH JUDICIAL CIRCUIT 

Gregg Battersby, 

Plaintiff, 

v. 

J. Kirkman Moorhead, Krause, Moorhead &

Draisen, P.A., Allstate Insurance Company,

and Allstate Northbrook Indemnity

Company,

Defendants. 

CIVIL ACTION NO.:  2015-CP-04-00667 

ORDER GRANTING DEFENDANTS 

MOTION TO ENTER MONETARY 

SANCTIONS IN THE JUDGMENT ROLLS 

THIS MATTER comes before me pursuant to a Motion to Enter Monetary Sanctions in 

the Judgment Roll against the attorney for the Plaintiff, Donald Loren Smith, Esquire.  

The Defendants J. Kirkman Moorhead and the Law Firm of Krause, Moorhead & 

Draisen, PA were present and represented by Steven M. Krause of the Law Firm of Krause, 

Moorhead & Draisen, PA.   

Donald Loren Smith, Esquire was present. 

At the call of the case, the Court inquired if the Motion was merely ministerial and what 

arguments, evidence or law would be pertinent.   

The Defendants, J. Kirkman Moorhead and Krause, Moorhead & Draisen, PA concurred 

with the Court’s rationale.  Further, the only reason the Motion was filed was that Mr. Smith was 

not a named defendant and therefore the previous Order of the Court filed on February 4, 2016 

awarding monetary sanctions against Mr. Smith is not listed or recorded in the Judgment Roll. 
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The Court listened to argument from Mr. Smith which centered upon the fact that the 

Form Order which was filed on April 22, 2016 denying his Motion for Reconsideration did not 

contain a formal order denying such reconsideration.  Accordingly, he maintains that this Motion 

is not proper. 

The Court does not concur with Mr. Smith’s logic but will utilize this Order to again 

deny his Motion for Reconsideration, even though the Court feels it to be redundant. 

In addition, the Court finds that the Motion for Monetary Sanctions previously granted by 

this Court should be entered as a judgment in the Judgment Roll of Anderson County against 

Donald Loren Smith, Esquire in the amount of $11,206.20.  

Further, the Clerk of Court is directed to do so. 

IT IS SO ORDERED. 

 

 

     ______________________________________________ 

     R. LAWTON MCINTOSH, JUDGE 

     TENTH JUDICIAL CIRCUIT 

Anderson, South Carolina 

 

____________________, 2019 
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