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STATEMENT.OF IS SUF ON APPEAL,
Whether the court erred byl refusing to COI‘ldLlCt a pretrial hearing. to ascertain the
. reliability of the testimqny of Keir J ohnson, Sédiek?\ Mc-CIIam, and_._Kachief Spain, who were
all jailhouse informants, and by failing to ]dé.te_rggng that the te.sjtimgny- of eaqh of these
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" 'STATEMENT OF THE CASE

A Horry Céunty’ Grand J ury indi’c'ateﬁd Appéllant at the July 26; 2012 term of
General Sessions for the offense of murder. R, 932.' His case was called to trial on October
13, 2014 before the Honorable Steven H. John, and a jury. R. 1, He was tried jointly with
.his‘ co-defendve‘mt, Thoinas Booker J dmes. R. 1. éésistaﬁt Solicitors Nancy R. Livesay and
Martin 8. Spratlin repreéented the state, and David J. Canty represénted Appellant. Bobby
G. Frederick represented James. R. 1.

On October 20, 2014, the juty found Appellant guilty, R. 921,122 -922,1. 14, He
was sentenced by Judge John to thirty-two years’ imprisonment, R.928,1 17929, 11,

This appeal follows.




STATEMENT. OF FACTS

During the earlly morning hours of Ndvember 8, 2011, two men forcibly entered the
mobile home sh_ared.by Keia Pertelle, her boyfriend Rodney (“Splurge”) McElveen, and her
cousin Carlton D_ont_réll Watt{s. McElveen wes a well—anWn cocaine dealer and it was
believed the intruders were searching for »d'rugs» and money. During rhe course of the
burglary and a‘cternpted arrhed robbery, Pertelle Was shot 'and killed. it was disputed during
tmal whether one of the armed mtruders shot Pertelle or whether the fatal shot was inflicted
by McEIveen who dlschar ged his .357 Magnum revolver five trmes durmg the encounter,

The intruders entered through the front door of the two bedroom mobile home
located off of Brown Swamp Road in Conway a'round th_ree_o_’cl_gc_k i_n the,_xnoming‘ Pertelle
| was laying on the couch in the hvmg room at the front of the house MeElveen was sleeping
~inthe bedroom he shared wrt 1 Pertelle and Watts was 1n hrs room at the opposme end of the
: home near - the tear of the resrdence Wat“cs testlﬁed he was laymg on hrs bed hstenrng to
- music and hkely doz_ed off when he was_suddenly' awa_lgened bya “brg boom” followed by
three or four gunshots. He irhm’ediatelr “jumped up” dff the.bed and “rolled under it” in an
" effort to hide ﬁom the mtruders While he was hrdmg under the bed he heard two or thrée
more gunshots, then Pertelle screan, “S_plurge Splurge, they’re breakmg in.” After Peﬂelle
screarned, Watts said he heard another two ‘gunshots go off and the intruders yelling,
“Where is it? Whete is it? We're not playing. Where is 1t?*! Eventually, it got “real quiet”
- except for the noise from the home alarm system. Watts testified that he waited several

minutes while all was quiet before he fled out the béck door of the home. He ran to & man

! Watts testified that he did not recognize the voices of the two intruders. R. 99, 1. 18-24;
R. 101, 1L 16-18. However, he knew both Appellant and James and had gone to school

. with one of them, though he never specrﬁed which one. R. 98, 11. 5-9.
5




and a woman wtlo were standing otitsid'e near the trailer. They told Watts they heard the
gunshots and had already called the pohce R.63,1.23-65,1.13.

:Law enforcement arrived shortly thereaftér.- Watts testified that one of the officers
who .re‘sponded asked him where the shoothi’g occurred and he pointed to the mobile home
he shared with- McElveen and Pertelle, Waits also told the ‘officer that two , people
(McElveen and Pertcllc) were still 1n81de With | guns drawn, officers demianded: whoever
was in the house to come out w1th thcn hands up R 66, 1. 1-13; R. 103, 11 12-33. Two or
'three minutes passcd whﬂe the offiders contmued to demand whocver was in the house to
o comte out with their hands up. 'Eve‘ntually, McElvcen came out of the ‘home through the

" backdoor with bis hands in the air -ana informed the police that Perfelle hiad beeit shot? R.

66,11, 14- 19 R 142, 18—144 Ls. e 5
o Pertelle lymg on top of the bed located in bedmom shc shared ‘with McElveen Shc was
| dcceaSed and had blood on her lcft chest rcglon R 144 1. 6 146 1 15, |

Dav1d Grlssett who hved in thc mobxle home park wherc the burglary occurred
- ltest1ﬁed that around two or three 0 clock in the mormng on Novcmber 8, 2011 he saw a
brovm van parked at the'erid of & road in his ncighborhood The Van 'cv'entually moved,
txavelled two streets over and then 1etumed and parked in the same spot at the end of the
 street. Grissett testlﬁed that he had hved in the ne1ghborhood for over a year and had never
| ‘se';c'ﬁth‘iéﬁvah'bcfor'é. He, found it StispiciouS{ Afterthe van parked a second time, he called

his ncighbor, Consw‘e]la,“bec':aﬁsé thcvztn'.i;\'/aé pztritéd in front of het home, and a fow other

20n cross exammatlon of Watts Appcl]ant’s counsel suggcsted it took McElveen several
mmutes to comc out of the home because he was destroymg drug ev1dcnce See R 103 1.

‘1~1u41

6



neighbors to inform them abo.ut the llar,esence of the van. Shortly after speaking with his
neighbors, he heard numerous. guiishots and "fx;bunch of commotion” coming from Pertelle
and McElveen’s h.ome. He then saw two people running towardsvtlhe van, which moved to
pick them up. The two people: jumpecl ieside the van and it fled the neighbo.rhood. Grissett
immediately ealled 911 and reported the incident, R.1 17,1. 17 -120, . 17. He was unable

to clearly eee the two people who jumped in the van because it was dark and the

neighbqu;ped did not have any street lights, R 125, ll,:7~23. L

. A patrol ofﬁe_e_r who was_respend@ng t{) the scene shortly after jche_ 91 l call was made

_spotted the van driving in the oppasite dlree‘uon The ofﬁcer tmned arouncl and a‘rtempted to

pursue the van, but the driver. of the van, sucoessful v evaded the oiﬁcer

"Ihe brown van, which was later 1dent1ﬁed as a (,hevrolet Astro was 1ocated several

,_.;hours later pazked in “1 1ffany O] iver s yard Ohver called law enforcement aﬁer dlSCOVGI ing

the van in her yazd around 6 45 am because she d1d not kuow who 1t belon ed: ,and did not

.want it parked in hcr yaxd She tesmfied that the van was not parked there when she went to

L b,?d 1he ,mgv_h_t before and t,ha,t,_ her peyfr1§>nd dl,d, n,qt_mengt_lon seegpg the van when he left for

 work around 5:00 am. 1t was parked on the side of her house near a wooded area. R. 176,1

25— _:180, 1.___3_, S

Officers eventually responded- to O{iﬁ/er_’e home. and towed the van to the police

 department where it was then processed, - Numerous latent fingerprints were lifted from the

 exterior and interior of the vehicle. R.202, 11 19-23; 209, 1, 14:17. While some of the

lifted prints could not be ideﬁltified, eevegal were found to metel1‘T'liomas Booker James,

3 Grlssett ptov1déd a descr1pt1on of the van when he ealled 911 stpatch prec;umably
. dariveyed the descmptxon to the patrol officers, . . . . e

7
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Keir Lamont Johnson, Letit_la Taeha Freshle‘y, and l\/larkel Hasheem Rush. R, 223,111 -
224,1, 15. 'Appellant’s ﬁngerprllnts wete not found anywhere on the van. R. 236,11 2-6.
The ‘van.belonged to Tiara Erown, who was Keir Johnson’s girlfriend at thevtime.4
R. 508, I.3-7. AtJohnson’s direction, Brown Called- the police and reported the van stolen
somotrme durmg the mormng followmg the burglary. As a result, Johnsor was s arrested for
“drrvmg w1thout perrmssron with 1ntentron to.deprive” based on Brown’s report R, 497, L
22-498,1. 12. Law enforcement 1ntervrewed Johnson at length that mornlng, but he denied

any mvolvement in the burglary and shootrng Instead he olarmed the brown. van had been

‘. “stolen from hnn the mght before R 558, 1. 21 - 559 1. 7 He posted bond on the vehicle .

ohalge the next day, November 9 2011 R 497 l 22— 498 1, 12 ‘Within a fow weeks,
Johnson was arrested agam and charged with Pertelle s murder He contmued to deny any
1hvolvement After srtlmg in _]all for ﬁve ot §ix months I ohnson changed lns story and gave
| ""a statement to the pohoe oh Aprrl 24 2012 1mphcatmg Appellant and J ames in the burglary
X ‘and murder R 561 l 12 562 l 6 The assrstant sohortor subsequently consented toa
| low bond bemg set for J ohnson on the rnurder charge and as reeult J ohnson was released
lfrom Ja1l shortly after grvmg thrs new statement R 613 1 13 614 1 7 |
While out on bond on the murder oharge Johnson was arrested agam in Apnl 2013
for ﬁrst degree burglary and first deglee assault and battery Both of these charges were
| drsmrssed by the assrstant SOllCltOI‘ before Appellant’s trial. Moreover Johnson also had

| pendmg charges from 2009 for armed robbery and possess1on of a weapon ‘during the

4 Many of the witnesses and relevant individuals in the case have nicknames and are
referred to by their nickname throughout the record. Fot exainple, Johnson is frequently
referied to as “Bootsie;” Appellant is referred to ds “Dubba,” aiid James is referred to as
“Cutty ” As mentroned above Rodney McElveen was frequently referred to as

“Splurge.” R
$ * . 8
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commission of a violent ‘erlme.s These two charg'e_s were disrnissed by the assistant solicitor
twenty days after Johnson gave his statement in.-April 2012, implioating Appellant and James
in the burglary and murde'lx R._ 598,1. 17 - 599?11. 24, R. 614, l 8-615,1.6.

lohns’on testified against Appellant and James at trial. He claimed Appellant called

him during the early morning hours of November 8, 2011 and asked Johnson to take him to

purchase drugs J ohnson satd he preked up both Appellant and J ames in the brown van, and

at Appellant’s direction, drove to McElveen’s mobrle home He parked, at the end of the dirt

road behmd McElveen s home and Appellant and J ames allegedly got out of the van and

~went into the house Johnson contmued to mamtam that he thought Appellant and James

were going to buy drugs. He testrﬁed he saw a man watohrng the vag so he elrcled the block

one tnne and came back to the same spot at the end of the road where he parked agarn He

15 _told J ohnson 0 go. J ohnson turned ,left out of the nerghborhood and saw a Horry County

. patrol cat pass by h1m The patrol car swerved around and started to follow J ohnson but he

wasa ableto getaway R 485 L. 5 486 l 12 R 491 L 7 496 L 9

Johnson elatmed that when they were ﬂeerng the seene, Appellant sard “l think I

Just killed the biteh. I think.L Just l"llled her » He later marntamed Appellant satd “I thmk I

' just krlled that motherfucker. Ithmkl Just lﬂ;tl_led}_that ,rnotherhlelger,” R 42;6, 1. 10-497,1,

- L ‘J_'o,h,,nsOn also claimed Appellant threw a gun out the win\dow.(’: He e\letimally patked the

E J ohnson was out on bond on his 2009 charges at thé time of the burglar y and attempted

drmed robbery in this case.

S When prompted by the sohertor with a leadmg questron that was subsequently objected
to by Appellant § counsel, Johnson said “both guns” wére thiown ottt the window, but he
did not clarify who threw the second gun. out the windqw. or who had possession of the
second gun, Presurnably, J ohnson was suggesung that James possessed the second

firearm.. However, thls testimony. was never properly explamed R. 497,11, 4-5.
9
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van in someone’s yard, but'he could not remember where. Johnson said he then parted ways
with Appellant and James, who walked into the wooded area near where he parked the van,
~ Johnson eventually got a r1fte to his grandmother 8 house from a Mike Pyatt R. 497, 11. 2-
. _,21- | :
lnyeetigator John (“Robble”) "Caulder with the Horry County Police Department
processed the scene after a seareh warrant was obtained for the mobile home,  He testified
there was damage to the front door of the home 1nclud1ng entty marks from a ﬁred bullet.
R 254, 11, 4-25. I—Io collected two bullet ftagments from the ﬁont door, mult1p1e bullet
| fragments ﬁom a kuchen cabmet and a ﬁred bullet from undemeath the couch in the living
| room. In the hallway leadmg to the bedroom where Pertelle S body was dlscovered Caulder
observed meuks in the ﬂoor where a fired bullet had struclc and went through the floor, but
" this bullet was never located. R. 256 1252571 23 ” -
| In the eloset of the bedroom where Pertelle s body was found Cau der dtscovered a
“Peny Elhs bag w1th handleé ? Ins1de the bag was a 44 cahber Ruger Redhawk revolver
w1th a tmgger loclc, a box of Remmgton 357 rounds two glass measurmg cups a spoon and
| fork and two clear plastlc bags contammg an off—whlte substance, presumably cocaine,
Also in the elooet was an SKS mﬂe and an SKS magazme wnh eight ltve rotinds. R 264 1,
10 — 265 L 1. Addmonally, about two weeks aﬂer the burglary, a thtrd ﬁreatm was
| dlscovered 1n51dc ‘the house and turned over to law enforcement Pertelle s tather was
breaking down the bed where Pertelle’s bo‘dy was' found and’ discovered a haidgun in
between some pull out drawers ont the bed arid the mattress. Caulder admltted that he had
notlool(e_d under the @énreés when he Vl_w‘as pt‘ocessing" the_s:eene‘ and't_huv‘s_fdivdnot discover

this .weap‘on.’ Thi_s ,ﬁreann was a357Magnum l'eyolyex'. R ‘2;_67', ll.' 1 7-22;_R. 297,1.20 -

10
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298, 1. 14. It was undisp'rlted at trial that McElveen had fired this weapon five times during

the burglary. )

Dr.-Edward fPr.octor, the {orensic patrrologist who conducted the autopsy, testified
Pettelle died from a single gunshot wound to the left chest. The bullet struck her aorta, lung,
and vertebral column and was recovered lodged in her back. R.159,1 11-162,1. 9. The
injuryv: cauaed mas'si_ve bleeding, which ulti_rna_tely_ lead to her death. R. 168, 1. 11-16. Dr.
Proctor testrﬁed P%{ﬂ?lle: we_uld have A'lo_s‘t censeious_uess sometirne_between a few seconds
. . ﬁer she Waévs_,hg‘fxanfl 'approxi}nately a r"nin-ute later a_ud :Weulfd have been completely
- decea_sed within several ,mi_r,rut_es. R 163, 11 12-24 I'Wh'e:u’que's_zf.cienedi.l?:}._/ibAppellant’s
counsel,_Prget_Or opiued that it is _u_nlik,eb_{_ Pertelle Iwo__u'ld haue_ peen 'able to run thirty to
thirty-five feet and jump over an obstacle after she was shot due to the nature of her injury.’
R. 172, li 6-12. | - | |

James Green of the South Carohna Law Enforeement DlVlSlOll, vuho was qualified

asan ex;pert 1n ﬁrearm 1dent1ﬂoatron and exammanon, :testlﬁed that he exammed the.
‘ ' evidence subrmtted by the Horry County Pohce Department m ’chrs case., Specrﬁcally, he
i ‘examrned the 357 ‘\/Iagnum revolver tha‘r was ﬁred by McElveen durmg the bur glary, the
five ﬁred cartrrdge cases that were removed irom the 357 Magnum revolver the ﬁred bullet
’ and _l):ull,ef_;‘ frag_rrrenrs eelleeted »from the mobrle lleme by Irryestrgater Laulder, and the

- projectile recovered from Pertelle’s body durirrg autops;y. R.353,1.15-355,1.2.

7 Presumably, the purpose of thrs question was to challenge the state’s theory of the case
that Pertelle Was shot by 6ne the of intrudets in the living room locdted at the front of the
mobile home, which was approximately thirty feet from the bedroom where her body was
loéated. Thé defensé argued that it wes more likely Pertelle was shot by M¢Elveen, who
fired his .357 Magnum revolver five times from the bedroom, as she was runmng down

- the hall to the bedfcom in an effort to escape from the 1ntruders
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Green testified that State’s Bxhibit Nos. 67, 68, 69, and 71 (which were the fired

bullet and bullet fragments collected from the mobile home) account for a total of five

separate fired bullets and t'hat, in his ekpert Opinion, all five of those fired bullets were fired

by the 357 Magnum revolvet used by McElveen durtng the- but'glary. James maintained
that the 357 Magnumvwas a “ﬁveushot revolver,l’ meaning it had five chan”d)ers inside the
cylmdel and could only fire five bullets before the shooter would be foxccd to reload. R.
355 1. 14 362 1 ’7 Based on tlus testtmony, the state suggested that all five bullets that
could have been ﬁred by the 357 Magnum revolver were accounted for and thus McElveen

| could not be respons1ble for shootmg Pertelle

Green further explamed that State’s Exh1b1t No 67 also contamed two additional

- ltred bullet fragments recovered from the home but these fragments were too damaged for

him to 1dent1ty or determme the caliber. Lastly, Gteen test1ﬁed about the prOJect1le that was
Hrecovered frorn Pertelle 8 body, wbtch Was matked as State $ Exhlblt No, 70. He
mamtamed that thts bullet “was most con31stent w1th bullets loaded in some 357 Magnum
jcahber cartudges,” tneanmg it was the correct cahber bullet for use il the 357 Magnum
revolver ﬁred by McElvcen Howeve1 he clalmed that the bullet recover ed from Pertelle’s
body could not have been ttred by the 357 Magnum revolver ﬁred by McElveen because
:I the lands and gtooves on the bullet did not match the test ﬁred bullets from the .357
Magnum 1evolve1 He concluded there was no poss1ble way for the 357 Magnum revolver
to have fired the bullet collected from Pertelle S body R.362,1.8-363,1 10.

Howard Patker, who has known both Appellant and James since chtldhood testified
.that he saw Kenf Johnson dnvmg the Jbrown Astro van on' tWO occas10ns the night that

Pertelle was killed. He tlrst saw the van’ at a gas. statlon in downtown Conway around 11:00

12
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pm. Johnson was stanc‘itngreutside the van and there v;/ere sev_eral people inside the van, but
Parker did net reco_gnize them. Parker later saw the van sometime between 1:00 am and
| 2:00 am patked outside Billy Freshley’s house. He claimed when he saw the van t'hel second
time there were three people inside. According to Parker, J ohnson was drrvmg and James
was the front seat passenger. However, whrle he could see the srlhouette of a third person
in'the‘ baek of the van, lParker was unable to ic_i_{ent_ify;_ thjs indivi_dual., R. 400, 1. 17 -405, 1. 8.
He dQSCﬁbed the individugl as apprgxi_rnatety five t‘ee_t,_tfoUr inches in height® R, 424, 11, 13-
When Parker saw the van the second tlme, he was srttmg outsrde Btlly Freshley S
house ina parked car with Teny Bease who Parker hung out wnh most of that night, On
- Cross- exammatton, Parker demed telhng 1aw enforcement that Bease set up the bu1 glary and
.;_attempted anned robbery W1th Lavena Jackson, who was Pertelle s _cousin. He turther
L vdenred telhng the pohce that Lavena J ackson called Bease that mght whrle they wete in the
| parked car and told hlm that McElveen (“Splurge”) would be a good target to rob and that
she had seen McElveen brtng cocame and money mto the mobrle home earher that night.”

. He also denred tellmg the pohce that Bease passed thrs mformatton on. to Brlly Freshley

$0n cross-exammat1on, Parkér testified that Appel'lantis s'i‘k}feet,' o inches tall. R. 438,
1. 18-21,

? Carlton Watts, who lived in the mobile home with Pertelle and McElveen, testrﬁed that
Lavena Jackson visited their hostie the night Pertelle was killed. R. 97, 11,5 14,
Moteover, Bease admitted that he spoke to Jackson that night and his télephone records
confirm this ¢ommuinication. R. 392,1.22-393,1. 16, The testnnony from Watts and
Beage cotroborates the statement Parker gave to law enforcement in December 2011
indicating that Jackson told Bease she had seen McElveen bring cocaine and honey into
the mobile home the night of the burglary and: that Jackson and Bease planned the
attempted anned tobbeéty together,
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'

‘Parker claimed that if he told the ‘poliee this ihforel'atio'n he was either -Iying or speculating
becadse helhad 1o way ofi(no,\ivin'g such infdfmetion. R. 41 8,1.24 -423,1,25.

Sedicka McClam, wtxo 4‘adrf1'itted he was eu‘ri'ehtly inearoeratedon federal drug
charges at Wil iarrisbu;gv Cofr‘eétiOnal'Ihetitution‘ and Ltias' NUmErous prior convictions
mvolvmg drugs, claimed he had irifofmation about this case.® R, 645, 1. 15— 646, L. 15, He
~testlhed that sometlme during the m1dd1e of Decernber 2011 he met a Woman at Third
Avenue Bar and GI‘IH and the two exohanged telephone numbe1s He contacted this woman
the riext day and she 1nv1ted him to her apartment at Huckabee Helghts in Conway.
McClam cla1med when he arrwed at the apartment the womarn told h1m “she had a- friend
:that was in the kltohen by the name of Dubba ] McClam test1ﬁed that he “smoked a
pouple of blunts blunts of reefer” in the 11v1ng ro0m w1tb the woman. and the man
.supposedly named Dubba He clalmed he had never seen Dubba before, but descnbed him

Casa blaek male six teet fwo mehes in heIght and about W6 hundred and twenty pounds

| ':'w1th taittoos on hlS amms.
R e }_.A_' v i g

Accordmg to McClam, wh11e the three were smokmg marljuana, Dubba reoewed a

lephone call and McClam was able to ovelheau Dubba $ conversat1on w1th the person on

the ‘other end. McClam claimed Dubba began talking gbout the burglary and attempted

arméd robbery af McElveen and Pertelle’s home. Specifically, Dubba allegedly said that

10, On cross exammat1on, McClam olarlﬁed that hlS prlor reoord conSISted of oonthlons
in 2004 for distribution of erack cocaine and failure to stop for a blue hght and in 2011
for possession with intent to. distribute a controlled substance (“pﬂls”) and possession of a
stolen weapon. These were his state convictions. He also had federal conv1ct1ons for
possession with intent to. distribute marijuana, cocaine, and orack cocaine, along ‘with
unlawful possession of a firearm. These federal oonv10t1ons were the reason for his
incarceration at the tlme of Appellant’s tr1al R. 65 4, 1. 16 655, L2

1L A’S'1totéd"a‘bo‘Ve,—Ddbb'a'-we’fstsfﬁppo"sed-ly~Appel-la»ntismekname..; : e —
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“he was sorry for what happened to Keia [Pertelle]” and “[tThat he panlickzed when he went
through the door and just started shooting.” R. 646, 1.. 16 ~ 648, 1.22. Healso _allegedly said
the incident happened in “Brown S_wamp.,” R.»‘649, 11, 18-20.

MeClam even_tual.lly wrote a Jetter _,to the solicitor’s office detailing the information
he supposedly had pertaining to this case. He admitted he wrote the letter “because in
federal prison 1f you. cooperate w1th the govemment the federal government or state, they
will gtve you ttme bacl " R. 648 11 23 25 R 651 11 1-8, He explamed he was anested by
federal authOntle's on J anuary ; 3, ‘2012 shortly after he allegedly overhe_ard thlS c_onversatton
l.and that he has been conttnually mcarcerated smee R 651 1 13 652 1 2

On cross exammatton, McClam testlﬁed that 1f a federal 1nmate gtves the

govemment mformatlon durlng what 1s called 2 “debmeﬁng he or she can recelve a

f_‘;"ate testtﬁes at a trtal ev

- “ddwnwatd dspaxture,”. or “.tl_m_e c..ut,’f .ar.td_.t.f : gafter bemg

o senteneed? the 1nmate can reee1ve a second or even “blgger” downward departure McClam

admttted he was hopmg to receive a downward departure beca ';;- pff_,h; timony agatnst

Appellant attrtal R 656 l 12 658 1 10

o Counsel for J ames went through w1th Mcélmn the letter he wrote to the soholtor in
. rnore deteul In thJs lettet, McClam told the sohcltor that when Dubba answered the
telephone he satd “What’s gomg on, Cutty’)”12 Dubba then allegedly went on to say that
“they never should have went to Brown Swamp,” that “he pamcked when he went through
. ‘7 the ﬁont door and saw Keta [Perte le] Jump up, and he started shoottng,’f that “he didn’t
mean to shoot hlS gun s1x or seven ttmes ? and that “they went to rob Kela S boyfnend

|

Splurge " R 660 I 3 663 112, McClam also wrote inthe 1etter that after Dubba talked

2 As noted above, Cutty is sunposedly the nickname for. F homas Booker James,
, T
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to Cutty about the detalls of the burglary and shootmg, he allegedly “asked Cutty to tell Lil

'Bootsre to come ple hlm updn about an hour” and that eventually a blue Chevrolet Astro

van pulled up outside and Dnbba left 1 Accordrng to McClam S letter he watched Dubba
get 1nsrde the blue Astro van wrth Cutty and Bootsre, who was dnvmg, and the tlnee drove

away R 663 1, 13-664 117,

McClam adrmtted he d1d not know Johnson (“Bootsre”) was in jail in the middle of

| :vDecernber 2011 and that Johnson never drOVe the Astro van aﬁer the mormng Pertelle was

......

1 18; R 668 . 18~24 He also test1ﬁed he did not think 1t was unusual that Appellant
(“Dubba”) Would tell James (“Cutty”) all the detarls of the bu glary and shootmg over the
' telephone when James was allegedly the only other person who was present m the mobile

o horne durrng the shootmg R 669 l 17 671 1. 8

Kachref Spam, another federal rnmate, testrﬁed he was eunently 1nca10erated for

'unlawful possessron of a ﬁrearm and that he also had prror convrcuons for second degree ‘
' burglary, armed 1obbery, and- strong armed robbery He clarmed he learned 1ntormat10n

" about thls ease whlle he was housed at J Reuben Long, whroh is the local detentron center

in Horry County, before berng moved to federal prlson. Spar_n testlﬁed he overheard a

| 'convéféétion bet\x}éég :'A;Spéifant" and a tan named Acé Graham. He claimed Appellant had

8 manrla folder, presumably contarnmg h1s drscovery matenalr., and told Graham that law

enforcement “don’t got nothmg on me, bro, they don’t got nothmg on me, Tm good”

"Graham supposedly asked Appellant what happened and Appe lant allegedly told Graham,

| W]e got to the house kreked the door in, we kicked the door in, the alarm went on, Keia

'13*Ag;ain;_’there’_was’:testirnony,;that_Bo,otsije_wasKeir_..lo-hns.onis_;nieltnametv | .

16
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[Pertelle] was on the couch, she jumped up, started running, screaming for Splurge.
Everything happened so fasi; he just starfed shooting. She seen his face. He started
shooting, you know, he didn’t have a choice beeat1§_e she seen him.” Spain said at this point
he thought he lted heard enough of the conversation and walked away. R. 680, 1. 22 - 685, |,
5' ' ,

On cross~examination, Spain admitted when l1e spoke to an jnvestigator with the
solicitor’s office he _provleled si_gniﬁ_ca_;ltly more, detai] about what he overheard Appellant
allegedly tell Graham. He told the 'ijQS_ﬁize@t@r fh%tel??eil%nt ?_Uv@g%fﬂx said Pertelle was on
e couch leeping that she heard Appellant come i the home, tha she was runsing down
t’he l;gll, that Appe_llant_lstggte‘dv ShQ_Ollllg', _‘,and';tlga't’ Pettelle was screaming Splurge’s name.
Spain de'nied telling the ofﬁcere about a blue ’Astro van or that there.were eight people in the
van. However, he was later 1mpeaohed w1th the statement he had glven the mvesngatox and

1__ 3 ,,692,1 9.

Durmg his case 111 clnef Appellant |
- _who 1s the mother of Appellant’s two chlldren test1ﬁed that she was l1v1ng Wlth Appellant in
November 2011 She explamed that Appellant was af home sleepmg all mght with their
three year old daughtel R. 804 1.6 805, L 23 |

 For regsons unknovn, Rodney (“Splurge”) McElveen did not testify e triel oven
. though he was present in themoblle home dunng the burglary end..sl}oqtmg__ and presumably
.should lglave:‘bee'n a r’n%in witn__eg__s_in .the case, L | |
After deliberating for nearly seven hours, the ju:fy found Vbo_tll Appellent and James

guilty of murder. R. 921,122 ~922,11. 14.
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" ARGUMENT °

The court erred By refusing to conduct a prefrial hearing to ascertain the reliability of

the testimony of Keir Johnson, Sedieka McClam, and Kachief Spair, th:We‘I'e all jailhouse

informants, and by failing to_determine that the testimony of each of these witnesses was

reliable and corroborated before the Witness was allowed to testify before the jury.
Pretrlal Motion |
N :‘ Before the start of tf{al, Appéllénf’é counsel requested the trial court conduct a
| pretnalheamng toascerram ;{hé"‘rgeﬁébiliityof the 'tes{t'.i"ﬁ%ibhy:o:f sove1a1 informants “under
relied rules of evidefice for the purpose of the Court fiself adducing the viability of [their]
tést‘imoﬁy‘.”m R 122, 1L 2:6. Counsel ex’ﬁlaiiiéd, “[T]here is a gi‘d}\'ving t1end in this country
N ‘E'Asin'c‘e"thé édvenf of DNA 1and; the clvlisod\:/:éryhof éxéne@tédﬁénﬁkted 'déféhdéilfg on death
- row and servmg I'ife uerxtenoes,ce1151n patterns have eigezj'ged".in thé fa]se fdohixi}ffétions, and
“one of them s erroneous eyethncss 1denuﬁcationsAnd another is what is referred to as
‘the"céﬁlpéné.afte‘c.iiinfor;ﬁ!fztﬁtﬁ’_;:’:R"llf'Q’:_,ﬁll:.;:1;:('.)‘-'1{‘6.:: o . |

Counsel for J ames : j (v)inérdv Appellant’s nﬁétiéﬁ and }nvédeﬂ furthel arguments in support

of the motion. He explainied that “[1]n a couple of states, judge, not South Catolina, there is
a rule that you cannot conviet somebody ot even pu the witness ‘on the stand if it s
uncottoborated jailhouse informant testimony. I believe thit’s artle in maybe three states

now.” R, 124, 1L, 7-19. Counsel for James argued the court should conduct & preliminary

reliability hearing and that, if there was no cdi‘foboi‘dﬁibﬁiéf the | ailhouse informants’

14 While Appellant’s counsel never specified, he presumably was referring to Keir
Johnson, Sedieka McClam, and Kachief Spain, who were all informants who testified
against Appellant at trial and clearly had a conflict of ifiterest in that they sought leniency
in exchange for their testimony. However, counsel’s arguments to the court focused

-~plmost-exelusively-on-Johnson, o B = : T

18
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testimony, then their testimony should be excluded. R. 125, lI. 5-9.
Court’s Ruling |

The court denied Appellant’s tnotion indicating it would follow the law in South
Carolina, which does not requtre the court conduct a preliminary reliability hearing before a
jailhouse informant may testify. R 125, 1. 10-12. During his rulihg, Judge John stated,
“We’re not conducting any kind of preliminary hearings here, okay.-. That’s hot.iwhat we're
about. We're about a trial. You are gomg to have [a] full and corhplete opportunity to
. oross—exerhihe.etl the y\rithesses.” R 121, 1L, -2-6. He Afurther' stated defense counscl would
be able to examme the wrtnes es about matters that could affect thelr crechbthty and

behevab111ty, but he refused to conduot any pretmal hearmgs on the 1e11ab111ty of their

»testlmony, R. '12'__, 1. Z-_Il_. _

L lDlSCuSSlOIl L

| The trxal court erred b)t refusrné to conduct a pretrra hesmng to ascettam the
rehablhty of the test1mony of Kelr J. ohnson Sedleka MoClam, and Kachref Spam ‘who were
| A all JallhOuse mformants Moreover, the court erred by faﬂmg to make a determmahon that
:the testrmony of each of these w1tnesses was rel1ab1e and corroborated before they were
allowed to test1fy before the jury. | v. | |

"‘Jai}lhouse: shitch testimony is argUably the single. most unrelieble type of evidence
_ current_ly u_Sed 1n oriminal tri_etls. Snitches are deeply unreliable rvitnesses. Many are con
artlsts, congemtal l1ars, and practlced fraudsters As compensated w1tnesses, all snitches
have deep conflicts of interest,. What is worse, | allhouse smtch testimony as a class is not.
only.the leest credible type of ’e_yidence, but it is among the most persuasive to jurors

‘because jailhouse informants typically allege'to have personally heé_rd defendants confess

5
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their guilt to the crimes cherged.” Russell D. Covey, Abolishing Jailhouse Snitch
Testimony, 49 Wake Forest L. Rev. 1375, 1375 (2014). “Reseatch studies demonstrate
that jurors are sinlply ill equipped to evaluate the credibility of jailhouse informant
testimony and consistently‘ éf:ve sich testirnori’y far more weight 'than: is.due even if they
are aware of the incentir/es jailhouse snitches receive or expect in exchange for their
tcstlmony ” Id

.' “The practlce of usmg JaﬂhouSe smtches in serious s ctiminal cases is ... a major
| cause of enor in the cnmmal Just1ce system Id at 1378 (crung Alexandra Natapoff,

Smtchmg Cnmmal Informants and the Eros1on of Amenca,n Justlce 67 (2009))

“Although n had long been apparent that jailhousé smtch testlmony was Sometimes
extremely unreliable, the strong link between jailhouse smtches and wrongﬁﬂ conv1ct1ons
has only become clear recently thanks to the stlll bleaking wave of DNA exonerauons ? Id :
| (el‘nng Natapoff at 7) “Analy51s of the causes of wrongful conv1ct1ons in. 1hese cases
Areveals that Jallhouse °n1tches have been mvolved in'a surpnsmgly large percentage of

\

known wrongful conv1ct1ons~——twenty—one-percent—accordmg to Innocence Project

) founders o _I__ (cmng er Dwyer ot al Actual Innocence ]“we Davs to Execu’non and

other Dlspatches From the Wrongly Conv1cted 246 (2000))

As a result of the 1nherent unrehabmty of Jarlhouse mformants the Illmms
Ieglsla‘cure enacted alsta‘ute in 2003 1equ1r1nfr the tnal court In all capnal cases to conduct a
pretnal hcarmg 1o determme whethel the tes‘nmony of an mformant is reliable ‘before the
nformant may tesnfy before the Jury See 725 11 Cornp Stat, Ann § 5/115- 21 (2003).

The statute indicates that if the prosecunon fcuis to show by a preponderance of the ev1dence

20




£

23

that the informant’s testimony is reliable, the trial court shall not allow the testimony to be

heard at trial, Id.

According to the Second_District Appellate Court of Illinois, during such pretrial

heatings, the prosecutor may and should present information as to what steps he or she took

to ascertain the reliability and veracity of the claims made by the informant or informants,

See People v. Rivera, 962 N.E.2d 53, 64 (Ill, App. Ct. 2011). “When a witness has hopes

of a reward from the prosecution, the testimony should not be ;aecepted unless it carries

with ,it_an abv_s__olute,_o(')nviﬁo_ti'on of its truth,"’ 1d. (eiting _Peob]e v._H_e_rmenst 125 N.E.2d
500, 505 (Ill 1955)) thhout a pxetrlal rehabthty hearmg 1t is “lett to advetsarial

examination by defense counsel to test the truthfulness of and the motwatlons behmd the

, Jatlhouse mformants testtmon _d_

Moreover the state ot Texab has enacted leglslatlon 1equ1rmg a Jaﬂhouse

mformant s test1mony ue o01rob01ated before he or she may test1fy betore a Jury “in

other 1ncarcerated 1nd1v1dua1 . Phlllms Y. State 463 S W 3d 59 66 (Tex Cr1m App.

_2015), See Tex Crlm Proc Code Ann art. § 38 075 Aruole 38. O75(a) of the Texas

Code of Crlmlnal Procedure states

“A defendant may not, be convmted of an offerise on the
testimiony of a persol to.whomi the defendant made a
~ statement against the defendant's interest durmg a time
* when thié person was ittiptisoned of ‘confined ifl. the same
correctional facﬂlty as the defendant unless the testimony is
¢oroborated by biher eVJdence tending to ¢ofinect theé -
~ defendant with the offense committed,”

Tex. Crim. Proc, Code Ann. art, § 38.075.

21
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Accordmg to the Court of Criminal Appeals of Texas, “Article 38.075s
legislative hlstory 1ecogn1zes that ‘[t]he ver ac1ty of an in- custody 1nformant s statement
can be hrghly suspect "and that [Jhe testlmony of [an] in- custody informant’ should be
corroborated by at least one other ptece of evrdence ” P_t_ul_lr_p_ 463 SW. 3d at 66
(alterauons in otigina ) (internal crtattons omttted) |

Texas also has a separate statute that requnes “accomphce-wrtness testimony .

be corroborated because it s mherently unrehable due to the strong hkehhood of ﬂ11ge1~

porntmg » h1 hps, 463 S W 3d at 66 (mtemal crtatlons omltted), See Tex Crlm Proc.

Code Ann art. § 38 14 Artlcle 38 14 of the Texas Code of Cnrnmal Procedure states:

“A convrctron cannot be had upon the testrmony of an
accomplice unless corroborated by other evidence tending .
to connect the defendant with the offense committed; and

- the corroboratron is not sufﬁcrent if it merely shows the
;commission of the offense

" A'ATex Crlm Proc CodeAnn art §38 14.

As the Court of Crrrnmal Appeals of Texas recogmzed “[ ]he testlmony of an

accomphce w1tness is untrustworthy, and 1t should be 1ece1ved Vrewed and acted on

w1th cautlon ” hrlhps, 463 S. W 3d at 66 (mternal cltatrons om1tted) Under Artrcle

38.14, “the test as to the sufﬁcrency of the corroboratron is to ehmmate from
consrderatron the ev1dence of the acoomphce w1tness and then to examine the evidence of
other w1tnesses Wrth the view to ascertain rf there be 1ncu1patory ev1dence that is

evidence of 1ncnmmatmg character whrch ‘tends to connect ‘the defendant wrth the

commission of thé crlme.”‘ hrlhps, 463' S.W23d at 66 (01t1ng Edwards v. State, 427

S, W.2d 629 (Tex. Crim. App. 1965)) (internal quotation marks omitted).

22
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Here, the trial court erred by refusing to conduct a pretrial hearing to ascertain the
reliability of the claims made by Johnson, McClamm, and Spain before allowing them to
testify before the jury. All three had an inherent conflict of interest and an undisputable
ineentive to lie. Both MeClam and Spain were setving federal prison sentences and
admitted they were testifying against Appellant in hope of receiving a reduced sentence or
“downward departure.” See R. 656, 1. 12~ 658, 1. 1Q and R, 699, 11. 10-18. Johnson, on the
other hand, was chasged with murder in connection with this case, and was the only
indivi._dual_the po__lice had any evidenee_agalhst unttl ‘J'ohn;sc')n; gave t_he statement in April
2912 irnplicatlng Appel_lant anle"_a_mes,» :Jol_tns_ontwas hrghly 'motivated to lie and to reduce
his own role 'invthe burglary, attemptedarrned .robblery‘,: and shootlng in order to avoid a
lengthy p'riso'n ‘sehtence | - o |

If the tual coutt would have properly conducted a pretrral hearlng as Appellant’
counsel requested it would have detemnned that the testrmony of J ohnson McClam, and
L Spam was not only unrehable but also uneorroborated and asa 1esult would have excluded -
the1r testtmony at trral The unrelrabrlrty of MoCla.m 5 testtmony is blatantly obvious.
McClam elanned in the letter he wrote to the asststant sohcrtor and durrng his testrmony at
trial that he w1tnessed J ohrrson pick up Appellant from an apartment complex in Conway in
the mtddle of December 2011 in the br()wn Astro van. HoweVer, tlus clatm was nnpOSsrble
smce Johnson had already been arrested for murder by the rmddle of December and was
1neareerated at that trme He also never drove the brown Astro van after the mornmg of the
. burglary and» sho{otrng. More0ver, as defense counsel suggested through his cross-

examination of McClam, it is extremely unlikely that Appellant would discuss all the

23
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specific details of the burglary and shooting over the telephone about a month after the
incident happened with the only other alleged perpetrator. |

The testrmony of Sparn was also 1nherently unreliable. | Unsurpnsmgly, the details
he gave regardlng Appellant s alleged oonfessron are strrlongly srmllar to the details

provided by MoClam. Interestlngly,'both McClam'and Spaln mtstakenly sard that Astro van

was blue in the letters they wrote' to the sollc'itor"s office, Moreoyer, the details Spain, as
| well as McClam, provrded could havc easrly been dtscovered through other sources such as

| Appellant’s dlscover y matenals

Lastly, Johnson 8 testrmony 1mp110at1ng Appellant in the burglary, attempted armed
robbery, and shootmg was not only unoorroborated but also wholly unrehable Johnson,

who was a self-aclrmtted har, had grven numerous false statements to law enforcement

| before he 1mplrcated Appellant and James in the burglary ﬁve ot 31x months after his arrest.
C Moreover Johnson was hrghly motlvated to lte and cooperate wrth the state in order to

reduce hJS own role in the burglary and shootmg and h1s exposure to prrson trme T he state

had srgmﬁcant evrdenee agarnst Johnson In fact he was the only person in whtch the state

'.had any evrdence agarnst before he nnpllcated Appellant and Jarnes Adchtlonal y, none of

V‘hlS elarms agamst Appellant were corroborated For example, law enforcement was rever

able to locate the ﬁreatm Appellant allegedly threw out the wrndow Whlle ﬂeerng he scene.

| .No other witnesses clanned to see Appellant travehng in the van that mornrng nor were

Appellant 8 ﬁngerpnnts found on the van when it was processed by Taw enforoement

Furthermore, there Wwere no telephone 1eeords that conneoted Appellant to the area where the

burglary and shootlng ocourred or indleated Appellant had been ln contact with Johnson that

morning.
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Without the testimony of Johnson, McClam, and Spain it is extremely unlikely
Appellant would have beeh convicted of muirder, There was absolutely no evidence against
Appellant besides the testimoey of these three informants. Notably, there was no physical
evidence connecting Appellant to the brown Astro van or to the mobile home where the
burglary and sheoting occurred. While Howard Parker testified he saw Johnson and James
in the browp var sometime between 1:00 arm and 2:00 am on the morning of the shooting,
he in_dj‘c{atedv hedld not'reeognige the thljlfd lndiyiclpal in the baek of the van and that this
individual wae.signiﬁeantly shotter than Appellant. , Parker was also impeached with the
statem}ent he gave{layv enforcement in Deeetpl?er 2011 ,whe;e her}_}aintained. that Terry
Bease and Lavena Jaclcson had planned the robbery and petllape Billy Freshley was
involvect At ho point during his intei'view in Deeember 20ll Wthh wae before Johnson
innpltcaled Appellant and James d1d Parker 1nd1cate that Appellant and James were
mvolved in the burglary and attempted armed robbety Moreover, there were 1o telephone
1ecords that conneeted Appellant to the area whete the burglary and shootmg occurred or
it o s 5 contet it Joson o s moring.

* Based on theinbrent unclabifty ofthe clions ads by Jonson, MoClam, e
. Spain and the trial o"o_ut,t’s failure to ‘eonduct a pretrial reliabil_ity_:.hear.ing to _’determine
whether the testimony of each of these Witgegses was reliable and ‘cotfrobo:rated_ before they
testified before th‘e j.utjy,_"'thl_js Couft should ;;eyerse Appellapt’s convlotiOn and sentence and

remand for a new trial.
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CONCLUSION

B_ased on the fbrlegoing argﬁment, ‘Appellant respectfully- requests this Court to

reverse his conviction and sentence and remand for a new trial, '

Respectfully submltted

- S p Wm
. Lara M. Caudy.
Appellate Defender

- ATTORNEY FOR APPELLANT

' This 26" day of Februaty, 2016.
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APPELLANT’S STATEMENT OF THE ISSUE ON APPEAL

Whether the court Aerrled by refusing to conduct a pretriél healjing to
ascertain the_' reliability of thq testimony of Keir Johnson, Sedieka
McClam, an_d. _I_(achiéf Spain, th were all jailhouse informants,
and by failing to ‘(Vrie‘termiﬂe tk{af; the testimony of each of these
witnesses was reliable ana'corroboratecl before the; witness was

allowed fo feétify befOL'é the jury?

RESPONDENT’S COUNTERSTATEMENT OF ISSUE ON-APPEAL

o

Did the trial coutt err by denying Petitionér’s thotion fot a

* preliminary hearing for the purpose of determining the reliability

of three State’S’.'Wil‘_me!ssés'}v&her‘:eCA;;A)f)élferlﬁt was afforded a full and

fair opportunity to address these witnesses” reliability through

cross-examination? =
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STATEMENT OF THE CASE

Appellant Carnail Graham was indicted by the Horry County Grand Jury for the
November 8, 2011, murder of vietim Shaquille Shontay (Keia) Pertelle. (R. pp. 932 —
- 933), Dav_igi J. Canty, Esq., represented Gfaham at a jury trial beginning with jury
selection on October 13, 2014, and continuing for fouf days. (R. p. 1). Graham was
jointly tried with co-defendant Thornas Booker James, who was represented by Bobby G.
Frederick, Esg. The Honorable Steven H."Johﬁ presided; and Nancy Livesay of the

Fifteenth Circuit Solicitors Office proéecuted the case. (R. p. 1).
A juty corvicted Graham of the ‘murder chatge, and Judge Jobn sentenced
~ Graharii to thirty-two years’ imprisoriment with ¢redit for time served. (R. p. 929, lines 6-

11). This appeal follows. (R, p. 930 <931),- -~~~ = o S
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-STATEMENT OF FACTS
Keia Pertelle died of & gunshot wound to the.' chest sustaip,ed when intruders
invaded her mobile home located outside of Conway., (R. p. 143, line 3 =P 145, line 24,
R. p. 160, lines 1-24). The shooter was standing over two feet away. (R. p. 165, lines 8-
14). The first officer who responded to the scene located Pertelle in her residence’s front

bedroom, deceased on the bed. (R. p. 145, lines 16-24). In the liyigg room, investigators

. found a comforter half t_hrownf‘r_(f)m;'the Couph to .jthé; 'ﬂo:or,, i;idioatiﬁg that someone leapt

from the couch in a humry. (R. p. 281, lings 10-21), The bullet was tefrieved from
Pestélle’s back during atopsy and collected as evidence. (R. p. 263, lines 9-25).
“Prior to. the invasion, Pefté[}lg"s roommate Carlton Watts last saw her watching

television on the couch, (R. p. 68, lines 1-17). Watts. testified at trial that He was asleep at

the time of the invasion. He mltlally heard a few gunshots, causmg him to roll to the floor

and hide underneath his bed (R p 61 11ne 16 p. 64, line 17) Watts could not 1dent1fy
the intruders, but heatd them screammg “where 1t’s at, we're not playmg, where it's & )’
and sél\'iv two pairs of sneakers pass by his bed. (R. p. 72, line 24 — p. 73, line :15). Thé
third resident .and the vicfim"s boyfriend, known by the nicknanie Splurge, shared the
victim’s bedroom. (R. p. 61, lines 21-23; R. p. 108, liries 16-18). Splurge was also at tﬁe
house tha night, and remained iﬁside until law enforcement arrived on scene and
demanded he exit. (R. p. 63, lines 15-20; R p. 66, lines 7-22). At the time of the invasion,
the victim screamed out to Splurge, who was in their bedroom at the time of the break-in.
(R.p. 71,line 19 - p. 72, line 3). Splurge did not testify at trial.

A neighbor, David Grissett, heard the gunfire and commotion ocecurring in

Pertelle and Watts’ mobile home, then witnessed two people run from the residence and

2.
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leave in a van. (R. p. 119, line 19 ~ p. 120, llne 10). Grissett called 911. (R. p. 120, lines
11-14). Grissett actually noticed the getaway van slightly earliet, finding its preseuce
suspicious. He had never seen it before, but watched it circle his street, park at the end,
then drive two streets over and return. again to park at the end of the road. This occurred
around two in the morning. R. p. 117, line 17 ~ p. 119, line 17). The road on which
_Qtissett and Pertelle_lived dead-ended and had.no street lights. (R p. 124,_lines 14-25).
| On sce_ne, lavu en_forc_ement docur‘nentedicn‘try tnarl;s ﬁ'Q__Ill a tlted bullet in the
front door jamb. (R. p, 254, lines 1-16). The front doo_t frame showed additional signs of
forced entty (R p. 259, line 12 - s 260 lineﬁ9)' They found a disheveled bedt*oom and
ectcd fired bullets from the k1tchen cablnets the doorway from thc kitchen to the
| Alwtng room, and from under the living room couch (R p. 256 llnes 2- 24) Another
bullet hole punctuted the telev1ston and yet another punctured the hallway ﬂoor R. p.

256 11ne 25 p 257 ltne 20) Vanous bullet Jackets and fragments:were collected from

. the scene 28, well (R p 275 hne 18 p 276 lme 25) In addt’uon to the absence of any
shell casmgs on scene, the types of J ackets and bullet fragments recovered sxgnaled to law
: _enforcement that a tevolver was most hkely used in thc home (R p 2’77 hnes 1-25).
Investtgatms also collected two handguns a 357 Taurus revolve1 and 3 44 Redhawk
' Ruger., and one SK762 as_:sault l‘},ﬂe ftfom the ‘mo_btl?e: _hogr_ne.;(v_Rl. p. 267, l_;ne_s 19-25).

In regards to the proj__ecti__les taken from the Crlmevscene,m SLED’s:vﬁreat‘m and
tool_tnark eytatn-lnet detenni_t_}_ed tbat t_hree project_ile fragtnents, S‘_t_at_e’s exll_ibits 68, 69 and

71, and a complete fired bullet, State’s exhibit 67, derived from a revolver recovered
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from the crime scene,’ (R. p. 357, line 13 — p. 362, line 7). But, the examiner determined
that the bullet reooveted from the vietlm’s body during autepsy did not derive from any
firearm recovered from the crime scene, and that the fatalbtlllet was a .357 caliber shot
from an unrecovered revolver, (R p. 362. line 8 —p. 364 line 7). A match was never
made between the v1et1m 8 bullet and any gun (R p. 381 lme 6 p 382 line 10).
Between six and seven the mommg followmg the murder, Tiffany Ollver noticed
a champagne co ored van Wlth tlnted wmdows parked near a tree hne behtnd her mobile
B home (R p 178 l1ne 16 p 180 hne 4). O iver oall d the pohce in response to the
van’s dlsoovery because she d1d not know who it belonged to and she wanted it removed,
: (R p. 177 hnes3 11) She d1d not 11ve on the same street as the v1ot1m (R p 176 lines
10 12) When law enforcement ﬁngerprmted the van in the couitse of the1r homto1de

TaAd
v

Appellant And 1no prmts taken frorn the dnver S 51de of the van contamed suff101ent

1

é brldge deta1l to be matched to any 1nd1v1dua1 The matches obtalned Where to Thomas

| Booker James, Kelr Lamont Johnson Letttta Tasha Freshley, and Markel Hasheem Rush.
ﬁ (R p 223 ltneS p 224 lme 25 R p 236 lmesl 6) It was also detemnmed clurlng the
| course of 1nvest1gatlon that the van belonged to Kner Lamont Johnson s ex- glrlfmend
Ttara Brown (R p. 508 1nes3 ’7) Johnson was locally known as “Boot51e " (R p. 401,

hnes 5- 13)

Howard Parker, l1felong fr1end of both Appellant and the v1ct1m testified at trial

"It can be inferred that the bullets matching the revolver recovered from the crime scene

were fired by Splurge in defense of the home invasion.
2 Oliver testified at trial that she knew both Appellant and the victim through Appellant’s
girlfriend, to whom Oliver was related. (R. p. 189, line 6 —p. 190, line 15).

4.
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that he recognized that Bootise drove that van around town. (R, p. 400, line 17 ~ p. 402,
line 5). Parker saw Bootsie in the van twice the night of the murder. (R, p. 402, lines 6-8).
The first was at a gas station around ll:O_O'PM. (R. p. 402, lines 9-25). The second time
Parker saw the van, it was after midnight, and the van arri_ved ata ho_usewh_ere Parker
was with friends (R. p. 403, line 1 —p. 404, line 6) Two more people exited the house
and got msrde the van before it left (R P 428 hnes 1-24) On both occasmns Parker
‘ notlced but could not 1dent1fy, other 1nd1v1duals already 1nsrde the van. (R p 402 lines
92 22 R P, 404 hnes 7 23) Parker did 1dent1fy Appellant 8 €O defendant at trral as one of
: _'_the other occupants (R p 404 hne 24 D 405 ltne 6)

| Bootsre 1mphcated Appellant Carna1l Graham also known as “Dubba ? (R p. 44,

A J'_lme 7) At trtal Bootsm explamed how Appellant called h1rn from co- defendant Thornas

i :Booker James “C tty s” phOne and asked for a rrde to buy s0me drugs on the nrght of the

!:_.._'i_murder :(R p 485 hnes 18 19 R p 488 lrne 16 b, 489 1ne 7)_ Boot31e__p1cked up

- ‘Appellant and Cutty, and they parked on a bl

. ‘ho 18, :B00t31e testlﬁed that the ’spoke to a netghbor in the __traller park Whtle Appellant

: _and Cutty went 1nsrde Splurge s traller Then they got back in Boot31e $ vat and Bootsre
. ,drove away at hlS pass:engers dtrectton (R p. 485 llne 18 p 486, lme 8) As they left
s the scene, a Hony County poltce ofﬁcer “swerved around” to follow them, and Appellant
urged Bootsie to rnake a getaway At that pomt Bootsre parked the van in somebody 8
backyard” and all three men took off 1nto the woods (R p. 486 ltnes 9 15) It was during
_ their getaway that Appellant expressed to his cohorts that he thought he “Just ktlled that

mothege-n---" (R. p. 496, lines 17 '24)‘»390t319 reé'alled Appellant and_ Cutty wearing blue
latex gloves that they discarded Ain.the wood:s; they dldnotwear masks ®, p. 585, lines

s
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40

1-21). Bootsie also testified that Appellant threw two Aguns out of the van window, (R, p.
497, lines 1-5; R. p. 539 lines 1-25) | ‘ |

. Bootsie later asked his glrlfrlend to call the police and report the van stolen—he
falsely explained to law enforcement that he was robbed of the van while at a gas station.
(R p. 497 lrne 22 -p. 498 line 6 R. p 553 line 23 - p. 556 lme 4). The instruction to
report the van stolen appear ed to be'one of Johnson’s initial strateg1es in speakmg to law
enforcernent about his mvolvement in the v1ct1m s murdet. (R. p 497 lme 22 — p. 498,
line 15) Boots1e 1ncu11ed a charge for drwmg w1thout permlssron wrth 1ntent1on to
deprlve and made bond the followrng day (R p. 498 hnes 7- 12) Bootsie later incurred
a murder charge for his mvolvement in Pertelle S death In addltlon to other charges, the

murdel charge remamed pendmg at the tlme of Appellant’s tnal R. p 498 lmes 1321,

R p 529 11ne 21 p 531 hne 21) Bootsre also admrtted that he prevrously gave false
‘statements to law enforcement out of fear, but that he also provrded them a truthful
'versmn of events after htrmg a lawyer (R p 498 hne 22 p 501, hne 23; R p. 507,

| ‘Allnes 3 12) Addttronally, Bootsre testrﬁed that Appellant had Bootsre s and Cutty $

BT

The State called a former assrstant solleltor to test1fy about thé extent and

"drepoqltton of Boots1e $ past charges he acqulred a charge for burglaty first and assault

and bfttery first in Aptll 2013, which the State dmm ssed for reasons U Iated to the

lpresent v1ct1m s murder (R p 598 11ne2 p 599 lrne 24)

A federal 1nmate Sedleka McClam corroborated Boot51e s testnnony as to the
murder McClam testrﬁed that he rnet Appellant at a female acquamtance s home in

Conway (R. p 647 lrnes 3 23) Appellant had a phone conversatron in front of McClam
6
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in which Appellant apologized “for yvhat hed happened to Keia” and “[t]hat he panicked
when he went through the doot and just started s_heeting.” (R. p. 648, lines 4-17). This
oceurred in January 2011, McClam subsequent_ly‘ wrote this information in a letter to the
solicitor’s office. (R. p. 648, lines 18-25), ‘Mere_l information from the letter was divulged
during McCleim’s eress—examin_ation. McClth reeelled Appellant staﬁing “they went to
b e’ boyiend, Splunge” s th “he 6 mean 0 oot bis gun s o seven
sl R, . 663 lne 425, The et o efnencd Appelln iin e e
§hooting, he got in the side door of aivan'dfiven away ‘b‘vvaoo'tsie. (R p 664, lines 1-17).

McClam was arrested for hlS federal charges shortly afte1 overhearmg the phone

__‘conversatlon and test1ﬁed at tr1a1 that he “wrote the letter because in federa prlson if you

_‘(R p 658 hnes1.5)

‘ 'tlon came from another federal infna A Kach1ef Spam who

testlﬁed that when he was housed One pod over from Appel ant in the Horry County

.___;detentlon center. (R P 681 hnes 1 18) Spaxn met Appellant in the early 1990 $. (R p.
682 hnes 21 25) Spam tesmﬁed that he w1tnessed Appellant come to the recteation field
and call one of Spam : podmates Ace Graham to a door 31tuated “maybe ﬁve feet” from
where Spaln was standlng at the time. (R. p. 681 hnes 19 25) Spain w1tnessed Appellant
swwwwwwwwwe@@%mwe%wmww»
Graham the‘;;ff'they [the Sfcate]"" did fiot have any_‘_e'v'idehce‘eh hlrn(R p. 682, lines 1-8; R,
- p. 685, Tines 1-5). According to Spain, Appellant told Graham what happened:

T
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We got to the house, kicked the door in, we kicked the door in, the alarm
went on, Keia was on the couch, she jumped up, started running,
screaming for Splurge. Bverything happened so fast, he just statted
shooting, She seen his face. He started shooting, you know, he didn’t have
a choice because she seen him.

~ (R. p. 682, lines 9-17), Spair’s cross-examination expounded upon additional details that

he initially divulged to the State’s inVeStigator' that Appellant stated he went in the front

| door, that there were erght people in the van, and that Appellant and co-defendant Cutty

| “put a gun to Lil Bootsie’s head aiid told hin ot to tell[ ]”3 (R. p. 692, hnes 4 16)

In hrs own cése- 1n—ch1ef Appellant presented the mother of his’ ohlldren

| :Nakeema Crooms Who testrﬁed that she hved wrth Appellant at the time of the murder.
' Accordmg to Crooms Appellant was at home that mght asleep w1th therr three-year old

’ daughte1 (R . 804 lme8 p. 805 line 23)

. Through expert testlmony on cell-phone trackmg and electromc commumcatrons

Appellant also estabhshed that hlS cell phone remamed srlent durlng the tinie in whloh the .

- home mvasron and murder oocurred with the exaeptron of two calls at 2 16 and 2:18

HAM and two ‘mote at 6 24 and 6 28 AM The calls that were made reg1stered from the
“same central Conway cel srte (R p 760 lme 15 p 763 lrne 24) The same expert

wrtness also test1ﬂed that Bootsre S phone made and recewed a total of 28 calls in’at area

rl.,

invasion and murder. (R. p. 752, li’nel——p.7 6, line 14: np 771, lines 18-22).

El A drscrepancy arises through both MeClam and Spaln s testlmony as to the color of the

van, These inmates testify that the van cormected to Bootsie and Appellant was blue. (R.
p. 663, lines 19-23; R. p. 692, lines 1-3). But direct evidence, and Bootsie’s testimony,
establishes that the van was tan or brown, (R. p. 246, line 3 — p, 247, line 5). Spain later
testifies that he does not recall the oolor of the van, that it was eithér blue ot brown, ®R.p.

672, lines 19- 21)

8 S - U B ' h ' — -
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ARGUMENT
I, The trial court did not err in denying Appellant’s motion for a preliminary
reliability hearing regarding jailiouse informant testimony because the
witnesses were available for cross-examination,

How the Issue Arose

Anticipating the State to present jailhouse informant testimony, Appellant’s trial
counsel, Mr. Canty, moved for an in limiﬁe reliability hearing with relaxed rules of
evidence “fof the pUI'éOSC Qf producing e:vide'r'ice‘again_st [Appellant], the motive [the
"witnesses] niay’_'hgv_e'to lie, the _dif_ﬁcglt_y_of disproving [the witnesses’] 'testimony, [the
Witne‘sses’]' felation,ship to [Appeuant] anq-_fo'r the State to ‘p.rovidga any cg)_r;‘obqgatibxl that
they may hayé to his account.” (R, p. 2, line 2 ~ _p::3, line 10). Mr. Canty sought for the
| trial court to itself adduce the viability of i;lfqrmant te_sti‘m.ony.»(R. p. 5, lines 2-6).
i wieop: 110 el court denied the motion, (R, p, 51m711> In so denying, the trial
court pointed Ou“hat any tafememsmade bythe jaihose wtneses, and reuted
mconsxstencws are 'ri.‘p,@ for c_rq:ss‘;exam,ip@ﬁ@ anid that counsel wouid “have ,[aj.ifull and
cotnplete _:gppéjfunjty to girﬁls:‘s—?:xgm:ineﬂall; the witnesses” includinig any admissible
; , ex@;é’rpts fmm the wittiesses’ criminal records. (R. p. 3, line 17 = p. 4, line 8). The trial
court gave counsel leeway to ask the .infé?lflm'aﬁ? s m a limited ‘_fg_sh_iqn about whether they
had been chaﬁgq;i with any crimes; or received a bond on any pending charge, between
 the t.iume_'of Appellant’s' arrest and t_riél. R p'._4, lines 9-21). ’Iihe trial court so ruled in'
order for tﬁé jury “to be able to judge the credibility and believability and anything that
might tend to give them an insight as to the purposes of [the informants’] testimony.” (R.
p. 4, line 22 - p, 5; line 1). The_ tfiél court did nbt foreclose the possibility of conducting
aﬁ in limine hearing ptior to an informant’s testimony _on{'rhat'térs.r‘elatred to his or her

9
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criminal history. (R. p. 5, lines 12-19).

Standard of Review
“A trial judge has broad discretion in supervising cross-examination with regard
to bias or prejudice,” Norris v. Ferre, 315 S.C, .179, 182, 432 S.E.2d 491, 493 (Ct, App.
1993), and “in ruling on the admissibility of the testimony.” State v. Langley, 334 S.C.

643, 647,515 S.E.2d 98, 100 (1999). “The admission of evidence is within the discretion

- of the trial court and will not _bg,reversed .abseﬁt an abuse of discretion,” Whigh',‘.soccurs

when the trial court’s ruling-is based on an error law or, when grounded in factual

- conclusions, is without evidentiary support.” State v, Jennings, 394 S.C. 473,477-78, 716

S.E.2d 91, 93 (2011) (internal quotations omitted).

 Cross-oxaminatiof provides the appropriate trial vehicle fof exploring and impugning

jailhouse informant, and co-defendant, festimony . -

The trial __gount,cpmmi_tted: r_;_d error in denying Appqllaht?s_ motion because South

'+ Carolina does not follow the »ruleladOpted‘by the jurisdictions cited by Appellant. A trial

court is not required to find corrobbgat;ing evidence before allowing a jailhouse informant

' {o testify.on the State’s bchalf.“- (See Br. of Appellant, p. 23-25). The propet ‘:pglethod of

- impugning a jailhouse informant’s credibility, as with any other witness, is through cross-

- examination, “[T]he Confrontation Clause ‘guarantees only an opportunity for effective

cross-examination, not cross-examination that is effective in whatever way, and 1o

: whatevef extent, the defense might yvish.?,” State. v. Stokes, 381 »S.Cﬂ. 390, 401-02, 673

* In contrast, a preliminary finding of corroboration would be required regarding the
admissibility of an exculpatory, out-of-coutt statement made by an unavailable declarant.
State v. Cope, 405 S.C. 317, 342-43, 748 S.E.2d 914, 207 (2013).

10
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S.E.2d 434, 439-40 (2009) (quoting United States v. Owens, 484 U.S, 554, 559, 108 S.Ct.
838, 842 (1988) (internal quotation marks and citations omitted) (emphasis in original)).
“Indeed, the opponent’s opportunity for cross-examination has been deemed the ‘main

and essential purpose of confrontation.”” /d. at 402, 673 S.E.2d at 440 (quoting Delaware

v. Fensterer, 474 U.Sr' 15, 19-20, 106 S.Ct. 292, 294 (1985) (internal quotation marks

and oitation omitted))

Where there exrsts a substanttal possrbl ity [a jal lhouse lnformant] would give
brased testlmony in an effort to have the sohc1t01 hrghhght to hrs future trial Judge how
he had cooperated in the mstant oase, that wrtness pendmg charges are probatlve on the
issue of blas and therefore admrssrble On ¢toss- exammatron State Y, Sims, 348 S.C. 16,
25 -26, 558 S.E. 2d 518, 523 (2002) (c1t1ng Rule 608(c), SCREI (“b1as, pI‘C_]U.dICC or any

motiye to mrsrepresent may be shown to 1m ‘ ach_ythe w1tness e1the1 by exammatlon of

the w1tness or by ev1dence otherwrse adduced"’)) ‘“Proof of blas '1s ‘almost always

relevant because the Jury, as ﬁnder of fact and welgher of cred1b111ty, has hrstoncally

been entrtled to assess all evrdence whrch mrght bear on the accuracy and truth of a

‘w1tness testlmony ” State v Pzpkzn 350 SC 322 327 597 SEZd 831 833 (Ct App.

2004) (quoting United Statés v. Abel, 469 US 45, 52, 105 S.Ct. 465, 469 (1984)). This

rule of evrdence “preserves South Calohna precedent holdlng that generally, anythmg

havmg a egrtrmate tendency to throw hght on the accuracy, truthfulness and smcerlty of -

a witness may be shown and considered iti detemumng the cred1t to be accorded his

V' te'sti'mony."” .‘S"tat}e V. Jones, 343 S.¢. 562, 570, 541 S.15.2d 813, 817 (2001) (quoting State

v. Brewington, 267 8.C. 97, 226 S.E.2d 249 (1976)). Jones, akin to State v. Sims, supra,
held that a murder defendant should be allowed to cross;examine his alleged accomplice,

Bt
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whose credibility was found to be “the central issue” in the case, about past dealings

" between the accomplice and the office prosecuting the defendant for the purpose of

exposin’g ansf hlas. Jones at 570-71, 541 $.5.2d at 817-18,

Considering the tools available for Appellant to point out the informants’
potentlal prejudices the trlal court oorreotly' denied Appellant’s request for a preliminary
rehablhty heanng with “relaxed rules of ev1denoe for the purpose of produomg evidence

agarnst [nm] » (R p 3 lmes 2 6) The rules of ev1dence and procedure do not work to

, prevent elther (l) the State from eallmg Jallhouse mfox“mants to testlfy w1thout first

conduotmg a prehmlnary hearlng as to the rehabthty of thelr proposed testlmony, (2)

Appellant S thomugh CrOSS- examrnatron of those w1tnesses 1n reply, (3) Appe lant’s

abthty to oall hlS own thnesses to further dtsorecht the mformants testtmony, or (4) to

argue agamst those w1tnesses credrbtllty in elosmg argumcnt The toolbox of rules with

whlch Appellant must ka before the Jury does not afford a wmdfall to questlon these

w1tnesses in lzmine under oath and under “relaxed rules of ev1dence” to garner

mformatlon otherw1se gleaned from dlscovery and pre trlal wrtness 1nterv1ews Trial

counsel has other means avallable to aequamt hrmself wrth potent1al tmal testtmony prior

to the callmg of the case for trtal

Tl’llS case is not unhke Jones and Sims in the manner and method 1n which

defense counsel acted to mpugu the Sta es

Appellant had a full and complete opportumty to confront the Jatlhouse witnesses

regardmg potenttal bias. Pre-trral Appellant’s counsel moved for the State to compel

NCIC reports on the three Jaxlhouse w1tnesses——Ke1r “Boots1e” Johnson, Sedieka

- McClam, and Kachief Spain. R. p. lll, lines 4-10). The trial eourt granted the request,

12
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ensuring that Appellant’s counsel had these witnesses’ NCIC reports the morning prior to
their testimony. (R. p. 237, line 15 - p. 239, line 4). The trial court also conducted in
limine hearing prior to jailhouse witness testimony to review and discuss the admissibility
of each witness’ criminal history pursuant to Rule 609, SCRE.

First, the trial court conducted an in limine hearing regarding defense counsel’s
proposed .c:]ucs.ti‘p_nizgg of jaiﬂmqse witness and go-defendant Keir “Bc')otsile”_‘ Johnson. It
became clear during this hearing that .i:nlqgjdgr to highlight Boofsie_’g potential bias and
prejudice to te‘stiv_fyj{ against Appelyl,qnt, deﬁb%se gpu;isg! fWOuld attempt to esfga@}i:sh that it
was not until six months aﬁ_q; B__Qo,tsie was che‘__xr_g;}ed_ with the vi_:cfc‘in}v’s ‘r;nu_rder that he made
4 statement implicating the Appellant and his co-defendant. (R, p, 447, ling 2 - p. 436,
e 21), Thetsfer,Boossrceved  bond o i mundr e and d  reexising

. charges for buirglary and possession of a firegrm dismissed. The trial court also noted the

admissibility of Bootsie’s prior petit larceny conviction, excluded any magistrate court

. convictions, and reviewed the extent of questioning allowed on these topics. (R. p. 456,

ling 22 ~p. 473, ling 22). Bootsie was duly cross-examinied on these points, a5 well as the

ol punbor of statements made 1o efooonsent, s adeitid flschoods  the i
of those statemients, and other marked details agd incbn;sistgnéie_s___:di_vlu_lgecl to law
enforvc;vemgnt:pye_r}jl}g cqurse of t_heii_nve{sti gat@gn. (R p. 505, _liné 15 - p 595, line 12).

... Second, the trial court took up the extent of jaill_ious_g ‘Ai_qfom?gqt Sedieka
McClaim’s criminal history and whejcher he was _subjégg to, any ‘pénding vlfederg_a}l,v proffer
for a downward departure in sentencing at the time o_f‘ Appellant’s trial.. (R. p. 633, line 2

A ~»p_. 638, line 5). In regards to any dismissed,_charges, counsel established ﬂ_l,f_clt‘ McClam

did have charges dismissed, but the dismissal months pyiof to providing law enforcement

13
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information on the present case. (R. p. 638, lines 6-25). Those charges were ruled
inadmissible unless MeClam intérjected their existence through his own testimony. (R. p.
640, lines 18-22). As with Boolaie, the trial court allowed cross-examination regarding
whether McClam “entered into any kind of arrangément, “has’ some kind of
understanding,” or “hopes [for] some kind of leniency ot rewatd from his testimony.” (R.
p. 640, fine 3 — p. 641, line 7). As for adrnis's‘iblo,' imipeachable ‘convictions, the court
gleen-hghted McClam’s possess1on wnh intent to ‘distribuite of ctack cocaine, failure to
f :stop for a blue hght and possessmn of cocainé oonv1ct10ns which'he mourred within ten
" yeals of Appellant’s frial, (R. p. 642 lirie l ~p. 643 litie 20). Défense colinsel also

: hlghhghted MoClam s pendlng oharge for posseSsmn with intent fo dlstrlbute prescrlptlon

. drugs, along w1th two pendmg charges for possess1on ofa stolen weapon (R p. 643, line

" ;;:21 - p 644, lifie 12) Dunng hlS CHOss- exammatlon defense’ coutisel additlonally
 succeeded in dxscrechtmg MoClam by exemphfylng that although MoClani testlﬁed as to

W1tness1ng Boots1e pwk up Appellant from the Jogation’ whe1e McClam overheard the

exoulpatory phone conversatmn, Boot31e was actually mcarcerated at that time.” (R. p.
662, line 10— p, 666, line 18) | |

| Lastly, Appellant’s counsel was also abls 0 cross- _examiine the final jailhouse

w1tnoss, Kaohlef Spam regatdmg the length of Hiis cuitrent sentence and his potent1al to
garner a seiitence reduction in exohanga for the information tegardmg Aooellant § case.

(R, p. 696, lines 16-35; &, p. 699, Tine 10 — p. 700, line 7). The State established at the

5 The phone conversation was between Appéllanit and co-defendant Cutty (R, p. 662,
lines 10-14), McClam ftestified that as part of that phone conversation, Appellant asked
Clitty fo have “Lil Bootsie” pick him up from Appellant and McCldtn’s location. (R. p.

663, lines 13- 15)
l .. 14
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outset of Spain’s testimony that he was in the custody of the Edgefield Federal
Corrections Institute on a possession of a firearm charge, and that he previously incurred
charges for second degree burglary, strong arm robbery, and arined robbery. (R. p. 680,
line 22 — p. 681, line 9). It appears that the trial court did not afford Spain’s testimony an
independent in limine hearing, but did review Spain’s interactions with federal
prosecutors in tandem with the in limine hearing on McClam’s ctiminal history. (R. p.
634, line 15 - p, 637, line 20).
Appellant enjoyed leeway in cross-examining Bootsie, McClam, and Spain
regarding .,irtconsistene_ies m their prior statements to law enforeement and prior criminal
»1‘ecor'd;s, incl,u.dtng specific, arrests_and dispositions of bond incurred between Appellant’s
» arrest and tual A prehmmary hearmg 10 fetter out the w1tnesses 1e11ab111ty, ora judicial
. to the Jaﬂhouse mfonnams testtmony The j Jury 1 must deterrmne the effect value wetght

and truth, of the ev1dence ptesented at, tr1a1 mcludmg how the Jatlhouse 1nformants came

to know the facts about Whlch they testlﬁed an. informiant’s motive for testlfymg, the
presence of absence of corrobmatmg evidence, and any other fact the Jury may find
relevant on the credibility issue, f_l?h‘at role does netstﬁe,;st’w,l_thm» the -trtal,eemt. Appellant’s

motion was properly denied.’

® Respondent asserts that this issue does not lend itself to a traditional harmless error
analysis. Régardless of whether the trial court granted the motion for a preliminary
reliability hearing, the motion requested an improper judicial determination on the weight
to be assigned to witness testimony, not whether their testimony was allowed.
Respondent also notes that each jailhouse witness’ testlmony finds corroboration in the

other jailliouse witnesses.
15
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< CONCLUSION
For all of the foregoing reasons, it is resplectfu_lly submitted that this Court should

affirm the Appellant’s murder cbnvicﬁ’oﬁ; v
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PER CURIAM Afﬁxmed pursuant to Rule 220(b) SCACR and the followmg
authorities: State v. Black, 400 S.C. 10, 16, 732 S.E.2d 880; 884 (2012) ("In
criminal cases, an appeﬂate court sits to review only etrors of law, and it is bound
by the trial court's factual findings unless they are clearly erroneous."); State v,
Vang, 353 8.C. 78, 83-84, 577 S.E. Zd 225 227 (Ct App 2003) ("The admission or
rejection of testimony is within the sound d1soret1on of the trial [court] and will not
be overturned absent a showing of abuse of discretion, legal error, and prejudice to
the appellant."); State v. Wright, 269 8.C. 414, 417,237 8.E.2d 764,766 (1977)
("It is axiomatic that the credibility of the testimony of . . . witnesses is for the

jury."). . )
AFFIRMED.! SRR |
LOCKEMY, C.J., and KONDUROS aiid MCDONALD, JI; ¢concur.

L'We decide this case withql_l_t_ Q‘ral_ argument pursuant to Rulé 215, SCACR.
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