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' STATEMENT OF ISSUE ON APPEAL

Did the tr1al court err’ by deny1ng Appellant S mot1on to suppress ev1dence se1zed after law
' enforcement conducted a “knock and talk” w1thout reasonable suspicion of 1llegal act1v1ty in

~violation of Appellant S r1ght to privacy under Article I, Sectlon 10 of the South Carolma :

‘ Constttutlon and State{v‘; Coynts, 413»'5-9 153, 776 S.E.Zd 59 (2015)? o

ST



e ,‘ o : B | ST'A"ll‘EME‘:NT;.OF THE cAsE |

Appellant‘Boston was indicted for manufactu‘ring crack cocaine possession with the intent
to distribute crack cocame and possessmn with the 1ntent to dlstrlbute a controlled substance
w1th1n prox1m1ty of a school Indlctments On February 7, 2018 a jury found Boston. gullty of
manufacturmg crack cocaine. (R p 481) The Honorable R Denms Markley, Jr. sentenced Boston

to a term of 17 years. (R. p. 500). On March ‘15,‘2018, Judge Markley denied Boston’s motion for

~anew trial.

‘ STATEMENT OF FACTS

N

Appellant and h1s co- defendant moved pretrlal to suppress evidence se1zed in v1olat10n of '

o hlS F ourth Amendment rlghts and hrs r1ght to prlvacy under Artlcle I Sectlon 10 of the South '

R . Carolma Constrtutlon after the pohce conducted a knock and talk w1thout reasonable susplclon
. The court held a hearmg on the motron on November 30 2017. .
o At the hearmg, Ofﬁcer Joseph Sherwood from - 'the North Charleston City Police " -
Department (“NCCPD”) testified that on March 6, 2015, at around 5: 25 p.m., he was d1spatched
. to a servrce call in the Chlcora Cherokee communlty. (R. p- 10, In. 6—7;.p. 11, 1n. 17-22; p. 14, In.
14-16)l He did 'not‘ remember the speclﬁc'reason he had been dispatched to the area, but he
admitted the reason was completely unrelated to' Appellant Boston or the apartment'where Officer
| 'Sherwood eventually conducted the kvnock'a‘nd_ talk. (R.l p. 14; In. 14-16; p. 51, In. 20 ,~'p..52, In.
: ‘. AccOrdlng to Officer Sherwood the RChxi»c'ora‘ Cherokee. co;mmunity, was a “hot spot for

. w.‘-

',narcotics- activity and he mentloned several prevrous complalnts of drug act1v1ty and 1llegal E

o 'trespassmg 1n the area. (R p 13 “In. 4 9) Ofﬁcer Sherwood also testrﬁed that some of the.""

k]

K apartments in that area ‘were smgle occupancy housmg for people with mental 1mpa1rments who .

needed ass1stance and could “easrly [be] taken advantage of ” (R p- 13, In. 12 17)
| | 1



B . ',Holmes hved at that house only that he had seen them there (R p 16 ln 3 4)

lrnformatlon for us ” (Rp 17 In. 7- 12)

Ofﬁcer Sherwood along w1th two other NCCPD ofﬁcers stayed in the area after their
service call, “just keeplng a presence. ” (R p: 14 ln 2- 20) Whlle domg so, they saw two men

exit a tax1 cab and walk 1nto the apartment where Ofﬁcer Sherwood knew Denlse Holman lived.

(R. P- 14 In. 21 -p. 15,1n. 3). Ofﬁcer Sherwood testlﬁed that he recognlzed the two men , Appellant

Boston and his co- defendant Holmes from several prevrous “run-ins w1th them.” (R.'p.15, In. 12-
o f .

_ 17) The only spec1ﬁc detail Sherwood offered regardlng hrs prror “run-ins,” was recallmg that he

* ~had seen Boston and Holmes at a house on Osceola Street where the NCCPD had conducted

N

several drug searches (R.p.16, In. 1 8) Sherwood admltted he dld not know whether Boston and o

(.‘.

-
{

Offlcer Sherwood also testlﬁed he knew Denlse Holman and was fam111ar w1th her mental’ ,

R status ” (R p. 15 ln 1 -1 1) He 1nd1cated that he had stopped her once and had a “couple of 11ttle |

N run-ms w1th her on narcotics related i 1ssues but nothmg too serlous ” (R.p. 15, In. 9 11; p. 50 -

In. 21) Ofﬁcer Sherwood referred to Ms Holman as mentally handlcapped ” though he used that

term “loosely » (R p- 48, ln 19- 25) He stated that due to her- mental condition, she may not have

b

fully understood what was occurring on that day. ~(R. p. 50, ln. 7-1 1).
’ i . .
Ofﬁcer Sherwood testlﬁed he knew Boston and Holmes d1d not live with Ms. Holman. (R.

’

p 15, ln 5- 6) He explamed that he “found it odd just because of where he knew them from” and

- “kind of welrd” that the two men would go 1nsrde Ms Holman s apartment (R p 15, ln 1 -11).

i

Ofﬁcer Sherwood testlﬁed that after the men had been in the house for about 15 m1nutes

| ‘ ‘he dec1ded to perform aknock and talk at Ms Holman S apartment (R.p. 15, ln 23- 24 p: 17 ln -

N
s

“*5 6) Accordmg to Sherwood the purpose of conductlng the knock and talk was to. make sure

. that one, [Ms Holman] is ok and two sée 1f there is any p0551bly any crime or 1f she had any |

o

N

P



OfflcerASherwood testi_ﬁed_that he 'knocked on the door, Holman opened the door, and she
~indicated he could come into the house. (R. p. 17, ln 22 - p. 18,ln.' 1;p. 53, In. 7). As Officer
~ Sherwood came 1nto the doorway, he test1ﬁed he saw Appellant Boston and h1s Cco- defendant in
the kltchen “huddled around the m1crowave wh1ch was, on. R. p. 23 In. 4- 10). Desp1te belng |

. across the 11v1ng room from the k1tchen Ofﬁcer Sherwood testlﬁed-that he'saw two plast1c baggies . -

'on the k1tchen counter next to the microwave with wh1te resrdue on them wh1ch he 1mmed1ately o

beheved to be cocaine re51due (R p- 23, ln lO 14; p. 56, n. 21 p. 57, In. 3). And, though not |
ment1oned in his initial 1ncrden_t report, Ofﬁcer Sherwood also testified the two men appeared to
~ be concealing something;in their hands, based.on how they had posltioned their bodies toward
him. (R. p. 34, In. 10-25"p. 41, In. 1-14).' 6fﬁcer Sherwood stated the two men then ran to the
bathroom. (R b. 28, In 18- 20) | |
o Ofﬁcer Sherwood testrﬁed he ordered the men to come out of the bathroom which they

i d1d and he brought them into the l1v1ng room. (R p 28 ln 21 - p 29 In. 4) Another ofﬁcer"% i

B t. ' searched Mr Holmes person and found a scale and some cocaine. (R. p. 29, In. 1-4). .No

contraband was found on Boston. (R. p. 359, In. 5-20)

| . Officer Sherwood nekt performed a protective sweep of the kitchen and bathroom. (R. p.
29, In. 5- 8) In the bathroom he saw a l)yrex measurmg cup contammg what appeared to him to
be crack cocame with steam st1ll commg off of the cup. (R p. 29, In. 9 12) Based on Sherwood’

4observat1ons dur1ng the protect1ve sweep, he secured a search warrant for the apartment R.p..

31, 11-15). Sherwood test1ﬁed the ev1dence se1zed suggested crack had been cooking in the

B 'vapartment when he came in. (R p. 31 n. 2- 5) Boston and Holmes were arrested; Ms. Holman

was not arrested (R p 48 In. 19- 22)



u
,

L
On Cross ekamination, Sherwood 'ad‘mitted':hi:s _init.i:al incident report did not mention that |
he observed the Defendants huddled around the microwave, nor did it mention that.he\saw the men
hiding something in'thelr hands. fR; p 41 ~‘ ln. 11 - p '43 ln6) He also admitted there was no
prior drug complamt or any other complamt about Holman’s apartment (R. p. 51, In. 1-14).
Sherwood: further admltted that at the t1me he approached the door to conduct the knock -and talk
he had‘seen nothing suggesting criminal actwlty._ (R».‘p.‘ 69, In. 2-16).
Ms Holman testiﬁed that she usedto use'craCk cocaine She also admitted she had had.an
aneurism and a stoke and that she had sl1ght trouble remembermg thlngs (R p. 96, ln 5 22) She' .'

stated that Boston and Holmes had perm1ss1on to be at her house (R p- 97 ln 24 -p. 98 In. 6)

A

. She also stated that there was a curtam covermg the doorway between the l1v1ng room and the' S

K
/

k1tchen wh1ch was not See through thou'gh she could'not recall the exact pos1t1on of the curtam_'" ‘

onthatday (R.p. 98 In. 23 p 99 ln 10 p 101 ln 5 8 p 102 In. 3- 9)

A

Boston test1ﬁed that he had known Denlse Holman for about 15 years and that he had
]

- visited her on pr1or occasions and at prior addresses (R p- 104, In. 14 —p. 105, In. 5) His reason

for going to Holman’s apartment on the day of‘ the, incident was to upload music ento h1s phone.

. (R.p. 106, In. 3-7). He denied he came to'Holman’s apartment‘to' manufacture crack cocalne. (R.
| p. 106'? ln ll-l3‘). He also stated he was fnever in the _kitc’hen during the time he was at Holman’s .
'rapartment, but was. instead .s‘it_ting on thecouch when the police came in. | (R.p. 1 1:.3, In. 2-25).

; Defens'e ‘counsel argued'that the"e\‘/idence?collected 1n Ms. Holman’s apartment was the -

- L result of an unconstltutlonal knock and talk and that the ev1dence should be suppressed

Spe01ﬁcally, Defense counsel argued that Ofﬁcer Sherwood did not have reasonable artlculable :

- susp1c1on of 1llegal act1v1ty and therefore the knock and talk was 1mproper under the South- ,

T

Carohna Constrtut1on Art1cleI Sect1on 10 and State v Counts t(R p. 139 140; p 534) Defense -.» -



counsel noted that -while. Sherwood’s ineident '.report incorrectly stated that he_'approached
Holman’s apartment beeause of a “dmg .complaint ” his teStimony was that there vvas"no- such
| complalnt and hlS reason for being in the neighborhood was unrelated to Boston Holmes or
a .I-Holman (R p 132 ln 13- 14 . 535) Counsel further argued that Sherwood’s claimed knowledge-
¢
rof Boston s crimmal h1story or association W1th a “known drug house was not sufﬁc1ent to -
i/demonstrate reasonable suspieion of .illegal activity justifying a knock and talk on Holman’s -
apartment. (R. p. 53b). Boston’s counsel argued that _unlil(e the situation in Counts, there was no
" complamt regardmg Ms Holman ] apartment no complalnt regardmg e1ther defendant and no.
- -1nd1cat10n that criminal act1v1ty was occurring 1n Ms Holman s ‘apartment. (R p 150 151).
Defense counsel also argued that Boston had a reasonable expectatlon of pr1vacy in Ms Holman S
. apartment but even. 1f the Judge found he did not Boston had a heightened privaey proteetion
under the South Carolma Constitutlon (R p 128; p 534)
Inits J. anuary lO, 20 18 Order, the trial court found that the knock.and talk was proper and

declined to »suppress the evidence. Specifically, the trial court found that both Defendants had

standing to ’chall‘erigev the admissibility of the "eviden’ce\ and considering the totality of the -

. ~c1rcumstances Ofﬁcer Sherwood had reasonable suspicion to conduct a knock and talk at Ms.

v

Holman s apartment (R p 610) The trial court c1ted the. followmg facts to support its ﬁndlng
that Ofﬁcer Sherwood had reasonable susplclon there were complamts of drug act1v1ty in Ms.
Holman’s apartment eomplex; Ofﬁcer Sherwood was famihar with Defendants through prior

interactions involving drug activity; and.Offieer Sherwood knew Ms. Holman as the sole occupant- _

. . of the apartment and as a perso’n‘ with avhist’or_y' of drug use and a vulnerable mental state.” (R. p S

Ce09). LU T e



LAt tr1al prlor to openmg arguments Boston 'S counsel renewed the motron to suppress. (R
-p. 167 ln 16 18) The trial Judge 1nd1cated that hrs wr1tten order included all of the reasons
supporting his ﬁndlng that Officer Sherwood had the requrs1te reasonable susplcron to perform the
" knock and talk. (R. p. 167, In. 1-15); | ’
During 6fﬁcer Sherwood’s t'estimony, the'S‘tate'introduced evidence collected at Holman’s
house including'.photos of the followmg: :‘the microwave and counterarea' ‘a cocaine swab of the |
. microwave; ‘and a Pyrex cup w1th a wh1te substance ln 1t posmoned bes1de a Whlsk on the lip of
' »the bathroom tub (R pp- 208—220) Add1t1onal ev1dence 1ntroduced dur1ng Sherwood’s testlmony
." included the baggre that Sherwood saw on the k1tchen counter Ya d1g1tal scale the Pyrex cup, the ’
| wh1sk and bakmg soda, all of whlch Sherwood explalned were mvolved 1n the manufacture of o
. cocaine. (R, pp.'208—220). Defense co.un‘sel renewedher 'obJectlon to each plece of evidence, and
: the evidence was admitted subject' tol counsel’s contlinuing' objections. (R. pp. 208—220). .
Testlmony from the other ofﬁcers at thé-'scle‘n‘e* revealed no c‘ontraband IWas\found on Boston. (R
- p. 359, In. 5420); The physical evidence was not checked; for fmgerprints or DNA. (R p. 74, In.
’59p250 In. 23-p. 252, In. 14). R o | |
The jury found Boston gu1lty of manufacturmg crack cocame (R. p. 481) The.court
vvlmposed a sentence of 17-years. (R. p. 500)
On February 14, 2018 Appellant filed a Motlon for a New Trlal with an accompanylng ‘ |

'memo argumg that the court should have granted Boston s motlon to suppress the drug ev1dence

R * because NCCPD ofﬁcers d1d not have reasonable susp1c1on to approach Holman’s apartment and “

. . knock on the door as requ1red by State V. Counts and the South Carollna Constitution. (R pp o

- '611 620) Defense counsel further argued Ofﬁcer Sherwood’s testlmony that he saw nothlng» -

: suggestlng_that a crime was belng; commrt_ted at Holman s house during the 15 minutes prior to



f."i':'and selzures’ U'.'S Const amend IV

"""bi"Carollna courts have ruled that

,_5'645 541 S E 2d at 841 Thus [b];'y,;:' ‘rtlculatlng a spec1ﬁc prohlbltlon agalnst unreasonable,iz‘- =

. Weaver 374 A

o f“f;;s E2dat 841)

RO | A'ARGUMENT

1 The court erred by denymg Appellant’s motlon to suppress ev1dence selzed after law E s
_:',enforcement conducted an. 1mperm1ss1ble “knock and talk” without. reasonablefj{ S

o susplcwn of 1llegal act1v1ty in v1olatlon of: Appellant’s rlght to prlvacy under ‘Article

L Sectlon 10 of the South Carollna Constltutlon and State v Counts, 413 S C. 153, 776 n -

SE2d59 (2015) GLen LT

L The Fourth Amendment to the Unlted States Constltutlon prohlblts unreasonable searches R

(13

S ;ithe South Carollna Constltutlon also 'prov1des’a safeguard agamst unlawful searches and selzures _ .': A

A
T w

S 'State v. Forrester 343 S C 637 643 541 S E 2d 837 840 (2001) (Cltlng S c. Const art 1, § 10) A'

:‘f.

o \"‘In add1t10n to language Wh1ch m1rrors the Fourth Amendment S C Const art 1 § 10 contams” "'."‘,

. ‘l

an express rlght to prlvacy The rlght of he'people to be secure 1n thelr persons houses papers :

;,,\ s

e and effects agalnst unreasonable searches and selzures and unreasonable mvaszons of przvacy shall R

A v",<

. ‘ not be v1olated . Ia’ at 644 54l S E 2d at 840 841 (empha51s in orlglnal) Accordmgly, South;;~'~ .

e

\(' L

f_f 1nvas1ons of pr1vacy, the people of outh Carolma have 1nd1cated that searches and selzures that'?‘__{ e ¥

e
s _’

.'fﬁl’-.do not offend the federal Const1tut10n may st1ll offend the South Carollna Constltutron » State v

n parallel w1th the protectlon of the Fourth Amendment R

‘e state const1tut10n s express rlght to pr1vacy “favors ani..“

(0% 13‘ 322 649, s E 2d 479“'7483 (2007) (cmng Forrester 343 S. C.: at 644 45 541f_ B




A knock. and t_alk; has ,’ bee_n-"' descrlbed as an investigative technique“ in which law
enforc'ement Without .a warrant, knock on.a p(er.son’s door and seek to speak to an occupant for the |
purpose of gathering ev1dence Florzda“ V. Jardznes 569 U S 1, 21 133 (2013). The procedure\ ‘
does not constltute a per se v1olat10n of the Fourth Amendment and thus “an officer generally

bl

does not need probable cause or reasonable susplclon to _]UStlfy knockmg on the door and then :"

7

| maklng verbal 1nqu1ry > Counts 413 S C at 165 776 S E. 2d at_ 66 (quotmg Unzted States .
- : Cephas, 254F. 3d 488 \493 (4th Clr 2001)) T | Tt
| P However in Counts our supreme court also cons1dered the knock and talk technlque under -
the “unreasonable invasion of prlvacy pI‘O“VlSlOl’l‘ of the South Carolma Constltutlon Id at 172
776 S.E. 2d at 70 ‘The court concluded that our constltutlon requ1res that “law enforcement must
have reasonable susp1c1on of 1llegal actlvrty at a. targeted re51dence prlor to approachmg the |
re51dence and knockmg on the door ” Id. The court s stated reason for requmng reasonable ,
.susp1c1on pI‘lOI‘ to conductmg a knock andtalk vvas rooted in a concern for ‘the potentlal for abuse

j if law enforcement targets a nelghborhood and mdlscrlmmately knocks on doors w1th the hope of '
‘ ”V'.Idlscoverm“g contraband svlthout'a search -vvarrant‘;’ | Id C

The “reasonable susplclon language from Counts evokes the standard enunc1ated by the

) A . Unlted States Supreme Court in Terry v, tho 392 U S.- 1 30 (1968) where the Court held that 1n'

the absence of probable cause for arrest a pohce ofﬁcer may stop and brleﬂy detain a person for
‘1nvest1gat1ve purposes so long as the ofﬁcer has a. reasonable susplclon supported by artlculable |
’ facts that crlmlnal act1v1ty mav be\afoot. 'Reasonable susplclon requlres a particularized and
objective ba51s that would lead a person to suspect another of criminal activity.” State'v Anderso\n

4 415 S.C. 441, 447 783 S. E 2d 51 54 (2016) (cmng Umted States V. Cortez 449 U.S. 411, 418
o P
. (1981)) Accordlngly, law enforcement ofﬁcers must have more than an 1nch0ate and

TR

~



unparticularized lsus'picion’ or ‘hunch.?l’; :Unit'e_d States "v.l Slocumb, 804 F.3d 677, 682 '(4th Cir.
2015) (quoting Terry, 392 U.S. at 27.(1968). |

| “A court must look to the totaiity-vof the circumstances in determining whether the officer
had a particularized and objective bas1s for suspecting criminal activity.” Foster, 634 I1(3.3d at ‘246.

» Nevertheless it is appropriate for a reviéwing court to separately evaluate all of the factors

articulated by the state and cons1dered by the tr1a1 court Id o

- Ofﬁcer Sherwood’s testrmony precludes a ﬁnding that he had reasonable susp1c1on of . -
illegal vact1v1ty at Ms.' Holman s re,srde‘nce.:»’ He. admitted that he was not called to the _scene Ifor :
anything related to Ms. Holman’;s' apartrnent or‘_ the two Defendants. During the 15 Aminutes

between the time Boston and._Holrnes':went into-the apartment and the knock and talk, Officer
Sherwood admitted that he 'saw nothing :suggesting criminal activity o"cCurring there. Instead, he -
testiﬁed only that he was familiar wrth the people involved, which gave him a feeling that it was
© “kind of weird” and “odd” that Boston and Holme_s would go into Ms. Holman’s apartrnent_. At

i,.rnost Ofﬁcer Sherwood’s testirnoriy’descr\ihes only an “inchoate and unparticularized suspicion”
- or “hunch Wthh is notlsufﬁc1ent to support a ﬁnding of reasonable susplclon | See Slocumb 804
- F 3d at 682 Furtherniore Ofﬁcer Sherwood’s stated ireason for approaching Ms. Holrnan s door | '
iwas to, “see if there is any poss1bly any crlme or 1f she had any 1nformation for u‘s ” (R p 17 ln -
' 7- 1 2) Ofﬁcer Sherwood’stesltlm_on_y _that ‘he was looklng for ev1dence of “any possibly any crime” |
proves that any suspicion'he had was at hest,v unpart_icularized. At worst, it approaches he the kind
of indiscriminate knocking on a'p_erson’s door in search of contraband that so concerned the Counts :
court. Thus,_based on Officer Sherwood’s Ystate‘d reason for approaching Ms. Holman’s door, the

trial court should have found that 'reasonable suspicion of illegal activity did not exist.



| / ‘v ) ‘ - " ‘).b . . {‘.“.l 4”' AY‘ - ‘ \.‘v' ./‘. . ’ : ’r | ‘ . | [ \ -
Moreover the factors artlculated by the State and cited by the trial court do not support a

ﬁndlng that Officer Sherwood had reasonable susp1c1on of illegal act1v1ty Asa ﬁrst factor Officer

]

Sherwood stated that the area around Ms Holman s apartment wasa hot spot for narcotrcs activity.
‘Whlle the characterlstlcs of the nelghborhood can be con51dered in the totahty of the c1rcumstances
'. analysis, 1t carrles no welght standlng alone Anderson 415 S.C. at 447—48 783 S E. 2d at 55 -

: *Moreover courts have noted the 1nherent unfarmess ofkrelymg on thls factor 1n estabhshlng )

v“reasonable susplcron See Unzted States v, Perrzn 45 F. 3d 869 873 (4th C1r 1995) (“Were we to -

1

i‘treat the dangerousness of the nerghborhood as an 1ndependent corroboratlng factor we would be |
"in effect holdlng a suspect accountable for factors wholly out51de of hlS control ”) Anderson 415 ’
S.C. at 448, 783'S. E 2d at 55 (express1ng concem about the erosmn of an 1nd1v1dual’s rlght to be. .
| , free from warrantless searches by v1rtue of the fact that a person has the mlsfortune of 11v1ng in
" _> an area plagued by crrme”) see also Counts 413 S C at 172 776 S. E 2d at 70 (notmg as its
primary concem, the potentral for abuse 1f vlaw enforcement targets_a partlcular nelghborhood in
. fl;'the hope of drscovering contrabandfw‘ithout' a s,earch warrant5’). |
. In'this‘ case the 'vfact that"Mrl Boston was 1n a hrgh ‘crinie area -.should be given little or no B :
-u'l{'welght. The pohce were not 1n the;‘area for the .purpose of 1nvest1gat1ng the narcotlcs actlvrty for |
K -‘.;whlch Mr. Boston was ultlmately arrested See. Anderson 415 S.C. at 448, 783 S E. 2d at 55. ,‘
- (affording httle welght to the suspect S presence ina hlgh crime area when the suspect was merely.'»
" near a property belng’ searched) Moreover Mr Boston was not observed dorng anythlng.
susplcrous, /rnuch less anything 1ndlcat1ve ‘of narcotics activity. He was observed merely walkrng
" frorn a taxi to an apartmentof sor".neonej he‘knew.' _ k ' C
~'As' a s_econd factor, Ofﬁcer Sherwood cited his prior “several run-ins .wit > _Boston'.and
‘ ‘Holm‘es, includingi Sherwood’s cfaim’tthat ‘he recognized the two'from a house where t_he NCCPD '

/




' had “a lot of run-ins w1th drug actlvrty ? (R p. 15, In. 12 17 p 16 In. 1-10). “A prior criminal
- record is not, standlng alone sufﬁc1ent to create reasonable SU.SplClOIl ” Foster, 634 F. 3d at 246-'
- 47 (citing United States' Vi Sprt'nkle, 106 F.3d 613, 617 (4th Cir. 1997)). Prior knowledge of a
| suspect’s crirninal'reeord’ must be paired ‘with ;‘some .mor.e concrete -t‘actors,to demonstrate that :
there was a,r‘easonahle‘ susplc1onof current erirninal activity.?; ';.Id:;f’(internal quotation rnarks and

citations om1tted) s

“In the present case, Ofﬁcer Sherwood d1d not 1nd1cate that he had any speczf ic knowledge L

of Boston’s arrest o crlr_nlnal reeord; he stated only that he had “run-ins” with Boston and Holmes
that involved narcotics,-some .of .rwhich included their mere.prokimity to or presence in a house
known for drug activity; See id. at 246. (diseountlng the state’s rel-ianee on a suspect’s prior record

k " in the reasonable suspic.ion analysis.where the police ofﬁcer “laeked any explicit familiarity” Awith‘

: the suspect s pr1or ‘drug arrests or the d1spos1t10n of those arrests) Here the record indicates only

. that Officer Sherwood knew Boston from prlor ‘run-ins’ He d1d not say whether these “run-ins”

* involved arrests or conv1ct1ons for drug errmes.. Sherwood’s vague knowledge of Boston’s prior
‘history with nareoties is.tool\rague to warrant ‘the' court giving this factor any significant wei ght in
the reasonable susll)icion.analysis.1 vMoreoVer, there are no other.'“concrete factors” that ean be.

' paired with'this knowledge to dernonstrate 'that Qfﬁcer.Sherwood had reasonable suspicion of

' ,l'veurrent crirninal actiVityi.l
Theﬁnal faeto_r was .O:fﬁeer SherWood’sknowledge ’that Ms ﬁolﬁm was adrug user, and

" that she had some non-spe01ﬁc mental 'lrnpairrnent. As to Sherwood’s knowledge of Ms. Holman’_s 5

- -.! Judge Dennis rightly expressed concern that law enforcement’s decision to conduct the knock
- and talk was based in part on knowledge of the Defendant’s prior drug use, the testimony about

“which he’described as ‘generic.” - Judge Dennis stated he was bothered by the notion that “just
because these gentlemen have used: drugs in the past we got the rlght to go wherever they go any -
time.” (R. pp. 370 — 374) : '
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drug use, he testlﬁed that hehad stopped her only once and' referred generlcally to other run lins”"
w1th her Wthh were not ser1ous As to- Ofﬁcer Sherwood s knowledge of Ms Holman S mental“

- state, it is not clear how. specrﬁcally th1s knowledge bolsters the reasonable susplcion analy51s
~ Arguably, Ms Holman s mental state combined with her prlor runins w1th Ofﬁcer Sherwood
related to drugs increased the 1nherent coerciveness of him knock1ng on her door, requesung_to-
speak with}her and ultimately stepping into her apartment 'v The potential for such abu'se was of
con51derably concern to the court in Counts See 413 S.C. at l65 776 S. E 2d at 66 (citing Fern L. |
‘ Kletter Annotation, Constructzon and Applzcatzon of Rule Permzttzng Knock and Talk Visits Under
" Fourth Amendment and State Constttutzons 15 A:LR.6th 515, 515 (2006 & Supp 2015) for the‘
proposmon that ¢ polrce must conduct themselves ina manner that does not communrcate to a\'

',reasonable person that he or she is not free to 1gnore the pohce presence, and police must remarn

B .'1n those areas of the property that are 1mpl1edly open to- the pubhc ) 'In this case, rather thanq o

addlng to the reasonable susp1c1on analy51s Ofﬁcer Sherwood’s knowledge of Ms Holman s

. ;t “ o ‘mental deﬁc1en01es adds to the not1on that the knock and talk Wthh then led to Ofﬁcer Sherwood L

S 'actually commg 1nto the home was more coercrve than average.

Accordrngly, the above factors cons1dered together do not support a ﬁnding that Ofﬁcer o

' Sherwood had reasonable susprcron of 1llegal act1v1ty Moreover the facts in the 1nstance casef

A stand in ,stark contrast to thOSe in Counts, in which the Supreme Court held that law enforcemen_ti IR

SR had reasonable: suspicion of illegal activity prior to conducting the ‘knock and’ talk at Counts'’

resrdence Id at 173, 776 S E 2d at 70 In Counts, the police recelved two separate anonymous tips_
- from c1tizens who alleged that Counts was selhng drugs, along w1th 1nformatron 1dent1fy1ng his
vehicles, h1s phone number, and his use of multiple identities. /d. The police made efforts to -

corroborate the information by reviewing Count’s rap sheet, which confu;méd that Counts had
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>,1.p'r_ior drug. convictions and'had ‘two:fals{e“ jdentiﬁcation cards‘.' 6n record. Id. At one point, law -
ent‘orcement even attemptedanultlmatelyunsuccessful drug buy. at bounts’ residehce. . Id at 157,
776 SE2d at 62. Thev court held the speciticitv’ of the anonymous tips- and law enforcement’s
'effort.s to COrroborate the tips indicated ‘the ofﬁcers were not randomly knocklng on Counts' door
: but had reasonable susplclon to support the1r de01s1on to approach Counts re51dence and conduct
the ‘knock and talk.”” Ia’ at 173 776 S: E 2d at 70 | . |
In Mr. Boston’ s case, there was no anonymous t1p, no investigation into Boston’s, Holmes’>
or Ms. Holman s prlor‘ arrest or conv1ct10n records and no attempts to 1ndependently corroborate
any‘ of the vague knowledge upon wh1ch Ofﬁcer Sherwood relied. There was only Ofﬁcer
Sherwo:)d’s prior “run-ins’ w1th the people 1nvolved and the1r eollectlve presence in a high cr1me
., area. These facts demonstrate ,that Ofﬁcer Sherwood was relymg upon nothing more than a hunch
that he might Auneo‘ver-some kind of curre’nt,'crimi;nal activityv 1f 'he»randomly knocked on the door ,
"I,:of a mentally 1mpa1red woman w1th a h1story of drug use .who hved ina high crime nerghborhood
,vOn these facts the court should have found that Officer Sherwood d1d not have reasonable
_ _suspicion.‘. . Aecordingly; ‘the ‘evidence_’ seized followmg the knock and talk should have been

A

suppressed. e
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CONCLUSION .

Based on the foregomg argument Appellant respectfully requests th1s Court reverse

Appellant Boston s conv1ct10ns and sentence or, in the altematlve remand for a new tr1al
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