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STATEMENT OF ISSUE ON APPEAL .

D1d the trial court err by deny1ng Appellant S, motlon to suppress ev1dence se1zed after :
law enforcement conducted a “knock-and talk” w1thout reasonable suspicion of illegal act1v1ty in
violation of Appellant’s right to prlvacy under Art1cle I, Section. 10 of the South Carolina .
Constitution and State V. Counts 413 S.C. 153 776 S.E.2d 59 (2015)‘7 '

COUNTER-STATEMENT OF ISSUE ON APPEAL

Assuming for argument ] sake Appellant could properly challenge the constltutlonal
propriety of the officers’ act of approaching another individual’s residence to knock on the front-
door and those officers lacked reasonable susp1c1on of criminal act1v1ty when they did so, did the
~ trial Judge nonetheless correctly decline to suppress any of the incriminating evidence discovered

as a result of the “knock-and-talk” in light of the fact the ofﬁcers actions were fully consistent
-~ with the controlllng state and federal precedent in effect at the t1me they approached and IR
knocked on the residence’ s door‘7



STATEMENT OF THE CASE’ R
- InMarch of 2015, Appellant Darell Onéil ’Boston 'wa‘s arrested‘aft‘er law enforcement :

officers caught him and an accOmplice, W_illiam Holmes, in the process of manufacturing crack

J

C

cocairie insidef'another individual_’s: residence. In 'qu‘embef of A2v015,"the Charleston County
Grand Jury indicted Appellant '.for‘one: count of m,anufacturing crack cocaine, one count of"

‘ possession of crack :cocaine. with intent to distribute,»‘andpne count of possession ofa cont_rolled'_ ;
substance with intent to distributewithin'proximity of a school. Prior to trial, Appellant ﬁled a
motion to suppress and on November 30,2017, a pre- trial hearing was held on Appellant s
_motion in. the Charleston County Court of General Sess1ons w1th the Honorable R. Markley
Dennls I, c1rcu1t court Judge pres1d1ng On J anuary lO 2018 Judge Dennis 1ssued a written E
order deny1ng the suppressmn motion. Thereafter on February 5, 201 8,a Jury. trial was |
commenced solely on the chargesof manufacturmg crack cocaine and possesslon Qf_q;'ai'qk‘
cocaine with intent/to distribute in theCharleston' County Court of General Se'ssions' w1th Judge

Dennis again presiding‘l, At the conclusion of the three-'day triali the jury convicted Appellant of

manufacturmg crack cocaine 23 Followmg the verdict Judge Denn1s sentenced Appellant toa -

seventeen year term of 1mprisonment 4 Subsequently, on February 14 201 8, Appellant ﬁled a

i " R : ~
T i3

1 Appellant was’ tr1ed jointly with Holmes but Holmes absconded prior to trial and was not ‘
present for it. (R. pp 157-160). S S ¥

2 During the course of trial, the trial judge instructed the jurors they could only convict Appellant
of one of the indicted charges in the event they found his gullt had been established (R pp 477-
478) ' :

*In addition to conv1ct1ng Appellant of manufacturmg crack cocaine, the jury also conv1cted
Holmes of manufacturing crack cocain€ and possess1on of cocalne (R pp 480 481)

4 Smce Holmes was not present for trial his sentence was sealed at the conclus1on of the
sentencing proceed1ngs (R.'p: 504). Thereafter once Holmes was eventually apprehended his
sentence was. unsealed and the trial Judge 1mposed an aggregate term of 1mpr1sonment of- twenty

2 .



. South Carolina Appellate Court Public Index,

- motlon for anew. tr1al Whrle that motlon was strll pe‘ndrng, Appellant then ﬁled botha
| | » ',premature notlce of appeal and a motlon seeklng recons1deratlon of his sentence on February 16,
2018.- Ultlmately, Appellant s premature appeal was. drsmlssed and Judge Denn1s demed
: Appellant s post- trlal motlons followmg a hearlng on the matter conducted on March 15 2018 5

Appellant then tlmely ﬁled a vahd notlce of appeal

v

: years for hlS conv1ct10ns Records for Wllllam Holmes, Charleston County Public Index
h’ttps //Jcmsweb charlestoncounty org/Publchndex :

s Currently, the records assoc1ated with Appellant s premature appeal are available on the South
Carolina Appellate Court Public Index. Appellate Records for State A Darell Oneil Boston

h’ttps //ctrack sccourts org/pubhc/caseV1ew do‘7csIID 66782
, 3



" STATEMENT OF FACTS.
Around appro}rlmately 500 pmon March 6, 201 .5’,Al.several"ofﬂcers from the North
' . ,_Charleston PoliceADepart'ment 'including Ofﬂcer‘vJoseph Sherwood and Sergeant Fred Hoose
took up a posrtron in an area located in North Charleston South Carolrna that was known tobea
“hot spot” for narcotrcs actrvrty (R pp. 10 12 pp- 14 15 p 47 pp 51 52 p 77 pp 200- 201
p. 242 p. 342; pp 345 346) Whrle they were there the ofﬁcers observed Appellant and B .
Holmes whom they recognrzed as berng connected to dru'g actrvrty, arrive to the areaina “

: taxrcab exrt it together and qurckly enter a nearby smgle occupancy apartment rented by Denrse .

Holman whom they knew to be a drug user. wrth some cognrtrve 1ssues (R pp 14 16; p 48 p ’

: 52 pp 200 204, p 242 p 293 pp 352 353) Susprcrous the ofﬁcers temporarrly remarned

| where they were and d1scussed what they had observed 7 (R p 15 p 201) However after

wa1t1ng approxrmately ﬂfteen m1nutes they dec1ded to approach Holman ] apartment to both :

| make sure she was okay and find out if any crrmrnal act1v1ty was afoot (R pp 16 17 pp '68- 69 4: o

o PP 71-78; p. 242; P 291). .
Upon approachlng the resrdence Ofﬁcer Sherwood knocked on the door and 1dent1ﬁed
hrmselfasalaw enforcement ofﬁcer (R p. 16 p. 18; p 52 pp 124 125 pp 204 205 p- 328 p |

346). In response, Holman opened the door in an 1nv1t1ng way, and Ofﬁcer Sherwood asked

",

At that time, Appellant had an extensrve cr1m1nal record which 1ncluded convictions for

-» trafﬁckrng crack cocaine, trafﬁckrng cocaine, possessmn of cocaine w1th intent to dlstrrbute o
- possession of cocaine, and possession of marijuana: (R. p. 492). Likewise, Holmes also had an
extensrve criminal récord, which 1ncluded convictions for trafﬁckrng crack cocaine, possession -

" of cocaine with intent to distribute, possession of crack cocalne possessron of cocarne and
possessron of marrjuana (R pp 501- 502) , :

7 As to why what he observed rarsed h1s susprcrous Ofﬂcer Sherwood subsequently explarned he
- knew it was common for drug manufacturers to.use the apartments in'the area where Holman

", lived to manufacture drugs in exchange for some form of compensation. (R. p. 36).

Furthermore, Officer Sherwood indicated he had received drug-related complalnts in connectron .
1o Holman sapartment complex (R pp 59- 60 , D: 2407 pp 291 292) ‘

4



‘her 1f she minded 1f they came 1ns1de and spoke w1th her (R pp 16 18 p 52 pp 93 94 p 100

p. 113 p. 124 pp 204 205 P. 328 p. 346) At that pornt Holman who appeared to be relreved -

granted consent to the ofﬁcers and Ofﬁcer Sherwood stepped 1n31de the small apartment (R. p.
‘ 16 p 18 pp 2223 p. 53 . p. 78 pp 9394 p 9S p. 113 ;ﬁp 205207 p. 231 P 328 p. 346)
| When he did so, Ofﬁcer Sherwood saw Appellant and Holmes huddled together in the...

apartment s‘ k1tchen near a microwave w1th two plast1c bags conta1n1ng wh1te residue nearby
(R pp 23 24 pp. 56 57 . 207 pp. 210 211 p 243 pp 255 259) Almost 1mmed1ately aﬁer ,
that, Appellant and Holmes realrzed the ofﬁcer had entered the apartment ‘and the two qu1ckly
opened the microwave, made rap1d hand movements slammed the mrcrowavevshut and then ﬂed
‘ l1nto the adJacent bathroom (R pp. 25- 26 PD. 210 211 p. 263 pp 282 284) In response, -
Ofﬁcer Sherwood d1rected Appellant and Holmes to come out of the bathroom and they
~ complied. (R p. 28 p 211; pp. 346 347) The men, who were v1s1bly nervous were then |
detalned and Sergeant Hoose proceeded to conduct a consent-based search of Holmes (R p.

29 p 41 p 65 p 119 D 124 p 211 p 248 p 349, p 367) Dur1ng the- search Sergeant s
| Hoose located a bag of cocame and a d1g1tal scale in Holmes ] pockets (R p. 29 p 212 pp. f‘
s '221 223 p 349) Meanwhrle Officer Sherwood conducted a br1ef protect1ve sweep of the

' apartment (R p. 29 p 57 P. 211 p. f367) Dur1ng the sweep, he found a steamrng Pyrex brand :

cup 1n the bathroom w1th a substance that appeared to be crack coca1ne 1n51de (R P 29; pp 58- o

: '59 pp- 70-71; P, 211 p. 218 D 286 p- 350) Addltlonally, Ofﬁcer Sherwood foundad1g1tal

scale in the k1tchen and notlced the mlcrowave stlll had nearly two m1nutes leﬁ on its trmer 910

,.’I".- ,\

‘ '8 Ultrmately, an add1tlonal bag of cocaine was dlscovered in Holmes s possessron when he was:
searched at the Jarl (R pp- 222 223; pp 393 394)

o Later on, the microwave was tested for the presence of cocaine, and the testmg suggested '
' .coca1ne or cocaine. resrdue was present 1n51de it. (R. pp. 31 32 pp 226 228)

g . ‘;‘;‘, 5‘ . :



" (R. p 26 p. 213) Ofﬁcer Sherwood then obtalned a search warrant to conduct a more complete

- search of the apartment the drugs and other 1ncr1m1nat1ng ev1dence were secured and Appellant

. - and Holmes were arrested (R p. 31 P 33 Pp. 212- 213 pp 223 224 pp. 279 280 p 350 p

~

358; P 382) :
As the 1nvest1gatlon 1nto the 1nc1dent contlnued the crack coca1ne recovered from. .
Holman ] resrdence was subm1tted for testmg along w1th the cocalne recovered from Holmes s
' pockets (R p 406) Upon completlng the‘analy51s an expert forertsrc analyst conﬁrmed the '
_ substances were, 1n fact 5.83 grarns of crack cocaine and 0.57 grams of cocame (R pp. 404-
406 p. 412 p. 416 p. 420) At that point, Appellant was 1nd1cted for manufacturmg crack
| cocalne possess1on of crack coca1ne with 1ntent to d1str1bute and posscssron ofa controlled
‘substance wﬁh 1ntent to dlstrlbute w1th1n proxrmlty ofa school (R. pp 509 5 14) .
Before h1s case was brought to tr1al Appellant sought the suppress1on of all the ev1dence
' dlscovered as a result of the “knock-and talk and the tr1al Judge conducted a pre-trlal hearmg,‘
on the matter. (R p 6 pp. 523- 524) Durlng the course of the hearlng, Ofﬁcer Sherwood |
.'recounted the events of March 6, 201 5, and 1dent1ﬁed Appellant as one e of the men he caught
o manufacturlng crack cocalne 1ns1de Holman s apartment on that datc 1 (R pp- 10 83). In
addltlon to that test1mony, Holman who admltted she had prev1ously been a crack cocarne user, -
: offered her account of the incident, 1nd1cated Appellant and h1‘s accomphce were using her - '

' res1dence at that t1me to manufacture crack coca1ne and afﬁrmed she voluntarlly provrded

consent to the ofﬁcers to enter her apartment after they knocked on her door (R pp. 88 102)

L Notably, no food items were d1scovered in Holman s k1tchen other than some baklng soda
- which was an 1ngred1ent used in the manufacture of crack cocaine. -(R. p. 78; p 93;  P: 213 p-
229 p. 304 pp 333- 334) ' »

Ea 1 By the time of the suppressron hearmg, Ofﬁcer Sherwood had been promoted to the rank of .
’ sergeant (R . 10) ‘ : o

2



Meanwhile, Appellant who admitted he had been a cocaine and crack coca1ne dealer offered a
‘sharply d1fferent account of what occurred claimed he was 51mply at Holman s apartment on the
 date of the 1nc1dent 'as,an 1nv1ted guest, and alleged he was there solely to use her electronics to
upload music to his phone.‘ (R. pp. 104-1 1 5) Similarly, Holmes denied- goi_ng to Holman?s |
partment to manufacture crack' ‘cocaine while insisting he instead went there with Appellant to.
get high” and upload some musm (R pp 117 126) However Holmes d1d candidly admit he
had cocaine. and mar1Juana in hlS pockets at that time (R pp 118 119; p 122)
Followrng the presentation of that test1mony, Appellant argued the “knock and talk” and :

ensuring search/ were unconst1tut10na1 pursuant to both the state and federal constitutions (R |

pp 137-138). In support of that argument Appellant cited to the South Carolina Supreme

- Court’s decision in State v. Counts 413 S.C. 153, 776 S.E. 2d 59 (2015) for the proposmon a

“knock-and-talk” requires reasonable susp1c1on wh11e ma1nta1n1ng the ofﬁcers dld not, in fact

possess reasonable susp1c1on when they approached the door of Holman s resrdence 12 (R pp
| 131 132; pp. 150- 151 pp 534 535) Furthermore Appellant alleged Holman ] consent was not .

vahd or sufﬁc1ent the drugs observed 1n51de Holman S re51dence were not actually in plam view, '
: ‘ and the protective sweep conducted by Ofﬁcer Sherwood was 1nva11d (R pp 132 134 pp 537-. '
541) In rebuttal the sohcitor contended Appellant dld not have a reasonable expectation of
privacy in Holman s re51dence and the “knock-and talk” was supported by reasonable suspicion
under the totahty of the c1rcumstances (R pp. 141- 142 \pp 145-147; pp. 589 593). |
Furthermore the solicitor maintained the ofﬁcers obtained valid consent from Holman Ofﬁcer |
Sherwood observed the bags of cocaine in plain view upon entering ‘the apartment, aproper A .

~ protective sweep was conducted based on the exigent circ'umstances that arose, and the, ensuing

12 While the “knock-and talk™ at Holman S re51dence occurred on March 6 2015 the dec151on in.
Counts was not 1ssued until July 8 2015 State V. Counts 413 S. C 153 776 S. E 2d 59 (2015)




full search of the res’idence w‘as conducted with a valid search warrant supported by probable A
cause. (R.pp. S94-604). - : | SR '-

At the conclu51on of the pre -trial hearlng, the tr1al _]udge took the matter under
' adv1sement (R p- l5 l) Thereafter upon cons1der1ng the arguments of counsel the trial Judge |
denied Appellant s suppressmn motlon (R p 610) In deny1ng the motion the tr1al _]udge
spec1ﬁcally found Appellant had standing to raise the constitutional challenge pursuant to the:
South Carolina Constitutlon; (R. p. 61_0). However, based on the tot_allty of the circumstances,
the trial judge determined thev,,o'fﬁcers possessed reasonable suspicion:of criminal activity at the
time of the “knolck-andftall{.” (R. p- '166; p. 61 O) 'Furtherrnore? the _Atri_aljudge co'ncluded.the |
’ofﬁcers obtained valid consent to enter after knocl(ing on Holman"s" door and acted 1n an entirely -~ -
reasonable manner once they entered Holman ] apartment (R p. 610). J |

Subsequently, Ap'pellant proceeded forward to- trial on the charges of manufacturing o
crack cocaine and possesswn of crack cocaine w1th 1ntent to distrlbute R.p. 159) During the |
course of _tri,al,,the ofﬁcers_l 1nvo,lved in “knock-and;talk” and ensulng investigation testiﬁed about
the .eventslthat transpire_d,. and Appellant was identiﬁed:as one of the individuals ‘discovered in |
the act of manufacturing crack cocaine inside Holman’s apartmenton the date of the incident :
| (R pp. 197-294; pp 302 307 pp. 342- 369 pp- 376- 390 PP 392- 395) Furthermore Holman
-offered her account of the events occurring at the time of the “knock-and talk and the crack |
cocaine and other, 1ncr1m1nat1ng‘1tems discovered asa result of the “knock—and talk” were’
admitted 1nto ev1dence over Appellant s renewed objection (R pp 322 330 pp 333 341; pp
411 412 pp 415 416)

At the conclusion of tir'ial, the jury _convicted Appellant of manufacturing ctack cocaine.

: ’ - . e ' B h . . . . . \\' . ’
(R. pp. 480-481). .Followirig the verdict, the trial judge sentenced Appellant to a seventeen-year

~

P



: term of 1mpr1sonment (R p: 500) Thereafter Appellant moved for anew tr1al on mult1ple -

grounds 1nclud1ng on the basis the trlal judge allegedly erred by deny1ng h1s motion to suppress
(-

- the crack cocaine and other ev1dence found as a-result of the “knock-and talk ? (R p: 611; pp

613 618) However once agam the trial Judge demed Appellant S mot1on (R pp 506- 507)



- an appellate court must affirm 1f there is any ev1dence to support the’ ruhng

STANDARD OF REVIEW"Jf

ln criminal cases, appellate courts sit o review errors of law only State v. Baccus 367

S. C 41, 48, 625 S E 2d 216 220 (2006) In search and seizure cases, an appellate court in South
Carollna is. hmlted to determrnrng 1f there is any ev1dence to support the tr1al court s ﬁndlngs and

can only reverse due to clear error State \A Flowers 360 S.C. 1, 5 598 S.E. 2d 725 727 (Ct

'A'pp. 2004)' see State v. Brockman, 339 S.C. 57 66 528 S.E.2d~661, 666 (2000) (“[W]e w1ll

review the tr1al court s rul1ng llke any other factual ﬁndlng and reverse if there is clear error We
w1ll afﬁrm 1f there is any ev1dence to support the rullng ) The rev1ew1ng court may conduct 1ts |
. own revrew of the record to determme whether the trral Judge s ruhng is supported by 1 the

ev1dence Statev Khlngratsalphon 352 S C. 62,70, 572 S. E2d 456 460 (2002) However the '

A

appellate court must afﬁrm the tr1al court if there is any ev1dence supportlng the rullng See

- State v. Moore 415 S. C 245 251 781 S. E 2d 897 900 (2016) (“[A]ppellate courts must afﬁrm E "

)

if there is any ev1dence to support the tr1al court S ruhng ”) State v. MOI’I‘IS 411'S. C 571 ’ 578 T

769 S. E 2d 854 858 (2015) (“ ‘When rev1ew1ng a Fourth Amendment search and seizure case,
” (crtatron ' o

omltted)) Cr1t1cally, the appellate court. w111 not reverse merely because 1t would have reached a

| dlfferent conclusmn than the tr1al Judge State v R1vera 384 S C 356 361 682 S E 2d 307 310

(Ct App 2009) see Khlngratsamhon 352 S C at 70 572 S.E. 2d at 459 (“ln State V. Brockman
[w]e concluded the appellate court would not review the tr1al Judge s ultlmate determlnatlon ‘

'de novo but rather would apply a deferentlal standard of rev1ew ”). 1 o |

g



'ARGUMENT

Even assuming Appellant could properly challenge the constitutional proprlety of
the officers act of approaching another.individual’s residence to knock on the front door
and those officers lacked reasonable susplclon of crlmmal activity when they did so, the
trial judge correctly declined to suppress any of the incriminating evidence discovered as a
‘result of the “knock-and-talk” because the officers’ actions were ‘fully consistent with the
controlling state and federal precedent in effect at the tlme they approached and knocked
on the residence’s door . , ,

Appellant contends the tr1al Judge erred by decllnlng to" suppress the ev1dence d1scovered
asa result of a “knock-and- talk” conducted at a resrdence he was usmg to manufacture crack
cocalne In support of that contentlon Appellant malntalns the “knock-and-talk” conducted by
the ofﬁcers const1tuted an unreasonable 1nvasron of pr1vacy in vrolatlon of' l'llS rlghts under the
South Carollna Const1tut10n because the ofﬁcers allegedly lacked reasonable susp1c1on of
c'rrmlnal actrv1ty when they appr_oached the re51dence and.knocked' on 1ts‘door. Crltlcally, even
assuming for argument’s sake the officers’ actions violated Appellant’s own personal rights .
‘under the'South CarOlina Con‘stitution due to the absence ‘olf reasonablesuspicion application‘bf :
the exclusmnary rule was not approprlate in Appellant s case because the ofﬁcers fully complled
with.the controlhng state and federal precedent in effect at the tlme they conducted the: “knock- k ‘
and- talk” at Holman s re51dence Under such c1rcumstances suppressmn of the ev1dence K

O

T

13 Importantly, the re51dence where the “knock and- talk” was performed was not Appellant s
residence and, instead, was a residence he and his confederate were simply.using on a brief and
,temporary basis to manufacture crack cocalne as part of a quid pro quo arrangement with the . ..
- actual resident. (R. p. 15; pp. 30-31; p. 36; pp 68-69; pp. 91-92; p. 135; p. 214; p: 245; pp. 279-
280; p. 304; pp. 326-367, p. 333; pp. 339-340; pp. 608- 610) Under those circumstances, - -
,Appellant had no expectation of privacy—legitimate or otherw1se—1n the re51dence and,
therefore, could not possibly meet his burden of establishing he had a reasonable expectatlon of

' privacy that was unlawfully violated by the “knock-and-talk” he sought to challenge. See State -

- v.McKnight, 291 S.C. 110, 114, 352 S.E, 2d 471, 473 (1987) (instructing a defendant seeklng to
challenge the propriety of a search or selzure must establish his own personal constitutional
rights were violated by that search or seizure in order to be entitled to'the benefits of the .
exclusionary rule) see also Rakas v. Illiniois, 439 U.S: 128 132, n. 1 (1978) (“The proponent of

- a mot1on to suppress has the burden of establlshlng that hls own Fourth ‘Amendment rights were .
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would not have served the | goals of the .ex'cl_u.s.io_nary rule 1nany way.‘sl‘nce;the ofﬁcers vvere_
+ simply acting in a manner that had been judicially condo.ned at the tirne of the “.knock-and-talk.;’ -
Accordmgly, the tr1al Judge commrtted no. error by decl1n1ng to.suppress the evidence d1scovered
as the result of the “knock and- talk ” wh1ch notably, was conducted several months before the

newly enunc1ated” rule from State v. Counts 413 S C 153 776 S.E.2d 59 (201 5) requ1r1ng

reasonable susp1c1on was even in exrstence Appellant s conv1ctlon should be affrrmed
Beyond the protectrons afforded by the Un1ted States Const1tutlon the South Carolrna
| Const1tutron prov1des 1ts own protect1ons to the state S crtrzens aga1nst unreasonable searches

-and selzures Statev Forrester 343 S. C 637 643 541 S E2d 837 840 (2001) see S C. Const. o

art I, § 10 (“The r1ght of the people to be secure in the1r persons houses papers and effects
: aga1nst unreasonable searches and selzures and unreasonable 1nva31ons of pr1vacy shall not be .
v1olated[ ) see also also U. S Const amend IV (“The r1ght of the people to be secure in the1r

persons, houses, papers, and effects, agarnst unreasonable searches and seizures, shall not be

v1olated by the challenged search or seizure. ) Alderman v. United States, 394 U.S. 165 174
(1969) (“Fourth Amendment rights are personal rights which, like’some other const1tut10nal
rights, may not be vicariously. asserted.”);.cf. Minnesota v. Carter 525 U.S. 83, 91 (1998) '
(holding Carter and his accomplice had no expectat1on of privacy in anothet person’s apartment
that they were only briefly and temporarily using for the business-like purpose of packaging
cocaine); State v. Robinson, 410 S.C. 519, 530,:765 S. E2.d 564, 570 (2014) (*[W]e find that -
[Robinson] was ‘merely present with the consent of the householder,’ and as such, did not have a_,
reasonable expectation of privacy on the porch of Apartment 122.” (citations omitted)). .
Accordingly, the trial judge’s ruling’ refusing to-suppress,evidence discovered as the result of an .
allegedly unreasonable invasion of someone other than Appellant’s state constitutional r1ght to
- privacy should be affirmed due to Appellant’s lack of a reasonable expectat1on of privacy in.
Holman’s. residence. Cf. State v. Weaver, 374 S.C. 313, 326,649 S. E.2d 479,485 (2007) '
(Plelcones J., concurr1ng) (“Analysrs of the facts of this case w1th our privacy provrsron in mind -
reveals no state constitutional violation. Although one’s expectation of privacy in his automobrle
increases when that automob1le is parked in the backyard of his private residence, [Weaver] in
this case was not the owner of the Jeep that was seized. More 1mportantly, the vehicle wasnot - '

o parked at [Weaver] s residence. Our state constitution’s provrs1on protecting unreasonable’ -

invasions of pr1vacy necessarlly requires some analysis of the privacy interests involved when a .
warrantless seizure is made on pr1vate property. However, [Weaver] cannot show he had a
reasonable expectat1on of pr1vacy in the serzed Jeep ? (footnote omrtted)) '

2



' vrolated[ 17). F urtherrnore prrmarrly in order to guard agalnst 1nvas1ve technolog1cal -
advancements the South Carolrna Constrtutron also expressly protects our crtr;ens from -
: unreasonable invasions of prrvacy ? S C. Const art.1, § 10; see F orrester, 343 S.C. at 647 541 A;
3 S.‘E..2d at 842 (“[Tlhe drafters-of our state constrtutiron s rlght to'prlvacy.p‘rovrsron were:" _
- prir‘icipally_ concemed with the emergence of new electronlc :.t'echnolo éles that increased the
| ;gove_rnrnent’s ability to conduct sear.ch.es."").u .. " '. e | B |
Through the additional provision regardlng lnvaslons'.of privaey,'l“the people‘ of South
Carolina have 1nd1cated that searches and selzures that do not offend the federal Constltutron i

may still’ offend the South Carohna Constrtutron ” State V. Weaver 374 S. C 313 322 649 - V

‘SE.2d 479 483 (2007) Thus, “the South Carollna Constltutron favors an 1nterpretatron offerrngf‘
a hrgher level of pr1vacy protectron than the F ourth Amendment ”? Id However the South |
Carohna)Constltutron by its express language only forbrds searches | serzures and mvasronsof
privacy that are unreasonable S C. Const. art I § 10 see State V. Foster 269 S C 373 378

237 S E.2d 589, 591 (1977) (“It 1s only unreasonable'searches and serzures that are prohrblted.”)' ’

see also Marvland v. Buie, 494 U. S 325 331 (1990) (“It goes w1thout say1ng that the Fourth

Amendment bars only unreasonable searches and selzures[ ]”) Accordrngly, Just lrke the search

and se1zure protectrons offered by the federal const1tutron the touchstone of our state

~ constltutlon s search ‘and seizure protectlons 1s reasonableness : See Florrda V. ereno SOO,'U'-S

248 250 (1991) (“The touchstone of the Fourth Amendment is reasonableness' s see also Helen

i

A North Carolma U S. 135 S. Ct 530, 536 (2014) (“To be reasonable is not o be perfect S

' and s0 the Fourth Amendment allows for some mlstakes on the part of government ofﬁcrals :

M

B giving them ‘,farr,leeway for enfor_crng the law rn the communrty s protectlon (01tat10n B

omitted)).
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Typically, when aconstitutional violation occurs, any. evidence seized as the result of that
unconstitutional aCtion mu'st be excluded from trial» pursuant to the exclusionary rule' whichisa-

' Judrcrally created remedy desrgned to serve asa deterrent sanctron agarnst unconst1tut1onal

conduct Weaver 374 S C.at 319 649 S E. 2d at 482 see generallv State V. Brown 401 S C 82

88 736 S. E 2d 263 266 (2012) (“The Fourth Amendment 1tself provrdes no remedy for a
,}'vrolatlon of the warrant requrrement However the Un1ted States Supreme Court has fashroned a
judicially-create:d.remedy, the lexcluSion\ary rule,, whlch is a deterrent sanction' by.which the -

| prosecution is barred from introducing evidence obtained iin violation of the Fourth
Amendment ” (crtatlon omltted)) Importantly though 0 the exclusron of evrdence follow1ng an
unconstrtutronal actlon 1s not a personal const1tut1onal rrght nor.rs rt desrgned to redress the o

b

1nJury occas1oned by an unconst1tut10nal search ? Dav1s V. Unlted States 564 U S 229 236

(201 1) (c1tat10ns om1tted) see Stone V. Powell 428 U S 465 486 (1976) (“[ ]he [exclus1onary]

rule i is not a personal const1tut1onal rlght It is not calculated to redress the i 1nj ury to the privacy

of the victim of the search or selzure[.]”)' Elklns V. Unlted. States, 364 U.S. 206,'21‘7, (l 960) ,
: ‘(“The [exclusronary] rule is calculated to prevent not to repalr ) Due to the'he—avyc0sts
exacted by the exclus1on of ev1dence on both the _]udlClal system and soc1ety asa whole
appllcatlon of the exclu51onary rule is only approprlate where the deterrent beneﬁts of .the rule' '
outweigh the heavy costs its appllcatlon would exact Brown 401 S C. at 88, 736 S.E. 2d at 266.r‘.
As aresult, not every constltutlonal violation warrants the appllcatlon of the exclus1onary rule

State v. Adams 409 S.C. 641 647 763 S. E 2d 341 345 (2014)

Wrth those pr1nc1ples in mind, the matter at issue in the case sub ]udlc 1nvolves two T
' d1st1nct 1nqu1r1es The ﬁrst 1nqu1ry hlnges on the quest1on of whether the ofﬁcers actlons 1n

conduct1ng the “knock and talk” at Holman S res1dence vrolated Appellant S const1tutrona1

/ P
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\‘ _rlghts See Ill1no1s V Gates 462 U S 213 223 (1983) (“The vquestlon whether the exclus1onary

. .rule S remedy is appropr1ate in. a part1cular context has long been regarded as an 1ssue separate ; .
B from the quest1on whether the Fourth’ Amendment rlghts of the party seek1ng to 1nvoke the rule
' ': were Vlolated by pohce conduct ) Meanwhlle the second—and most crltlcal—lnqulry h1nges

-oon the questlon of whether suppress1on of the ev1dence was warranted 1n the event ar

. ‘t

' analyt1cally d1st1nct 1ssue ”) see also Hudson v. M1ch1gan 547 U S A586 592 (2006)

_ '( [E]xclus1on may not be premlsed on the merer fact that a const1tut1ona1 v1olatlon was a ‘but-for

- u..v T

cause of obtammg ev1dence Our cases show that but for causahty is only a necessary, not a - PR

*sufﬁc1ent cond1t1on for suppress1on ) To resolve those quest1ons % 1t is cr1t1cally 1mportant to

¥

‘ Alook to the law in effect——and thus avallable as gu1dance to the ofﬁcers——at the t1me the ofﬁcersi.f“;‘;)" -

a" " B “ e . ‘,_'

:- B conducted the “knock-and-talk” 1n Appellant s case See Dav1s 564 U S at 250 (“[W]hen the

& exclus1onary rule does not apply ”)

D pollce conduct a search in obJectlvely reasonable rel1ance on blndlng appellate precedent the . f

; : P : v . . . E3E

’ {14 S1gn1ﬁcantly, resolut1on of the second 1nqu1ry is so cr1t1cal 1ts resolutlon can render resolutlon -
' (expla1n1ng a rev1ewrné court i ‘may. proceed dlrectly to the good fa1th 1nqu1ry w1thout ﬁrst o
dec1d1ng whether a warrant was ‘supported by probable cause) United:States v. Bynum, 293 F. 3d’_ S
192, 194-195 (4th C1r 2002) (“Assummg without' dec1d1ng that no probable cause supported the

.. warrant; we will proceed 1mmed1ately to-a cons1deratlon of the ofﬁcers good fa1th [t (c1tat10ns
v.'om1tted)) PRI RN S VT SR S

LI T
. 5§




S

license has been extended to all manner of Visitors and has granted door-to-door salesmen
service prov1ders evangellcals nelghbors \lctw enforcement ojj" cers and anyone else who mlght_
w1sh to do so an equal opportunlty by wh1ch they can attempt to make contact w1th the residents-
ofa home regardless of their‘partlcular motlves for do1ng s0.. See 1d. at 9 n 4 frecogn121ng “all :
_are mvzted” to approach a home to speak with an occupant pursuant to the 1mpl1c1t llcense)

Thus, even though every homeowner mlght not need—or even have the remotest desire—to buy‘
| anew vacuum cleaner or box of cookies, obta1n-ass1stance w1th yard ma1ntenance speak. to a |
‘ stranger who wants to d1scuss rel1glon or some other top1c lend a cup of sugar 'or chat w1th an
ofﬁcer of the law, a citizen of our state and country can perm1ss1bly approach a home and knock -
on the 'door in an effort to talk to someone rnslde solely'by _v1rtue of the 1mp_l1c1t license der1vedj. |
from long stand1ng customs and practlces Id at 8. | |

| Accordlngly, law enforcement ofﬁcers—lncludmg those in South Carollna—have -

trad1t1onally been fully ent1tled to ava1l themselves of that 1mpl1c1t llcense and Just l1ke everyone
‘ else have been perm1tted to approach a home to speak w1th someone res1d1ng 1n31de regardless |

of their purpose for do1ng SO, 1nclud1ng 1f that purpose was to conduct a “knock-and-talk. See

. Kentuckv V. Klrrg, 563 U.S. 452 469 470 (2011) (recognlz1ng law enforcement officers. not -

. ,armed w1th a warrant ord1nar1ly do not v1olate an 1nd1v1dual s const1tut10nal rlghts by
approaching;aihome and knocking on a door).»\_ ‘Demonstratlng that fact;(our Supreme ,Court'
expressly reco'gnized law enfOrcement"offlcers were obvicusly entitled to go to'a' person’s home .

and door to 1nterv1ew that person through 1ts decls1on in State V. erght 391 S.C. 436 444 706 '

S.E. 2d 324 328 (201 1), which was dec1ded over four years before the. ofﬁcers approached the

; res1dence to conduct the “knock and talk” in Appellant s case Spec1ﬁcally, in erght law
g .
enforcement ofﬁcersrecewed an a‘nonymous tip dogfrghtlng _was taklng"place ata moblle horne,

' I A D coy
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drove past the res1dence identified in the t1p ona publlc road to 1nvest1gate and observed a large
number. of vehlcles and shmmg spotllghts at the res1dence 1d. at 440 706 S.E. 2d at 325 Based _
on the1r observatlons the ofﬁcers stealth1ly approached the home in mult1ple veh1cles by dr1v1ng
down a pr1vate d1rt road and act1vated the1r headllghts Just as they neared the home Id at 440
706 S. E 2d at 326.. When they d1d 50, the ofﬁcers saw people and dogs runnlng away along w1th
a portable dogﬁghtlng p1t that was be1ng d1smantled Id In response the ofﬁcers deta1ned the
people who attempted 'to .ﬂee arrested Wright and h1s co-defendants captured as many dogs as;
they could and selzed numerous items of ev1dence related to dogﬁghtlng that were found in |
plain v1ew Id at 440 441 706 S. E 2d at 326 Follow1ng thelr arrests Wright and the others
‘moved prlor to trlal to suppress the ev1dence due to the fact the ofﬁcers selzed it after maklng a ‘
warrantless entry onto pr1vate property, and the clrcult court Judge granted the1r suppl}ress1on '
motrons Id at 441 706 S. E 2d at 326. Subsequently, the State appealed the c1rcu1t court

| Judge S rullng, and the Supreme Court reversed Id at 446, 706 S. E 2d at 329 In revers1ng, the |
Supreme Court spec1ﬁcally found the ofﬁcers entry onto the private road and approach of the ,

' .mobrle home were constltutlonally proper because the ofﬁcers had 1nvest1 gatlve authorlty to’

: -enter the property even zf the ofﬁcers had not developed a reasonable bas1s for proceedlng

' forward at the time they did so. Id at 444 445 706 S E. 2d at 328. |

However subsequent to the dec1s1on in Mgh_ and Just over four‘ months after the

ofﬁcers discovered Appellant in the process of manufacturlng crack cocalne 1ns1de Holrnan S
res1dence our Supreme Court took another look at the issue of “knock and- talks 1n m

ﬂ Counts 413 S.C. 153, 167 776 S E. 2d 59, 67 (2015) and addressed the questlon of whether a
'law enforcement ofﬁcer s approach of a home to knock on 1ts door and speak w1th an occupant

i for 1nvest1gat1ve purposes constltuted a v1olat10n of the South Carollna Constltutlon After
_ . . o

117‘ - c.'



analyzmg the issue, a maj or1ty of the Supreme Court determlned there"r'nust be some.threshold
v1dent1ary basis for law: enforcement to approach a prlvate re51dence based on “the potent1al
for abuse” ‘that could occur 1f ofﬁcers were perm1tted to’ approach cltlzens homes without
restrlctlon Id: at 172 776 S: E 2d at 69 Therefore the maJorlty artlculated anew rule of
‘ cr1m1nal procedure in South“Carollna hold1ng “law enforcement must have reasonable susp1c1on
of 1llegal act1v1ty at a targeted re51dence pI‘lOI‘ to approachlng the re51dence and knocklng ‘on the
door ” Id. at 172 776 S E. 2d at 70 The maJorlty then apphed that “newly enun01ated rule” to
-~the facts of Counts’s case before determ1n1ng Counts 'S r1ghts under the South Carollna o
| Const1tut10n were not v1olated 15 Id at 173 776 S.E. 2d at 70. |
In light of the Counts decision, law enforcement ofﬁcers in South Carolina now

‘. unquestlonably must possess reasonable susp1c10n in order to app‘roach-ares1dence .for the |
: ’purposes of conductlng an 1nvest1gat1ve “knock—and talk ”? and the actrons of the offrcers in - o : .
Appellant s case would have v1olated the state constltutlon 1f the ofﬁcers did not possess .'

3 sufﬁ‘c1ent 1nformat10n under the totahty of the c1rcumstances to satrsfythe relat1Vely low bar of .

the reasonable suspicion standardwhen they approached Hol:man?s"(‘ioor”.'16 Id. at 172, 776 ,

15 Because it determmed no state constitutional violation occurred in Counts s case, the Supreme
" 'Court did not address the question of whether application of the exclusionary rule would have .
been approprrate if the offrcers had, in fact, violated Counts’ constitutional rights. Counts, 413

S.C. at-173, 776 S.E.2d at70. Asa result the Supreme Court s decision in Counts did not . - S

establish the exclus1onary fule can or should be applied in cases 1nvolv1ng susp1c1onless “knock- -
and- talks” performed prior to the creatlon of the new rule requiring reasonable suspicion.. See T
Hutto v S. Farm Bureau Life Ins. Co 259.S.C. 170, 173, 191 S.E.2d'7; 8-9 (1972) (“It.is, of I -
- course, settled law that ‘a case cannot be cons1dered as a b1nd1ng precedent on a legal point that
was not ‘argued in the case and not mentloned in the oplmon e (c1tat10n om1tted)) E

6 Notably, even if the officers did not possess reasonable suspicion at the t1me they approached :
Holman’s door, their decision to do so was motivated-—at least to some extent—by their
legitimate desire to check on Holman’s welfare, which did not réquire any reasonable suspicion
on their part. See Counts, 413 S.C. at 174, n. 7, 776 S.E.2d at 71 (“[O]ur decision should not be -
misconstrued . . . to prevent law enforcement from conductrng welfare checks at re31dences ).
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S.E.2d at 70; see generalll Kalev V. Umted States 571 U S. 320 338 (2014) (recognlzlng even

the probable cause standard 1s not a h1gh bar’ ) However because the Supreme Court s -
decislon in Counts had not yet been 1ssued at the t1me of the ofﬁcers approach to Holman ]
door, it was not available to the. ofﬁcers to gu1de them in Appellant s case until months after they
had already acted Cf. Davis, 564 U S at 235 (“The search at 1ssue in th1s case took place a full
| ~ two years before this Court announced its new rule in' Gant.”). Under those c1rcumstances even
‘1f the. ofﬁcers actlons were not.m compliance w1th the mandates of the new rule artlculated by
the Supreme Court in Counts suppress1on of the ev1dence cdould not ratlonally be an appropriate\‘ X |
- - .

remedy 1f the officers’ actlons were cons1stent w1th the controlllng precedent in effect at the t1me

they conducted the “knock and talk v Cf Narc1sco V. State 397 S.C. 24, 32, 723 S E 2d 369

1 373 (2012) (“[E]xcludmg the ev1dence agalnst [Nar01sco] would not deter pollce m1sconduct
because the police i .1n th1s instance 'conducted a ‘_search 1njc1dent to arre_st'pursuant to blndlng-

appellate precedent. Moreover eXclusion,Of the evidence in this case would result in severe

) soc1al costs, 1nclud1ng the artlculation of an 1nexpllcable and undec1pherable message to law
' enforcement regardmg how to conduct a legal search The protectlon of the Fourth Amendment :

can only be realized if pollce are actlng under a set: of rules Wthh make it p0331ble to reach a
correct determ1nat1on beforehand as to whether an invasion of prlvacy is Justiﬁed 1n the 1nterest ,

Vv

) ‘
of law enforcement ” (citations om1tted)) Cr1t1cally, in Appellant s case, the ofﬁcers act1ons

' d1d in fact wholly comply w1th the relevant and appl1cable precedent on both “knock and talks” o
and the implicit license that has been extended' to everyone, including the ofﬁcers, -by our state- s
c1t1zenry through long- standmg customs and pract1ces

Speciﬁcally, the ofﬁcers approach of Holman s residence to conduct a “knock and talk”

- was completely cons‘lstent w1th our Supreme, Court s dec1slon in Wright, wh1ch recognized a law



—

enforcement officer may obwously go to a res1dence s door to speak w1th someone 1ns1de See

| W_gm 391 S.C.at 444 706 S. E 2d at 328 (“A pohceman may lawfully go to a person s home to
1nterv1ew h1m .. In d01ng 50, he obv1ously can go up to the door , (c1tat10n‘and 1nternal
quotations omitted))_. Furthermore, the ofﬁc_ers dec1sion to ap_proach the res1dence to conduct a
..“-knock-and-talk” was also entirely consistent with federal prec‘edent from the United States o
Supreme Court and the Fourth C1rcu1t Court of Appeals regarding “knock and talks” and the

- implicit license that had been 1ssued prior to thelr actlons 1n the case at bar See M 569
U.S. at 8 (1nstruct1ng law enforcement ofﬁcers ard generally permltted to conduct warrantless ,
,“knock-and talks” pursuant to the 1mplic1t 11cense) _mg 563 U S. at 469- 470 (“When law

enforcement officers who are not armed with a warrant knock ona door they do no more than

.. any pnvate citizen mlght do. ”) see also Unlted States V. Cephas 254 F. 3d 488 493 (4th Cir .

‘-

.2001) (“[A]n officer generally does not need probable cause or reasonable susp1c1on o Justify

knocking on n the door and then making verbal inquiry. ”) Rogers v, Pendleton 249 F.3d 279

289-290 (4th Cir. 2001) (recognizing pohce officers do not need a warrant to do what any |
private c1tizen may leg1t1mately do—approach a home to speak to the 1nhab1tants”) United

States v. Taylor 90 F. 3d 903 909 (4th Cir. 1996) (explaining “there is no rule of pr1vate or |

'p‘%bhc conduct Whl‘Ch makes it 1llegal per se, or a condemned v1_olat10n of the-person s right of
privacy” for anyone%including a_police_ofﬁcer_—-—t(’) ‘approa_ch a home’s ifront do'or to make -
contact with someone inside .(citation‘ and internal quotations ornitted))'. N

Based on the then‘. controlling declslons 1ssued by our Supreme Court the Umted States
' Supreme Court and the Fourth C1rcu1t Court of Appeal 1t was obJectlvely reasonable for the
- ofﬁcers in Appellant's case. to beheve they had the 1nvest1gat1ve authonty to approach Holman s

resldence pursuant to the 1rnp11c1t_ lic_ense for the purpose of-'conducting a “knock-and-talk”p
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. regardless of whether they possessed reasonable susp1c1on of cr1m1nal act1v1ty Cf __gm 391
~S.C.at 445 706 S.E. 2d at 328 (“[T]hese observations would glve a reasonable police ofﬁcer in.
the deputies posmon cause to go forward However even absent these observatlons the pol1ce
had the 1nvest1gat1ve authority to approach the front door of the mobile home in order to
investigate the, anonymous tip. ) 'As aresult, :suppr,ession of the 1ncr1m1nat1ng eyldencef' '
includingthe crack cocaine Appellant was in the process of manufacturing;would in. no way B
serve. the deterrent. goals of the exclusmnary rule 51nce the ofﬁcers were merely actmg ina,

- manner that had been expressly condoned and recogmzed as proper by both state and federal
courts, including our Supreme Court. See Dﬂ, 564 US at 249 (“Itis one_thmg for the
criminal ‘to g0 freebecause the constable has blundered g It is quite another'to Set the criminal
free because the constable has scrupulously adhered to the govermng law Excludmg ev1derice

in such cases. deters no pollce m1sconduct and 1mposes substant1al soc1al costs (c1tat1on

.omltted)) see also Herrmg v. Umted States, 555 U S. 135 144 (2009) (“To trigger the

exclu51onary rule pollce conduct must be sufﬁc1ently dellberate that exclus1on can meanmgfully
" deter it, and sufﬁcrently culpable that such deterrence is, worth the prlce pald by the Justice
system ”) Therefore, even assummg the ofﬁcers act1on v1olated Appellant s state const1tut1onal
rights i in l1ght of the Supreme Court’s dec1s1on in Counts the1r act1ons nonetheless d1d not Just1fy
-or warrant the exclu51on of the 1ncr1m1nat1ng ev1dence durmg tr1al See Uav1s 564 US. at 241
(“[T]he harsh sanct1on of exclu51on should not be applied to deter obJect1vely reasonable lawA

: enforcement act1v1ty Ev1dence obtamed dur1ng a search conducted 1n reasonable rellance on -

b1nd1ng precedent is not subJect to the exclus1onary rule (c1tation om1tted)) see also Herrmg,
,555 U S. at 140 (“The fact thata Fourth Amendment v1olat10n occurred—i €. that a search or

arrest'was unreasonable—‘does not necessarily mean that the eXclu51onary rule applies. I_ndeed,‘.'

t.
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exclusion ‘has always been our_ last reso'rt,‘ not 9‘.i.r first 1mpulse,’ and our pre‘cedentsestablish_
important ‘princlpl‘es that constrain applicat.i:on of the'rexclusionarylrule,;; :("citations omitted)); _c_f ‘ |
Brown, 401 .C. at 96, 736 S.E.2d at 270 (“[V\l’V]e,h‘old; the Couirt of Appeals propler‘ly applied
Gant and found the warrantless.police search conducted 1nc1dentto l3royvn’s arrestfor an openl ‘
container violation was il‘le'gal.. 'We‘ further ‘hold' ’hovyever pursuant to:‘the Supreme Court’s
subsequent pronouncement in Davrs that the exclus1onary rule is not appllcable to th1s case

’ because the ofﬁcer rehed upon exrstrng appellate precedent at the time he conducted his

‘ “ search ”). Accord1ngly, the tr1al Judge correctly den1ed Appellant s suppress1on mot1on and

e

decl1ned to impose the harsh sanct1on of exclus1on in.a case 1n wh1ch it s1mp1y could not and

- cannot be justified. See State v Butler 353 S C 383 393 577 S E2d 498, 503 (Ct App 2003)
| “[T ]h1s court w1ll afﬁrm if there is any ev1dence to support the dec1s1on regardless of the bas1s

: of the trial court’s rul1ng. ); w Dav1s 564_ U.S. at 237 (“Exclusron exacts.a heavy toll on' -

both the judicial system and s001ety at large It almost always requ1res courts to 1gnore rellable

trustworthy ev1dence bear1ng on gu1lt or 1nnocence And 1ts bottom llne effect in many cases rs . .

S to suppress the truth and set the cr1m1nal loose in the communlty wrthout punlshment Our cases -

hold that soc1ety must, swallow th1s bitter pill when necessary, but only as a ‘last resort Y G

, (c1tatlons om1tted_)). Appellant S conv1ct1on ishouldy be afﬁrmed_,
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