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R siATEMENT OF ISSUES ON APPEAL

1. Whether the Trial Court abused its discireti(v)n n qualifyiné Respondent's E>-<pert Monica
Stobbs as a genéral nurse and in permitting her to testify as to the standard of care for pediatric
. IV administration. |

2 Whethgr Appéllant 15 ent’i’tléd to a reversal on the grounds that the lower couﬁ shquld havé
granied a directed verdict n féyor 6f Appellanfas Respondént dvid not_esfablish grvc.)sé.negligenc_:e.. _
3. Wh_g:thér the .Trial Court abuséd' 1ts discretion by allbwing, over Obj‘ecf:ionv, the,a'dmiésidn ‘o.f |
._ pr'ejudicial.}‘)hotog.rapﬁs of .‘.[h.e-'m'inrqr c_hiid to the. jursi. . o |

4. Whet.he‘r .thg Trial Court abused 1ts di_scretidn in i)rohibiting'Api)eilént's ‘>e>>q.)ert _Cyntﬁié Hﬁrley
from té&ifying in front »c')fithe Jury as to whether the Appellént Waé grossly negligeﬁt or

negligent. |
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5. Whether the Trial Court abused its discretion in permitting the Request for Admission to be - |
published to the jury.
6. Whethér the Trial Court abused its discretion in not granting a new trial absolute or new trial
nisi remittitur when the verdict was grbssly excessive and shockingly disprobortionate and
contrary to the evidence admitted at trial,kor, at the very minimum, was at least merely excessi‘Ve
giveﬁ the eVid_encé._ |
STATEMENT OF THE CASE
This .matter arises ou“t ofan IV inﬁl:tration to -a minor child which bé¢UHed dufi-ng an.’

admissibﬁ at The Regional -MedicaI‘C'enter from October'25 through October 30, 2014..0On
October 7,_2015 , Plaintiff "R'espo'.n.dent" Tekayah Hamiltbn filed ba Sufntnons and Comblain;[ (R.
pp. 12 - 28) alleging m.edica,l malpfactice in the Oréngebﬁrg County Cdurt of Co_m%nor_x Pléas on
behalf of ﬁerself individually, ahd as éparent and guziirdi‘an -ad litem for R(Sbert Lee M., Jr,a
minor child'ﬁnder the age of eighteen. The Defendant ("Appellant"j The Regional Medical
Center»and Jamie Downing; RN, ﬁied its Answer to. the Complaiﬁt (R pp. 29-33) voh November
30, 2015, denied liability and arjly‘ \.Nr‘ongdoing, and aéserte_d humerous éfﬁrma'tive defénses.
Jamie DoWn’ing, RN, was (.iis.mis.s.evd from thé acﬁdn on :June_ 29, 2’016, pursuant to the Tort B
Claims Act, |

| Th_e' action came 1o a Jury .Trial Beginning May 7, ’201..8, in front of Judge Edgar W.
Dickson in.Orar_lgeburg' Courﬁy; Squ_th Cérél'ina‘ Se¢ Tfial Tr. Mar. 19, 20 1'9(R. pp- 60 '_‘462) &
Trial Tf. Dec. 22, 2020 (R. pp 37-59). Appellant 'i)reéehteci'thfee pretrial motions in Ii.1'17ine.'.See>
' Def''s Mot. in lim. té Exclude Phot._05 (R. pp. 533-534), Dgf.‘s MOt. in lim. to Exclude Monica

Stobbs Testimony (R. pp. 522-532), Trial Tr. Dec. 22, 2020 (R. pp. 37-59). In its first motion, -
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Appellant moved that Respondent's expert, Monica Stobbs, should not be qualified as an expert
witness in this matter and allowed testify to the standard of care for pediatric nursing on the
ground that she lacked the required qualifications. In its second Motion, App'ellant moved to.
exclude photographa of the minor child's hands on the ground that the.probative value of the
photographs was substantially outweighed by the danger of unfair prejudice. In its third and final
mot.ion,.Appellantmove(-l to exclude hearsay- testimony of the Respondent. The Trial Court _'v'
denied the Appellant's motions' regarding Monica Stobbs and the'photographs and granted the

motion to exClude_ the hearsay testimony. On May 9, 2018, the Ju_ry returned a verdict for the

.Respondent Robert Lee Middleto_n Jr.,in the amount of $1,127,280.00 and for Respondent

Tekayah Hamilton in the. amount of$135 477 00 (R. P- 535)

On May 17,2018, Appellant filed two post trial motions. Appellant filed a Notlce of

. Motion and Motion for INOV or in the alternative Motion for New Trial (R. pp. 53'6_-550) and a

Post Trial Motion For Reduction to Statutory Cap (R. p. 552-554). Respondent filed a
memorandum in opposition to Appellant’s motions on June 13, 2018 (R p.-556;57l). On June

27,2018, Appellant filed a response to the Respondent's Memorandum in Opposition (R. pp.

'572—584). On October 25,2019, the Trial Court issued its’ Order‘Granting Appellant’s Motion forj

' 'Reductron to Statutory Cap and Denymg Appellant s Mot1on for IN OV orin the Alternatlve a

New Trial (R pp- 1- 10)
. Appellant tlmely filed-a Notrce ‘of Appeal on November 19, 2019 R. p. 585 597)

ARGUMENT

‘I . THE TRIAL COURT ABUSED ITS DISCRETION IN QUALIFYING

RESPO_NDENT’S EXPERT MONICA STOBBS AS A GENERAL NURSE AND IN
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PERMITTING HER TO TESTIFY AS TO THE STANDARD OF CARE FOR

 PEDIATRIC IV ADMIN]’STRATION.

STANDARD OF REVIEW
"The qualification of an expert witness and the admissibility of the expert's festimony are -
r_natte.rs withinbt_he. trial court's discretion." Gooding v. St. Francis Xavier Hosp., 326 S.C.. 248,
252,487 S.E.2d 596 (1997) (citing MéGee v. Bruce Hosp. System, 321 S.C. 340, 468 S.E.2d 633
(1996); see, e.g., Fields v The'vRe_g'z Med Ctr. of Orangeburg, 363 S.C. 19, 25, 609 S.E.z_d 506
(.2_005j. "Similarly, the‘adm_issionvci)r exclusivon of e.\/_fdence n .general is ,inthin the souilhld
discretion of the trial court." F: ieZ_ds, 363S.C 19 af 25."In both instances, the trial court'é

decision will not be disturbed on appeal absent an abuse of discretion.” Id.; see, e.g., Gooding v.

- St. Francis Xavier Hosp., 454 S.E.2d 328, 330.(C}t. App. 1995). "An abuse of discretion oceurs

. . ) N )
when there is an error of law or a factual conclusion which is without evidentiary support."

Gooding, 326 S.C. at 252 (citing Lee v. Suess, 318 S.C. 283,457 S.E.2d 344 (1995)); Fields, 363

S.C. at 26. "A trial cour»t"sA ruling on the admiésibility of an expert's testimony constitutes an

 abuse of discretion when the ruling is manifestly arbitrary, unreasonable, or unfair." Fields, 363

S.C. at 26 (citing Means v. Gates, 348 S.C. 161, 166, 558 S.E.2d 921, 924 (2001)."'To warrant

" réeversal based on the admission or exclusion of evidence, the appellant must prove both the error

- of the ruling and the resulting pr"eju-di‘ce, i.c., that there is a reasonable prqbability the jury's

/

| _ Vetdjcf was influenced by the challeﬁged evidence or the lack thereof.” Fields, 363.S.C.at 26

(citations omitted).

ARGUMENT .

A. THE TRIAL COURT'S ERROR WAS AN ABUSE OF DISCRETION.
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Appellant argues that the Trial Court erred in ruling that Monica Stobbs, R.N.,‘was
qualified as an expert in general ﬁursing ("Nursing 101") (Triél Tr. 7-10, 10:4-6, Dec. 22, 2020
(R. pp. 43-46); Trial Tr. 78:1-19, Mar. 17,2019 (R. p. 93)) and in allowing her to testify to the
standard of care for pediatri'c nursing IV management. Def's Mot. i.n lim. to Exclude Monica
Stobbs Testimony (R. p. 522-532), Def's Mot. for JNOV or in the alt. Motion for New Trial 4-5
(R. pp. 539-540); Court's Ordei‘ Granting Def.'s Motion for Reductionv to Sfatutory 'Cai) &
Denying Def.'s Motion for INOV or m thé Al.t; for a Ner Trial 6 (R. p. 7). Appellant argl;es that
thi§ aﬁ error that amounted té an abuse of disCretion bec;ause the -case'wa's about pé_cﬁatrié, not
adult, nursing and I'V me_di_cine; Mé. Stobbs failed to meet the quéliﬁcations as set -forth- m the.

‘South Carolina Ruleé of Evidence 702 and Gboa’iﬁg; and the court allowedr Ms. Stobbs to testify -
outside of the sébpe of her expert qualification in this mattér. :
- L THIS MATTER WAS ABOUT PED‘IATRICS, NOT GENERAL NURSING. '

| Appellant first argues that the Trial Court's error in qualifying Ms. Stobbs amounts to an
abuse of discretion Because there was no basis or rationale for qualifying Ms.ﬂStobbs as an expert '
in general nursing_in this rhatter._Pediatfic rjlursiﬁ.g,-'not general nu_rsing or '.'Nursing 101" (Trial
Tr. 8:4;1—1-1, Dec. 22, 2020 (.R. p. 44)), waé the issue in thié case. Medical literéture indicétes a.

~ clear distinction between IV administration and management for pediatrics and adults.! Veins in. -~ -

1 IThe Infusion Nursés Society: Infusion Therapy in Clinical Practice, 2nd. eds Hankins J, _
Lonsway RA, Hendrick C and Perdue MB. Saunders, St. Louis, MO 2001, 561 “Children present -
a wide variety of physical characteristics different from those in adults. In additi_bn, premature
infants and newborns vary greatly from older children in their anatomy and physiology. These
characteristics affect the ability of neonates and infants to cope with environmental stress and to
manage the metabolism, absorption, distribution, and excretion of medications and solutions.
Although body systems in infants and children are different from those in adults, for the purpose
of this text, only those related to infusion therapy are addressed in detail.” —
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infants are “obviously smaller” and can be “threadlike."? Trial Tr. 105:3-13, Mar. 17 2019 (R. p.
120). "Vein ffagility and the high'acuity levels of young patients can increase the likelihood of
inﬁln_‘ation ana extravasation, resulting in significant morbidity."3 /d. at 129:19-130:1 (R. p.
144-145). Furthe‘rmc')re, testimony from Appellant's expert and Nurse Downing, bo_th of whom
have extensive experience in pedia’tfic nursing and IV administration (Triél Tr. 298:8-299:1 (R.
pp. 306-307), 323:10-324:21 (R. pp. 332-333), 350:15—1§ (R. p. 359), Mar. 1>7>, 2019), reve‘altebd
distiﬁct differences between pediatrics and aault IV management (Trial Tr. 266:11-25 (R. p. 274),

| '331:11-332:24 (R. pp. 340—341)? Mar.. 17, 20;95. Pediétric patients ;nd'.their veins are smaller; |
more fragile, and more mébile and therefore need to be more frequently assessed, whereas'.adults
aré more stable, héve-b»igger veinsk,:and thus, nursés are able to use larger catheters. ]q’. Because
there is a Cleaf di’stinction in pediatrics and adult fV care an'_d.the issue heré.i_)va:ls pediatrics, it was
manifestly arbitrary, unfai‘vr,‘and unreasonaﬁle, an thus,van abusé of discretion, to qualify and
allow the testimony of a géneral nurse who neg/er practiced pediatric nursing:

' 2. MONICA STOBBS FAILED TO MEET THE REQUIREMENTS OF RULE 702 OF
~ THE SOUTH CAROLINA RULES OF EvtnliNcE AND GOOD‘iING.} ) | |
~In order to be qualified as én expert witness, a pefson mu;t have the '.'_knowledge', skill, -
- ) expérier_lce, .tr_va‘_ining of e(‘lucAation".iri‘order to t‘ersﬂtify.:Rlblle. 702, 'S'CRE: "To -i)é-éé_.mﬁétent to |

testify as an expert, 'a witness must have acquired by reason of study or experience or both such -

2 Id. at 562 “The size of venous a'nd. arterial vessels in'the infant and child are obviously smaller -
than those in the adult. Although the vessels are anatomically positioned in the same locations
throughout life, their sometimes-threadlike characteristics and tendency to hide make them
difficult to locate in the young patient.” : '

3 Policies and Procedures from Fusion Nursing of the Pediatric Patient, The Infusion Nurses’
Society, supra at 125. '
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knowledge and skill in a profession or science that he is better qualified than the jury to form an
opinion on the particular subject matter." Gooding; 326 S.C. at 253, 487 S.E.2d at 598 (quoting
O'Tuel v- Villani, 318 S.C. 24, 28, 455 S.E.2d 698, 701 (Ct. App; 1995); see, e.g., SIgzte V.
“Douglas, 367 S.C. 498,‘ 508—509, 626 S.E.Zdb 59 (Ct. App 2066); Botehlo v. Bycura, 282 S.C.
| .578, 586,320 S.E.2d 59, 65 (Ct. App. 1984) (holding that an drthopedic surgeon was not
qualified to teétify on the standard of care for podiatrist where the'orthopédic surgeoﬁ had no
training in podiatry, was not familiar with any journals or pel‘iodicals in podiat.fy, and was not
familiar with the‘SIJIrgical' procedure pe‘rfo}med). . |
Appéllént argue'é the Trial Court's error amounts of abuse 6f di_scrétion because, as per the
v requirements of ‘-South Carélin'a Rules of Evid@nce 702 aﬂd Botehlo, Ms. Sto.bbs was not -
qualiﬁed. to test-ify. as to pediétric IV administrafion, as her experience has énly 'beeh.tovgeneral,
adult IY administration. Trial Tr. &: 13—9: 19, Dec. 22,2020 (R pp. 44-45); Def's Mot. in lim. to
Exclude M_orijca Stobbé Testimény (R. pp. 522-532). The issﬁe is r_iot over a a’éfect in amount or
quuality of experience or knowledge but brat‘her,- much like éotehlo, 1S ‘ovgl.r Whéthér .she possessed
| any of _fhe‘ required knO\;\/ledge or é;(periénce. Similar to th(f, ortﬁopedic sﬁrgeon n Botehlo? Ms.
Stobbs has had no ﬁersonai expérience or training a%'éli n pediétric ﬁilfsing Qr jAY -a:d:'ministration.' ‘.
Trial Tr. .-_1‘_0'3:1_4-1_(‘)4:8.(R. Pp. 11‘8—119),108:2:2:-110121 (R. ppi. 123:—'1‘25),?M'ar'. 17 20'19, Ms.
v .Stobbs' has -ﬁever cared fo:r.:a pediatric'.l_.aatilent and l;xa's névéf siéfted .or‘ man.ééed:é_l pediatriq‘ V. ]d _
2t 79:24-25 (R.Ap.'94), 108:22-110:21(R. }Sp. 123'-‘1‘25); Stobbs Dep. 1"3:'9-_24 (R. p. 526). N
| Addifionall&, M s‘:Stobbs does not have any education or ]qi:owledg_e a; to‘pediia-tric nufsing or V.

administration. Ms. Stobbs testified that she did not perform any research, independent study, or
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review any medical literature in preparation of formulating her opinions. Trial Tr. 111:14-23,
Mar, 17, 2019 (R. p. 126); Stobbs Dep. 26:15—24 (R.p. 527).
Ms. Stobbs proved her lack of knewledge and expeitise by making baseless and
-inaccui‘ate claims‘ and testifying directly contradictory to the literature. Ms. Stobbs’ opinion is
A premised on her belief that the standard of care fer v management 1S -the same for pediatric
patients as it 1s for adults. Trial Tr. 111:22-23, Mar. 17, 2019 (R. p. 126); Stobbs Dep. 13:13-18
(R.p. 526). Her opinions are based on the speculative belief that pediatrie patients are simply
little adults. She belieyes the standard of care fo.r both nediatrics and adults is:“'simplenursing
101.” Id. ‘at 96:22—23 (R: p. 111); Stobbs Dep. 26 17 (R. p- 527). Although she acknowledged that
the literature indicates children have a wide variety of p.hysical 'characteristicsqthat differ from
adulte, ineltiding s_inaller,‘ "o‘bviou'sly--.threadlike" veins, it is het opinion that a "vein is a vein."
Tiial Tr. 1’04:20-105:23 '(R. pp- 119-120), 126:.1—15 (R. p. 141), 128:1-5 (.R. p. 143), Mar: 17,
2019. Sne also testiﬁed that s}ie disagreed withjliterature provided bby Respondent that stated
“[l]arger arnounts of subcutaneous fat in children can make 'the. identiﬁcation of an early |
inﬁltration (_1iff'1c.nlt;”4 however, she admitted she had no literature with her to snpport heri
opinion. Id.at 130:10-:131:25_ (R. pp. 145-146). |
| Me."Stdbbs 'furt}ier proved her lack .of'knowledge' cenceming pediatric.IV adrninietratien o

‘when she testified that she “should get blodd'ieturn from a'v’ein’ whether it’s a baby or Whether

it’s an adult.” Stobbs Dep. 32: 24'33 7 (R. p 528 529). Trlal Tr 97 2-3:(R.p. 112) 110 22 24 (R; B

p. 125), 133 2-14 (R p. 148) 133 20 134 13 (R pp. 148- 149) Mar 17 2019 This 15 dlrectly

4 The Infusion Nurses Society, supra
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contrary to the literature.” Tr.ial Tr. 104:16-106:2 (R. pp. 119-121), 351:7-14 (R. p. 360), Mar. 17,
2019. Although Ms. Stobbs has obtained blood returns in adult patients, she haé never attempted
to obtain one in a pediatric patient, and therefore, she does not know what it could do to a
pediatric vein. Trial Tr., 134:20-135:8, Mar. 17, 2019 (R. pp. 149-150). On the éohtréry,
Appellant's exben, Cindy Hurléy, and Nurse DoWning both testified thaf trying to obtgin a blood
| return in a pediatric is inapprépr’iaté becaus¢ it could cause the vein to collépée orresult in a false
reading. Tri_al Tr. ?._‘71-:8—2 1_. (R. p. 279), 347:20-25-349:14 (R. pp. 356-358), Mar. 17, 2019.

’fhus, Ms. Stobbs 'failecll‘to meet the re_quiremé_nts of SCRE 762_'and .Goo.ding. The sol'e.
purpose of Van. éxpe>rt is to educate a jury on the su‘bject matter of his Qf her éxpertfse, and tﬁat is
impossible to dé withoﬁt prior expérienée or study. Without .pro'per educétion, trai.ning, or -
experience_régarding p'ediafric adminisﬁaﬁpn ahdmanégement, Ms. Stobbs waé not more
qualified than the jury to form an bpinion as‘fo the same.;Thereforé, Appellant asserts it was
arbityary, unfair, and unreasonable, :thus an abuse of aiscretion, to permit Ms. Stobbs to testify as

: an expert in the standard of care for pediatric IV édministrati_on and adminisﬁaﬁ_on.
3. | THE CONTENT OF MS. STOBBS' TESTAIMO.NYYEXCEE.DED THE |
QUALIFICATION OF THE TRIAL COURT. .
o E Las_tly,.Appelrlant arg‘ue'stha‘t thé ’Triai C_éuﬂ's error aArr'x_‘cf)un‘tvs to:.zliblise of di}sc‘r.eti.on »
because it al'ldwed Ms S»tobbsv to“provide e)i_pert 't_éstimony be}:ydndvthe 'Sédpe for wh.at .s‘hve had - )

‘been qualified in this matter. During the Motion in limine hearing, the Trial Court specifically

s “The Infusion Nurses Society, supra at 422.” “Checking for a blood réturn, or-backflow of
blood, is not a reliable method for determining the absence of an infiltration. A blood return may
not be present when small veins are used because they may not permit blood flow around the
cannula; one may think the infusion has infiltrated when it has not.”
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lndicated Ms. Stobbs would be qgaliﬁed in general riursing and not pediatrics, as 1t
acknowledged she had no prior experience with regards to pediatric's. Trial Tr. 8:18-19,
9:20—10:‘6, Dec. 22,2020 (R. pp. 44-46). Desplte this, during trial the Trial Court allowed Ms.
Stobbs to testify as to the standard of care of pediatric nursing and I'V administration? This was
clearly beyond the scope of the Trial Court's qualiﬁcation of her as an expert witness. Therefcre, 4
Appellant m_aintainsthat it was manifestly» arbitrary, unfair,_and unreasonable, and t'hus; an abuse
of discretion, to allow Ms. Stobbs.to testify regarding the standard of care 'fcr pediatric v
administration and management. | |
B.  THETRIAL COURT'S ABUSE OF DISCRETION WAS NOT HARMLESS

: Appellant asserts this errcr‘ was not harmless and was highly prejudicial to Appellant's
' case'..‘"VVhethe'r an error 18 harmlessdepends on the circumstances of the p’a'rticular case. No
definite rule of law governs this fmding. Rather, the materiality and prej‘udicial character of the
error must be determirred from its relationship to the entire case." State v Douglas, 367 S.C. at
~519- 520 (c1tat1ons omrtted) "Error is harmless rzvhere it could not reasonably have affected the
‘result of the trial." ]d at 520 (c1t1ng Arnola’v State 309 S. C 157 420 S.E.2d 834 (1992)) "The
admlss1on of 1mproper ev1dence is harmless Where the ev1dence is merely cumulat1ve to other
| ev'idence." Id at 520..(citaticns omitted); see also, McGee, 468 S.E.2d at 636_-(a.ll'owing‘ an eXpert
.t.o 'testify abcut the placement of catheters vl/as harmless as it_was chmulativetoz cther e\tidence). -
"To show prejudice, there must be a reasonable probabrhty that the j jury’ ’s verdict was mﬂuenced

by the challenged evidence or the lack thereof.” State v. Douglas 367 S.C. at 508 (crtat1ons

* omitted).
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~ Given the arguably excessive verdict (Trial Tr. 446:18-447:1, Mar. 17, 2019 (R. pp.
457-458)) in light of no other testimony or evidence as to Appel]ant'snegligen.ce (see infra
Argument II), Appellant asserts the error in allow Ms. Stobbs‘ qualification and testimony was
not harmless. Appellant asserts that had Ms. Stobbs not been qualified as an éxpeﬁ and allowed
to testify as td the staﬁdard of care for pediatric IV management, then the Respondent could not
‘meet 1ts burdeh of proof which would have resulted irI a directed verdict against Respond_eht. Ms.
| Stobbs' testimony: was not Cumﬁlative‘ to other testimony or evidence presented.v‘ S‘he was thé only
witness offered by Plaintiff oIi_th criticeIl issues. Apﬁéllanf further aééeﬁs that the exc;eésive '
verdict dérﬁonstrates thét there is reasonable probability that the jury Wés'highly inﬂuehced by
M_s.‘.Sto'b‘b‘s' testimony. Thus, Appellant asserts this error not harmless, but rather \:Nas highly
prejudicial to Appellant's defense of the n1att¢1:. Théréfore, -because the Tfial COuft’s error
amountéd to an abuse of discretion and this error was not harmless, the Trial Courtfs’ru_lin'gvis
warranted é reversal on this ground
.II-. - APPELLANT IS ENTITLED TO A REVERSAL ON THE GROUNDS THAT THE
LOWER COURT SHOULD HAVE GRANTED A DIRECTED VERDICT IN FAVOR OF
APPELLANT AS RESPONDENT DID NOT ESTABLISH GROSS NEGLIGENCE |
STANDARD OF REVIEW |
. "When reviewi‘vng t_hg: dén_ial of a motion foy d.1rected,verd.icAt or JN OV, this Co'u_ﬁ must
empléy' th’e same standard ésthé"trial court by viewin}’g the _évideﬁce_and all féasonabIe Inferences
irI tIIe light most favorable to'thc_nonﬁloving pafty.-" Welch v. Eﬁ»stezin,l 3_42"S.C. 279, 299-300,
| 1536 S.E.2d 468 (2000) (citations omitted). "In ruling ;)n a nIotion for direéted vcrdict; 1t is the

duty of the court to view the evidence and all inferences which-may reasonably be drawn
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therefrom in the light most favorable to the non-moving party." Hollins v. Richland Cnty. Sch.
Dist. One, 310 S.C. 486, 427 S.E.2d 654, 655 (1993) (citing Horton v. Greyhound Corp., 241
-S.C. 430,_128 S.E.2d 776 (1962)). "The trial court must deny the motions when the evidehee
yields mere than one inference or its inference 1s 1n de_ubt.” Welch, 342 SC at 300 (citing
Steihke v. S.C. Dept. of Labor, Licensing, & Reg, 336 S.C. 373, 520 S.E.2d 142(1999)). "Th(e]
Court will reverse the trial court only When there is no evtden_ce to support the ruling below." ]ot’_
(éitatio_hs omitted)."When considering dire_eted Vertiict and JNOV 1'hotiAons,neither the trial_ court»
Vﬁ'or the appellatel court has ahthority to decide credibility tssue_s or to resolve conflicts in the
testimony or evidence." Id. (eitations o‘mitt‘ed). "A motioh fotllN OV.may be gra_nteti only if no
‘teasonablejury,could have reached the ehatlenged ve_rdict;." Id. (citing Crossley v. State Farm
Mut. Auto. Ins. Co;,' 307S.C. 354,415 S.E.2d 363 (1’992)'); "The jury's verdict will not be
overturned if any evidehce exists that sustaihs the factﬁal-ﬁndings implicit in its decisieh." Id.v
(citations omitted).
ARGUMENT B

Gross heghgence is the standard that applies in this matter. See Stewart v. Rlchland Mem 1
Hosp 350 S.C. 589 592,567 S.E.2d 510 511 (2002) (holdmg gross neghgence was the '
standard, as per the South Carolma Torts Clalm Act, that the plamtlff had to prove m a metter
» \;vhe_re a _nurse' ina hospital V\tas_ ihvolved in restrainihg,a_nd meliitorihg the pla_intiff):,v Appellant is
a goverhnient 'entity,’as defined by the statute, S.C. Cede Ann...§ 15—_78—30(]'); a_hd Smith v TRMC,‘
713 S.E.2d 656 (Ct App. 2011) thus‘, this matter is restricted to the eonﬁnes presctibed within
the South Carolina Torts Claims Act, S.C. Code Ann; § 15'-78—200. Per the South Cérolina 'T01ts: .

Claims Act §15-78-60(25),
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The governmental entity is not liable for a loss resulting from . . . responsibility or

duty including but not limited to supervision, protection, control, confinement, or

custody of any student, patient, prisoner, inmate, or client of any governmental

entity, except when the responsibility or duty is exercised in a grossly negligent

manner ’
S.C. Code Ann. § 15-78-60(25) (Cum. Supp. 1991) (emphasis added).. Moréover, the Torts’
Claimg Act "must be liberally constﬁled in favor of limiting the liability of the State." S.C. Code
Ann. § 15—_78-20(f) and § 15—78—200.. Therefore, gross negligence is thé applicabie standard, and
~the ..fac'ts_ must be applied_ih such a way to limit the Iiability'on‘the Sta'te. |

This Cqurt has defined gross negligen_é‘ve.in é number -of Ways. "Gross negligence is the
.in_tent.i(.)_nal failure to do something which'it is inpumbent upon one to do orAthe doing of a thing
intehtionélly that one-ought not to do." Etheredge v. Richlaﬁd Sch. Dist. One, 341 §.C. 307, 3 10"
534 S.E.2d 275 (2007); seé,‘ e.g. Clyburn v Sumter Cﬁly.Dist. Seventeen, 31‘7 S.C. 56, 451 S.E.
‘.2d 885, 887 (1994); Rick;zrdson v. Hambright, 296 S.C. 504, 506, 374 S.E.id.29'6, 298 (1988). It
ié the "failure to exercise slight care." Id. Gfos_s neglige;nce_ has also been defined as "a relative
. term, and means the absence of care that is n'ccessa'r& u.nder‘ the circ'umstan‘ces.':‘ Honllins v.
Rich/and Cnty Sch. Dist. One, 427 S.E.2d at 656 (quoting Hicks v.. McCandlish, 221 S.C. 410,.
41»5,'_70 S.E.Zd‘ 629'(1952):). Fuﬁhermdre, V"[.vv.]hﬂe gross négﬁgence ordinarily 1s d IInix'e'dv -
-duestion of lé\.zv 'ar'lc_i.fac'-t, when the e.:v'ide_nce:sﬁln).pv‘o.rits but one'féé‘sonéble i.ﬁfc'.arenc:e,.the _qﬁestion
“becomés‘_a m‘:atter of'.law for thé céu%ﬁ.;' Ethér:édgé?‘ 3-4-11. S.C.'ét 3 10:;, see, e.vg_.,-‘C_'lybw;n, 451 .S.E.
2dat 887-88. | . - |

| Appeilanf maintaiqs that the Trial Court erred in refusing to grant Ai)pei]ant‘é motion _for. '

directed verdict (Trial Tr. 311:8-313:3 (R. pp. 320-322), 315:2-23 (R. p. 324), 382:8-21 (R. p.
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391), Mar. 17, 2019), or Appellant's motion for JNOV or a new trial as there was not more than
one inference as to whether Appellant acted with gross negligence (Def. Mot. for IN OV or in the
alt. Motion for New Trial 5-6 (R. pp. 540-541); Court's >Order Granting Def.'s Motion for
| Reduction to Statutory Cap & Dehying Def.'s Motion for INOV or in the Alt. for a New Trial 6.-7.
(R. f)p. 7—8). This was not a case of credibility issue or conflict in evidenc‘e or testinmonyf Rather,
Respoﬁdent failed to provide any evidence or testimon_y of gross néglig¢11ce; and thus, no
. reasonable jury coula ha{/é made any finding of such.

| Re‘sponc.ient did not submit any question to its own expert about whether Nl;rse'Stobbs or
A}ﬁpellént were grossly negligent. Moredver, When» asked:by coun.sel‘ féf Appellant, Respondént‘s
expert. had no opinion as to the iﬁtentional conduct of Nursé DVO\;vning. Trial Tr 132:24-25,
133:17-19, Mar. 17, 2(.)19 (R. pp. 147-148). Réépondent's expert fﬁrther agreéd ..thafjust be‘causé :
an IV infiltrated does not automatically warrant a Conciusion that the;e v-vas' negligeﬁce. 1d ét
139:7-16. In fact, she agreed that infiltration is>a known risk. /d. at 112:2-24 (R. p. 127), 139:4-6
(R p- 154) Respondent's éxpert herself testiﬁed_.th_at. .she has had 1Vs inﬁltrate_’-\x}ithout her having .
'~ been hcgligent and has knb’_wn othe‘r nurses who had iVs inﬁl&gte wiih.(_.)u.t .thgm'Being négligeht. o
-FId.‘ at 1'378':10-139:3_ (R. pp. 153‘—1”54)1 | |

v Nurse.Daning» tésti‘ﬁ.ea‘ that she acted in-qc_éofdance withahow-sﬁ_e' wasltr.aine'd' with
respécf to bed.iétr.i;:: v édm'inis;[rati()n. She téstiﬁed regarding he.r knOwléégg: on the differcricés
.betWeen _adulf and éedi_aﬁic iV édministration an.vd .m.o.n‘ito'ring. Id. at 266;11)1 '_269:2'3_ (R. pp.
.> | 27‘4.—_277), 271 :8-21 (R. p. 279). She te‘stiﬁed.thatr she checked on thé patient r:egulrarly and
‘ ‘ass'essed the TV to make sure it was in pr_-ope'rly and thé medication was being administéred as it

should be. She testified that at no time during her assessment and monitoring of the minor
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Respondent did she see an infiltration score of anything other than zero. Id. at 303:25-305:19 (R.
pp- 311-313). She ﬁirthér testified that she followed the reqﬁired protocol regarding flushing,
always flushed the IV prior to administering medication, and documented her interactions with
the patient into the hospital computer system as required. fd. at 272:9—274: 19 (R. pp. 280—282);
274:23-275:1 (R. pp. 282-283); 275:19-276:9 (R. pp. 283-284); 276:22-277:10 (R. pp: 284-285);
'280; 2-3,6-10, 13-18 (R.bp.. 288); 2.80121'-281:1 (R. pp. 288-289); 299:13;303522 (R. pp- o
307—31"1 ). This is evidence that Nurse Downing, at the véry minimum exercised at least slight
care. | |

| Moreover, Cindy Hurley, Appellant's expert who has-had exténsive éxpefiénce working in

' 'pediattic nursing (]d.‘ at 323:10-324:21 (R. pp 332-333), 356:15—19 (R. p. 3_»59)'),vtestiﬁed that
‘Nurse Downiﬁg ac.t‘uallyhexcee'ded the standard énd the hospital's poliCy and p?ocedure |
: requirefnents bS/ checking on him seven timés during her twelve hou;‘ shift wheh shé was only
required to check on him once (/d. at 327:21-331:10 (R. pp. 336-340), 333:2—347:25 (R. pp.
| : 342-3‘56), 349:15-}50&4 (R pp- 358-359), 352:8—354:‘13 (R. pp- 361-_363.), 356:20-357:4 (R. pp.

| 36:5v—>466)). Ce’rfa_inly, i.f there was no évidenoe of negligence, but rather there was testimony thét _

v the.sténvdard wasv actually é*ceeded? there could not possibly have b._even. any gross vriég'lig.e.née‘ or
any infefe_nce bf the séme és a mafter‘ éf law. |
" Even in the light most favc';réble.to the non-nioving party, there Wwas no e\;id:en'ce or
| testimony:b.resented estabiishing an infer_énce ér possibili;cy of gross negl_igence on th_e‘part .of '. _
Appellant. Respondént had the bufdén, aﬁd _theyf'failed to meet that .burdgﬁ, 'Respondenf failed t;) -
, Vdem'onstra‘te through evidence or teétimony that Nurse DO\'Jvniﬁg failed to exe’rgise sligllt care 61. -

intentionally failed to do what she ought to have done in the care and treatment of the minor |
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~ Respondent. Because Respondent failed to meet their burden of establishing any inference of
gross negligence, and the courts favor lifnitations on 1iability on the State, the .Tr‘iarl Court erred
by not granting a directed verdict in favor of Appellant. Thus, the decision mpst be revex_‘sed on
this ground.
1. THE rfRIAL COURT ABUSED ITS DISCRETION BY ALLOWING, OVER
OBJECTION, THE ADMISSIQN OF PREJUDICIAL PH:OTOGR_APHS.OF THE MINOR
" CHILD TO THE JURY. |
o | STANbARD OF REVIEW
| "[Tjhe a_dmissio:.n or exclusion of evidence in general is within the sound discretion of the
trial court." F‘i;e'/a's,‘ 363 S.C. 19 at 25. "[T‘.]Ihe' trial court's de_cisioh will not:be disturbed on appeal
"-absent aﬁ' abuse of discretion." [d.;. qud;'ng,'454 S.E.2d at.3('). "An abuse of diécrefbn eccure
when therevis. an errof of law of a factual conclusien whicﬁ_is without _eVidentiary support.”
Gooding, 326 S.C. at 487 (Ciﬁng Lee, 318 S.C. 283, 457'S.E..2d 344); Fields,. 363 S.C.at26."To
warrant reversal based on the admission or exclusion of evidence, the appel.lant muet prove both
the-error Qf the rul'ir.lg and the resulfirl_g prejudiee, i.e., that there is a reasonable_probabiiity ‘bthe
jury's verdict was inﬂpencedzby the ehellenged evidence or the 1ack ﬂiereof..” F ieids,‘363. SCat o
, 26_(cirtatio.rrls-_o‘mitted). | | | | | |

R " "ARCUMENT

v Rulle 403 of the South Céroliné Ru_l'es of Evidence states, “[a]lfhough rele'lvént evidence. - :
may‘be exclu’ded if its probative'velﬁe issubstaritiélly (l)utWeighed‘by th_e danger o‘f u.r‘x.fja'ir‘
prejudice, cenﬁision of the 'iésues, or misleading the jury, or. by considerations of undee delay,

waste of time, -or needless presentation of cumulative evidence.” Rule 403, SCRE. “To constitute
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unfair prejudice, the photographs must create ‘an undue tendency to suggest a decision on an
improper basis, commonly, though not necessarily, an emotional one.” State v. Holder, 382 S.C. ‘
278,290, 676 S.E.2d 690 (2009) (quoting Staté v. Jackson, 364 S.C. 329, 334(2005)).
_“Photographs ealculated to arouse the sympathy or prejudice the jury should be excluded if they‘
are irrelevant or not necessary to substantiate material facts or conditions.” State v. Tozflfés, 390
S.C. 618, 623, 703_ s‘E._ztd 226 (2010).
' In a Motion in limine. Appellant argued against the admi‘ssion of photographs (Pltf.'s Exs. -
1 3 (R pp 463 465) of the minor Respondents harid into evidence. Trlal Tr. 10-15, Dec. 22, |
| 2020 (R. pp. 46- 51) Def's Notlce of Motion & Motlon in limine to Exclude Photos (R PD-
533-534). Appellant believes that the court erred in allowing the adm1ss1on of the photographs .
(Tnal Tr. .14:24—15114, Dec. 22, .2.020:(R. pp.-50~5 1)) and testimony during trial as to the same
(Trial Tr. 151’:7—1.52:15 (R. pp.',l66—l67) ‘154:20—156:3 (R. pp. 169-171), 228:]—230:15 (R. pp-
234- 236) 235 8- 236 4 (R pp. 241 242) Mar. 17, 2019) Def.'s Motion for INOV or in the alt.
Mot. for New Trial 6-7 (R pP- 541 542); Court s Order Grantmg Def s Motion for Reduct1on to
Statutory Cap & Denymg Def.'s MOUOH for JNOV or in the Alt. for.a New Trral 7(R.p. 8) F1rst
these photographs were not necessary to substantlate the Respondent s case. The fact that there
‘wasa Wou‘nd was never disputed, ’and at no'time did Appellant‘s»argue._:that‘th‘e -inﬁltration did-not. '
occuror'.;\évas‘ ot the oause'ofthe wound, Trial Tr 3:13-18, Dec. 22, 2(_)26 (R p. 39); Trial Tr. |
:399:3-5, Mar. 17, é019 (R::p. 409). Tl_leRe'spondent. had arn'ple other evidence of the .w'ound,_ '
stich as the wound center records (Pltf's Ex. 6), teStimony by the Witnesses,;and presentationof.'
| the ntinor child at trial (Trial Tr. 158:1 54159:25, Mar. 17,2019 V(R‘.-pp.‘ 173-174)), that were less -

prejudicial than the photographs of the open flesh wound. :
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Second, these were gr.otesque, up-close imagés of the wound that made them appear
substantially large than they. were in reélify. One of the photographs was éctually quite blurry. |
Méreover, the photographs did not include a scale to in_dicaté measurements and proportions. As
such, Appellarit argues that these images were graphic, inflammatory, and not an accurate
| reflection of the child's hand and injuries. Trial Tr. 12:23-14:1, Dec. 22, 202Q (R. pp.-48—50);
| 'De.f.'s.Notice of Motion &_Moﬁon in limine to Exclude Photos (R. pp. 533;534); Def.'é Motion
v _-for JNOV or in the alt. Mot. for New Trial 6-7 (R. pp. 541-542). The photos, by their. very nafuré,
had a pfejudié:ial ten_déncy to arouse.the erﬁqtiohs bf the jury. ]d Mor_eoyer, the photégraphs did
not reflect the cufrent étate of the v.qur_ldv.vThe minor child appeared during trial and sho‘\;ed thé,_
jury his scar; which did not appear:as it did in the photographs. Trial Tr.. 158:15>-159:25, Mar; 17,
2019 (R. pp. 173-174). Tﬁere w;s also tvestimc')n.y, includiﬁg .fr.c)m Respondent's _owﬁ exp.ert, thét
.the child‘s}scar appeared héaled since February 2015 and did not look like the ﬁhotogl‘apﬁs'
shown. Id. at 243:12-20 (R. p. 249); 245:2-3, 5-8 (R. p. 251). Thus; as the photographs Qere not
necessafy to determine the identity of the child or that the iﬁjury had occurred; were grotesque,

- up-close images n.ot. apprbpﬁately sca’led;-and were;not representat.ive of the nature" éf the Child's
' scaf, A?pellant asserts the admission of vthe phc;fégréphs and te’Stiméﬁy of the 'same _wés m érror.
. R A.pp'ellant_fu.rther asserts'this: erfor-émouﬁted to prejudiée -bése(‘i Qiaor_l‘the excessive -
| verdict 1n févbr of Respovndé‘nt. Due to fhé eXC_ésSive jﬁry_a;y'ard, the »Appellaﬁt is.le‘ft' t'o,c‘onélud.é :
that th‘e admissioﬁ of the grotesque, 'up'—cl_ol‘s.e. ﬁaturé of the photdgfaphs» W;:re designed to‘:and e
“succeeded in arousing the;syinpathy éf the jury. As ‘stated above, the phc;tographs Wé_ré not
nécesséry to est‘abl_ish ideﬁtity or that the infiltration did occur and wés the éause of the .wound; .

the photographs were of little probative value. Appellant argues that any probative value they
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‘ may have had was substantially outweighed by the fact that they were grotesque, ﬁp—close
images of the open wound, not to scale, and not representative of the actual appearance of
minor's scar. Despite hearing testimony that the minor child's scar has been healed since
February 2015 (/d. at 245:2-8 (R. p. 251)), isvwell-healed and_ stable (Id. at 191:17—’192:3 (R. pp.
206-207)), does not appear as it did in thé photographs, and, in fact, seeing.this for themselves,
the jury return a grossly excessive verdict in favor of Res'pondént. Thus, this leaves Appellant fo .
conclude that, withqut any additional présentaﬁoh ffom the Requndent of evidence of gross
- ﬁegligénée on the p_artbof Appellant; thé jury'muét have been highly :pérsuadéd-by__these grotesdue '
images. Thus, Appellant asserts the admissio.n of thes§ photographs were highly pr'ejl.ldicial.vto it; |
defense. | |

Therefore, Apbellaht aéserts the admissioﬁ of the photographs was in error,: was highly
prejudicial to Appellaht‘é defense, and their admission and the allowancé testimony to the same
.an abuse of discretion By the Trial Court, thereby Warranting a reversal of the Trial Court's
decision.
IV. THE TRIAL COURT ABUSED ITS DISCRETI()N IN'PR_OHIBITIN('.}
.APPE.L.LANT’S' EXPERT CYNTHIA HURLEY FROM TESTIFYING IN FRONT OF
- THEJ URY ASTO WHETHER .‘.T HE APPELLA&T WASGROSSLY NEGLIGENT OR

o | : 'STANDARD OF REVIEW

';The qﬁaliﬁcatidn of aﬁ exp»e_ijt witness aﬁd_th'ev admiésibility of the éxpeft's téstimony are -

m.att-ers Witllill the trial court's discretion." Gooding, 326 S.C. at 252 (citing Mééee v. Bruce

Hospital System, 321 S.C. 340, 468 S.E.2d 633 (1996); seé, e.g., Fields, 363 S.C. at 25.
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"Similarly, tlie admission or exclusion of evidence in general is within the sound discretion of the
trial court.” Fiela’s, 363 S.C. at 25. "In both instances, the trial court's decision will not be
itlisturbed on appeal absent an abuse of discretion." Id; see,. e.g., Goo;i’ing, 454 S.E.2d at 330.
~ "An abuse of discretion occurs when there is an error of law or a factual conclusion which is
without evidentiary support." Gooding, 326 S.C. at 252 (citing L.ee, 318 S.C. 283,457 S.E.2d
- 344); Fields, 363 S.C. 19 at 26."A trial court's ruling on the admissibility of an expert's
testirnonyv constitutes an abuse of discretion When the mling is manifestly arbitrary,
u_nreasonable, or untair." Fields, 3.63 S.C. at 26 (citing Means, 3‘48 S.C. at l66;. 558 S;E.Zd at
924). "To warrant reversal based on the admission or. exclusion of evidence, the appellant must
prove both the error of the ruling and the resnlting prejudice, i.e., that there is a reasonable
proba_l)ility the jury's \}erdict iztlas inﬂuenced‘ by»tlie challengecl evidence or tlie Jack thereof."
‘ F ields, 363 S.C. at 26 (citations omitted).
ARGUMENT
| During trial, Respondent asked the coiirt to prohibit Appellant‘s expert from testifying as

V._to'-ariylegal conclusion._’l‘rial Tr 3 16_:2—7, Mar. 17,2019 (R. p. 325). Appellant argues that the -

court erre(l prohibiting 'connsel' for Appellant from asking its ex.p'e:rt in fro'nt of the Jury whether
‘-. she belleved Appellant was neghgent or grossly negllgent and 1nstead forcmg counsel for
: ‘_Appellant to ask her outs1de the presence of the juryina proffer Id. at 316:2- 320 1 (R pp
‘325 -329), 378 1-381:13 (R Pp- 387 390) Def.'s Motion for JNOV or in the alt Motion for New '

Trial 7-8 (R Pp. 542 543) Court's Order Granting Def s Motion for Reduction to Statutory Cap
: &‘Denying Def.'s Motion fo'r JNOV or in the alt. for a New Trial 7 (R. p. 8). It was.her opinion

via the proffer that Nurse Downing, and therefore TRMC, was not negligent and was not grossly
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-

neglect. (/d. at 380:3-18 (R. p. 389)). ‘Appellant argues that the Trial Court's error in not allowing
t’hi‘s testimony has amopn’ted to an abuse of discretion because it was allowed under the Rules. of
Evidence and_case Jlaw, and it resulted in prejudice to the Appeuant and the presentation of its
defense on the matter.

Pursuant. to the South Carolina Rules of Evidencé, “[t]estimony in the form.of an opin_ion
or inferencp otherwise adinissible 1s not obj‘ectionable because it embraceé an ultimate issue to be
decided by the trier of fact.” Rule 704,'SCRE;_“Th¢re is no invasion of the province pfthe jury,
for the jury rétains its power apd duty to judge both the crédibility of ;ch,e witpess ‘and the weight
to be given to his. opinion.” Redﬁzén v. Ford Motbr Co., 253 SC 266,278,170 S.E.2d 207
(]‘969). In Dawkins, the court held that "‘[i]n general, éxpert testimdny on issues of law is
inadmissible.' Dawkins v. Fiélds,\354 S.C. 58, 66, 580 S.E:2d 433 (2003). 'How.eve.r,"thé court has
hgld ';that the trial judge has the "discrf.:tlion to permit expert testimony pn the _ultimafe issue
before the jury.” Redman, 253 S.C. at 278 (citing OI’Kelley v. Mut. Life Ins. Co., 197 S.C. 109, 14
S.E.2d 582 (1541)); see, 'e.g.», H;(ghes v. Children's Cl%nic, PA, 269 S.C. 385,,_;103, 237 S.E.2d |
753 (1977). - | | | ‘

'. Appellant's expel’c; Cindy VHur]vey, testified as ‘éo the sfandard of carp .for pedi;'itric_ riufsing' o
and her opinions as to whether Nurse Stobbs compli_"eg:i' 'witpvthat:s_tandérd. Trial Tr 32:7:.2:1—24 (R.
P 336), 3282331110 (R; pp 33'7‘—340).,' -333:2—347:’2_5" (R. pp.. 342;356),.34‘9‘15-.3.50‘1_14 (R pp.
358-359), 352:8-354:13 .(R_..A pp. 361-363), 356:20-357:4 (R. pp; 365-366), Mér.“1‘7,‘.2019.__F0r
reasons previousiy'discuéséd, the ultimate issue, the burden which Respdnde‘nt had toest_abﬁsh,
- was grpss negligencé. Giveh'her extensive e;perie_néé:'and' knoWledge regarding pediatric nursing

and IV administration (/d. at 323:10-324:21 (R. pp. 332-333), 350:15-19 (R. p. 359)), Appellant
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sought to ask Ms. Hurley whethef she believed Nurse Stobbs and Appellaxﬁ hospital acted with

negligence or gross negligence (lg’. at.3]6:14—2'1 (R. p. 325), 318:1-5 (R. p. 327)). Ms. Hurley

éoUl.d n(‘Jt be prohibited from testifyiﬂg to this solely on the grounds that it was the ultimate 1ssue

_ in this matter. See Rule 704.'Moreover, counsel for Aﬁpe]lam was notvésking Ms. Hurley 'té give
an opinion as to an issue of law, as this was not possible since Ms. Hurley was a nurse and not a
legal expert. Asking Ms. Hurley this qupstion ‘should not have led to any confusiqn,' as the jury
was aware that Ms. Huﬂgy was an expert in nursing, not law. Ulnlike in Dawkins, Ms. HurlAe.y did

" ndt__ make, and waé not asked to make, a legal argument nofr‘she divd offer theée opiﬁions n a:‘ '
Writtf_:n affidavit. Apbellant wanted to simply asked its expert what her opinion was bés_ed on her
experience and background as a.pedia'tric nurse. |

Earlvi.er in the trial prdceedings, counsel for Appellant had asked Respondént's expert the

- s‘enlme questions régafding her dpinions as to negligence and intent.ionality on the part of
‘Apﬁe_llant héspital and Nurse Stobbs, without any objectidﬁ from counsel for Respondent. Trial
Tr. 132:24-25 (R._p‘. 147),133:17-19 (R. p. 14'8), 138:10-139:16 (R. pp. 153f1_54),'Mar. 17, 2019.
Appelvlant thought that asking MS’.-Huﬂey the same_qﬁe’stioning would a;sist thé jﬁry in its :

‘ de_'ci‘sio/nl élnd» in; weigh_iﬁg and compériﬁg Vthe téstimony of ‘both.eAxpert Witngsses_ ,irvlit.hivs,r_natter. ’
i_"hus, bé,cauée the Jury did_r_eta-iDZ its power m judgiﬁg the eXpérts‘ crédibi_lity, allowing fhfs pa.rt' Qvf |
Ms. Hllzriey"s testimony would not have usurpe(i its role». Thefefo-re,_Ab'pe_llant.t érg_ues :tﬁat"‘.the .'
'i’rial Court's ruling denying t‘h‘is portion of Ms Huriey's tes‘timbny was arbitrary, unrezris.onabl‘e, "

~ and unfair to the ‘pre.‘sentations Qf Appellant."é defense:of this m_atfer;- thué, Defendants assert it -

 was error for this to be kept from the jury for its consideration.
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Appellant further assert t‘hatjthis error resulted in prejudice to Appellant's defense of\ this
matter. The jury returned a grossly excessive verdict in favor-of Respondent (Trial Tr.
446:18-447:1, Mar. 17, 20_19 (R/. pp. 457-458)), despite not hearing any testimony or seeing any
evidence of gross negligence. Therefore, the Appellant is left to conelude that not being allowed
to ask its expert this important question did, in fact, affect the results of the'tria]‘. Appellant
: maintains that the,purpbse of the question was to ask its expert her bpinien, based. on her.
experience in pediatric nilisi_ng; and this would have hel.ped educate and better inform the jury.
Thus, nqt.allowing'the testimony in the presence of the' Jury was prejudicial to Appellant'. |

Therefoie, the Tri'ai-Court abused its iiiseretiqn in not allowing Ms Hu_rley"s testimony
" regarding gross negligence in front of the presence of the jury',fand the decision must be reversed.

V. THETRIAL COURT ABUSED ITS DISCRETION IN PERMITTING THE
'REQUEST FOR ADMISSION TO BE PUBLISHED TO THE JURY..
STANDARD OF REVIEW |
"'[T]he a‘dr.nission' or exclnsion of evidence in general. is within .the sound.discretion of the :

trial court." erlds 363 S, C.at 25 "[T]he tiial court's decision will not be disturbed on appeal
absent an abuse of discretion." Id Goodmg, 454 S.E.2d at 330 "An abuse of discretion occurs -
i .when there is an error of law er a factualvconclusic")n which is without -evidentiaiy support "
Goodmg, 326 S. C at 487 (01t1ng Lee 318 S C 283 457 S.E.2d 344) Flelds 363 S C.at 26 "To
warrant reversal based on the admission or- excluSion of ev1dence the appellant must prove both -
the‘e'rror of the_ ruling and the resuvlting prejudice, i.e.> that there is a reasonable prebability the - -
jury's verdict was influenced by the challenged evidence or the lack therepf." Fields, 363 SC at -

26 (citations omitted).
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ARGUMENT
Appellant asserts that the publication of its Request to Admit was an error that prejudiced

Appellant'.s defense of the matter and’amounted to an abuse of discretion by the Trial Court. Trial -
Tr. 250:21-258:25, Mar. 17, 2019 (R. pp. 257-265); Def.'s Motion for JNOV or in the alt. Motion _
for New Trial 8-10 (R. p. 543—545); Court's Order Granting Def.'s Motion for'Reduction to
Statutory Cap,,& Denying Def.'s Motion for JINOV or in the alt. for a New 'Tvrial. 8 (R. p. 9); Def. |
RTA (R. pp. 35-36). A}l)}'v):ellant.con.(:edes this 1s ah.unusual circumstgnce and the case la\;v ’sev.ems
j t?) only addregs issues fqr wifhdrawél by the adnﬁtting party.v As per Rule:36.(b) of tﬁ§ South ;
"Carolina Rules of lCivil_ Prqcedure, “[t]he Court may permit withdrawal or a_rhén'dment when the
p're's'éntation'of the méﬁts of the action Will be subserved :th_ereby and the barty who obtained the
admission fails to satisfy the court that withdrawal or amendr'nenvt will Vp'r'ejudice'him in
maiﬁtéining or defense (;n the meri_ts.” Rule 36, SCRCP; see, e.g., Comimerce Ctr. of Greenville,
Inc. v. W Powers McElveen, 347 S.C. 545, 557, _556 S.E.2d 718, 724 (Ct. App. 2001) ("The trial
court may allow a party to ameﬁd or withdraw its answers -tAo a request‘to admit when: (1) the |
presentation of the merité is.furthered by the arﬁend;nent; and (2) the party who obtair_léd’the
adﬁliésibn cannot demonstrate "pr‘ejudice becausé-of the amendfnellt.")i' HéWeV;:r, Appella;it’ '
assérts that, pursuant to RUle 403 Qf the South Cgrolina Rules bf Eyid_eﬁée; pulélish_ing the - |
| Requ'e'st té Admit \:Jve;s n errdr an-w_as highly .pr_jejudicial to the Appellar_ﬁ-, é_ls. 1t did n(v)thing.._bllit
" confuse the issues for the jury. Trial Tr; 251:24‘-1 1 R.p. 2.58), 2'53:9—1'8_(R.v p260),
‘255:’2(-)'—257:5‘ (R. p.p. 262-264). “Although relé;/ant, evidence may b¢ excludéd if -its prdbatiye

value is substantially oufweighed:by the danger of unfair prejudice, confusion of the issues, or
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misleading the jury, or by considerations of undue delay, waste of time, or needless presentation
of cumulative evidence.’; Rule 403, SCRE.

In its Request to Admit, Appellant ask_'ed Respondent to admit or deny that the ainount in
controversy and amount of Respondent's actual damage exceeded one hundred thousand dollars.
Trial Tr. 258:18-25, Mar. 17, 2019 (R. p. 265); Def''s RTA (R. pp. 35-376). The Request to Adnq_it '
were not a stipulation under South Carolina Rules of Civil Procedure Rule 43(k)6 but rather a
discovery tool. Trial Tr. 253 9 18, Mar 17, 2019 (R p 260) See The purpose ofthe request to
admit was to obtain an Independent Medical Examination under Rule 35(a)7 of the South
Carolina Rules of Civil Procedure, not for Respondent to represent that Appellant admitted the
daniages were in excess of$100_,000.i)0. Id. at251:'24—.252.:6 (R. pp. 258—25.9).-A1though facts
may be stipulated under the rule, these Request to Admit were subjective, as they went to |
damages. Because the purpose was for ot)taining were to obtain Respondent's view of the case in
order to obtain an Independent Medical Examination under South Carolina Civil Procedure Rule
35(a), these were subjective,’ not factual, and thus,' could not be stipulated. Id. at 253:21-254: 11

(R. pp. 260-261):

6 Rule 43(k), SRCRP. "No agr eernent between counsel affecting the proceedings in an action
- shall be binding unless reduced to the form of a consent order or written stipulation signed by

- counsel and entered in the record, or unless made in open court and noted upon the record, or
reduced to writing and signed by the parties and their counsel. Settlement agreements shall be
handled in accordance with Rule 41.1, SCRCP "

7 Rule 35(a) SRCP. "In any case in which the amount in controversy exceeds $100, OOO actual
damages, and the mental or physical condition . .ofa party, or of a person in the custody or .
under the legal control of a party, 18 in controversy, the court in which the action is pending may
order the party to submit to a physical or mental examinatlon by a physician or to produce for
examination the person in his custody or legal control. .
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Although the Trial Court stated that the modification of the Request to Admit would have-
to go to the merits, not damages, Id. at 254:12-255:17 (R. pp. 261-262), Appellant argued that
that publication to thejury would prejudice the merits of its defense, Id. at 255:20-257:5 (R. pp.
262-264). Reading the Request to Admit to the jury had the effect of confusing them as to the
; issues in dispute and the purpose of the RequeSt to Admit. Allowing the Request to Admit to be
published to the-jury made the effect that a v,erdict had to be awarded for 'Resp_ondent n the
amount ofat least $100, OOO 00. 1d. at 252:8-11 (R. p. 259) 255:20-257:5 (R. pp. 262- 264) This
effectrvely directed a verdict of l1ab1l1ty in the Respondent‘s favor thereby impeding presentation
of the merits of Appellant’s case. Throughout the caee, liability was contested, and Appellant_

- maintained that it was not negligent. Theretore, publishing the Request to Admit to the jury
: sUbserv_e_d and ir_npede_d the presentatlorl of the merits of the d‘efense.

Appella_nt argued that the burden was on the Respondent to show that they would be
prejudiced if the Request to Admit were not allowed to be published. /d. at 256:22-25 (R. p.

263). Appellant argued that they would not be able to meet that burden, ae Respondent certainly
had every r1ght to argue for whatever verdrct amount they wanted. Id at 256:25- 257:3 (R. pp

263 264) Appellant on n the other hand would be and was 1n fact h1ghly prejud1ced by allowrng
the a_dnussron of the Request_ to Admrt.-_Moreover, The Request to Admrt wasﬂnot rnent1oned in
Respon'dent"s pretrial'brief. Pltf.'s Pretrial Br Respondent inte’nti.onally‘failed to mention the ;
‘ Request to Admit to Appellant S couneel untrl they vtlere about to publ1sh it to the jury. .Th1s _. :
hrghly preJudrced Appellant as it had no time to prepare argument or rebuttal ev1dence Thus

when balancing the little, if any, probatrve value of the Request to Admit w1th the h1gh amount of

~
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confusion and prejudicial ‘effect publishing it would and did have, thé admission of the Request
to Admit was impréper under Rule 403.

As such, the Trial Court should have not have allowed the adnaission into evidence of the
Requést for Admission because ‘it was of little probative value and Was-highly prejudicial to
Appellant as it directly confused the issues and irhpeded the merits' of thé Appellant's case. Thus,
the decisién othé Trial Court must be feversed. : |
VL. THE TRIAL COURT ABUSED ITS DISCRETiON IN NOT GRANTING ANEW
"TRIAL ABSOLETE OR NEW TRIAL NIST REMI TTITUR WHEN THE _VERDIC_T:WAS
.GROSSLY EXCESSIVE AND SHOCI.(IN:GLY DISPROPORTIONATE AND CONTRARY »
TO THE EVID.ENCEADMITTED AT TRIAL, OR, AT THE_VERY MINIMUM, WAS AT -
LEAST MEREEY EXCESSIVE GIVEN THE ’EVIDEN CE |

| ' STANDARE OF REVIEW

The decision to grant or deny a new trial absolute based on the excessiveness of a

verdict rests in the sound discretion of the trial court and ordinarily will not be

disturbed on appeal. An abuse of discretion occurs if the trial court's findings are
wholly unsupported by the evidence or the conclusions reached are controlled by

an error of law.
Welch, 342} S;C. :a:,t SOé ((':iting Krepps V. Ausen, .324 S.C.'597, 479 SEZd :2.9(5 (CtApp 1.996));
_'se.e; e.g.',' Stevens v glllen., 336 SC 43‘9, '446, 520S.E2d 625 (Ct. Ap'p._-'1'999). "In dcqid_ing ) j _
whethef tola:isses's}érror Wheﬁ a ‘néwitriakl Ir‘lotibcv)rnl is denie‘d, fhis Couﬁ must édnsidér the fes;tirﬁ'o.ny
and redasonable i:nferences -therefroni iﬁ/the l_ight most févofable'f.(). _fhe_nbnmoving party." Wélch;

342 S.C. at 302-03 (citing Vinson'v. Hartley, 324 S.C. 389, 477 S.E.2d 715 (Ct.App.1996)).
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ARGUMENT
A. THE TRIAL COURT ERRED IN NOT GRANTING ANEW TRIALABSOLUTE
BECAUSE THE VERDICT WAS GROSSLY EXCESSIVE AND SHOCKINGLY
DISPROPORTIONATE AND CONTRARY TO THE EVIDENCE ADMITTED AT

TRIAL.

When a-party moves for a new trial based on a challenge that the verdict is either
excessive or inadequate, the trial judge must distinguish between awards that are
merely unduly liberal or conservative and awards that are actuated by pasSion,
~ caprice or prejudice. The trial court must set aside a verdict only when it is
shockingly disproportionate to the injuries suffered and thus-indicates that
passion, caprice, prejudice, or other considerations not reflected by the evidence
affected the amount awarded. In other words, to warrant a new trial absolute, the
’ verdict reached must be so grossly excessive' as to clearly indicate the mﬂuence
of an 1mproper motive on the jury. :
Welch, 342 S.C. at 302 (citafions omitted); see; e.g., Stevens, 336 S.C. at 447 ("The trial judge
must grant a new trial absolute if the amount of the verdict is grossly inadequate or excessive so
as to shock the conscience of thecourt and clearly indicates the figure reached was the result of
passion; caprice, prejudice; partiality, corruption or some other improper ,rnotives;"); Duncan v.
Hampton Cnt. Sch: Dist. No. 2,235-5.C. 535, 517 S.‘E.Zd 449, 4.55 (Ct. App: 1990); see also,. . -
Sullivan v Davis, 3178.C. 462,'4.67, 454 S.E.2d 907, 912‘(Ct. App. 1995) (holding that the Trial
- Court abused its- discretion in not grantmg the new trial absolute motion when the verdict was
| , "shockmgly disproportionate" to the ev1dence presented) Zozn v. Crawford 252 S C. 127 138,
: 165 S.E.2d 640, 646 (1969) (granting a new trial i ina wrongful death action where a _Verd_ict of

- $250,000.00 for the actual damages sustained by the beneﬁciaries L [W_as] not supported by the
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evidence and [could] only be explained upon the basis of sympathy, passion, or prejudice on the
part of the jury").

The term "passion and prejudice" does not "necessarily imply bad faith, wrongful
purpose, or moral delinquency," but rather, results when the award 1s ”against the o§erwhelming
weight of the evidence." Beasley v. Ford Motor Co,, 237 S.C. 506, 513, 117 S.E.2d 863, 867
(196l)."Qrdinarily'the‘ only 'meahs of discovering the existence of passion and prejudice_ as
inﬂueheing the verdict.is'by comparing the amount of the verdict with the evidence before the
trial court.” Nelsor_z V. Charlesloh W.C. Ry. Co.,231S.C. 351, 362, 98 S.E.Zd-79t§, 802 (S.C.

] 1957). However, in_‘sorhe instances, - |
[t]he 's'ize of the verdiet alone may show that it must.have been the result of -
-passion or pre]udlce as for instance, when it is apparent that the award is

"~ obviously so drsproportlonate to the injury proved as to justify the conclusion that
the verdict is not the result of the cool and dispassionate discretion of the j jury.

Id. (quoting 15 Am. Jur.; Damages § 205, p. 623); see also, Smalls v. Springs Indus., Inc. 292
 S.C. 481, 486, 357 S.E.2d 452, 455 (1987) (stating that under the facts of the case, "the size of
the Jury's verdict alone establishes it is grossly excessive"). For further clariﬁcatior_l,

[a] close analy51s of the results reached n the cases justifies the statement that the
. courts generally gr. ant relief if convinced that the verdict substantially exceeds any
- - rational appraisal or estimate of the damages even though the inference of - V -
passron prejudice, partlahty or other improper motive on ‘the part of the j Jury isno '
. more natural or reasonable than the rnference of mistake or mrsapprehensron on -

' their part.

Beasley, 237 S.C. at 512-513 (quoting 15 Am. Jur. Damages § 205, p. 623).
In thismatter, the jury rettrmed a verdict in the amount of $1,1-27,280 for the minor and

$13.5,477.00 for Respondent Tekayah Har"nitton. Trial Tr. 446:18-447:1, Mar. 17, 2019 (R. pp.

Page 35 of 42



457-458); (R. p. 535). Subsequently,; Appellant filed a Motion for Judgment Notwithstanding the
Verdict or in .the alternative Motion for New Trial, in’which one of thé grounds for a new trial
absolute was Because the verdict Was grossly excessive‘as compared to the evidence pres;nted at
trial. Def.'s Mot. for INOV or in the alt. Mot. for New Trial 11-13 (R. pp. 546—548). .Appell’ant
vasserts the Trial Court's denial of its motion on this grourid was an error in law, as the _verdicf Was
grossly excessive and shoc_kingly dispropdrtionéte, wholly unsupported by and contradictory to
the evideﬁce pr_ésented a trial for the following reasons. Cburt‘s Order Granting Def.’-s-'Motion‘ for
Redu‘ctvion 0 Statu’tbfy Cap.& Denying bef.'s Mdti.on for JNOV or in.t_he Alt. fora New. Trial 8
(R.p. 9 ) | |
First, tilere was little téstirﬁony.regarding any pain and suffering. Dr. Devito testiﬁed that

thé minor seemed to bé e.xperiencing pain during his ekamination of him, although Dr. Davis
testified that during his examination of the minor,> the minor denied aﬁy paih, buming, or itching
(Id. at 192:13-25 (R. p. 207)). Dr. Davis testified that Respoﬁdent Tekayah Hamilton told him the
: 'mino-r would éék her if he could. scratch it. (/d. at 192:25—19j:2 (R. bp. 207-208)). The only |
tes‘timony frém Requndent Hamiiton re_gardirig pain Wés some itchin‘g'van.d cram]:;i'ng that is
élleviate_d Wlth so‘me,e'xer(-:ise.s and c;ying duriﬁg the infiltration and wound éére follow up.
: _treatrngnt; S

" "Se_c'or'xd, "th_:er,e.was;v ‘tevstimov‘ny;éstab‘_lisﬁirig .'thét very little has been d.ohe_ or is: plaﬁned in -
regards to tyeatmerit., The minor“trfeated at'the"\bvoun.d cafe.céﬁter at The Regional -_Medicall Center
inﬁnediately after.the infiltration occurred énd for a short period of t.irr'le thZQlS. Sée flf.‘s Ex. 6..
He saw Respondenf’s expeﬁ Dr. Devito on Febfuary-2, 2015; March A5,v20_15; and d'i.d.nc')t go back

to him for three years until March2018. Trial Tr. 163:13—15, 23-25 (R. p. 178); 165:10-12 (R. p.
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180), Mar. 17, 2019. At the time of trial, the minor was not currently on any medications for this
wound. /d. at 169:16-18 (R. p. 184). Nonsurgicgl options, SLlnh és steroidal injecn'ons and
compression, have been recommended by botn the nhysician referréd by Respondent’s- lawyer
and the court-appointed plastic surgeon; however, the minor has not gotten this t.rea‘tment.‘_ld. at
: 163:13_18- ' (Rﬁl p. 178), 1'6'3:23—164‘:1.3 (R. np. 178;179), 195:23-196:18 (R. pp. 210-211),
198:20-199:15 (R. pp. 213_-2..14.), 2'4'8:.2'3.-249:17 .(R. .pp. 2_54%255). Surgery - Had also 'benn
- recommended by-bovth physicians as anotner @ethod of treatment to ifnnrove' jtne scar- (Id. at
195:_23—196:18 (R. pp. 21().—21]),‘238:::5 .(R-vIl 244)), but Res'p'on(.ient. jTf:l.<ayah HglnliltOn téétiﬁed
_ she has no plnn-s' for surgery ‘at this time, although she testified she may.consider‘it when the
 minor is older (/d. at 170:3-4, 11-15 (R. p. 185); 171:10-1 (R. p. 186)). Although surgery would
' impiovga the appearénne nf the scar, surgefy_ Is n.ot needed for any functionality 'feasons. 1d. at
- 210:2-112 (R: p. 225). |
Third, although there is scar tissue (/d. at 191:5-14 (R. p. 206)) and the scar 1s permanent
d at 210;23—211_;5 (R. pp. 2'25—‘226)), his hand is fully functioning (Id. at 19-3:3—155:22 (R.:pp. :
| 208-210)), and the wound is "'well'-healed'f and ;'stabl:e" (Id. at 191:1_7%1 92::3 (Rpp ”20‘6—207)) |
‘ .and.vwil_l not gét_\}VO?SG (Id.- at -199':1’6;25}'\(}5{. p. 214)). There are no functional deficits .and
" "nothing inhinifing qu ﬁinCti_oning of the wrist": no di_rninished't;_mger.slt.rength,.nfo ifnpaifmnnt o
of the. ;(endon_s or erst, and no i--ss_u‘e .with_fange of motion of thé wriét; 1d: a:t:'19.2:6—1v2 (Rp .
207); 193:3-2-195:22 (R. pp. 208-210), The child "should have normal functinnality ‘tnroughotut_‘
" the rest of his life."_ Ia’ at 194:14;15 (R. ’p'.'209).;The-.chi1d wiljlvbe able to‘c.k') t.hbings a nor;n‘al C
cnild would, sucn as a throwing a bail, pl_ayin'g a music 'instrument', holdi‘ng a fishing pole,

writing and drawing, and 'driving a car. /d. at 200:25-202:9 (R. pp. 215-217).
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As the evidence presented cannot support a $1,127,280 verdict for the minor and
$135,477.00 fbr Respoxident Tekayah Hamilton, the size of the verdict alone is sufficient to show
‘that the jury must have been moved by passion or prejudice,. The verdict of $1,127,280 f(IJr.
minor Respéndent 18 54 times the amount of actual damages of $20,854. This is grossly.
excessive and shocks the conscience, as there was little testimony of pain and suffering; there is
no ongoing treatment or plans for any'in the future; the scar is well-healed and stable; aljd there
are no‘functionality deﬁcité_‘ Additionally, the $135,477.00 verdict for Respondent Tékayah
Hamilto.h'is also g-ros.sly exgesgive, as past and future medical damages only amount tb '
$20,854.00 (/d. a;[ 412:24;4_13:12 (R. pp. 422—423));’ she testified she has no i)lans'for the child to.
undergo any steroidal in'jections'dr‘sv,car rCViSiO‘}"l surgery (1d. ai 170:3-4 (R. p; 185)); abrrld she is
“not entitled to ahy pain Qr'suffefing. B
Thus, the verdict in this. matter is "without any rational suppon whatever in the evidence
and 1s so grossly excess'i\_/e.as to show that th¢ jury was actuated by considerations pot founded
on the evidence and/or the instruc"tior_ls of the court." Joyner v. Sl Matthe’ﬁs Builders, 263 S.C.
136, 14'()‘—_41,.2108 S.E.2d 48, SQ (1974) (granﬁng a’?ﬁew trial due Ato the "actual damages;' beiﬁg SO .
| _ mar.n‘festly_‘and‘ grossly._ .ésgcejésiye"). Given t.he'cor_np_le‘te 1a§:i< of any cognizable basis t:o :'support :
the ciamages_ a\;var'd,_i’g is clear that in award}ing the;e amcﬁints for both the minor zi_nd 1‘115 mother, f‘
.the jury .did not ‘.pay étténtidn to ’th.e. Jury ins‘grﬁctions. ;'[I]f[ is ﬁmdament_al'that a jufy_rp‘ust jabide' |
by the judge's chérge, bé 1t righ.t or Wrong..Where‘ thé juﬁ renders iaive-rdi‘ctrin disfegard of his
charge, it is errof 'fo:rv the vjﬁdge not to grént anew trial upoﬁ motio.n."" Southeaslern Mobile
.. Homes Inc.,v. Walicki, 282'S.C. 298, 302, 3117 S.E.2d 773 (Ct. App. 1984) Appellant is left to

. conclude that, in light of the excessive verdict as compared to the evidence of actual damages,
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the jury arlrived as 1ts award as a result of passion, cabrice, or other improve motives. "If the
amount of the verdict isb grossly excessiye s0 as to be the result of paésion, caprice, prejudice or
some other influence outsi‘de‘the evidence, the trialjudge‘must grant a new trial absolute, not a
new trial nisi I‘€I77illiluli " Weéch, 342 'S‘_C. at 303 (citing O’Neal-v. Bowles, 314 S.C. 525,43 1S.E.
2d 555 (I 993)). Therefore; it was an abuse of discretion for the Trial Court not'tov grant |
: Appellant's motion for a new triaI absolute based on the grossly excessive lverdict, and thus, th‘ev .
.d'evc‘ision must be reversed.

B IN THE ALTERNATIVE, IF THE APPELLANT COURT DOES NOT BELIEVE THE
TRIAL COURT ABUSED ITS DYIISCRETION IN DENYING THE MOTION FOR A NEW
| TRIAL ABSOLUTE APPELLANT ASSERTS THAT THE TRIAL COURT ABUSED ITS |
DISCRETION BY NOT GRANTING ITS MOT-ION FOR NEW TRIAL NIST R
REMI TTITUR BECAUSE THE VERDICT WAS, AT THE VERY LEAST, MERELY

EXCESSIVE.

_ The trial court has wide discretionary power to reduce the amount of a verdict '
which in his or her judgment is excessive. Indeed, when the verdict indicates the
~ jury was unduly liberal in determining damages, the trial court alone hasthe
- power to reduce the verdict by the granting of anew trial nisi remittitur. A motion
~ for new trial nisi remittitur asks the trial court in its discretion to reduce the
.verdict because it is merely excessive, although not motlvated by cons1derat10ns
such as passmn caprxce or prejudlce - :

Welch, 342 S.C. at 303 (citations omitted); see, e.g., RRR, Inc v. Togga;s, 378 SC 174,183,662
S.E.2d 438 (Ct. App. 2008) (“[T]he circuit court alone has'the power to gfant':a new trial nisi
- when it finds the arﬁount of the verdict to be merely iﬁadequate of exCessIve.,"); HoWar‘d V.

Roberson, 376 S.C. 143, 154, 654 S.E.2d 877 (Ct. App. 2007) (stating that the court "may granta
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new trial nisi additur or remittitur-when 1t finds the verdict is merely inadequate or excessive.”);
Becker v. Walmart Stores, Inc., 339 S.C. 629, 636, 5.29 S.E.2d 758 (Ct. App. ZOQO) (affirming
trial court’s granting of motion for remittitur on grounds that‘ bamount_awarded by jury was
“merely excessive”). "In considering a motion for new trial nisi, the trial court must eyaluéte thé
adequacy of the verdict in ligh;[ of the evidence p1‘es¢nted." Welch, 342 S.C. at 303 (citing Waring
v. th;js'on, 341 S.C. 248, 533‘S.E.2d 906 (Ct.App.2000)). | |
‘In its rﬁo_tion, Appellam askéd fhe Trial Court that if .d.id not e‘lgre‘e with Appellant that the
' :verdict is grossly excessive to the extent of ‘shdcking fhe coﬁscie;lce and did not apbeaf ;co be |
motivated b}'/v considerations such as passion, caprice or p'réjudice, then to gfant a new trial nisi
réihittitur because the verdict was,v at the ve:ry leasf, rhérely 'excessiv_e.. Def;'s Mot;'f(':); JNOV orin '.
the-alt. Mqt. for New Trial 11-14 (R_-.- pp 546-549). The Trial Cbun denied Appellant's motioﬁ for
a new trial hisi rémittitur, alfhéugh it did grant, :in part, Appellant's motioﬁ to cap the :dvamages as
required by the South Carolina Torts Claims Act (§15-78-10, et seq.). Court's Order Granting
Def''s Motion for Reduction to Stdtﬁtory Cap & Denying Def.'s Motion fof JNOV or in 'the Alt.
for é'New Trial 4-6, 8 (R. pp.'.5-7,. 9); ‘Def.'s Post Triaf:Mot. for Redgctioﬁ to Stathtofy .Cap. (R. :
pp. 552-554), The Tria Court capped the judgment fo the mmor at $300,000.00 because
' §15;78-1:20(a)(1)_ prévides a magimum of'$ﬁ§_ob,£)oo;oo for a l;oss arising'frcs_m_a éingle R
—— S .
Additionally, Appellant ‘movéd"‘for a recfucti’on n Re}_‘spo_ndeint‘ Tekayallh.Hami‘lton's verd‘i‘_ct,._
whjéh_'waé in the éﬁiount of $135,477.00,_ as shé was only'énﬁtlédt’o past and .fut'ur.e me:dic"al‘
costs, whi‘éﬁ totaled $20,854.00. Tfial Tr. 412:24-413:12 (R. pp. 422-423); Def's Post Tvriabl Mot. |

for Reduction to Statutory Cap (R. p. 552-554). See, Patton v. Miller, 420 S.C. 471, 804 S.E.2d '
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252 (2017) (a parent is the proper party in interest with respect to past and future medical

expenses while. the child is a minor); Wright v. Colleton Cnty. Sch. Dist., 361 S.C. 282; 289-90,.

391 S.E.2d 564 (1990) (finding that a parent may rece\}er 111edieal expenses separatel'y from the
child's claim). However, the Trial Court denied Appellant's motion to reduce the verdict for
Respondent Tekayah Hamilton.

’E\}en after cappiﬁg th‘e minor's judgment at $300,0(>)0.00 as required by §.15—78—1v20(a)(1),
the Judgment ie ét‘ill,- ét the very rﬁinimum, merely ex.(':essAiv‘et As discusSed abo.ve,- there was no
testimony of current, ongoing treatment or plaﬁs for any in the fueure, and there was little

‘ ‘testir‘nony of paifl or suffering. Thev wound is well—healed (Tri'al Tr. 191:'1.7—192:3”, Mar. 17,2019
(R. pp. 206—207)), and the hand fully functioning (/d. ét 193:3-195:22 (R; pp. 208-210)). The
jury saw th_is‘. for fhenlseIQes. Mereover, tfle verdict for Respondent Tekeyah _Hamilton. 1n the
amount of '$i35,477.00-was also, at the very minimum, merely excesrsive, as she testified she _
has no plans for steroidal injections br surgery (Id. at 170:3-4 (R. p. 185)), and the only evidence

- of actual damages, past and future medical expensee, Were’in the amount ef $20,854 (I.a’. at

412:24-413:12 (R. pp. 422-423)). She'Wasvnot,entitIed t}o a'n? damages for eain and sufferi.ng:

Therefere, .,t'h,e Verdi'_ct rendered by the' jury, as -Weil as the sfa‘itutofy cap pleced-en the rriinor,v's' ,

verdict, W:as' at Iea"s.t'merely.exeessive évs corﬁpared to the eVi:denCe ﬁr:esente_ci at trial. As sﬁ‘clql.,'ihé

Trial Court; ebused its discretion m deﬁyin.g Appellant's alterﬁatﬁ/e metion %or i.n_ew trial. msz

remittﬁuk
vS'in'ce the Verdiet _wés grossly excessive or at least.' merely ex_'cessive; the Tfial Cou"rtfs
error in not granting either a new triel absolute oe n the elternative_a'new triel n_isif 'remit'tilz%r

-amounted to an abuse of discretion, and the decision must be reversed.
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- CONCLUSION
For the r.easons stated, Appellant respectfully requests the Appelléte Court to reverse the
decision of the Trial Court and dismiss this action with prejﬁdice or, in the alternative, revérse
the decision of the Trial.Court and grant Appellant a new trial.

Respectfully submitted,

May 20,2021 | - s/ Michael C. Tanner

Michael C. Tanner
Morgan R. Long
~ Post Office Box 1061 -
Bamberg, South Carolina 29003
© (803) 245-9153 o
Attorney for Appellant
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