RECE
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APPEAL FROM THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

J. Derham Cole, Circuit Court Judge
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Cary E. Fechter, MD.......coiiiiiii e Appellant,

Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon and Ryles, PA Respondents.

MOTION TO DISMISS APPEAL

Respondents, Gerald Rosenthal, and Rosenthal, Levy, Simon and Ryles, PA (collectively,
“Respondents”) move to dismiss the captioned appeal, for which Appellant filed the Notice of
Appeal on or about April 21, 2021, appealing from the order of the Honorable J. Derham Cole,
filed March 30, 2021." In support of this Motion, Respondents provide the following:

PROCEDURAL BACKGROUND*

1. On August 25, 2017, Appellant filed a summons and complaint with the Clerk of Court of

Charleston County. See Exhibit A (Charleston County Clerk of Court Online Docket Sheet,

! As described in this Motion, the Circuit Court’s final order was entered August 4, 2020, not March 30, 2021.

2 Only the portion of the procedural history that is relevant to this Motion is included. Additional procedural history
may be found in Exhibit M (Form 4, Judgment in a Civil Case, dated March 30, 2021) and in various other exhibits
attached to this Motion.



printed May 25, 2021).

2. To date, Respondents have never been served with the summons and complaint.

3. On May 14, 2019, Respondents filed a Joint Motion to Dismiss (“Joint Motion”). See Exhibit
B (Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint Motion to Dismiss).

4. On January 27, 2020, the Honorable J. Derham Cole heard the Joint Motion.

5. On February 5, the Circuit Court issued a “Form 4 granting the Joint Motion but requesting
Respondents to prepare a formal order. See Exhibit C (Form 4 Judgment in A Civil Case, dated
February 5, 2020).

6. On June 8, the Circuit Court entered an order granting the Joint Motion (“June Dismissal
Order”). See Exhibit D (Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and
Ryle’s Joint Motion to Dismiss).

7. On June 17, Appellant filed the first motion to reconsider (“1% MTR”). See Exhibit E (Motion
to Reconsider Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s
Joint Motion to Dismiss).

8. On June 29, Respondent filed a Response to Appellant’s 1 MTR. See Exhibit F (Response to
Motion to Reconsider Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint
Motion to Dismiss).

9. On August 4, the Circuit Court entered an “Order Granting Gerald Rosenthal’s and Rosenthal,
Levy, Simon, and Ryle’s Joint Motion to Dismiss (“August Dismissal Order”). See Exhibit G
(Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint Motion to
Dismiss).

10. On August 13, Appellant filed the second motion to reconsider (“2"¢ MTR”). See Exhibit H

(Motion to Reconsider Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and
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12.

13.

14.

15.

Ryle’s Joint Motion to Dismiss).

. Appellant’s 2" MTR does not raise anything that was not already raised during the January 27

hearing or on which the Circuit Court had not already ruled in the June Dismissal Order.
Appellant’s 2" MTR is substantively identical to the 1** MTR. As shown on the comparison
table, which is attached as Exhibit I (Respondents’ Table Reflecting Similarities and
Differences Between 1t MTR and 2"¢ MTR), each numbered paragraph (as to Respondents)
in the 2" MTR corresponds with a numbered paragraph in the 1% MTR. The changes between
the two motions appear to be: (a) addition of paragraphs 1-6 (non-substantive, introductory
references to the June Dismissal Order and August Dismissal Order), (b) paragraph 52, which
references a procedural history of the underlying dispute, and (c) paragraphs 73-76, which
provide arguments based on the Joint Motion, which had been argued during the January 27
hearing and on which the Circuit Court had already ruled in the June Dismissal Order and the
August Dismissal Order. Compare Exhibit E with Exhibit H and see also Exhibit I.

In response to the August Dismissal Order, Appellant did not file a Rule 60, South Carolina
Rules of Civil Procedure (“SCRCP”), motion.?

On August 24, on its own motion, the Circuit Court issued a “Form 4” (““August 24 Order”) in
which the Circuit Court “VACATED” the August Dismissal Order as being “identical” to the
June Dismissal Order. See Exhibit J (Form 4 Judgment in A Civil Case, dated August 24,
2020).

On April 21, 2021, Appellant filed the Notice of Appeal.

3 Appellant’s 2" MTR references Rule 60(b), SCRCP, but argues only grounds consistent with Rules 52(b) and 59(e),
SCRCP. However, were this Court to consider Appellant’s 2" MTR to include an argument under Rule 60(b), SCRCP,
the result would be identical.



ARGUMENT

This Court lacks jurisdiction to entertain Appellant’s appeal because of a defect that Appellant
cannot cure—failure timely to serve the Notice of Appeal. As a result, the Court should dismiss
Appellant’s appeal with prejudice.

L. RULES 52/59

The June Dismissal Order was electronically filed by the Circuit Court and received by all
counsel of record, on June 8, 2020. Appellant filed the 1% MTR on June 17, 2020. The August
Dismissal Order was electronically filed by the Circuit Court and received by all counsel of record,
on August 4, 2020. According to Appellant and the Circuit Court, the August Dismissal Order is,
respectively, “exactly the same” and “identical” to the June Dismissal Order. See Exhibit K
(August 12, 2020, Letter from Appellant’s counsel) and Exhibit J (Form 4 Judgment in A Civil
Case, dated August 24, 2020). In response to the Circuit Court’s issuing an identical order,
Appellant filed the 2" MTR. As described above, the 2" MTR is substantively identical to the 1
MTR and fails to identify any issue or argument raised but not ruled on or which the Circuit Court
misunderstood or failed fully to consider when the Circuit Court issued the August Dismissal
Order. See, e.g., Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004)
(dismissing an appeal, as untimely, when appellant filed a “virtually identical,” second, post-trial
motion).

Under Rule 52(b), SCRCP, a party may move the trial court to amend its findings, make
additional findings, or question of the sufficiency of the evidence to support the findings. Under
Rule 59(e), SCRCP, a party may move the trial court to alter or amend a judgment. South
Carolina’s Rules of Civil Procedure “contemplate two basic situations in which a party should

consider filing a Rule 59(e) motion.” Elam, 361 S.C. at 24, 602 S.E.2d at 780. “A party must file



such a motion when an issue or argument has been raised, but not ruled on, in order to preserve it
for appellate review.” Id. “A party may wish to file such a motion when she believes the court has
misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, and the
party wishes for the court to reconsider or rule on it.” Id. “A party cannot use Rule 59(e) to present
to the court an issue the party could have raised prior to judgment but did not.” Hickman v.
Hickman, 301 S.C. 455, 456-57, 392 S.E.2d 481, 482 (Ct. App. 1990).

Leaving aside (for now, but not waiving) whether the 15 MTR itself was a proper, post-trial
motion, there is no question that the 2" MTR was an improper, successive post-trial motion. As
explained by Chief Justice Toal:

. a successive, post-trial motion which raises the same issues and
arguments by a previous post-trial motion does not toll the time for service
of the notice of appeal. However, if the disposition of the first motion results

in a judgment that is substantively altered, a subsequent motion will again
postpone the appeal period.

Jean Hoefer Toal, Amelia Waring Walker & Margaret E. Baker, Appellate Practice in South
Carolina 296 (3rd ed. 2016) (emphasis added) and cases cited therein.

Appellant and the Circuit Court agree that the August Dismissal Order is “exactly the
same”/“identical” to the June Dismissal Order. Thus, the August Dismissal Order was not a
“judgment that [was] substantively altered” from the June Dismissal Order. As a result,
Appellant’s 2" MTR was an improper, successive post-trial motion, which “[did] not toll the time
for service of the notice of appeal.” Id. Appellant’s counsel acknowledged this concern when
writing to the Circuit Court stating that Appellant was required to serve the Notice of Appeal by
September 3, 2020. See Exhibit L (Appellant’s Counsel’s E-mail of August 18, 2020).
Nonetheless, Appellant waited until April 21, 2021, to provide the Notice of Appeal.

II. RULE 60

The Circuit Court lacked jurisdiction to issue the August 24 Order purporting to rescind the
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Circuit Court’s August Dismissal Order because the Circuit Court did not act within 10 days after
entry of the August Dismissal Order. Cf. Doran v. Doran, 288 S.C. 477,478, 343 S.E.2d 618, 619
(1986) (holding the “the trial judge had no jurisdiction to modify the final order”).

First, Appellant did not file a Rule 60 motion. Even were this Court to consider the 2" MTR
to include Rule 60 as a ground for relief, for the reasons stated below, the result would be
identical—dismissal of this appeal with prejudice. As Chief Justice Toal explained, “Rule 60
motions (providing for relief from a judgment or order) do not affect the finality of the judgement
under attack and thus do not toll the time for appeal.” Toal et al., supra, at 294 and cases cited
therein.

Second, even on a Circuit Court’s own motion, authority to act under Rule 60(a)* is limited to
ten days after the entry of the initial order. In Heins v. Heins, 344 S.C. 146, 543 S.E.2d 224 (Ct.
App. 2001), this Court described the limited power a trial court maintains to alter its own orders
on its own motion. Rule 60(a) may permit a trial court to alter its own orders but only if the trial
court acts within 10 days of the entry of the order. Relying on Hidle v. Geneva County Board of
Education, 792 F.2d 1098, 1100 (11th Cir. 1986), this Court explained:

“Strong policy considerations militate against what occurred here. . . . [The
Court’s actions in sua sponte reversing an order]| inhibits the error-
correcting function of a Rule 59(e) motion. If the district court is correct, a
successful plaintiff given a less-than-complete remedy could not ask for
correction without putting at risk the judgment in her favor though the party
cast in judgment has raised no question of the validity of the judgment. A

defendant successful on five claims cannot safely seek for correction
concerning claim six.

Nevertheless, the interest of the parties and society in the finality of

4 Appellant’s 2" MTR neither references nor argues for relief under Rule 60(a). Rule 60(b) does not apply because
Rule 60(b) (a) requires that any judgment or order from which relief is sought be “final,” meaning already subject to
appeal (thus, no tolling for additional post-trial motions); and (b) does not grant authority to the Circuit Court to act
on its own motion but rather requires a party to move for relief from a final judgment or order (compare with Rule
60(a) that provides the Circuit Court may act “of its own initiative”).
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judgments, and the legitimate expectation of the parties concerning the
judgment to the extent it is not questioned by the parties, speak against
pulling the rug from under the plaintiff [seven] months after she filed her
motion to correct errors in the remedy granted her.”

Heins at 155, 543 S.E.2d at 228-29. Although this Court, in Hilde, discussed the egregiousness of
the shift because of the seven-month delay, this Court recognized, reviewed, and relied on our
Supreme Court’s ruling in Leviner v. Sonoco Products Company, 339 S.C. 492, 530 S.E.2d 127
(2000), in which our Supreme Court determined the Circuit Court’s jurisdiction evaporated at the
end of ten days (not seven months).

In Leviner, a month after entering its first order, the trial court entered a subsequent, written
order, that had the effect of reversing the initial order. When the matter was ultimately reviewed
by our Supreme Court, the Supreme Court concluded the second order was void because more than
ten days had run from the entry of the trial court’s initial order. /d. at 494, 530 S.E.2d at 128.

On its own motion, the Circuit Court entered the August 24 Order 20 days after the August
Dismissal Order. With no proper Rule 52/59 motion pending and having not taken any action on
or before August 14, the Circuit Court lacked jurisdiction to take any action in this case, including
vacating the August Dismissal Order. Regardless of why the August Dismissal Order was entered
or whether it should have been entered, because the August 24 Order is a nullity, the final order in
this dispute remains the August Dismissal Order, which the Circuit Court entered on August 4,
2020. Appellant was required to serve the Notice of Appeal on or before September 3, 2020, not
April 21, 2021.

CONCLUSION

WHEREFORE, for the reasons stated, this Court should dismiss Appellant’s appeal with

prejudice and remit the matter to the Circuit Court for proceedings consistent with the dismissal.

[SIGNATURE PAGE, THIRTEEN EXHIBITS, AND PROOF OF SERVICE FOLLOW]
[REMAINDER OF PAGE INTENTIONALLY BLANK]



May 28, 2021
Greenville, South Carolina

KOZLAREK LAW LLC

s/ Michael E. Kozlarek

Michael E. Kozlarek (SC Bar No. 69330)
michael@kozlareklaw.com

330 East Coffee Street (29601)

Post Office Box 565

Greenville, South Carolina 29602-0565
O: 864.527.5941

M: 803.312.3199

F: 864.670.5246

Counsel for Gerald Rosenthal, and Rosenthal, Levy,
Simon and Ryles. PA
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Public Index Search
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https://jemsweb.charlestoncounty.org/PublicIndex/CaseDetails.aspx?Cou...

Novak, Justin Paul 6/10/2019_JRY_Roster Action 06/04/2019-08:31 (02/05/2020-08:31
/Notice of Case Roster
Publication Sent

Kozlarek, Michael Enrico 6/10/2019_JRY_Roster Action 06/04/2019-08:31 (02/05/2020-08:31
/Notice of Case Roster
Publication Sent

Kozlarek, Michael Enrico Defnt Joint Motion/Dismiss & |Motion 05/14/2019-14:35 |[01/27/2020-14:35
Crt/Srv

Rosenthal, Gerald Motion/Motion Filing Fee Filing 05/14/2019-12:02 (02/05/2020-12:02

Ortner, Leon Martin Motion/Motion Filing Fee Filing 04/18/2019-15:54 |02/05/2020-15:54

Novak, Justin Paul Defnt Motion/Reconsider Alter |Motion 04/18/2019-10:07 (06/28/2019-10:07
and/or Amend Order & Crt/Srv
Order Denying Motion to Order 04/05/2019-10:59 [02/05/2020-10:59
Dismiss

Bannister, Melvin Dean 3/25/2019_JRY_Roster Action 03/19/2019-08:35 [02/05/2020-08:35
/Notice of Case Roster
Publication Sent

Novak, Justin Paul 3/25/2019_JRY_Roster Action 03/19/2019-08:35 (02/05/2020-08:35
/Notice of Case Roster
Publication Sent

Novak, Justin Paul 1/28/2019_JRY_Roster Action 01/22/2019-09:25 [02/05/2020-09:25
/Notice of Case Roster
Publication Sent

Bannister, Melvin Dean 1/28/2019_JRY_Roster Action 01/22/2019-09:25 (02/05/2020-09:25
/Notice of Case Roster
Publication Sent
Order: Defendant Motion for Order 01/16/2019-11:24 |02/05/2020-11:24
Protective Order now Moot

Fechter, Cary EM D Memo in Opposition to Motion |Filing 01/09/2019-11:50 (02/05/2020-11:50
to Dismiss

Fechter, Cary EM D Affidavit Filing 01/09/2019-11:48 |02/05/2020-11:48
Affidavit Of Service by certified |Filing 01/09/2019-11:46 |(02/05/2020-11:46
mail (2)

Bannister, Melvin Dean 1/7/2019_MOTION_Roster Action 12/05/2018-10:28 (02/05/2020-10:28
/Notice of Motions Roster
Publication

Novak, Justin Paul 1/7/2019_MOTION_Roster Action 12/05/2018-10:28 (02/05/2020-10:28
/Notice of Motions Roster
Publication

Ortner, Leon Martin Motion/Motion Filing Fee Filing 10/08/2018-11:42 |02/05/2020-11:42

Novak, Justin Paul Defnt Motion for Protective Motion 10/08/2018-11:37 |01/09/2019-11:37
Order & Crt/Srv

Fechter, Cary EM D ADR/Notice of ADR Action 06/20/2018-15:33 |02/05/2020-15:33
Order-defnt's motion to Order 05/24/2018-16:33 |02/05/2020-16:33
dismiss is continued

Bannister, Melvin Dean 4/16/2018_MOTION_Roster |Action 03/28/2018-10:51 [02/05/2020-10:51
/Notice of Motions Roster
Publication

Novak, Justin Paul 4/16/2018_MOTION_Roster |Action 03/28/2018-10:51 [02/05/2020-10:51
/Notice of Motions Roster
Publication

Fechter, Cary EM D ADR/Alternative Dispute Action 03/23/2018-13:59 [06/20/2018-13:59
Resolution (Workflow)

Fechter, Cary EM D Archived Document Filing 03/22/2018-00:00 [02/05/2020-00:00

Novak, Justin Paul Motion/Dismiss by Dfnt, Motion 01/08/2018-16:05 [01/09/2019-16:05
crt/srv

Ortner, Leon Martin Motion/Motion Filing Fee Filing 01/08/2018-14:57 |02/05/2020-14:57

Fechter, Cary EM D Summons & Complaint Filing 08/25/2017-13:14 (02/05/2020-13:14

CMSWeb 6.1 © 2019 South Carolina Judicial Branch e All rights reserved

5/25/2021, 1:30 PM
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Cary E. Fechter, MD,

PlaintifT,

3

VS.

Leon Martin Ortner, The Ortner Law Firm,
LLC, Gerald Rosenthal, and Rosenthal, Levy,
Simon, and Ryles,

Defendant.

S e S e S N e N e N

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASE NO.: 2017 -CP-10-04371

MOTION AND ORDER INFORMATION
FORM AND COVERSHEET

Plaintiff’s Attorney:

Melvin D. Bannister, Bar No. 505

Address:

Post Office Box 6833

Columbia, South Carolina 29260

Phone: 803.782.8688 Fax 803.782.6744
E-mail: sctriallawyer@bellsouth.net Other:

Defendant’s Attorney:

Michael E. Kozlarek, Bar No. 69330
Address:

Post Office Box 565

Greenville, South Carolina 29602-0565
Phone: 864.729.1931 Fax 864.670.5246
E-mail: michael@kozlareklaw.com Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[ [IFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ ]PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information

Nature of Motion: Motion to Dismiss
Estimated Time Needed: 30 Minutes

Court Reporter Needed:

YES/[ | NO

SECTION II: Motion/Order Type

[ |Written motion attached
[ [Form Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature of Attorney for [ | Plaintiff /[ ] Defendant

Date submitted

SECTION III: Motion Fee

PAID - AMOUNT: $ 25.00

[ EXEMPT:
(check reason)
[] Indigent Status

[] Rule to Show Cause in Child or Spousal Support

[ ] Domestic Abuse or Abuse and Neglect

[ ] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act

[] Post-Conviction Relief

[_] Motion for Stay in Bankruptcy

[] Motion for Publication

[_] Motion for Execution (Rule 69, SCRCP)

[_] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[ ] Other:
JUDGE’S SECTION
[ ] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date:
CLERK’S VERIFICATION

Collected by: Date Filed:
[ | MOTION FEE COLLECTED: $
[ ] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
Cary E. Fechter, MD, ) Civil Action No.: 2017-CP-10-04371
)
Plaintiff, ) GERALD ROSENTHAL’S AND
V. ) ROSENTHAL, LEVY, SIMON, AND
) RYLE’S JOINT MOTION TO DISMISS
Leon Martin Ortner, The Ortner Law ) ) . 'é’:»_ ,
Firm, LLC, Gerald Rosenthal, and ) = c‘éf‘r" ‘-;;,_
Rosenthal, Levy, Simon, and Ryles, ) e 2%
) \ gt
Defendants. ) i( o o
) \ T2 o
Y ¢igp ¥
\ 25 R
Named-Defendant Gerald Rosenthal (“Rosenthal”) and Named-Defendant Rosenthalzd@vy,
! o n

Simon, and Ryles, PA (incorrectly identified in the caption as Rosenthal, Levy, Simon, idﬂd Ryles)
(“RLSR”) respectfully move this Court to dismiss both Rosenthal and RLSR from the captioned
matter because Plaintiff has failed to serve Plaintiff’s summons and complaint on either Rosenthal
or RLSR as required by applicable law. More than 120 days have elapsed since Plaintiff filed
(August 25, 2017) the summons and complaint with the Clerk of Court (“Clerk™).

As aresult, this action has not been commenced against either Rosenthal or RLSR as required
by Rule 3(a) of the South Carolina Rules of Civil Procedure (“SCRCP”) and the Court lacks
personal jurisdiction over Rosenthal and RLSR.

The Court should dismiss Rosenthal and RLSR pursuant to Rules 12(b)(2), (4), and (5),
SCRCP. Dismissing Rosenthal and RLSR should be with prejudice because Plaintiff alleges that
more than three years have passed since Plaintiff’s asserted causes of action against Rosenthal and
RLSR accrued (January 26, 2019).

Dismissing Rosenthal and RLSR should be with prejudice pursuant to Rule 12(b)(1), SCRCP,
because the South Carolina Workers’ Compensation Commission (“SCWCC”) previously

exercised exclusive, original jurisdiction over the subject matter of the causes of action Plaintiff
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asserted in the complaint. Plaintiff had a full and fair opportunity to participate before the SCWCC,

and the Circuit Court has been divested of jurisdiction to hear and determine Plaintiff’s claims;

and Plaintiff failed to seek review of the prior administrative determinations of the material facts

and legal issues at issue in this captioned matter re-litigation of Plaintiff’s claims. Plaintiff is

further barred from re-litigating the claims because the SCWCC necessarily determined the

material facts and issues of law Plaintiff now seeks to re-litigate.

(U]

FACTUAL BACKGROUND

. At all times relevant to this action, Rosenthal was a citizen and resident of the State of Florida.

At all times relevant to this action, RLSR was a Professional Association organized and
operating under the laws of the State of Florida and headquartered therein and was not
registered as a foreign corporation in the State of South Carolina.

According to the Court’s docket, Plaintiff filed a summons and complaint in this captioned
matter with the Clerk of Court of Charleston County (“Clerk™) on August 25, 2017. See Exhibit
A [Docket Sheet May 1, 2019)].

Plaintiff’s Complaint alleges, supported by Plaintiff’s sworn affidavit, which was filed with
the Clerk on January 9, 2019, averring the underlying workers compensation cases that form
the basis of Plaintiff’s claims against all Defendants “were resolved on January 26, 2016.” See
Exhibit B [Fechter’s Affidavit] at § 15 and Complaint at § 17.

Plaintiff, through his counsel, filed an affidavit with the Clerk on January 9, 2019, which claims
Plaintiff effected service of Plaintiff’s summons and complaint by certified mail on RLSR on
October 12, 2017. See generally Exhibit C [Bannister’s Affidavit].

Bannister’s Affidavit is dated and was filed approximately 15 months after purported service

and approximately 17 months after Plaintiff filed the summons and complaint. See id.
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10.

1.

1

13

14.

I5.

16.

17.

Bannister’s Affidavit asserts the summons and complaint were delivered, by certified mail,
restricted delivery, return receipt requested, as follows: “Gerald Rosenthal, at 1401 Forum
Way, Sixth Floor, West Palm Beach, Florida.” See Exhibit C at Schedule C and Schedule D.
Bannister’s Affidavit asserts service of the summons and complaint was perfected against
RLSR even though the return receipt (“Green Card”) clearly shows the restricted delivery was
to “Gerald Rosenthal, ” and nowhere reflects RLSR as an addressee. See generally Exhibit C
at Schedule C and Schedule D.

Plaintiff has not asserted that Plaintiff made any other attempt to serve either Rosenthal or
RLSR with the summons and complaint.

Based on information and belief, Plaintiff’s only attempt to serve the summons and complaint
on either Rosenthal or RLSR was by the certified mail referenced in Bannister’s Affidavit.
Rosenthal does not now and has never resided at 1401 Forum Way, Sixth Floor, West Palm
Beach, Florida. See Exhibit D [Affidavit of Gerald Rosenthal] at 8.

At all times relevant to this action, 1401 Forum Way, Sixth Floor, West Palm Beach, Florida,
has been the address of RLSR’s principal places of business.

No individual working at RLSR has ever been authorized to accept service on Rosenthal’s
behalf. See Exhibit D at § 9 and Exhibit E [Affidavit of Jonathan Todd Levy] at q 12.

Ed Elder (“Elder”) signed the Green Card. See Exhibit F [Affidavit of Ed Elder] at 9 10.
Elder is not now, nor has he ever been, designated by, or authorized to accept service on behalf
of, Rosenthal. See Exhibit D at J 9 and Exhibit F at ] 7.

At all times relevant to this Motion, Elder served as a rotating receptionist and file clerk for
RLSR. See Exhibit F at § 4 and Exhibit E at § 14.

In Elder’s limited capacity as a rotating receptionist and file clerk, Elder is occasionally

Page 3 of 15



18.

15,

20.

21.

22,

24.

stationed at the reception desk to greet clients and receive phone calls and perform other
clerical tasks like organizing files, making copies and scanning documents. See Exhibit F § 5
and Exhibit E at q 14.

Elder is not, nor has he ever been, an officer, a managing or general agent, or otherwise an
agent authorized by appointment or by law to serve as a statutory agent for RLSR. See Exhibit
F at 9 6 and Exhibit E at 9 15.

At the time and date on which Elder signed the return receipt card, he was at the reception desk
by happenstance and received all the mail delivered to RLSR’s office by the mail carrier. See
Exhibit F § 9-10.

At all times relevant to this Motion, RLSR had approximately 42-43 employees and receives
a large stack of mail every day. See Exhibit E at 9 16.

Any mail addressed to Rosenthal. including the envelope to which the Green Card was affixed,
was delivered with a stack of other mail addressed to RLSR. See Exhibit F at § 10.

The envelope to which the Green Card was affixed did not contain any indication whatsoever

as to what was contained in the envelope. See Exhibit F at § 10.

. Rosenthal retired from RLLSR on December 31, 2015. See Exhibit D at § 7 and Exhibit E at

10.

At the time of the envelope’s delivery to the United States Postal Service (at or about 2:05 p.m.
on October 5, 2017), Rosenthal was not serving as registered agent for RLSR and was not
otherwise an officer, a managing or general agent, or otherwise an agent authorized by
appointment or by law to receive service of process for RLSR. See Exhibit G [United States
Postal Service Tracking Information (last accessed May 1, 2019)], Exhibit D at § 11 and

Exhibit E at ] 10.
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25,

26.

21

28.

29.

30.

At all times relevant to this Motion, the registered agent of record for RLSR as maintained by
the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is
6921 Finamore Circle, Lake Worth, Florida 33467. See Exhibit E at q 9.

RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months
before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the
summons and complaint). See Exhibit E at § 9.

RLSR’s registered agent’s address is readily available to the public by performing a free search
at the Florida Secretary of State’s website:

http://search.sunbiz.org/Inquiry/CorporationSearch/ SearchResultDetail ?inquirvtype=0fficer

RegisteredAgentName&directionType=PreviousList&searchNameOrder=L EVYJONATHA

NTODD%20H399270&aggregateld=domp-h39927-45562dcd-b18d-4eaa-a838-

cbb6e9955¢cd8&searchTerm=levy%20jonathon&listNameOrder=LEVYJONATHANP%20P

020000633071 (last accessed May 1, 2019). See Exhibit E at § 9.

As of the filing of this Motion, more than 600 days have passed since Plaintiff filed the
summons and complaint, and, to date, Plaintiff has failed to serve either Rosenthal or RLSR.
See Exhibit D at § 10 and Exhibit E at § 13.

As of the filing of this Motion, more than three years have passed since Plaintiff asserts
Plaintiff’s causes of action arose.

Plaintiff’s claims have necessarily been resolved by prior order of the SCWCC. See Ortner
Defendants’ Motion to Dismiss, Allegations, Undisputed Facts, and Procedural History, filed
with the Clerk on January 8, 2018 (“Ortner’s Motion).

DISCUSSION — SERVICE/PERSONAL JURISDICTION

'Exhibit B at § 15 and Complaint at  17.
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31. Commencement of an action in South Carolina is governed by Rule 3(a), SCRCP.
32. Rule 3 provides:
“(a) Commencement of civil action. A civil action is commenced when
the summons and complaint are filed with the clerk of court ift
(1) the summons and complaint are served within the statute of limitations
in any manner prescribed by law; or
(2) if not served within the statute of limitations, actual service must be
accomplished not later than one hundred twenty days after filing.”
(second emphasis added)
33. Rule 3(a) is the Supreme Court’s embodiment of South Carolina Code Annotated section 15-
3-20, which provides:
“(A) Civil actions may only be commenced within the periods prescribed in
this title after the cause of action has accrued . . . . (B) A civil action is
commenced when the summons and complaint are filed with the clerk of
court if actual service is accomplished within one hundred twenty days after
filing”
(emphasis added).
34. The applicable statute of limitation for an action sounding in contract (express or implied) is
three years. S.C. Code Ann. § 15-3-530(1).
35. The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code
Ann. § 15-3-530(7).
36. Any action based on the South Carolina Unfair Trade Practices Act, may not be brought “more

than three years after discovery of the unlawful conduct which is the subject of the suit.” S.C.
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37,

39.

40.

4]1.

Code Ann. § 39-5-150.

Rule 3(a) and section 15-3-20(B) make clear that a civil action is not commenced merely by
filing a summons and complaint with a clerk of court but rather for an action to be commenced,
actual, technical service must be accomplished on or before the statute of limitations runs or

within one hundred twenty days after filing.

. “[CJourts must follow a statute’s plain and unambiguous language, and when the language is

clear, ‘the rules of statutory interpretation are not needed],] and the court has no right to impose
another meaning.” [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal
citation omitted)].” S.C. Dep’t of Soc. Servs. v. Boulware, 422 S.C. 1, 8, 809 S.E.2d 223, 226
(2018).

Not only is timely, proper service of process a statutory and procedural requirement in its own
right, but proper service of process confers personal jurisdiction over a defendant to the court.
Richardsonv. P.V., Inc., 383 S.C. 610,615, 682 S.E.2d 263, 265 (2009). Absent proper service,
the court lacks personal jurisdiction over a defendant. /d.

Service as to Rosenthal

Rule 4(d)(1). SCRCP, provides for service on an individual of at least 14 years of age. Rule
4(d)(1) requires “deliver[y of] a copy of the summons and complaint to him personally or by
leaving copies thereof at his dwelling house or usual place of abode with some person of
suitable age and discretion then residing therein, or by delivering a copy to an agent authorized
by appointment or by law to receive service of process.”

Rule 4(d)(1) permits a plaintiff three options for service on an individual: (a) delivering a copy
of the summons and complaint directly to the named-defendant; (b) delivering the summons

and complaint to an appropriate person at the named-defendant’s dwelling house or usual place
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42,

43.

44,

45.

46.

47.

48.

of abode; or (c) by delivering a copy of the summons and complaint to an agent authorized by
law to accept the named-defendant’s civil process.

Plaintiff failed to comply with Rule 4(d)(1), SCRCP, by having the postal carrier deliver an
unmarked envelope to Rosenthal’s attention (not by actual personal service) at Rosenthal’s
former place of business (not dwelling place or usual place of abode). Further, Elder is not nor
has he ever been Rosenthal’s “agent authorized by appointment or by law to receive service of
process.”

Plaintiff has not asserted service of the summons and complaint has ever been effected against
Rosenthal, and, to the best of Rosenthal’s knowledge, no other attempt to serve Rosenthal has
been made. See Exhibit D at § 10.

As a result, there is no question (a) Plaintiff (i) has failed to serve Rosenthal as required by
Rule 4(d)(1), SCRCP, (ii) has failed to commence an action against Rosenthal, as required by
section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court lacks personal jurisdiction over
Rosenthal as a result of Plaintiff’s failing to effect service of civil process.

Service as to RLSR

Rule 4(d)(3), SCRCP, provides that service on a corporation may be made “by delivering a
copy of the summons and complaint to an officer, a managing or general agent, or to any other
agent authorized by appointment or by law to receive service of process.” See also Roberson
v. 8. Fin.of S.C., Inci; 365 5.C.6, 10, 615 8. E.2d 112, 114 (2005).

Bannister’s Affidavit asserts service on RLSR was effective. See Exhibit C.

However, on its face, Bannister’s Affidavit fails to make even a prima facie showing that
Plaintiff effected service against RLSR.

The Green Card (restricted delivery) was addressed individually to Gerald Rosenthal, without
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49.

50.

52,

any reference to RLSR. The Green Card was neither signed for nor accepted by Rosenthal.
Moreover, regardless of whether Elder or some other person sitting at the reception desk at the
moment when the mail arrived signed the Green Card, that signature might be something the

Court could review in determining whether the envelope was received by the actual addressee

(restricted delivery) but it could never serve as evidence of acceptance by an entity whose
name is not even reflected on the return receipt. For this Court to permit otherwise would
eviscerate the nature of the proper address requirements for general mail delivery and the
concept of “restricted delivery™ to the addressee as embodied in Rule 4(d)(8), SCRCP, thereby
permitting anyone to accept service on behalf of a corporation even when the corporation is
not even listed as the addressce.

Further, under Rule 4(d)(8), SCRCP, even if a plaintiff has made a prima facie showing of
effective service (which, in this case, Plaintiff has not) a defendant is entitled to refute a
plaintiff’s assertion that the service of process was effective, Roche v. Young Brothers, Inc.,
318 5.C. 207,211, 456 S.E.2d 897, 900 (1994), by showing “that the return receipt was signed
by an unauthorized person.” Graham Law Firm, P.A., 396 S.C. at 297, 721 S.E.2d at 434; see
also Rule 4(d)(8), SCRCP.

Rule 4(d)(3), SCRCP, is very specific in its requirements as to whom is entitled to accept
service for a non-natural person: “officer, a managing or general agent, or otherwise an agent

authorized by appointment or by law to receive service of process.”

- Our Supreme Court has made it clear that Rule 4(d)(3) does not permit just “anyone who

happens to pick up the mail” to bind a defendant for purposes of service of process. Graham
Law Firm, P.4. v. Makawi, 396 S.C. 290, 297, 721 S.E.2d 430, 434 (2012).

As is made clear by both Elder’s Affidavit and Levy’s Affidavit, Elder has never been an
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54.

53,

56.

37,

“officer, a managing or general agent, or otherwise an agent authorized by appointment or by

law to receive service of process.”

. Similarly, according to both Rosenthal’s Affidavit and Levy’s Affidavit, on the date Plaintiff

deposited the envelope with the United State Postal Service and at the date on which the Green
Card was signed, the only authorized agent on whom Plaintiff could have served process was
Levy, as RLSR’s registered agent under Florida law (a position Levy held over a vear before
Plaintiff mailed the envelope).

Despite these realities, Plaintiff sent an envelope (a) unmarked as to the contents (that is,
nothing on the outside of the envelope revealed it contained a summons and complaint), (b)
addressed to an individual who was not (i) employed by RLSR, (ii) authorized to accept
service, and (¢) without even listing RLSR on the outside of the envelope as the intended
recipient, and fifteen months after mailing that envelope, Plaintiff asserts, for the first time, the
envelope constituted effective service on RLSR.

This is not effective service under Rule 4(d)(3).

Moreover, the “delivery” of the unmarked envelope without a proper addressee or address and
to someone who was not authorized to accept service does not comport with notions of
fundamental fairness or due process, which “include notice, an opportunity to be heard in a
meaningful way. and judicial review.” Harbit v. City of Charleston, 382 S.C. 383, 393, 675
S.E.2d 776, 781 (Ct. App. 2009); see also S.C. Const. Art. I, § 3; U.S. Const. amend. V.
Further, when serving process on a corporation outside of the forum state, Rule 4(c)(2)(C)i)
of the Federal Rules of Civil Procedure (“FRCP”) (to which our courts regularly look for
analogous concepts), provides that service of process is made according to the law of the state

in which the corporation is located.
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38.

38,

60.

61

62.

63.

64.

In Florida, service of process on a corporation is governed by Florida Statute Annotated section
48.081, which provides a list of officers and agents (including the registered agent according
to Florida Statute Annotated section 48.091), in order of preference, on whom service may be
made and provides that service may be effected by only a County Sheriff or the Sheriff’s
authorized process server.

Whether the Court looks to Rule 4(d)(3), SCRCP, Rule 4(c)(2)(C)(i), FRCP, or applicable
Florida law, Plaintiff failed to comply.

Other than the single envelope addressed to Rosenthal, to the best of RLSR’s knowledge, no

other attempt to serve RLSR has been made. See Exhibit E at ] 13.

. As a result, there is no question (a) Plaintiff (i) has failed to serve RLSR as required by Rule

4(d)(3), SCRCP, (ii) has failed to commence an action against RLSR, as required by section
15-3-20(B) and Rule 3, SCRCP, and (b) this Court lacks personal jurisdiction over RLSR as a
result of Plaintiff’s failing to effect service of civil process.

DISCUSSION — SUBJECT MATTER JURISDICTION

According to Plaintiff’s Complaint, Plaintiff seeks to be further compensated for the
performance of medical examinations and the issuance of medical reports for claimants
involved in Sadie Adams, et al. v. International Paper Company and Nevamar Company, LLC

(WCC File No. 0326995) (“Adams Matters™).

The procedural history of the Adams Matters has been summarized to this Court in Ortner’s
Motion.?
A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except

“Rosenthal and RLSR reserve the right to amend and expand on the Adams Matters procedural history as well as the
arguments contained in the Ortner Motion as may be appropriate in any hearing before the Court and any future filings
in this captioned matter.
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65.

66.

67.

those cases in which exclusive jurisdiction shall be given to inferior courts.” S.C. Const. Art.
V, § 11 (emphasis added).
According to South Carolina Code Annotated section 42-3-180 and the related authorities cited
in the Ortner Motion, the SCWCC is such a court, which has been given exclusive jurisdiction
over “[a]ll questions arising under this title, if not settled by agreement of the parties interested
therein with the approval of the commission, [all these questions] shall be determined by the
commission, except as otherwise provided in this title.”
Rosenthal and RLSR concur with Ortner Defendants and adopt (subject to expansion and
amplification) the arguments contained in the Ortner Motion that the Circuit Court is divested
of subject matter jurisdiction and that exclusive subject matter jurisdiction to determine
Plaintiff’s claims for compensation resided with the SCWCC.’
Similarly, Rosenthal and RLSR concur with Ortner Defendants and adopt (subject to expansion
and amplification) the arguments contained in the Ortner Motion that the principles of res
judicata and collateral estoppel provide that “once the Commission approves a compensation
agreement, the factual issue of liability under the Act is finally adjudicated and cannot be
retried on collateral attack.” McCreery v. Covenant Presbyterian Church, 303 S.C. 271, 273,
400 S.E.2d 130, 131 (1990).

PRAYER FOR RELIEF

Based on the foregoing, Rosenthal and RLSR seek an order from this Court:

3As the Ortner Defendants also described in extensive detail in the Ortner Motion, in addition to Plaintiff’s opportunity
to litigate this matter before the SCWCC, Plaintiff previously sought to litigate the same issues that are the subject of
this captioned matter by filing grievances with the Supreme Court of South Carolina’s Office of Disciplinary Counsel
(*ODC”) alleging that Lee Ortner and Rosenthal failed to provide payment for the services rendered in the Adams
Matters. After an investigation, the ODC determined that there was no evidence of any misconduct by either Ortner
or Rosenthal because there was no obligation to pay Plaintiff for any work Plaintiff allegedly performed. Having had
two authorities already reject Plaintiff’s clams, this captioned matter is Plaintiff's third attempt to bite the same apple.
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finding Plaintiff has failed to serve the summons and complaint on Rosenthal as required
by Rule 4(d)(1), SCRCP;

. finding Plaintiff has failed to serve the summons and complaint on RLSR as required by
Rule 4(d)(3), SCRCP;

finding Plaintiff has failed to commence the captioned matter against either Rosenthal or
RLSR as required by Rule 3, SCRCP;

. finding this Court lacks personal jurisdiction over Rosenthal because of Plaintiff’s failing
to serve Rosenthal as required by Rule 4(d)(1), SCRCP;

finding this Court lacks personal jurisdiction over RLSR because of Plaintiff's failing to
serve RLSR as required by Rule 4(d)(3), SCRCP;

finding that this Court lacks subject matter jurisdiction because the SCWCC possessed
exclusive jurisdiction over the subject matter of this captioned matter;

. dismissing the captioned matter against Rosenthal and RLSR with prejudice; and

. granting all other legal and equitable relief as may be available to Rosenthal and RLSR, as

this Court deems just and proper.

[SIGNATURE PAGE FOLLOWS]
|REMAINDER OF PAGE INTENTIONALLY BLANK]
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Michael E. Kozlarek (SC B #69330)
michael@kozlareklaw.com

14 South Main Street, Suite 130 (29601)
Post Office Box 565

Greenville, South Carolina 29602-0565
O: 864-729-1931

M: 803.312.3199

F: 864.670.5246

Attorney for:
Named-Defendant Gerald Rosenthal,
Named-Defendant Rosenthal, Levy, Simon,
and Ryles, PA

Greenville, South Carolina

May 13, 2019
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371

Plaintiff,
V. CERTIFICATE OF SERVICE

Leon Martin Ortner, The Ortner Law
Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants.

L\-f\—-’\_/\_/\-/\_-’v\_/\-—/\-_/ e

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

I certify that a copy of the foregoing GERALD ROSENTHAL’S AND ROSENTHAL, LEVY,
SIMON, AND RYLE’S JOINT MOTION TO DISMISS with seven Exhibits has been served

on the following counsel of record on May 13, 2019, by delivering the same by Federal Express,

delivery charges prepaid, addressed as follows:

Counsel for Plaintiff 3
Melvin D. Bannister, Esq. i 1 F:g,——
Post Office Box 6833 % r;gm
Columbia, South Carolina 29260 SN
: o
and by e-mailing same to sctriallawyer@bellsouth.net and facsimile to 803.782. éé??c—;\_ﬂ}’
i ‘-1%
Counsel for Defendant i —

Barnwell Whaley Patterson & Helms, LLC
M. Dawes Cooke, Ir., Esq.

Justin P. Novak, Esq.

288 Meeting Street

Suite 200

Charleston, South Carolina 29401

and by e-mailing same to mdc@barnwell-whaley /Jom a lnmak wbamwe]-l whalm

A /{W(Z

Michael E. Kozlarek
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EXHIBIT A



Public Index Search

1of1l

e

" Julie J. Armstrong

Charleston County Clerk of Court

https://jemsweb.charlestoncounty.org/PublicIndex/CaseDetails.aspx?Cou...

Charleston County
Circuit Court Case Details

Public Index

msssmaror:

Charleston County Home Page

Clerk of Court Home Page

Magistrates Court

SC Judicial Home Page

Search Tip

S

Case Parties Judgments Tax Map Information Associated Cases Actions Financials
Name Description Type Motion Roster Begin Date Completion Date |Documents

Ortner, Leon Martin Motion/Motion Filing Fee Filing 04,/18/2019-15:54

Novak, Justin Paul Defnt Motion/Reconsider Motion 04/18/2019-10:07
Alter and/or Amend Order &
Crt/Srv
Order Denying Motion to Order 04/05/2019-10:59|
Dismiss

Bannister, Melvin Dean 3/25/2019_JRY_Roster Action 03/19/2019-08:35
/Notice of Case Roster
Publication Sent

Novak, Justin Paul 3/25/2019_JRY_Roster Action 03/19/2019-08:35
/Notice of Case Roster
Publication Sent

Novak, Justin Paul 1/28/2019_JRY_ Roster Action 01/22/2019-09:25
/Notice of Case Roster
Publication Sent

Bannister, Melvin Dean 1/28/2019_JRY_Roster Action 01/22/2019-09:25|
/Notice of Case Roster
Publication Sent
Order: Defendant Motion for |Order 01/16/2019-11:24
Protective Order now Moot

Fechter, Cary EM D Memo in Opposition to Filing 01/09/2019-11:50
Motion to Dismiss

Fechter, Cary EM D Affidavit Filing 01/09/2019-11:48
Affidavit Of Service by Filing 01/09/2019-11:46
certified mail (2)

Bannister, Melvin Dean 1/7/2019_MOTION_Roster [|Action 12/05/2018-10:28|
/MNotice of Motions Roster
Publication

Novak, Justin Paul 1/7/2019_MOTION_Roster |Action 12/05/2018-10:28
/Notice of Motions Roster
Publication

Ortner, Leon Martin Motion/Motion Filing Fee Filing 10/08/2018-11:42

Novak, Justin Paul Defnt Motion for Protective |Motion 10/08/2018-11:37(01/09/2019-11:37 %
Order & Crt/Srv

Fechter, Cary EM D ADR /Notice of ADR Action 06/20/2018-15:33
Order-defnt's motion to Order 05/24/2018-16:33
dismiss is continued

Bannister, Melvin Dean 4/16/2018_MOTION_Roster |Action 03/28/2018-10:51
/Notice of Motions Roster
Publication

Novak, Justin Paul 4/16/2018 MOTION_Roster |Action 03/28/2018-10:51

Il

Il

CMSWeb 6.1 © 2013 South Carolina Judicial Department = All rights reserved

01-May-19, 12:15
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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
; )
COUNTY OF CHARLESTON ) (JURY)
)
CARY E. FECHTER, M.D., )
) AFFIDAVIT.
PLAINTIFF, ) - |
bk : 2 & 2
RN =
) 2067-CP-10-4371 7 &
LEON MARTIN ORTNER, THE ) B 4
ORTNER LAW FIRM LLC, GERALD ) Shes
ROSENTHAL, AND ROSENTHAL, ) S5 B
LEVY, SIMON, AND RYLES, ) 5x S
) ;‘% B
DEFENDANTS. )
)

says:

Being personally sworn the undersigned, who being duly sworn, deposes and

The undersigned is the Plaintiff in the above captioned action.
In 2002 the Defendants Ortner and Ortner Law Firm retained the Plaintiff, for
valuable consideration herein after discussed, to perform independent
medical examinations and make independent rﬁedical examination reports to
the Defendants of the Defendants’ clients in a Workers’ Compensation case.
The Defendant Ortner at all times mentioned herein was acting individually
and as an agent of the Defendant Ortner Law Firm LG,
The parties agree to that the Plaintiff was to be paid the sum of Five Hundred
($500) Dollars for the initial medical examination and report for each of the
Defendants’ clients. The Plaintiff was to be paid the sum of One Hundred

Fifty (§150) Dollars for subsequent/second examinations and reports and the

oA

P ]

g&@a‘z‘a el

gyt
LR
%.‘.,.‘m‘.-:

Rt



10.

11,

12.

13.

Plaintiff was to be paid the sum of One Hundred ($100) Dollars for a
subsequent/third examination and report.

The parties also agreed that the Plaintiff was to be paid by the Defendants
Ortnher and the Ortner Law Firm for Pulmonary Function Tests, Stress Tests,
and Sleep Study examinations.

IN 2006 the Ortner Defendants associated the Defendant Rosenthal and his
law firm Rosenthal, Levy, Simon, and Ryles (RLS&R).

The Defendant Rosenthal at all timés mentioned herein was acting
individually and as an agent of the Defendant RLS&R).

The Defendants Rosenthal and his law firm affirmed the contract with the
Plaintiff and agreed to pay the Plaintiff for his services rendered.

The Defendanis Rosenthal and Defendant RLS&R paid to the Plaintiff the
sum of Twenty-five Thousand ($25,000) Dollars for the first Fifty (50) clients
of the Defendants, which the Plaintiff examined and made reports.

The Plaintiff made initial examinations and initial reports of approximately
Four Hundred Fifty-eight (458) clients of the Defendants.

The Plaintiff has made numerous subsequent examinations and reports on
patients of the Defendants.

The Plaintiff also provided medical treatment to the clients of the Defendants.
The Defendants further agreeﬁ:l to pay to the Plaintiff for all medical treatment
charges, which were not covered by the client’s health insurance coverage,

including the payment of the deductibles from the said coverages.



14.

185.

16.

17

18.

19.

20.

21.

22,

The Defendants promised to pay and protect the Plaintiff's fees and that he
would be paid in full upon settlement or verdict in the cases.

The Plaintiff is informed and believes the cases/matters were resolved on
January 26, 2016.

The Defendants have failed to pay the Plaintiff the sums owed to him in
breach of the contract between the parties.

The Plaintiff has fulfilied all of his obligations under this contract.

The Plaintiff has made demands for the payment of his fees upon the
Defendants, to no avail.

The Defendants argue that the South Carolina Workers’ Compensation
Commission has exclusive jurisdiction over the subject matter of the causes
of action in the Plaintif’s Complaint.

The Workers' Compensation Commission does not have jurisdiction to
oversee nor to determine contracts between attorneys, who are representing _
clients before the Commission, and independent third parties, including the
Plaintiff as an independent medical examiner and treating physician.

Further, the Plaintiff was not a party in any cases before the Commission, in
which the Defendants represented the numerous clients before the
Commission.

That the Defendants have made or caused to be made f_raudulent
misrepresentations about the payment of the Plaintiff's fees, including stating

that the Plaintiff would be paid for his reports and services/treatment rendered




23.

24.

25.

26.

L4728

28.

29.

30.

31.

to the numerous clients of the Defendants upcn the disposition of all the
cases by the Workers’ Compensation Commission.

That all such representations were false and misieading to the Plaintiff, who
was not paid any fees after the payment for the initial independent medical
reports of the first Fifty (50) clients of the Defendants. |

That all such representations that the Plaintiff was to be paid for his services
were material to the Plaintiff in his decision to continue to perform additional
examinations, to make reports concerning the Defendants’ clients, and to
continue to treat the clients of the Defendants.

That the Defendants, at all material times, intended that the representations
concerning their payment of fees to the Plaintiff, would be relied upon.

That the Plaintiff was ignorant of the falsity of the Defendants’ representations
concerning the said payment of fees.

That the Plaintiff relied upon the representations of the Defendants.

That ihé Plaintiff had a right to rely upon the representations of the
Defendants.

An actual and/or implied contract existed between the Plaintiff and the
Defendants.

That the Defendants by and through it's agents, servants, and employees,
acting within the course of employment and with fraudulent intent, relation to
the breach of said contract and not merely it's making, did breach the same.

That said breach was accompanied by a fraudulent act and was the direct

e

and proximate cause of damages to the Plaintiff.



32.

33.

34.

35.

36.

37.

38.

39.

The Plaintiff has suffered an ascertainabie loss of money as a result of the
use or employment of an unfair trade practice by the Defendants or their
agents in violation of section 39-5-20 of the 1976 South Carolina Code of
Laws, as amended.

The actions and inactions of the Defendants are capable of being performed
on other parties. |

Pursuant to Section 39-5-40 of the said Code of Laws, the Plaintiff is entitled
to attorney’s fees, and costs of this action.

The Plaintiff is informed and believes he is entitled to pre-judgment interest
for each examination, test, stu'dy, report, and treatment of the patient/client of
the Defendants completed by the Plaintiff from the date of each of the said
examinations/tests/studies/reports/treatments.

Attached hereto is a sample of the written agreement, signed by the
Defendants, to pay the Plaintiff for the services rendered. The Plaintiff has a
signed agreement for each of the clients of the Defendants.

No bills for treatment, examinétions, reports, etc., were sent to the Workers'’
Compensation Commission by the Plaintiff. All bills and requests for payment
were sent to the Defendants by the Plaintiff.

The Defendants had the duty to forward the bills for treatment and tests to the
Commission and the insurance carrier of the Defendants’ clients.

The Plaintiff is informed and believes that the Defendants failed to forward the
requests for payment by the Plaintiff to the appropriate carrier and to the

Commission.
ﬂ

\




40.

41.

42.

43.

44,

45.

46.

The Plaintiff was not informed of any settlement of the workers’ compensation
claims, report of the special referee, approval of the special referee’s report
by Commissioner Aisha Taylor, motion of the Rosenthal Defendants to
Commissioner Taylor until January 26, 2016.

It should be noted that $500,000 was approved by the special referee for
approved costs (i.e. examinations, tests, and treatments) to be submitted by
the claimants’ attorneys, the Defendants.

The Defendants were aware of all the Plaintiff's requests for payment for the
costs, which were appropriate for examinations, tests, and treatments for the
workers' compensation clients.

The Defendants fraudulently withheld the Plaintiff's requests for payment from
the Workers’ Compensation Commission.

The Plaintiff is informed and believes that no other treating physicians of the
workers’ compensation claimants were paid for any treatment and tests
performed for the claimants.

The Plaintiff is further informed and believes that the said $500,000 was not
distributed to the workers’ compensation claimants.

The Rosenfhal Defendants in a motion ésserteci that the Plaintiff could not
establish any contractual right to any further payment. The Rosenthal
Defendants were aware of the written agreements to compensate the Plaintiff
upon the conclusion of all the workers’ compensation claimants. The Ortner
Defendants Were aware of the written agreements to compensate the Plaintiff

upon the conclusion of all the workers’ compensation claimants.



47.

48.

49.

50.

51.

52.

53.

- The Defendants, nor the Workers’ Compensation Commission, did not riotify

the Plaintiff of any right to claim any of the $500.000, which was set aside for
the payment of approved costs. ‘

The payment of the $500,000 to the Defendants would not be an approved
cost, for additional attorneys’ fees nor for any other reason.

When informed to the Order to Release Funds (thereby, disposing of all of the
workers’ compensation claimants cases on or about January 26, 2016, the
Plaintiff continued to seek payment from the Defendants to no avail.

The Complaint against the Defendants was filed on August 25, 2017, which
was in the three year time limit of filing the Compilaint.

The South Carolina Workers’ Compensation Commission does not have
jurisdiction to control contracts between attorneys representing claimants and
independent third parties, including physicians.

The State Courts of South Carolina have jurisdiction to deal with issues
concerning the existence and enforcement of contracts.

All of Plaintiff’'s bills for reports, tests, and treatment of the Defendants’
clients, the workers’ compensation clients, were forwarded to the Defendants

by the Plaintiff.
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Cary E. Fechter, MD

Sworn to before me this _T{ _
N

otary Public-State of South Carohina
My Comnmussion ExXpires
December 30, 2023 [
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Notary Public fof South Carolina
My commission expires: LE(emiOey 320, 300>
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON (JURY)

CARY E. FECHTER, M.D,
AFFIDAVIT OF SERVICE BY CERTIFIED

)
)
)
)
)
)
PLAINTIFF, ) MAIL
)
V& )
) =
LEON MARTIN ORTNER, THE ) 2017-CP-10-43]1 of &
ORTNER LAW FIRM LLC, GERALD ) bs £ T
ROSENTHAL, AND ROSENTHAL, ) 2o F oo
LEVY, SIMON, AND RYLES, ) 2r & |
) 25 = N
DEFENDANTS. ) 28 @ W
) 5
@n

PERSONALLY appeared before me the undersigned deponent, who being duly
sworn, says that he served the Summons and Complaint in this action on the

Defendant, Rosenthal, Levy, Simon, and Ryles:

by delivering to them, by certified mail, US Postal Service, on October 12, 2017

in West Palm Beach, Florida and leaving with them copies of the same at 1401 Forum

N&

Melvin D. Bﬁnnister

Way, Sixth Floor, West Palm Beach, Florida.

SWORP_Lto before me this ’2,
day of D AnuARA , 2018.

Donpi Vic)es
Notary Public for South Carolina
My Commission Expires: 1 [ ¥)2%
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON (JURY)
CARY E. FECHTER, M.D,,
AFFIDAVIT OF SERVICE BY CERTIFIED

PLAINTIFF, MAIL

2017-CP-10-43v 1
—<

)

)

)

)

)

)

)

)

S )
)

LEON MARTIN ORTNER, THE )
)

)

)

)

)

)

=

ORTNER LAW FIRM LLC, GERALD BE b=
ROSENTHAL, AND ROSENTHAL, 5;" % “Ti
LEVY, SIMON, AND RYLES, Zi . G e

o w |
T 1
DEFENDANTS. 56 &
cr=T - B
PERSONALLY appeared before me the undersigned deponent, who bgfng aly

sworn, says that he served the Summons and Complaint in this action on the
Defendants, Leon Martin Ortner and the Ortner Law Firm, LLC:
by delivering to them, by certified mail, US Postal Service on December 7, 2017

in Charleston, South Carolina and leaving with them copies of the same at 145 King

Mj:fvinVD. Bannister

Street, Ste. 211, Charleston, SC.

SWORN to before me this _D
day of S ANUA2 , 2019.

—
,LQV\QJ’\ Q\d%
Notary Public for South Carolina
My Commission Expires: 113823
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EXHIBIT D



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371

Plaintiff,
V.

Leon Martin Ortner, The Ortner Law
Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

AFFIDAVIT OF GERALD ROSENTHAL

Personally appeared before the undersigned officer duly authorized to administer oaths, Gerald
Rosenthal, who after being duly sworn, deposes and says as follows:

1. I, Gerald Rosenthal, affirm that T am over eighteen years of age and competent to make
this Affidavit.

2. I'make this Affidavit based on my personal knowledge.

3. I'submit this Affidavit for use in support of the Motion to Dismiss of Defendant Rosenthal,
Levy, Simon, and Ryles, PA (“RLSR”) and Defendant Gerald Rosenthal (“Rosenthal”) in the
captioned matter.

4. Iam a Florida resident, and, to the best of my recollection, I have not been present in or, if
ever, transacted business in South Carolina since no later December 31, 2009.

5. I do not own real estate or reside for any part of the year in South Carolina.

6. Iam an attorney formerly employed by RLSR.

7. Tretired from RLSR in December 2015.

8. Since I retired from RLSR, I do not maintain an office or receive mail at Rosenthal, Levy,

Simon, and Ryles, PA, 1401 Forum Way, Sixth Floor, West Palm Beach, Florida 33401 (“Firm

Page 1 of 2




Office™), nor have I ever resided at that address.

9. I have not designated or appointed any individual to serve as my statutory agent or

otherwise an agent to accept service of process on my behalf.

10. At no point did I accept service of process or acknowledge receipt of service of process in

the captioned matter on behalf of myself, individually, or RLSR.

11. Subsequent to my retirement from RLSR in 2015, I did not serve as registered agent for

RLSR and was not otherwise an officer, a managing or general agent, or otherwise an agent

authorized by appointment or by law to receive service of process for RLSR.

12. Service of process in the state of Florida may only be effected by a Sheriff or Sheriff’s

designated agent for service of process and may not be effected by mailing.

FURTHER THE AFFIANT SAYETH NOT.

| Rasd

Gerald Rosenthal

: p_zs’3~z%x-qu~2u4~o
Sworn to and subscribed before ex bl { . [?a .
methis_LO dayof W&y 2019, por A st s

OQ#}\/
Notary Publigdon\State of Florida
My Commi Xpires: 6 |oS L0222 NFRAN VN
Notary Public State of Florida

Page 2 of 2
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Expires 03/05/2022
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371

)
)
)
)
)
Plaintiff, )

V. )

)

Leon Martin Ortner, The Ortner Law )
)

)

)

)

)

Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants.

AFFIDAVIT OF JONATHAN TODD LEVY

Personally appeared before the undersigned officer duly authorized to administer oaths,
Jonathan Todd Levy, who after being duly sworn, deposes and says as follows:

1. I, Jonathan Todd Levy, affirm that I am over eighteen years of age and competent to make
this Affidavit.

2. Imake this Affidavit based on my personal knowledge.

3. 1submit this Affidavit for use in support of the Motion to Dismiss of Defendant Rosenthal,
Levy, Simon, and Ryles, PA (“RLSR”) and Defendant Gerald Rosenthal (“Rosenthal™) in the
captioned matter.

4. I am an attorney presently employed by RLSR in the position of President, and was
employed by RLSR in the same role in 2017.

5. RLSR has authorized me to make this Affidavit on its behalf.

6. RLSR is a professional association organized and operating under the laws of the State of
Florida and does not have offices in South Carolina.

7. RLSR does not, and is not required to, maintain a registered agent for service of process in

South Carolina.

Page 1 of 3



8. RLSR’s main office is located at Rosenthal, Levy, Simon, and Ryles, PA, 1401 Forum
Way, Sixth Floor, West Palm Beach, Florida 33401 (“Principal Office™).

9. I'am the registered agent for service of process on RLSR in Florida, and my address as
registered with, and published by, the Florida Secretary of State since J anuary 4, 2016 is as follows:
Johnathan Todd Levy, 6921 Finamore Cir., Lake Worth, FL 33467,

10. Rosenthal is a former employee of RLSR who retired from the practice of law in December
2015, and subsequent to his retirement, he did not serve as registered agent for RLSR and was not
otherwise an officer, a managing or general agent, or otherwise an agent authorized by appointment
or by law to receive service of process for RLSR.

11. Rosenthal does not now, and did not in 2017, work or maintain an office at RLSR’s
Principal Office.

12. Neither I nor any other employee of RLSR have been designated or otherwise authorized
to accept service on behalf of Rosenthal.

13. At no point did I accept service of process or acknowledge receipt of service of process in
the captioned matter on behalf of Rosenthal, individually, or RLSR.

14. Ed Elder (“Elder™) is now, and was in 2017, employed by RLSR in the role of rotating

receptionist and file clerk, and in this role, Elder is occasionally stationed at the reception desk to
greet clients and receive phone calls and perform other clerical tasks, such as organizing files,
making copies and scanning documents.

15. Elder is not now nor has never been an officer, general agent, or an agent authorized by
appointment or by law to serve as a statutory agent or registered agent for service of process for
RLSR.

16. Including attorneys and all staff members, RLSR currently employs 42 and in 2017 had

Page 2 of 3



approximately 43 employees and receives a large stack of mail every day.
17. Service of process in the state of Florida may only be effected by a Sheriff or Sheriff’s
designated agent for service of process and may not be effected by mailing.

FURTHER THE AFFIANT SAYETH NOT.

Jonathan Todd Levy /
Sworn t&iﬁ subscribed before

day of W\CJY /52019,

My Commission Expires:

e ELWANDA T, LEONARD
4|5 ez MY COMMISSION # GG 017765
o EXPIRES: August 8, 2020 !

el ‘n.,.w“ ﬂondsd Thru Notary Pukandnrwﬁ:efs
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EXHIBITF



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
Cary E. Fechter, MD, ) Civil Action No.: 2017-CP-10-04371
)
Plaintiff, )
V. )
)
Leon Martin Ortner, The Ortner Law )
Firm, LLC, Gerald Rosenthal, and )
Rosenthal, Levy, Simon, and Ryles, )
)
Defendants. )
)
AFFIDAVIT OF ED ELDER

Personally appeared before the undersigned officer duly authorized to administer oaths, Ed
Elder, who after being duly sworn, deposes and says as follows:

1. I, Ed Elder, affirm that I am over eighteen years of age and competent to make this
Affidavit.

2. Imake this Affidavit based on my personal knowledge.

3. Isubmit this Affidavit for use in support of the Motion to Dismiss of Defendant Rosenthal,
Levy, Simon, and Ryles, PA (“RLSR”) and Defendant Gerald Rosenthal (“Rosenthal™) in the
captioned matter.

4. 1 am presently employed by RLSR in the position of a rotating receptionist and file clerk,
and was employed by RLSR in the same role in 2017.

5. Ihave the responsibility for answering telephones and office clerical tasks. On occasion, I
receive mail delivered to RLSR, if I happen to be sitting at the reception desk when mail is
delivered.

6. I am not now, have never been, and have never held myself out to be, an officer, general

agent, or an agent authorized by appointment or by law to serve as a statutory agent or registered

Page 1 of 2



agent for service of process for RLSR.

7. Iam not now, have never been, and have never held myself out to be a general agent or an
agent authorized by appointment or by law to serve as a statutory agent for service of process for
Rosenthal, individually.

8. Ido not now reside, nor have I ever resided, at the Rosenthal home and was not present in
his home at any point in October 2017.

9. On or about October 12, 2017, I was present at the reception desk of RLSR when the mail
was delivered.

10. On or about October 12, 2017, I signed the return receipt “green cards” for several pieces
of certified mail, and none of these mail pieces contained any notations or markings on the exterior
of the envelopes to indicate that they contained anything other than certified letters.

11. At no point did I accept service of process or acknowledge receipt of service of process in

the captioned matter on behalf of Rosenthal, individually, or RLSR.

/!

Ed Ela"r o

FURTHER THE AFFIANT SAYETH NOT.

Sworn to and subscribed before

s dayofj\f'\owa, ,2019.

fi«%% w4

T otatly Public for State of Florida
My Commission Expires:

ELWANDA T. LEONARD
1Y COMMISSION # GG 017765
EXPIRES: August 9, 2020

T ¥ Bandad Thm No%ary Public Underwriters
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USPS.com® - USPS Tracking® Results https://tools.usps.com/go/TrackConfirmA ction?tLabels=701517300001 ...

USPS Tracking® FAQs > (https://www.usps.com/fags/uspstracking-fags.htm)

Track Another Package +

Remove X

Tracking Number: 70151730000142889398

Your item was delivered to an individual at the address at 12:38 pm on October
12, 2017 in WEST PALM BEACH, FL 33401.

7 Delivered

October 12, 2017 at 12:38 pm
Delivered, Left with Individual
WEST PALM BEACH, FL 33401

Moeqpes

Tracking History

October 12, 2017, 12:38 pm

Delivered, Left with Individual

WEST PALM BEACH, FL 33401

Your item was delivered to an individual at the address at 12:38 pm an October 12,
2017 in WEST PALM BEACH, FL 33401.

October 12, 2017
In Transit to Next Facility

October 11, 2017, 10:13 am
Departed USPS Regional Destination Facility
WEST PALM BEACH FL DISTRIBUTION CENTER

October 10, 2017, 11:41 am
Arrived at USPS Regional Destination Facility

1of3 01-May-19, 12:24




USPS.com® - USPS Tracking® Results

20f3

WEST PALM BEACH FL DISTRIBUTION CENTER

October 8, 2017, 3:44 am
Departed USPS Regional Facility
SACRAMENTO CA DISTRIBUTION CENTER

October 7, 2017, 4:53 pm
Arrived at USPS Regional Facility
SACRAMENTO CA DISTRIBUTION CENTER

October 5, 2017, 5:40 pm
Departed Post Office
COLUMBIA, SC 29206

October 5, 2017, 2:05 pm
USPS in possession of item
COLUMBIA, SC 29206

Product Information

See Less A\

Can’t find what you’re looking for?

Go to our FAQs section to find answers to your tracking questions.

FAQs (https://www.usps.com/faqgs/uspstracking-faqs.htmy)
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USPS.com® - USPS Tracking® Results https://tools.usps.com/go/TrackConfirmA ction?tLabels=701517300001 ...

The easiest tracking number is the one you don't have to know.

With Informed Delivery®, you never have to type in another tracking number. Sign up to:
e See images* of incoming mail.
e Automatically track the packages you're expecting.

e Set up email and text alerts so you don't need to enter tracking numbers.

3oeqpes-

e Enter USPS Delivery Instructions™ for your mail carrier.

Sign Up (https://reg.usps.com

/entreg
"NOTE: Black and white (grayscale) images show the outside, front of letter-sized envelopes and

mailpieces that are processed RegixiFatiopactinprinrut 2apRskishsTools&
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON
IN THE COURT OF COMMON PLEAS CASE NO. 2017-CP-10-04371
Cary E. FECHTER, MD, Leon Martin ORTNER, et al.,
Plaintiff(s) Defendant(s)
CHECK ONE:

L] JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

X

X ACTION DISMISSED (CHECK REASON): [X] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [ ] Other SCRCP 56.

U]

ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j) SCRCP; [] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [] Other

IT IS ORDERED AND ADJUDGED: [X] formal order to follow; [ statement of Judgment by the Court:

This matter came before this court on MOTION of the defendants, Leon Martin Ortner and the Ortner
Law Firm (collectively “Ortner defendants”), for ENLARGEMENT of time pursuant to Rule 6(b), SCRCP, to file
a renewed Motion to Dismiss.

This matter also came before this court on MOTION of the defendants, Leon Martin Ortner and the
Ortner Law Firm, to DISMISS the causes of action asserted against them pursuant to Rule 12(b)(5), SCRCP.

This matter also came before this court on MOTION of the defendants, Gerald Rosenthal and
Rosenthal, Levy, Simon, and Ryles (collectively “Rosenthal defendants”), to dismiss the causes of action
against them pursuant to Rules 12(b)(1), (2), (4), and (5).

After consideration of the argument of counsel, memoranda submitted, and the applicable statutory
and case law, this Court finds that the defendants’ MOTIONS should be and ARE therefore GRANTED.

Counsel for the defendants are requested to prepare and submit a proposed order for the court's
consideration.

J. Derham Cole, Presiding Judge
This judgment was entered on the day of and a copy mailed first class this day of
to attorneys of record or to parties (when appearing pro se) as follows:

Melvin Dean Bannister, Esqg. Justin Paul Novak, Esq.
Michael Enrico Kozlarek, Jr., Esqg.

ATTORNEY(S) FOR PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Julie J. Armstrong, CLERK OF COURT

SCRCP FORM 4 (Revised 5/00)
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ELECTRONICALLY FILED - 2020 Feb 05 3:11 PM - CHARLESTON - COMMON PLEAS - CASE#2017CP1004371

SCRCP FORM 4 (Revised 5/00)



Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner
Case Number: 2017CP1004371

Type: Order/Form 4

IT IS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2020-02-05 14:34:37 page 3 of 3
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EXHIBIT D



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371
ORDER GRANTING

GERALD ROSENTHAL’S AND
ROSENTHAL, LEVY, SIMON, AND
RYLE’S JOINT MOTION TO DISMISS

Plaintiff,
V.

Leon Martin Ortner, The Ortner Law
Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants.

SN N N N N N N N N N N SN N N

This matter came before the Court on January 27, 2020, on named-Defendants Gerald
Rosenthal’s (“Mr. Rosenthal”) and Rosenthal, Levy, Simon, and Ryles’s (“RLSR,” with Mr.
Rosenthal, collectively, “Rosenthal Defendants”)! Joint Motion to Dismiss, filed May 14, 2019
(“Rosenthal Motion”), based on Rules 12(6)(1), (2), (4) and (5) of the South Carolina Rules of
Civil Procedure (“SCRCP”), for an Order dismissing the causes of action asserted against
Rosenthal Defendants in the Complaint filed August 25, 2017.

This matter was heard on January 27, 2020, simultaneously with Defendants Leon Martin
Ortner’s and The Ortner Law Firm, LLC’s (collectively, “Ortner Defendants”) Motion for the
Enlargement of Time and Renewed Motion to Dismiss. Present at the hearing were Melvin D.
Bannister, Esq., as counsel for Plaintiff Cary E. Fechter, MD, Justin P. Novak, Esq., as counsel for
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC, Michael E. Kozlarek, Esq., as
counsel for named-Defendants Gerald Rosenthal and Rosenthal, Levy, Simon, and Ryles. Also
present at the hearing were Plaintiff Cary E. Fechter, MD, and Defendant Leon Martin Ortner,

Esq.

! Rosenthal Motion’s asserts Plaintiff has incorrectly identified Rosenthal, Levy, Simon, and Ryles, PA as named-
Defendant Rosenthal, Levy, Simon, and Ryles.

PAGE 1 OF 14

LLE¥00LdDLL0C#IASYO - SY31d NOWINOD - NOLSITHVHO - NV £G:6 80 Unr 020¢ - d3TId ATTVOINOHLO3 13



PLAINTIFE’S COMPLAINT

. In the Complaint, Plaintiff alleges causes of action against Ortner Defendants and Rosenthal
Defendants for breach of contract, fraud, breach of contract with fraudulent intent, unfair trade
practices, and pre-judgment interest arising from allegations that Plaintiff should be further
compensated for the performance of certain medical examinations, the issuance of medical
reports, and other expenses for any and all claimants represented by the Rosenthal Defendants
and Ortner Defendants involved in one or more workers’ compensation cases. See generally,
Complaint.

. According to the Complaint, the Ortner Defendants retained Plaintiff to perform the medical
examinations and provide the reports in 2002. Complaint at 9 5.

. The Complaint also alleges Rosenthal Defendants paid Plaintiff $25,000 for the examinations
and reports of fifty claimants. Complaint at 9 12.

. Plaintiff, however, alleges Plaintiff performed initial examinations and prepared reports for
numerous claimants. Complaint at  13.

. The Complaint also alleges Ortner Defendants and Rosenthal Defendants agreed to pay for all
medical treatment charges not covered by insurance and to make payment in full at settlement
or verdict of the underlying workers’ compensation case. Complaint at 9 15-16.

. Further, Plaintiff alleges that Plaintiff remitted “[a]ll bills and requests for payment [to]
Defendants.” Plaintiff’s Affidavit at 9 37.

. Further, Plaintiff alleges Rosenthal Defendants asserted “Plaintiff could not establish any
contractual right to any further payment.” Plaintiff’s Affidavit at 9§ 46.

. Further, Plaintiff asserts Plaintiff has “continued to seek payment from the Defendants to no

avail.” Plaintiff’s Affidavit at q 49.

2 Filed simultaneously with Plaintiff’s 13 MIO (defined below) is an affidavit from Plaintiff (“Plaintiff’s Affidavit”)

PAGE 2 OF 14
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The Complaint alleges all workers’ compensation cases underlying Plaintiff’s causes of action
against Rosenthal Defendants were resolved on January 26, 2016. Complaint at 9 17.

PERTINENT PROCEDURAL HISTORY;
FINDINGS OF FACT

At all times relevant to this case, Mr. Rosenthal was a citizen and resident of the State of
Florida.
At all times relevant to this case, RLSR was a Professional Association organized and
operating under the laws of, and located in, the State of Florida. RLSR has never been
registered as a foreign corporation in the State of South Carolina.
Plaintiff filed his Complaint on August 25, 2017, in the Charleston County Court of Common
Pleas.
On October 5, 2017, Plaintiff deposited an envelope with the United States Postal Service, see
Rosenthal Motion at Exhibit G (USPS Tracking Information, accessed May 1, 2019)%
addressed from:

Melvin D. Bannister

Trial Lawyer

Post Office Box 6833
Columbia, South Carolina 29260 ,]

and addressed to:

Gerald Rosenthal, Esq.
1401 Forum Way, Sixth Floor
West Palm Beach, FL 33401].]

Plaintiff’s Memorandum in Opposition to Motion to Dismiss, filed January 9, 2019 (“Plaintiff’s
1%t MIO”), in response to Ortner Defendants® Motion to Dismiss, filed January 8, 2019 (“Ortner
MTD”)) at Schedule D.

5. RLSR is not listed as an addressee. Plaintiff>s 15t MIO at Schedule D.

3 Plaintiff does not dispute the accuracy of the USPS tracking information. Further, the information is consistent with
Plaintiff’s own admissions as contained in Plaintiff’s 13 MIO at Schedule D.

PAGE 3 OF 14
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10.

11.

12.

13.

14.

15.

No other identifying marks appear on the envelope. /d.

The envelope was sent certified mail, return receipt requested, restricted delivery, to Gerald
Rosenthal at 1401 Forum Way, Sixth Floor, West Palm Beach, Florida. /d.

The envelope was received on October 12, 2017, at 1401 Forum Way, Sixth Floor, West Palm
Beach, Florida. Plaintiff’s 1% MIO at Schedule C and Plaintiff’s Memorandum in Opposition
to Renewed Motion to Dismiss, etc., dated January 23, 2020 (Plaintiff’s 2" MIO”) at ] 2.

At all times relevant to this action, 1401 Forum Way, Sixth Floor, West Palm Beach, Florida,
has been the address of RLSR’s principal places of business.*

Mr. Rosenthal does not now nor has he ever resided at 1401 Forum Way, Sixth Floor, West
Palm Beach, Florida.’

Mr. Rosenthal had retired from RLSR on December 31, 2015. Rosenthal Motion at 9 23, at
Exhibit D, 9 7, and at Exhibit D, 9 10.

Ed Elder (“Elder”) (not Gerald Rosenthal, the restricted delivery addressee) signed the “green
card” for the envelope. Plaintiff’s 1 MIO at Schedule D and Plaintiff’s 2°¢ MIO at 9 2 and
11. Mr. Elder was serving at all relevant times as a rotating receptionist and file clerk for RLSR.
Rosenthal Motion at § 16(fn), at Exhibit F, 9§ 4, and at Exhibit E, § 14.

At all relevant times, RLSR had approximately 42-43 employees and received a large stack of
mail every day.

No individual working at RLSR has ever been authorized to accept service on Mr. Rosenthal’s
behalf. Rosenthal Motion at 9 13(fn), at Exhibit D, 4 9, and at Exhibit E, q 12.

At the time of the envelope’s delivery to the United States Postal Service (at or about 2:05 p.m.
on October 5, 2017), Rosenthal was not serving as registered agent for RLSR and was not

otherwise an officer, a managing or general agent, or otherwise an agent authorized by

4 Rosenthal Motion at § 12 and at Exhibit E, 4 8. Plaintiff does not dispute the accuracy of this assertion.

5 Rosenthal Motion at 9 11 and at Exhibit D, q 8. Plaintiff does not dispute the accuracy of this assertion.
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16.

17.

18.

19.

20.

21.

22.

23.

24.

appointment or by law to receive service of process for RLSR. Rosenthal Motion at Exhibit G
[United States Postal Service Tracking Information (last accessed May 1, 2019)], at Exhibit D,
9 11, and at Exhibit E, § 10.
At all times relevant to this Motion, the registered agent of record for RLSR as maintained by
the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is
6921 Finamore Circle, Lake Worth, Florida 33467. Rosenthal Motion at Exhibit E, 9 9.
RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months
before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the
Summons and Complaint). Rosenthal Motion at Exhibit E, q 9.
RLSR’s registered agent’s address is readily available to the public by performing a free search
at the Florida Secretary of State’s website.
Plaintiff has not asserted that he made any other attempt to serve either Rosenthal or RLSR
with the Summons and Complaint.
Ortner Defendants filed their MTD asserting various grounds for dismissal of Plaintiff’s claims
against Ortner Defendants.
Plaintiff filed his 1% MIO on January 9, 2019.
Filed simultaneously with Plaintiff’s 1% MIO is an affidavit from Plaintiff’s counsel in which
Plaintiff’s counsel claims Plaintiff effected service of his Summons and Complaint by certified
mail on RLSR on October 12, 2017. Plaintiff>s 1% MIO at Exhibit C, Schedule D.
Plaintiff’s counsel’s affidavit is dated and was filed approximately 15 months after purported
service and approximately 17 months after Plaintiff filed his Summons and Complaint.
Plaintiff’s Affidavit alleges and acknowledges:

14. The Defendants promised to pay and protect the Plaintiff’s

fees and that he would be paid in full upon settlement or verdict
in the cases.
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15. The Plaintiff is informed and believes the [underlying
workers’ compensations] cases/matters were resolved on January
26, 2016.

40. The Plaintiff was not informed of any settlement of the
worker’s compensation claims, report of the special referee,
approval of the special referee’s report by Commissioner Aisha
Taylor, motion of Rosenthal Defendants to Commissioner Taylor
until January 26, 2016.

49.  When informed to the Order of Release Fund (thereby,
disposing of all of the workers’ compensation claimants [sic] cases
on or about January 26, 2016, the Plaintiff continued to seek
payment from the Defendants to no avail.

Plaintiff’s Affidavit at 9 14-15, 40, and 49 (emphasis added).

25.
26.

27.

28.

29.

grounds: (1) Plaintiff failed to serve his Summons and Complaint on either Mr. Rosenthal or RLSR
within 120 days after Plaintiff filed the Summons and Complaint with the Clerk of Court, and, as
a result, no action has been commenced against either Mr. Rosenthal or RLSR, as required by the
applicable statute and the SCRCP; (2) Mr. Rosenthal and RLSR should be dismissed from this

case pursuant to Rules 12(b)(1), (2), (4), and (5), SCRCP; and (3) more than three years have

On May 14, 2019, Rosenthal Defendants filed Rosenthal Motion.
In response, Plaintiff provided Plaintiff’s 2" MIO.

Plaintiff’s 2™ MIO contained only allegations and arguments of counsel but no additional
factual allegations.
As of the hearing of Rosenthal Motion, more than 885 days had passed since Plaintiff filed the
Summons and Complaint.
As of the hearing of Rosenthal Motion, more than four years had passed since Plaintiff alleges

his causes of action accrued.

ROSENTHAL DEFENDANTS’ MOTION

Rosenthal Defendants moved this Court for dismissal from the captioned matter on three
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passed since Plaintiff alleges he knew or should have known of each cause of action raised in
Plaintiff’s Complaint, and, therefore, Plaintiff is barred from refiling/serving a summons and
complaint.

CONCLUSIONS OF LAW

1. Commencement of Action/Process/Personal Jurisdiction

A. Commencement of Action

South Carolina Code Annotated section 15-3-20 provides:
“(A) Civil actions may only be commenced within the periods
prescribed in this title after the cause of action has accrued . . . . (B)
A civil action is commenced when the summons and complaint are
filed with the clerk of court if actual service is accomplished within
one hundred twenty days after filing”
(emphasis added). Rule 3, SCRCP, is the Supreme Court’s embodiment of the statutory
requirements of section 15-3-20. Rule 3 provides:
(a) Commencement of civil action. A civil action is commenced when the
summons and complaint are filed with the clerk of court if:
(1) the summons and complaint are served within the statute of limitations
in any manner prescribed by law; or
(2) if not served within the statute of limitations, actual service must be
accomplished not later than one hundred twenty days after filing.
(second emphasis added).

“[Clourts must follow a statute’s plain and unambiguous language, and when the language
is clear, ‘the rules of statutory interpretation are not needed[,] and the court has no right to impose
another meaning.” [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal
citation omitted)].” S.C. Dep’t of Soc. Servs. v. Boulware, 422 S.C. 1, 8, 809 S.E.2d 223, 226
(2018).

Section 15-3-20(B) and Rule 3(a) make clear that a civil action is not commenced merely
by filing a summons and complaint with a clerk of court but rather for an action to be commenced,

service must be accomplished on or before the statute of limitations runs or within one hundred

twenty days after filing, whichever is later.
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B. Service as to RLSR

Rule 4(d)(3), SCRCP, provides that service on a corporate entity may be made “by
delivering a copy of the summons and complaint to an officer, a managing or general agent, or to
any other agent authorized by appointment or by law to receive service of process.” See also
Robersonv. S. Fin. of S.C., Inc., 365 S.C. 6,10,615S.E.2d 112, 114 (2005). Rule 4(d)(8), SCRCP,
permits service under Rule 4(d)(3) to be accomplished by “registered or certified mail, return
receipt requested and delivery restricted to the addressee.”

In analyzing whether service was effective against RLSR, this Court need not look any
further than the face of the “green card” on which Plaintiff relies in his effort to establish service
of his Summons and Complaint. The “green card” reflects the “restricted delivery” addressee as:

Gerald Rosenthal, Esq.

1401 Forum Way, Sixth Floor

West Palm Beach, FL 33401].]
Nowhere on the face of the “green card” does it reflect the envelope was addressed to “Rosenthal,
Levy, Simon, and Ryles,” the corporate entity on which Plaintiff purports to have served his
Summons and Complaint. Rather, the “green card” reflects the envelope was addressed (restricted
delivery) solely to the individual Gerald Rosenthal, without any reference to “Rosenthal,
Levy, Simon, and Ryles.”

Even were this Court to ignore the obvious defect in Plaintiff’s attempt to serve RLSR, this
Court would still conclude service on RLSR was ineffective. Rule 4(d)(3), SCRCP, is specific in
its requirements as to whom is entitled to accept service for a non-natural person: “officer, a
managing or general agent, or otherwise an agent authorized by appointment or by law to receive
service of process.” Further, our Supreme Court has made it clear that Rule 4(d)(3) does not permit
just “anyone who happens to pick up the mail” to bind a defendant for purposes of service of

process. Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 297, 721 S.E.2d 430, 434 (2012).
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As i1s made clear by both Elder’s Affidavit (see generally Rosenthal Motion at Exhibit F)
and Jonathan Todd Levy’s (“Levy”) Affidavit (see generally Rosenthal Motion at Exhibit E), the
individual who signed the “green card” has never been an “officer, a managing or general agent,
or otherwise an agent authorized by appointment or by law to receive service of process,” but
rather just works at a law firm that receives large quantities of mail every day, and signed for an
envelope with unknown contents. Similarly, according to both Mr. Rosenthal’s Affidavit (see
generally Rosenthal Motion at Exhibit G) and Levy’s Affidavit (see generally Rosenthal Motion
at Exhibit E), on the date Plaintiff deposited the envelope with the United States Postal Service
and at the date on which the “green card” was signed, the only authorized agent on whom Plaintiff
could have served process was Levy, as RLSR’s registered agent under Florida law (a position
Levy held for over a year before Plaintiff mailed the envelope).

In the present case, this Court is faced with a situation in which Plaintiff mailed an envelope
(a) unmarked as to the envelope’s contents, (b) addressed to an individual who was not (i)
employed by RLSR, (ii) authorized to accept service on behalf of RLSR, and (c) without even
listing RLSR as the intended recipient, and fifteen months after mailing that envelope,® Plaintiff
asserted, for the first time, that the envelope constituted effective service on RLSR.

Further, when serving process on a corporation outside of the forum state, Rule
4(c)(2)(C)(1) of the Federal Rules of Civil Procedure (“FRCP”) (to which South Carolina courts
regularly look for analogous concepts), provides that service of process is made according to the
law of the state in which the corporation is located. Under Florida law, service of process on a
corporate entity is governed by Florida Statute Annotated section 48.081, which provides a list of
officers and agents (including the registered agent according to Florida Statute Annotated section

48.091), in order of preference, on whom service may be made and provides that service may be

¢ Cf. Rule 4(g), SCRCP (“The return along with the receipt or envelope and any other proof shall be promptly filed
by the clerk with the pleadings and become a part of the record.” (emphasis added)).
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effected by only a County Sheriff or the Sheriff’s authorized process server. Plaintiff neither
attempted to nor effected service by County Sheriff or Sherift’s authorized process service.

Under these facts, the Court concludes that service on RSLR was ineffective as a matter of
7

law.

C. Service as to Mr. Rosenthal

Rule 4(d)(1), SCRCP, provides for service on an individual. Rule 4(d)(1) requires
“deliver[y of] a copy of the summons and complaint to him personally or by leaving copies thereof
at his dwelling house or usual place of abode with some person of suitable age and discretion then
residing therein, or by delivering a copy to an agent authorized by appointment or by law to receive
service of process.”

Rule 4(d)(1) permits a plaintiff three options for service on an individual: (a) delivering a
copy of the summons and complaint directly to the named-defendant; (b) delivering the summons
and complaint to an appropriate person at the named-defendant’s dwelling house or usual place of
abode; or (c) by delivering a copy of the summons and complaint to an agent authorized by law to
accept the named-defendant’s civil process.

Once again, on the face of the “green card,” it is apparent that a copy of the Summons and
Complaint were not delivered directly to Mr. Rosenthal, the named defendant. Neither were either
of the other options for proper service utilized. Rather, Plaintiff had the postal carrier deliver an
unmarked envelope to Rosenthal’s attention (not by actual personal service) at Mr. Rosenthal’s
former place of business (not dwelling place or usual place of abode). Further, as set forth above
with respect to RLSR, Elder is not nor has he ever been Mr. Rosenthal’s “agent authorized by

appointment or by law to receive service of process.”

7 Plaintiff also argues, without any evidence, that RSLR waived the service requirement. After a careful review of the
pleadings and affidavits presented, this Court finds nothing to show RSLR intended to waive the requirement of
effective service. See SPUR at Williams Brice Owners Assoc., Inc. v. Lalla, 415 S.C. 72,90, 781 S.E.2d 115, 125 (Ct.
App. 2015).

PAGE 10 OF 14

LLE¥00LdDLL0C#IASYO - SY31d NOWINOD - NOLSITHVHO - NV £G:6 80 Unr 020¢ - d3TId ATTVOINOHLO3 13



Finally, Plaintiff has not even asserted that service of the Summons and Complaint has ever
been effected against Rosenthal, and Plaintiff does not deny that no other attempt to serve
Rosenthal has been made. As a result, there is no question that: Plaintiff has failed to serve
Rosenthal as required by Rule 4(d)(1), SCRCP, and, as a result, has failed to commence an action
against Rosenthal, as required by section 15-3-20(B) and Rule 3, SCRCP.2

D. Personal Jurisdiction

When a defendant challenges the court’s personal jurisdiction under rule 12 (b)(2), SCRCP,
the plaintiff has the burden of making a prima facie case showing that the trial court should
exercise personal jurisdiction. See, e.g., Yarborough & Co. v. Schoolfield Furniture Indus, Inc.,
275 S.C. 151, 268 S.E.2d 43 (1980); Berkeley PG Corp. v. Southbank Inv. Group, Inc., 291 S.C.
315, 353 S.E.2d 305 (Ct. App. 1987). In ruling on a motion to dismiss for lack of personal
jurisdiction, this Court may consider evidence outside of the pleadings, such as affidavits and other
evidentiary materials. Graham v. Lloyd’s of London, 296 S.C. 249, 251 n. 1, 371 S.C.2d 801, 802
n.1 (Ct. App. 1988).

Not only is timely, proper service of process a statutory and procedural requirement, but
proper service of process confers personal jurisdiction over a defendant to this Court: “[a] court
generally obtains personal jurisdiction by the service of a summons.” BB&T v. Taylor, 369 S.C.
548,551, 633 S.E.2d 501, 503 (2006). When a defendant is not properly served, then the trial court
has no personal jurisdiction over that defendant, and all proceedings based on the inadequate
service are void. Momani v. Van Surdam, 296 S.C. 409, 373 S.E.2d 691 (Ct. App. 1988). Here,
because proper service of the Summons was never effected, Plaintiff cannot meet its burden to
establish personal jurisdiction over Rosenthal Defendants.

II. Statute of Limitations

8 Plaintiff also argues, without any evidence, that Rosenthal waived the service requirement. After a careful review of
the pleadings and affidavits presented, this Court finds nothing to show Rosenthal intended to waive the requirement
of effective service. See id.
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The applicable statute of limitation for an action sounding in contract (express or implied)
is three years. S.C. Code Ann. § 15-3-530(1). The statute begins to run on the date the aggrieved
party either discovered the alleged breach or could or should have discovered it. See, e.g., Dean v.
Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996). The same statute applies to a cause of action
for breach of contract accompanied by a fraudulent act. See, e.g., Peeples v. Orkin Exterminating
Co., 244 S.C. 173, 135 S.E.2d 845 (1964).

The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code
Ann. § 15-3-530(7). Similarly, any action based on the South Carolina Unfair Trade Practices Act,
may not be brought “more than three years after discovery of the unlawful conduct which is the
subject of the suit.” S.C. Code Ann. § 39-5-150.

The Plaintiff has admitted in its Complaint and its Affidavit in support of its MOI that

When informed to the Order of Release Fund (thereby, disposing
of all of the workers’ compensation claimants [sic] cases on or

about January 26, 2016, the Plaintiff continued to seek payment
from the Defendants to no avail.

Plaintiff’s Affidavit at 44 14-15, 40, and 49 (emphasis added).

Accordingly, Plaintiff has admitted that he had actually discovered the alleged breach(es)
and alleged “unfair” or deceptive acts on or before January 26, 2016. It is clear, then, that the
statute of limitations on all the Plaintiff’s causes of action are now time-barred, and, therefore
should be dismissed with prejudice. See, e.g., Nunnery v. Brantley Constr. Co., 289 S.C. 205, 345
S.E.2d 740 (App. 1986) (dismissals on the merits of the case are with prejudice).

As a result, there is no question (a) Plaintiff (i) has failed to serve RLSR as required by
Rules 4(d)(3) and 4(d)(8), SCRCP, (ii) has failed to commence an action against RLSR, as required
by South Carolina Code Annotated section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court
lacks personal jurisdiction over RLSR as a result of Plaintiff’s failing to effect service of civil
process.

III. Subject Matter Jurisdiction
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According to Plaintiff’s Complaint, Plaintiff seeks to be further compensated for the
performance of medical examinations and the issuance of medical reports for claimants involved
in Sadie Adams, et al. v. International Paper Company and Nevamar Company, LLC (WCC File
No. 0326995) (“Adams Matters”). The Adams Matters involved the settlement of workers’
compensation claims asserted by numerous individuals alleging injuries from exposure to toxic
chemicals while working at the Nevamar plant in Hampton County, South Carolina. On April 1,
2014, the Nevamar plaintiffs collectively settled their workers’ compensation claims at mediation.
See Ortner Motion at Exhibit A. The final order by the Workers’ Compensation Commissioner
was issued on January 26, 2016. See Ortner Motion at Exhibit C. The Plaintiff in the present case
concedes that all claims in the Adams Matters were resolved no later than January 26, 2016.
Complaint at 4 17 and Plaintiff’s Affidavit at Y 14-15, 40, and 49.

A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except
those cases in which exclusive jurisdiction shall be given to inferior courts.” S.C. Const. Art. V, §
11 (emphasis added). According to South Carolina Code Annotated section 42-3-180 and related
authorities, the South Carolina Workers Compensation Commission (“Commission”) is such an
“inferior court,” which has been given exclusive jurisdiction over “[a]ll questions arising under
this title, if not settled by agreement of the parties interested therein with the approval of the
commission, [all these questions] shall be determined by the commission, except as otherwise
provided in this title.”

As a result, “a Workers’ Compensation action is the exclusive means to determine claims
against an individuals’ employer for work-related accidents and injuries.” Posey v. Proper Mold
& Eng’g, Inc., 378 S.C. 210, 223, 661 S.E.2d 395, 403 (Ct. App. 2008). As part of this original
jurisdiction, the Commission has the authority to determine all questions relating to workers’
compensation claims, including the approval and disbursement of costs incurred in the prosecution
of those claims. S.C. Code Ann. § 42-3-180 (2001) (“All questions arising under this title, if not
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settled by agreement of the parties interested therein with the approval of the commission, shall be
determined by the commission . . . .”); S.C. Code Regs. § 67-1206 (2001) (“[A]n attorney may
request approval of the actual costs incurred in the prosecution of the claim [including] expenses
associated with the evaluation or treatment of the client.”).

“Subject matter jurisdiction is the power to hear and determine cases of the general class
to which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442
S.E.2d 598, 600 (1994). “A court’s subject matter jurisdiction is determined by whether it has the
authority to hear the type of case in question.” Allison v. W.L. Gore & Assoc., 394 S.C. 185, 188,
714 S.E.2d 547, 549 (2011). Lack of subject matter jurisdiction may not be waived and should be
taken notice of by the court. Amisub of South Carolina, Inc. v. Passmore, 316 S.C. 1112, 114, 447
S.E.2d 207, 208 (1994).

As the Commission in this case properly exercised exclusive, original jurisdiction over the
subject matter of the causes of action asserted in the Complaint, that is, the approval and
disbursement of costs incurred in prosecuting workers’ compensation claims, specifically
Plaintiff’s costs and fees, the Circuit Court has been divested of jurisdiction to hear and determine
the claims asserted in the Complaint. As a result, the Court is compelled to dismiss the Complaint
under Rule 12(b)(1), SCRCP. See, e.g., Edens v. Bellini, 359 S.C. 433, 597 S.E.2d 863 (Ct. App.
1994) (affirming the grant of a motion to dismiss for lack of subject matter jurisdiction pursuant
to exclusivity provision of the South Carolina Workers’ Compensation Law).

IV. Conclusion

For the foregoing reasons, Plaintiff’s Complaint against Gerald Rosenthal and Rosenthal,

Levy, Simon, and Ryles is dismissed with prejudice.

IT IS SO ORDERED.

Hon. J. Derham Cole, Presiding Judge
Ninth Judicial Circuit
May , 2020
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Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner
Case Number: 2017CP1004371

Type: Order/Dismissal

IT IS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2020-06-05 10:18:17  page 15 of 15
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EXHIBIT E



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASENO.: 2017 -CP-10-4371
)
CARY E. FECHTER, M.D. ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
vs. )
)
LEON MARTIN ORTNER, ET AL )
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Melvin Bannister, Bar No. 505 Michael E. Kozlarek, Bar No.
Address: Address:
PO Box 811, Columbia, SC 29202 PO Box 565
Phone: 803-782-8688Fax 803-782-8677 Greenville, SC 29602
E-mail: sctriallawyer@bellsouth.net Other: Phone: 864-527-5941 Fax
E-mail: michael@kozlarkelaw.comOQther:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and )
[ [FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ [PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion: reconsideration

Estimated Time Needed: 1 hour Court Reporter Needed: [X]YES/[ | NO

SECTION II: Motion/Order Type
DX Written motion attached

[ JForm Motion/Order

I hereby move for, relief % action by the court as set forth in the attached proposed order.
r"/ P .
/ / < b7/ 7o
Signature of Attorney for [X] Plaintiff /L] Defendant Date submitted

_ SECTION III: Motion Fee
PAID - AMOUNT: §_ ¥Z5
[ ] EXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[ ] Indigent Status [ ] State Agency v. Indigent Party
[[] Sexually Violent Predator Act [] Post-Conviction Relief
[_] Motion for Stay in Bankruptcy
[_] Motion for Publication [ ] Motion for Execution (Rule 69, SCRCP)
[_] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[ ] Other:
JUDGE’S SECTION

[L] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[ ] Other: Date:

CLERK’S VERIFICATION
Collected by: Date Filed:

[_] MOTION FEE COLLECTED: $
[ ] CONTESTED — AMOUNT DUE: §$

SCCA 233 (11/2003)

TLEVYO0TAILTOZ#ASYD - SYATd NONINOD - NOLSITIVHO - INd 9T:G LT unf 0¢0¢ - d31d ATIVIOINOYLO3 13



STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) (JURY)
) 2017-CP-10-4371
CARY E. FECHTER, M.D., )
) MOTION TO RECONSIDER ORDER
PLAINTIFF, ) GRANTING GERALD ROSENTHAL'S
) AND ROSENTHAL, LEVY, SIMON AND
VS ) RYLE’'S JOINT MOTION TO DISMISS
)
LEON MARTIN ORTNER, THE )
ORTNER LAW FIRM LLC, GERALD )
ROSENTHAL, AND ROSENTHAL, )
LEVY, SIMON, AND RYLES, )
)
DEFENDANTS. )
)

PLEASE TAKE NOTICE that the Plaintiff, Cary E. Fechter, MD, by and through
the undersigned counsel will move this Court before on the tenth (10t) day after service
hereof or at such time and place as is convenient to the Court and counsel pursuant to
Rules 52(b), 59(e_ and 60(b), SCRCP, for an Order Altering or Amending The
Honorable J. Derham Cole’s Order Granting Geraid Rosenthal’s and Rosenthal, Levy,
Simon, and Ryle’s Joint Motion to Dismiss (the Complaint of the Plaintiff).

ARGUMENT
In support of the Plaintiff's Motion to Reconsider the Court’s Orders Dismissing

the Plaintiffs Complaint, the Plaintiff would show the following:

1. Plaintiff requests that the court reconsider, alter, and amend parts | and 1l of
its Order of June 8, 2020
2. On August 25, 2017, a Summons and Complaint were filed with the

Charleston County Clerk of Court commencing this action.
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On October 12, 2017, the Rosenthal Defendants were served with a copy of
the pleadings by certified mail; on October 12, 2017 Ed Felder, an employee
of the Rosenthal Defendants signed a green, certified mail, receipt card. Mr.
Elder was acting on behalf of the Rosenthal Defendants. (Exhibit A)

On December 7, 2017, the Ortner Defendants were served with a copy of the
pleadings by certified mail. (Exhibit B)

On January 8, 2018 counsel representing Leon Martin Ortner and the Ortner
Law Firm, LLC, filed a Motion(to Dismiss the Complaint of the Plaintiff.
(Exhibit C) In the Motion to Dismiss, counsel for the Ortner Defendants
argued against all causes of action in the Complaint. A certain defense that
the Service of Process is Insufficient Because Plaintiff Failed to Serve
Summons and Complaint Within the Statute of Limitations. In the said
Motion the counsel for the Ortner Defendants states “did not provide
the Ortner Defendants with a copy until on or about December 7, 2017.”
(page 15, lines 6, 7) (Emphasis added) (Exhibit C)

Counsel for the Ortner Defendants, therefore, has st‘ipu‘lated that the
Ortner Defendants.received a copy of the pleadings on or about
December 7, 2017. (Emphasis added) (Exhibit C)

If the Ortner Defendants had not received a copy of the Plaintiff’s
pleadings, how would the Ortner Defendants have known to file the
Motion to Dismiss the Complaint of the Plaintiff. (Emphasis added)

The Ortner Defendants Motion to Dismiss requested that the Plaintiff's

complaint be dismissed under Rule 12 (b) (1), (3), (5), & (6). (Exhibit C)
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10.

11.

In its Motion to Dismiss (Exhibit C) Ortner Defendants allege: “An action
upon a contract, obligation, or liability, express or implied, must be
commenced within three years...and did not provide the Ortner Defendants
with a copy until on or abogt December 7, 2017. As a result, this Court
should dismiss the instant action pursuant to Rule 12(b) (5)...”

The South Carolina Court of Appeals held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) held the language “Plaintiffs have failed to serve
defendant Bruce Hawkins within the three year statute of limitations.” Unisum
argues the trial court erred in finding this argument properly raised the
insufficiency of service of process. We agree. (Emphasis added) Rule
8(e)(1), SCRCP states that “each averment of a pleading shall be simple,
concise, and direct. No technical forms of pleadings or motions are required.”
Moreover, “all pleadings shall be so construed as to do substantial justice to
all parties.” Rule 8(f), SCRCP. (Emphasis added)

The South Carolina Court of Appeals held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) the averment that Unisum ‘failed to serve Bruce
Hawkins within the three-year statute of limitations” is insufficient, standing
alone, to raise defense of insufficiency of service of process. Here, Bruce
failed to identify that he was moving to challenge service of process pursuant
to Rule 12 and failed to specify any defects in the service of process. Having

failed to allege process with even a minimal amount of specificity in his

responsive pleading, Bruce may not now bootstrap the defense to his statute
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of limitations argument, a separate affirmative defense likewise subject to
waiver. See Rule 8(c), SCRCP.

The South Carolina Court of Appeals also held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) that we also reject Bruce's assertion that
insufficiency of service of process is a “lesser included offense” of the total
failure to serve, such that proper pleading of the defense of non-service
requires less specificity than the defensed of service of process. As noted
above, Rule 12(b) (5) is the proper vehicle for challenging both “the mode of
delivery or the lack of delivery of the summons and complaint’].” Having
failed to properly plead the defense of insufficiency of service of process
either by motion or in his answer, Bruce has waived the defense.
(Emphasis added) Because Bruce failed to challenge the service of
process properly, he has also waived his statute of limitations defense.
Accordingly, we reverse the trial court’s grant of summary judgment to
Bruce and remand the case for trial. (Emphasis added)

On January 9, 2019 a hearing on the Ortner Defendants’ Motion to Dismiss
was heard before the Honorable Deadra L. Jefferson. Counsel for the Ortner
Defendants waived arguments on the service of process under Rule 12 (b)
(5). The Ortner Defendants did not refute receiving a copy of Plaintiff’s
Complaint on December 7, 2017. (Emphasis added)

On April 5, 2019 the Honorable Deadra L. Jefferson issued an Order Denying

Motion to Dismiss by the Ortner Defendants. (Exhibit D)
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19.

20.

On April 18, 2019 the Ortner Defendants filed a Motion to Reconsider by
Judge Jefferson. (Exhibit E)

On June 28, 2019 Judge Jefferson issued an Order Denying Motion to
Reconsider, Alter or Amend Judgment. (Exhibit F)

On July 23, 2019 the Ortner Defendants filed an appeal to the South Carolina
Court of Appeals, in which the Ortner Defendants appealed Judge Jefferson’s
Denial of the Ortner Motion to Dismiss. (Exhibit G)

On November 15, 2019 the South Carolina Court of Appeals issued an Order,
in which the Court of Appeals dismissed the appeal of the Ortner Defendants.
(Exhibits G, J)

On October 12, 2017 Ed Felder, an employee of the Rosenthal Defendants
signed a green, certified mail, receipt card. Mr. Elder was acting on behalf of
the Rosenthal Defendants. (Exhibit A)

It is apparent that the Rosenthal Defendants received a copy of the pleadings
as is shown by two documents: (1) Gerald Rosenthal’s and Rosenthal, Levy,
Simon, and Ryle’s Joint Motion to Dismiss filed on their behalf by their
counsel, Michael E. Kozlarék, on May 14, 2019 (Exhibits A, H); (2) Letter to
The Honorable Jenny Abbot Kitchens, Clerk, South Carolina Court of
Appeals, dated September 17, 2019, in which the Rosenthal Defendants
supported the Ortner Defendants’ appeal of Judge Jefferson’s Order Denying

the Motion to Dismiss. (Exhibits A, I)
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24

25.

It is apparent that the Rosenthal Defendants had received the initial
pleadings, in order to support the Motion to Dismiss by the Ortner
Defendants. (emphasis added) (Exhibits A, C, I)

On May 14; 2019 Michael E. Kozlarek, counsel for the Rosenthal Defendants
filed a Joint Motion to Dismiss. (Exhibit H)

If the Rosenthal Defendants had not received a copy of the Summons
and Complaint, then the Rosenthal Defendants would not have
knowledge of the Plaintiff’s pleadings, and, therefore, would not have
been able to file a Motion to Dismiss. (Exhibits A, H) (Emphasis added)
As stated herein above, on September 17, 2019 counsel for the Rosenthal
Defendants in a letter to the Court of Appeals argued on behalf of (all of) the
Defendants that the Motion to Dismiss by the Ortner Defendants should have
been granted due to the arguments made before Judge Jefferson. Further
the Court of Appeals should reverse the trial court’s denial of Ortner
Defendants’ Motion to Dismiss. Counsel for the Rosenthal Defendants
submitted the Rosenthal Defendants to the trial Court’s jurisdiction by making
an appearance before the South Carolina Court of Appeals. (Exhibit I)

In the Joint Motion to Dismiss the Rosenthal Defendants filed Affidavits from
Ed Elder and Jonathan Todd Levy. Each AffidaVit states that Mr. Elder acted
as an employee of RLSR and received certified mail, signed the “green
(receipt) cards”. It is apparent that Mr. Elder’s job duties would include

delivering the certified mail to the appropriate parties.
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Again, it is recognized that Michael E. Kozlarek, as counsel for all of the
Rosenthal Defendants has argued against all issues of the Plaintiff’s
pleadings on behalf of all of the Rosenthal Defendants, before the South
Carolina Court of Appeals and this Court and before this trial court on
their Joint Motion to Dismiss. (Exhibitl) (Emphasis added)

It is clear that all Defendants have received a copy of the pleadings in this
case, since counsel for each of the Defendants have responded to all of the
allegations made by the Plaintiff's pleadings in both this Court and the South
Carolina Court of Appeals.

It is submitted the Defendants have waived the personal service
requirement. (Emphasis added)

In Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 793, 373 S.C.
331 (S.C. App. 2007) the South Carolina Court of Appeals held the term
‘appearance” is used particularly to signify or designate the overt act by which
one against whom suit has been commenced submits himself to the court’s
jurisdiction. An appearanbe may be expressly made by formal written or oral
declaration, or record entry, or it may be implied form sone act done with the

intention of appearing and submitting to the court’s jurisdiction. No specific -

~act constitutes an appearance, as “a defendant may choose to come into

court with trumpets, or quietly by the back door. Stephens v. Ringling, 102
S.C. 333, 86 S.E. 683, (1915) Accordingly, courts decide on a case by case
basis whether a defendant’s act demonstrates an intent to submit to the

court’s jurisdiction.
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In Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 793, 373 S.C.
331 (S.C. App. 2007) the Court of Appeals further held the trial court found
service was proper and, even if service was improper, the defendant
made a voluntary appearance. (Emphasis added)

In Petty v. Weyerhaeuser Company, 272 S.C. 282, 251 S.E.2d 735 (1979) |
the Supreme Court held that a letter from one attorney to another may
constitute a voluntary appearance. (Emphasis added) In Petty the trial
court found service was proper and, even if service were improper, the
defendant made a voluntary appearance. The Supreme Court found
service was improper, but nevertheless held the defendant made a
voluntary appearance. (Emphasis added)

In Wellin v. Wellin, 427 S.C. 15, 828 S.E.2d 767 (S.C. App. 2019) the court
held "Although a court commonly obtains personal jurisdiction by the service
of the summons and complaint, it may also obtain personal jurisdiction if the
defendant makes a voluntary appearance." Ex parte Cannon , 385 S.C. 643,
658, 685 S.E.2d 814, 822 (Ct. App. 2009) (quoting Stearns Bank Nat'l Ass'n
v. Glenwood Falls, L.P. , 373 S.C. 331, 337, 644 S.E.2d 793, 796 (Ct. App.
2007) ). "A defendant may waive any complaints he may have regarding
personal jurisdiction by failing to object to the lack of personal jurisdiction and
by appearing to defend his case." /d . (quoting State v. Dudley , 354 S.C. 514,
542, 581 S.E.2d 171, 186 (Ct. App. 2003) ).

In Ex parte Cannon , Cannon argued the circuit court lacked personal

jurisdiction over him because he had only appeared in the case in his
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capacity as a personal representative, not a trustee. /d . at 657-58, 685
S.E.2d at 822. However, this cer’t concluded "[b]y appearing and arguing the
merits of the action multiple times before the circuit court, ... Cannon
consented to the circuit court's personal jurisdiction and waived any defense
of lack of personal jurisdiction." Id . at 660, 685 S.E.2d at 823.

In the present case, the Ortner Defendants filed a Motion to Dismiss based
upon Rules 12(b)(1), (3), (5) & (6), SCRCP. (Exhibit C) The Rosenthal
Defendants also filed a Motion to Dismiss based on Rule 12(b), SCRCP,
which made the same arguments for dismissal as in the Ortner Motion.
(Exhibits C, H)

The Ortner Defendants appeared for a hearing on their Motion and argued for
the dismissal of the\Complaint on all grounds. The Honorable Deadra
Jefferson issued an Order, which denied the Ortner Defendants’ request to
dismiss. (Exhibit D)

In Grand Couloir Corporation and Seaway Hotel Corporation v.
Consolidated Bank, N.A., 596 So.2d 697 (Fla. App. 1992) the court held
Jurisdiction over a person or entity is ordinarily acquired by service of process
on them or by iheir voluntary appearance and submission to the court. First
Wisconsin National Bank of Milwaukee v. Donian, 343 So.2d 943 (Fla. 2d
DCA 1977), cert. denied, 355 So0.2d 513 (Fla.1978). Because there was no
personal or constructive service on Seaway, we must determine whether it
voluntarily submitted to the court's jurisdiction. Seaway "entered into" the

stipulation which was filed in the court below. Seaway's name appears
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throughout the document and the document was signed by Seaway. The
option agreement gave Seaway the option to purchase the subject property.
This option to purchase was a benefit received by Seaway as a result of the
stipulation and agreement. The option agreement is contained within the
stipulation which was filed in the trial court. Under these circumstances,
Seaway voluntarily submitted itself to the jurisdiction of the trial court. See
Donian (receipt of material benefit sufficient to constitute a submission to
court's jurisdiction). If Seaway did not want to submit to the jurisdiction of the
court, it should have made the option agreement a separate document.
Accordingly, we hold that the trial court had personal jurisdiction over Seaway
with regard to issues concerning the option agreement.
In the present case, the Rosenthal Defendants would not have submitted the
letter to the SC Court of Appeals if they did not intend to submit themselves to
the jurisdiction of the trial court and to the appellate court. By submitting the
said letter the Rosenthal Defendants voluntarily appeared before the trial
court, even before the filing of the Motion to Dismiss.
"Jurisdiction over persons or entities is ordinarily acquired by service of
process on them, or by their voluntary appearance and submission to the
court." See Manufacturers National Bank of Detroit v. Moons, 659 So.2d
474, 475 (Fla. 4th DCA 1995). Section 48.061, Florida Statutes, governing
service on partnerships and limited partnerships, provides in pertinent part:
(2) Process against a domestic limited partnership may be served on

any general partner or on the agent for service of process specified in
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its certificate of limited partnership or in its certificate as amended or
restated and is as valid as if served on each individual member of the
partnership. After service on a general partner or the agent, the
plaintiff may proceed to judgment and execution against the limited

partnership and all of the general partners individually....

Under the common law rule, a partnership has no identity apart from its
members. See Louis Benito Advertising, Inc. v. Brown, 517 So.2d 775, 776
(Fla. 2d DCA 1988). When the general partner of a limited partnership is a
corporation, service is made on the corporation's officers or agents, pursuant
to section 48.081, Flerida Statutes. See Country Clubs, Etc. v. Zaun
Equipment, Inc., 350 So.2d 539, 542 (Fla. 1st bCA 1977). "Service of process
on one partner gives a court jurisdiction over the partnership and authorizes it
to render a judgment binding on the partner served and the partnership
property‘." See Louis Benito Advertising v. Brown, 517 So.2d at 776.

In the present case, the Rosenthal Defendants received a copy of the
Summons and Complaint as is evidenced by Exhibits A and 1 and by their
Motion to Dismiss. (Exhibit H)

Further the Rosenthal Defendants’ Motion to Dismiss (Exhibit J) is filed
on behalf of each of the Rosenthal Defendants. (Emphasis added)
Further notice should be given to the fact that an Affidavit from one of
the Rosenthal partners is myade a part of their Motion to Dismiss.

(Emphasis added)

TLEVYO0TAILTOZ#ASYD - SYATd NONINOD - NOLSITIVHO - INd 9T:G LT unf 0¢0¢ - d31d ATIVIOINOYLO3 13



42.

43.

44,

45.

46.

ALL DEFENDANTS HAVE RECOGNIZED THE RECEIPT OF THE
SUMMONS AND COMPLAINT BY FILING THEIR RESPECTIVE MOTIONS
TO DISMISS. (EXHIBITS C, H) (EMPHASIS ADDED)

THE ORTNER DEFENDANTS STIPULATED IN THEIR MOTION TO
DISMISS THAT PLAINTIFF “DID NOT PROVIDE THE ORTNER
DEFENDANTS WITH A COPY UNTIL ON OR ABOUT DECEMBER 7, 2017.”
(Exhibit C) (EMPHASIS ADDED)

ALL DEFENDANTS HAVE WAIVED THE PERSONAL SERVICE
REQUIREMENT. Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d
793, 373 S.C. 331 (S.C. App. 2007); Unisum v. Hawkins, 537 S.E.2d 559
(S.C. App. 2000); (Exhibits C, H) (EMPHASIS ADDED)

ALL DEFENDANTS HAVE MADE A VOLUNTARY APPEARANCE. Stearns
Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 793, 373 S.C. 331 (S.C.
App. 2007); Petty v. Weyerhaeuser Company, 272 S.C. 282, 251 S.E.2d
735 (1979); (Exhibits C, H, I) (EMPHASIS ADDED)

Further, Rosehthal Defendants argue in its Motion to Dismiss that the Court of
Common Pleas had no jurisdiction to make decisions on the contract issues
between the Plaintiff and all of the Defendants because of the decision in the
Workers Compensation case of Sadie Adams, et. Al. v. International Paper
Company and Nevamar Company, LLC. (WCC File No. 0326995. This
argument was made in the Ortners’ Motion to Dismiss (Exhibit C) It must be
noted that the Plaintiff was not a party to the Workers Compensation

case. (Emphasis added).

TLEVYO0TAILTOZ#ASYD - SYATd NONINOD - NOLSITIVHO - INd 9T:G LT unf 0¢0¢ - d31d ATIVIOINOYLO3 13




47.  Further, the Order of the Honorable Deadra Jefferson appropriately
discussed the “exclusive jurisdiction” issue and properly ruled that the
Complaint of the Plaintiff was based, primarily, on the contract issues
between the parties. (Exhibit D) (Emphasis added)

48. P!aintiff further requests that the court reconsider, alter, and amend part Ill of
its Order of June 8, 2020, as to the conclusions relating to Subject Matter
Jurisdiction of the South Carolina Workers' Compensation Commission ("the
Commission")!. Plaintiff requests that the Order be reconsidered, altered, and
amended to conclude that the Commission lacked subject matter jurisdiction
over the causes of action asserted by Plaintiff in his Complaint. These

- causes of action arise exclusively from allegations of breaches of agreements
between, on the one hand, defendants in their roles as attorneys representing
claimants in workers' compensation claims, and, on the other plaintiff, who
was a medical expert retained by defendants but was never a party and had
no standing in the underlying claims. The Order of Commissioner Taylor of
January 26, 2016 is entitled to no preclusive effect as to plaintiff's causes of
action asserted herein.

49. Defendants have relied upon the January 26, 2016 ruling of Commissioner
Aisha Taylor insofar as she purported to rule that plaintiff was not entitled to
recover from defendants on his contract for services he rendered to
defendants as attorneys for the claimants was issued without subject matter

jurisdiction. Commissioner Taylor overstepped her jurisdiction by deciding a

1 These conclusions commence with the heading “lll. Subject Matter Jurisdiction” at the bottom of page
12 and conclude as the penultimate with paragraph of page 14 of the Order.
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general contractual dispute between plaintiff, who was not a party to the
workers’ cornpensation claims, and defendants. The Commissioner’s
jurisdiction was limited to whether or not plaintiff's professional fees should be
paid from $500,000 being held by the Special Referee from claimants’
recovery but it did not extend to the issue of whether defendants should be
uitimately responsible at common law to pay plaintiff for his services.

Plaintiff's causes of action relate to contracts entered into between him
and defendants. While purpose of the contracts was for plaintiff to provide
expertise to defendants that they might ultimately use to represent their
clients, there was never an agreement between plaintiff and defendants'
clients.

The Commission, as an inferior court, is given exclusive jurisdiction over
"[alll questions arising under this title [Title 42, Scuth Carolina Code of Laws],
if not settled by agreement of the parties (emphasis added) interested
therein with the approval of the commission...." S.C. Code Ann: §42-3-180.
(Emphasis supplied.) This jurisdiction is limited to questions relating to
"paities." Plaintiff was not a party to the workers' compensation claims that 7
were the subject matter of the various claims made by defendants'’ clients.
Plaintiff was not a claimant, an employee, an employer, a workers'
compensation insurance carrier, or a treating physician. Plaintiff did not
provide medical treatment and other services to the claimants that were to be

paid for through the workers' compensation act. Further, contractual claims of
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experts against attorneys who retain them do not arise under Title 42, South
Carolina Code of Laws, but arise under the common law.

52. While the Commission is given authority as between the parties to
determine questions relating to workers' compensation claims, including
approval and disbursement of costs in the prosecution of the claims, this
provision does not give the Commission jurisdiction to-hear disputes relating
to nonparties to the claims. Those are properly within the jurisdiction of the
Circuit Court, given the amount in controversy.

53. That Commissioner Taylor exceeded her authority is obvious in her order
of January 26, 2016, said order being in the record and entitled “Order
Granting Motion to Release Funds." In her order, Commissioner Taylor stated

that the purpose of her exercise of jurisdiction was related only to the funds

being held by the special referee. Her order states a pp. 1 and 2,2 as follows:

“With the approved costs remaining undistributed, the undersigned
Commissioner has the authority to make a determination concerning final
distribution of these set aside funds.” She exceeded her self-expressed
limitation when she decided that plaintiff had no claim against defendants at
common law.

54. - Initially it should be noted that Commissioner Taylor's order of January 26,
2016 arose not from the filing of a proper complaint for declaratory relief but -
from defendants’ the filing of a simple motion, directed against a plaintiff as a

nonparty. Plaintiff, as a nonparty, lacked standing or the.ability- to conduct

2The Order of Commissioner Taylor has no pagination so counsel has counted the pages to indicate the
number for citation.
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discovery to find out the basis of defendant’s contention that they did not owe
him the money. On the other hand, defendants, purporting to act for their
clients (which they were not, as the costs had already been approved and the
claimants had nothing to gain or lose), were able to take discovery from
plaintiff and took his deposition.

Plaintiff had no such option as he was not a party to the case and lacked
standing. He did not have the right to a jury trial or to any of the other
protections afforded parties in civil actions. The unfairness of permitting the
defendants from placing before a specialized commission the merits of a
common law contract case involving hundreds of thousands of dollars against
a nonparty is obvious.

In Commissioner Taylor's January 26, 2016 order, there is what purports

to be a discussion of the commen law of contract, and its applicability to the

contractual relationship between plaintiff and defendants, and thereafter, an
extensive discussion of the balancing of the equities. (See Parts C. and D. of
the Order, pp. 4-6). While Commissioner Taylor had the authority to

determine what attorneys’ expenses fees should be paid for from the funds

being held by the Special Referee, she did not have the jurisdiction to
determine whether plaintiff had the right to recover from defendants based on
the transactions between plaintiff and defendants.

The causes of action asserted by plaintiff herein arise out of the common

law, and not out of the Workers' Compensation Act. These are not within the
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Commission’s subject matter jurisdiction. Commissioner Taylor's order is
‘entitled to no validity as the plaintiff's causes of action against defendants.
Related to this firm principle that common-law disputes are not within the
jurisdiction of the Commission is the case of Baker Hospital v. Firemans Fund
Ins. Co., 314 S.C. 98, 441 S.E.2d 822 (1994). The Baker Hospital case arose
out of a dispute between a medical provider hospital and a workers'
compensation insurance carrier. An employee of the carrier's insured

employer visited the hospital complaining of a work-related injury. Before

- providing treatment, the hospital telephoned the carrier to obtain proof of
- coverage and proof that the hospital charges would be paid by the carrier. -

The carrier's representative assured the hospital that the expenses would be

covered, so, in reliance thereupon, the hospital treated the employese.

Thereafter, the carrier concluded that employee did not have a workers'
-compensation claim. The hospital sued the carrier in the circuit court, alleging
that the carrier was liable for the medical treatment provided to the employee,
given its inaccurate statement that there was coverage. The carrier moved to
dismiss the acticn alleging that there was no subject matter jurisdiction but
that the sole jurisdiction was with the South Carolina Workers' Compensation
Commission. The circuit court agreed with the carrier and dismissed the
action, holding that the sole subject matter jurisdiction was with the
Commission. The hospital appealed.

The suprermie court reversed the ruling of the circuit court and held that the

hospital's claims arose from common law and were not within the subject
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jurisdiction of the Commission. The supreme court held that the hospital
lacked standing to seek redress before the Commission and its remedy was
properly only in the circuit court.
The case of Roper Hospital v. Clemons, 326 S.C. 534,484 S.E.2d 598
(Ct. App. 1997), further illustrates the general proposition that such common
law causes of action not arising under the Workers' Compensation Act, or
directly related to the claims, are not within the jurisdiction of the Commission.
In the Roper Hospital case, an employee of an insured employer received
treatrment at Roper Hospitai. The carrier took the position that the expenses of

the employee's treatment at Roper Hospital were not related to a

~ compensable injury and denied coverage. Thereaﬁer, the employee and the

carrier entered into a clincher® agreement that was approved by the Workers'
Compensation Commission. After the settlement, Roper Hospital attempted to
intervene in the workers' compensation action to get its bills paid. The
Commission denied the application of Roper Hospital and dismissed its case.
Roper Hospital appealed.

The court of appeals affirmed the dismissal. It held that Roper Hospital

lacked standing to participate in these proceedings under the Workers'

- Compensation Act. In upholding the dismissal, however, the court of appeals

clearly stated that Roper Hospital had its rights at common law against the

carrier. Although Roper Hospital asserted it did not have common-law claims,

the court of appeals declared:

® A “clincher agreement” is an agreement that settles a workers’ compensation claim with finality .
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Appellant [Roper Hospital] distinguishes itself from the hospital in the
Baker case, arguing its claims do not arise from common law. However,
there is nothing to indicate, and Appellant does not assert, that it does
not have a cause of action based on common-law. Appellant clearly has
a cause of action against the patient/employee for services rendered on
common-law. Appellant has a claim against the insurance carrier, as
well, assuming the hospital verified coverage, as was the case in Baker.
Failure to safeguard its own interest does not entitle it to standing to
contest the issue of coverage provided under the Act. In the instant
case, Appellant is not precluded from seeking payment for Clemons's
[the employee's] medical expenses through other proceedings. .
From this authority, it is clear that the Workers' Competition
Cormimission lacks jurisdiction over common-law claims not related to
the compensation of an employee.
- . For the feregoing reasons, as well as for such reasons as may appear
through argument or supplemental means, plaintiff requests that the Court's
order of June 8, 2020, be reconsidered, amended, altered and otherwise
changed te remove all conclusions that hold, or that can be interpreted to
hold, that the Carolina Workers' Compensation Commission had any
jurisdiction whatsoever with respect to the claims that plaintiff has asserted
against defendants herein. The Order of Commissioner Taylor of Jahuary 26,
2016 is entitled to no preclusive effect as to plaintiff's causes of action
asserted herein
The Ortner Defendants argued the same reasons to dismiss the Complaint of
the Plaintiff as did the Rosenthal Defendants. (Exhibits C, H)

The arguments for dismissal of the Plaintiff’'s Complaint were fully

discussed in the Order Denying the Motion to Dismiss. The Motion to
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Dismiss was denied by the Honorable Deadra Jefferson on April 5, 2019.

(Exhibit D) (Emphasis added)

For the foregoing reasons, as well as for such reasons as may appear
through argument or supplemental means, plaintiff requests that the Court's
order of June 8, 2020, be reconsidered, amended, altered and otherwise
changed to remove all conclusions that hold, or that can be interpreted to
hold, that the Carolina Workers' Compensation Commission had any
jurisdiction whatsoever with respect to the claims that plaintiff has asserted
against defendants herein. The Order of Commissioner Taylor of January 26,
2016 is entitled to no preclusive effect as to plaintiff's causes of action
asserted herein.

In conclusion, the Plaintiff respectfully submits that this court reconsider its
Order Granting Dismissal of the Plaintiffs Complaint, deny the said motion to

dismiss by the Rosenthal Defendants, and require the matter to be tried

e
~
A

Mélvin D. Bannister, SC Bar 505
PO Box 811

Columbia, SC 29202

(803) 782-8688; (803) 782-8677-fax
sctriallawyer@bellsouth.net
Attorney for the Plaintiff

before the trial court.

\J

June 17, 2020
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Q01T-Clip - 437

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON (JURY)

CARY E. FECHTER, M.D.,
AFFIDAVIT OF SERVICE BY CERTIFIED

)
)
)
)
)
)
PLAINTIFF, ) MAIL
)
VS )
) @ o =
LEON MARTIN ORTNER, THE ) 2017-CP-10-431'7ﬁ of S
ORTNER LAW FIRM LLC, GERALD ) ;;;: ;z: T
ROSENTHAL, AND ROSENTHAL, ) > o
LEVY, SIMON, AND RYLES, ) ST
) S = Y
DEFENDANTS. ) ?cf;?a 0
| ) S e
o
PERSONALLY appeared before me the undersigned deponent, who being duly

sworn, says that he served the Summons and Complaint in this action on the

Defendant, Rosenthal, Levy, Simon, and Ryles:

by delivering to them, by certified mail, US Postal Service, on October 12, 2017

in West Palm Beach, Florida and leaving with them copies of the same at 1401 Forum

nNe

Melvin D. Bannister

Way, Sixth Floor, West Palm Beach, Florida.

S

day of D AaNuARLA , 2019.
Ao Q«rdé%

Notary Public for South Carolina
My Commission Expires: L | ¥)2%

SWORI\__LtO before me this g
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EXHIBIT B



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON (JURY)
CARY E. FECHTER, M.D.,
AFFIDAVIT OF SERVICE BY CERTIFIED

PLAINTIFF, MAIL

)

)

)

)

)

)

)

)
VS )

) -

) 2017-CP-10-48/1

) -

)

)

)

)

)

LEON MARTIN ORTNER, THE C =
ORTNER LAW FIRM LLC, GERALD rQ;:;; s
ROSENTHAL, AND ROSENTHAL, i g 1}
LEVY, SIMON, AND RYLES, x-. 7 =
gz @ |
DEFENDANTS. g% = R
<o -
-
PERSONALLY appeared before me the undersigned deponent, who bgfng wly

sworn, says that he served the Summons and Complaint in this action on the
Defendants, Leon Martin Ortner and the Ortner Law Firm, LLC:
by delivering to them, by certified mail, US Postal Service on December 7, 2017

in Charleston, South Carolina and leaving with them copies of the same at 145 King

)&

MefvinD. Bannister

Street, Ste. 211, Charleston, SC.

SWORN to before me this _D
day of D ANUAR. , 2019.

w Q\c/!%
Notary Public for South Carolina
My Commission Expires:_1 1 8{2%
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EXHIBIT C



STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

Cary E. Fechter, M.D., CASE NO.

] Plaintiffs 2017-CP-10-04371
v. MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Leon Martin Ortner, The Ortner Law Firm LLC, )

Gerald Rosenthal, and Rosenthal, Levy, Simon, and

Ryles,

X] Defendants )

Plaintiff’s Attorney: Melvin D. Bannister, Esquire Defendant’s Attorney: M. Dawes Cooke, Jr., Esquire/

5115 Forest Dr., Suite G-1 Justin P. Novak, Esquire (Bar No. 79922)

Post Office Box 6833 Address: Barnwell Whaley Patterson & Helms, LLC

Columbia, South Carolina 29260 P.O. Drawer H

Phone: (803) 782-8688 Charleston, South Carolina 29402

Email: sctriallawyer@bellsouth.net Phone: (843) 577-7700
E-mail: mdc@barnwell-whaley.com/jnovak@barnwell-
whaley.com

D] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[ FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIT)
[ | PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and M)

SECTION I: Hearing Information

Wature of Motion: Motion to Dismiss :
Estimated Time Needed: 20 minutes Court Reporter Needed: XJYES / []NO

SECTION II: Motion/Order Type
Written motion attached f
[JForm Motion/Order

, January 5, 2018
Signature of kfﬁ)vmey for [_|Plaintiff / [X]Defendants Date submitted

SECTION III: Motion Fee
PAID - AMOUNT: $25.00
[1EXEMPT: []Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
[] Indigent Status [ ] State Agency v. Indigent Party
[] Sexually Violent Predator Act [] Post-Conviction Relief
[[] Motion for Stay in Bankruptcy
] Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[ ] Other:

JUDGE’S SECTION
[ ] Motion Fee to be paid upon filing of the attached

order. JUDGE
[] Other: ‘
CODE; Date:
CLERK’S VERIFICATION
Collected by: Date Filed:
[[] MOTION FEE COLLECTED: :

[ | CONTESTED — AMOUNT DUE:

SCCA/233 (11-03)




STATE OF SOUTH CAROLINA Co IN THE COURT OF COMMON PLEAS
20i8 JAN -8 PM 2: 59
COUNTY OF CHARLESTON ’ e QIYIL ACTION NO.: 2017-CP-10-04371

S BRMBTROKE
CLERK OF COURT
Caty E. Fechter, MD, CLERK OF CRUR]

RY
Plaintiff,
MOTION TO DISMISS
v. ON BEHALF OF DEFENDANTS
LEON MARTIN ORTNER AND
Leon Martin Ortner, The Ortner Law Firm, THE ORTNER LAW FIRM, LLC

LLC, Gerald Rosenthal, and Rosenthal, Levy,
Simon, and Ryles,

Defendants.

PLEASE TAKE NOTICE ghat Defendants Leon Martin Ortner and The Ortner Law Firm,
LLC (“Ortner Defendants™), by and through the undersigned counsel and specifically reserving the
right to answer fully the allegations of the Complaint, will move this Court befote pleading on the
tenth (10th) day after service hereof ot at such time and place as 1s convenient to the Court and
counsel pursuant to Rules 12(b)(1), (3), (5) & (6), SCRCP, for an Order dismissing the causes of
action asserted against the Ortner Defendants in the Complaint filed on August 25, 2017
(“Complaint”).

ARGUMENT SUMMARY

The Ortner Defendants first move to dismiss Plaintiff's Complaint on the grounds that the
South Carolina Workers’ Coﬁpensation Commission previously exercised exclusive original
jutisdiction over the subject matter of the causes of action asserted in the Complaint. As a result, the
Circuit Court has been divested of jurisdiction to hear and determine the claims. Moreover,
Plaintiff’s failure to seek review of the pror administrative determinations of the material facts and
legal issues in question constitute a bar to further litigation of the claims. Plaintiff is further batred

from re-litigating the claims because the South Carolina Workers’ Compensation Commission

{00762838.00C.1}




actually and necessatily directly determined the material facts and issues of law sought to be litigated.
In adciition, Plaintiff failed to assert the claims in a timely manner and failed to plead facts sufficient
to constitute the causes of action asserted. As a result, this Court should dismiss the entire
Coi:nplaint with prejudice.

ALLEGATIONS, UNDISPUTED FACTS & PROCEDURAL HISTORY?

In the Complaint, Plaintiff alleges causes of action for breach of contract, fraud, breach of
contract with fraudulent intent, unfair trade practices, and pre—judgmenf interest arising from
allegations that Plaintiff should be further compensated for the petformance of medical
examinations and th; issuance of medical repotts for claimants involved in Sadie Adams. et al.. v.

International Paper Company and Nevamar Company, LLC (WCC File No. 0326995) 2 According

to the Complaint, the Ortner Defendants retained Plaintiff to perform the medical examinations and

provide the reports in 2002. (Compl. § 5.) The Complaint also alleges that the Rosenthal Defendants
paid Plaintiff the sum of Twenty-Five Thousand Dollars ($25,000) for the examinations and reports
of fifty claimants. (Compl. § 12.) Plaintiff, héwever, alleges making initial examinations and reports
for approximately four hundred fifty-eight claimants.’ (Compl.  13.) The Complaint also alleges that

the Ortner Defendants and the Rosenthal Defendants agreed to pay for all medical treatment

! By restating allegations taken from the Complaint, the Ortner Defendants do not endorse their veracity. In fact, these
defendants specifically reserve the right to require Plaintiff to meet his burden of proving each allegation.

? Sadie Adams, et al.. v. International Paper Company and Nevamar Company, LLC involved the setflement of workers’
compensation claims asserted by numerous individuals alleging injuries from exposure to toxic chemicals while working
at the Nevamar plant in Hampton County, South Carolina. (See Or. Granting Mot. to Release Funds 2, Jan. 26, 2016,
attached Exhibit A.) ,

3 Plaintiff has previously been paid $25,000 for the evaluations and reports. (Or. Granting Mot. to Release Funds 7, Jan.
26, 2016, attached Exhibit A.)

{00762838.D0C1 }
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charges not covered by insurance and to make payment in full upon settlement ot verdict.* (Compl.
1 15-16.) The Complaint does not allege the existence of any written agreement.® (See Compl.)

On Apl 1, 2014, the Nevamar claimants collectively settled their workers” compensation
claims at mediation. (Consent Otder ¥ 5, July 22, 2014, attached as Exhibit B.) Pursuant to the
settlement agreement, the Nevamar defendants deposited the settlement funds into a qualified fund
- to be administered by a special referee from which all attorneys’ fees and costs were also to be
distributed upon approval of the South Carolina Workers’ Compensation Commission
(“Commission”). Id. On November 13, 2015, the special referee reported holding in trust Five
Hundred Thousand Dollars in approved costs pending instructions from the claimants’ attorneys
regarding final disbursement or an order from the Commission. (Initial Report of the Special
Referee § 1(b), Nov. 13, 2015, attached as Exhibit C.) On December 10, 2015, Commissionetr Aisha
Taylot approved the special referee’s decisions regarding the settlement proceeds. (Order 9 2-3,
Dec. 10, 2015, attached as Exhibit D.)

In accordance with the Initial Report of the Special Referee (“Initial Report”), on November
18, 2015, the Rosenthal Defendants submitted to Commissioner Taylor 2 motion to release the
funds held on deposit for the reimbursement of approved costs incurred on behalf of the Nevamar
claimants. (Mot. to Release Funds, Nov. 18, 2015, attached as Exhibit E) The Rosenthal
Defenc,iants propetly served Plaintiff with the motion. (Or. Granting Mot. to Release Funds 3, Jan.
26, 2016, attached as Exhibit A.) In the motion, the Rosenthal Defendants sought the release of all

of the funds held in trust to the Rosenthal Defendants. (Id. at 1.) The motion specifically asserted

* For providing continuing treatment of claimants, Plaintiff has also “received payments well in addition to $25,000 from
his patients, insurance companies, Medicare, and other third party sources.” (Or. Granting Mot. to Release Funds 7, Jan.
26, 2016, attached Exhibit A.)

5 In fact, Plaintiff has previously testified that no written agreement exists, (Or. Granting Mot. to Release Funds 6, Jan.

26, 2016, attached Exhibit A.)
{00762838.D0C.1 }
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that Commissioner Taylor should deny any claims to the funds made by Plaintiff on the grounds
that Plamntff cannot establish any contractual right to any further payment. dd.)

On November 30, 2015, the Ortner Defendants submitted a reply to the motion, similarly
serving Plaintiff. (Reply to Mot. to Release Funds, Dec. 2, 2015, attached as Exhibit F ; Or. Granting
Mot. to Release Funds 3, Jan. 26, 2016, attached as Exhibit A.) In the reply, the Ortner Defendants
requested that Commissioner Taylor inquire into Plaintiffs claims to additional payment and issue
an order determining the rights of all concerned parties to the funds being held in trust. (Id. at 1)
The Ortner Defendants made no claim to the funds. (Id.) The Ortner Defendants simply sought
complete adjudication of the rights and ;:esponsibﬂities of all parties to any monies which may be
owed to Plaintiff. (Id. at 4 6.) |

Plaintiff did not respond to the motion or reply. (Or. Granting Mot. to Release Funds 3, Jan.
26, 2016, attached as EXhib& A.) After Plaintff failed to take the opportunity to litigate his
contractual claims for further payment and claims to the funds held in trust, on ]anu}ary 26, 2016,
Commissioner Traylo}: ordered the release of the totality of the funds held in trust to the Rosenthal
Defendants. (Id) In the order, Commissioner Taylor specifically found that: ) VPlaintiff was
propetly served with the Motion to Release Funds and the Reply of Leon Martin Ortner to Motion
to Release Funds ‘and failed to respond, (2) Plaintiff failed to establish entitlement to any funds in
addition to those previously received, (3) Plaintiff cannot establish any contractual arrangement that
would entitle Plaintiff to any additional funds, (4) 110 agreement exists obligating the Ortner
Defendants or Rosenthal Defendants to pay for any of the additional services performed by
Plaintiff, and (5) Plaintiff is not being deptived of any payment due. (Id. at 3, 5, 6-7.) Plaintiff was

served with the Order Granting Motion to Release Funds on January 27, 2016. (Id. at 10.)

{00762838.D0OC.1 }
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Plaintiff did ﬁot appeal the order. Instead, Plaintiff filed the Summons and Complaint in this
Court on August 25, 2017.° Plaintiff provided a copy of the Summons and Complaint to the Ortner
Defendants on or about December 7,2017.
ARGUMENT

I The South Carolina Workers’ Compensation Commission Previously
Exercised Exclusive Original Jurisdiction Over the Subject Matter

The Ortner Defendants first move to dismiss Plaintiffs Complaint on the grounds that this
court lacks jurisdiction over the subject matter of the Complaint pursuant to Rule 12(b)(1), SCRCP,
because the South Carolina Workers’ Compensation Commission (“Commission”) previously
exercised exclusive original jurisdiction over the subject matter of the causes of action and divested
the Circuit Court of jutisdiction to hear and determine the claims. (See Or. Granting Mot. to Release

Funds, Jan. 26, 2016, attached as Exhibit A); see also Posey v. Proper Mold & FEngineering, Inc., 378

S.C. 210, 22225, 661 SE.2d 395, 402-03 (Ct. App. 2008) (citing S.C. Code Ann. § 42-1-540);

Allison v. W.I. Gore & Associates, 394 S.C. 185, 188, 714 S.E.2d 547, 549 (2011); McGreery v.
Covenant Presbyterian Church, 303 S.C. 271, 274, 400 S.E.2d 130, 131 (1990)).‘ As a result, this
Courtt lacks jurisdiction over the subject matﬁex of Plaintiff’s claims and should dismiss this action
pursuant to Rule 12(b)(1), SCRCP.

“Subject matter jurisdiction is the power to hear and determine cases of the general class to

which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442

S.E.2d 598, 600 (1994). “A court’s subject matter jurisdiction is determined by whether it has the

authority to hear the type of case in question.” Allison, 394 S.C. at 188, 714 S.E.2d at 549. “A court

¢ Plaintiff also filed a complaint with the Supreme Court of South Carolina’s Office of Disciplinary Counsel alleging that
Leon Martin Ortaer failed to provide payment for the services rendered in Sadie Adams, et al. v. International Paper

Company and Nevamar Company, LI.C. (Letter from ODC to Dr. Cary E. Fechter (Mar. 2, 2016), attached as Exhibit
G.) After an investigation, the ODC determined that there is no evidence of any misconduct on the part of Mr. Ortner.

dd)

{00762838.D0OC.1 }
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lackiﬁg subject matter jurisdiction . . . has no authority to act[.]” Dove, 314 S.C. at 238, 442 S E.2d at

600. “This same principle applies to administrative agencies.” Allison, 394 5.C. at 188, 714 S.E.2d at

549.

“While the circuit court has subject matter jurisdiction over [penecral classes of] claims
] ] ,

b2l

certain cases may be taken from the citcuit court’s original jurisdiction by the General Assembly.

Poch . Bayshote Concrete Products/South Carolina, Inc., 386 S.C. 13, 22, 686 S.E.2d 689, 694 (Ct.

App. '2009). For example, “[tlhe General Assembly has vested the South Carclina Workers’
Compensation Commission with exclusive original jurisdiction over employees work-related

injuries.” Posey, 378 S.C. at 223, 661 S.E.2d at 402 (citing Sabb v. S.C. State Univ., 350 S.C. 416,

423, 567 S.E.2d 231, 234 (2002)). Accordingly, “a Wotkers’ Compensation acton 15 the exclusive
means to determine claims against an individual’s employer for work-related accidents and injuries.”
Id. at 224, 661 S.E.2d at 403.

' As a part of this exclusive original junsdiction, the Commission has the authonty to
determ‘ljne all questions relating to workers’ compensation claims, including the disbursement of
costs. 5.C Code § 42-3-180 (“All questions arising under this title, if not settled by agreement of the
parties: interested therein with the approval of the co@ﬁssion, shall be determimed by the
commission, except as otherwise provided in this title.””); S.C. Code Regs. § 67-1206 (“[A]n attorney
tay tequest approval of the actual costs incurred in the prosecution of a claim [including] expenses
associated with the evaluation or treatment of the client”). A party’s failure to raise to the
Commission the factual issue of jurisdiction constitutes waiver. McGreery, 303 S.C. at 274, 400

S.E.2d at 131 (“Where subject matter jurisdiction depends upon a factual finding, a judicial decree

determining such a fact does or does not exist cannot be challenged on collateral attack.”).

{00762838.D0C.1 }
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As the Commission propetly exercised exclusive original jurisdiction over the subject matter

]
of the causes of action asserted in the Complaint and Plainuff faied to raise the factual issue of
jurisdiction, the Circuit Court has been divested of jurisdiction to hear and determine the claims

asserted in the Complamt. As a result, this Court should dismiss the Complaint pursuant to Rule

12(b)(1), SCRCP. (See Edens v. Bellini, 359 S.C. 433,597 S.E.2d 863 (Ct. App. 2004) (affirming the

grant jof a motion to dismiss for lack of subject matter jurisdiction pursuant to exclusivity provision

of thé South Carolina Workers’ Compensation Law).

I1. Plaintiff Failed to Exhaust All Available Administrative Remedies by Failing
to Appeal the Order Granting Motion to Release Funds

The Ortner Defendants also move to dismiss Plaintiff’s Complaint on the grounds that
Plaintiff’s failure to appeal the Order Granting Motion to Release Funds precludés the instant action
because Plaintiff failed to exhaust the administrative remedies provided for in the South Carolina
- Workers’ Compensation Law. S.C. Code § 42-17-50 (providing a mandatory process for review of a
single commissioner’s ruling); S.C. Code § 42-17-60 (providing a mandatory process for review of
the Commission’s ruling); see also Unisys Corp. v. S.C. Budget & Control Bd., 346 S.C. 158, 176,‘

551 S:E.2d 263, 273 (2001) (affirming that failure to exhaust administrative remedies precludes

original resort to courts where an administrative agency is granted exclustve jurisdiction by the

express terms of a statute); Allison, 394 S.C. 185, 187-89, 714 S.E.2d 547, 548-50 (holding that the

Commission lacked jurisdiction to hear an untimely appeal of a single commissioner’s ruling). As a
result, this Court should dismiss the instant action pursuant to Rules 12(b)(3) and (6), SCRCP.

: The doctrine of exhaustion of administrative remedies comes into play “when a litigant
attempts to invoke the omiginal jurisdiction of a circuit court to adjudicate a claim based on a

statutoty violation for which the legislature has provided an administrative remedy.” Cvapital City Ins.

100762838.00C.1 }
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Co. v. BP Staff, Inc., 382 S.C. 92, 102, 674 S.E.2d 524, 530 (2009) (quoting Thomas Sand Co. v.
|

Colonial Pipeline Co., 349 S.C. 402, 413, 563 S.E.2d 109, 115 (Ct. App. 2002)). “[D]ismissal may be

proper under Rule 12(b)(6), SCRCP, for failure to state a claim where the opposing party 1s required
to exhaust its administrative remedies as a matter of law, but failed to do so.” Id. at 101, 674 S.E.2d
at 529 (citing Unisys Corp., 346 S.C. at 176, 551 S.E.2d at 273).

. “The General Assembly has vested the South Carolina Workers’ Compensation Commission
with éxclusive original jurisdiction over employees work-related injuries.” Posey, 378 S.C. at 223, 661
S.E.2d at 402 (citing Sabb, 350 S.C. at 423, 567 S.E.2d at 234). As a part of this exclusive original
jurisdiction, the Commission has the authority to determine all questions relating to workers’
compiensation claims, including the disbursement of costs. S.C Code § 42-3-180; S.C. Code Regs. §
67-1266.

The General Assembly prescribed mandatory rules for the administrative review of
Commuission determinations. See S.C. Code § 42-17-50; S.C. Code § 42-17-60; Allison, 394 S.C. 185,
187-89, 714 S.E.2d 547, 548-50. The South Caroiina Workers” Compensation Law (“SCWCL”)
expressly provides that a party seeking review of a single commissioner’s ruling must seek review
from the Commission within fourteen days of notice of the determination. S.C. Code § 42-17-50.
The SCWCL also provides that a parﬁ must appeal a determination of the Commission by serving
and filing a notice of appeal with the South Carolina Court of Appeals within thirty days of the
de‘terminadon. S.C. Code § 42-17-60. If not reviewed in due time, a determination “is conclusive and
binding as to all questions of fact” Id. The South Carolina Supreme Court has held that the
Commission lacks jurisdiction over a single commissioner’s determination where not timely

appealed. Allison, 394 S.C. at 188-89, 714 S.E.2d at 549-50.

{00762838.00C. 1 |
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In this matter, the Commission propetly exercised exclusive orginal jurisdiction over the
apprc!)val and disbursement of attorney’s fees and costs, which required an adjudication of the claims
asserted in the Complaint. Although properly served with the Motion to Release Funds, Reply of
Leon Martin Ortner to Motion to Release Funds, and Order Granting Motion to Release Funds,
Plaintiff failed to putsue his claims before the Commission prior to the disbursal of the funds held
in trust. Plaintiff also fatled to pursue the statutorily prescribed remedies to review Commissioner
Taylor’s determination that neither the Ortner Defendants nor the Rosenthal Defendants have failed
to pay Plamaff any sums owed to him. Plaintiff did not seek review by the Commission within
fourtéen days of setvice of the order. Plamtiff did not serve and file notice of appeal with the Court
of Appeals within thirty days of service of the order. As a result, Plaintiff is precluded from now
invoking the original jurisdiction of the circuit court to adjudicate theée\claims and this Court should
dismiss the instant action pursuant to Rules 12(b)(3) and (6), SCRCP.

" III.  The South Carolina Workers’ Compensation Commission Actually and
‘ Necessarily Directly Determined Plaintiff’s Claims ‘

"The Ottner Detendants also move to dismiss Plamntuff’'s Complaint on the grounds that
Plaintiff’s claims are barred by the doctrines of collateral estoppel, estoppel by record, laches, waiver,
equitable estoppel, and res judicata because Plaintiff’s claims have been actually and necessarily
litigated and directly determined in an action in which Plaintiff had a full and fair opportunity to
litigate; the claims. (See Or. Granting Mot. to Release Funds, Jan. 26, 2016, attached as Exhibit A.)
As a result, Plaintiff is precluded from re-litigating these claims in the instant action.

“Collateral estoppel prevents a party from re-litigating an issue in a subsequent suit which

333

Crosby v. Prysmian

was actually and necessarily litigated and determined in a prior action.

Communications Cables and Systems USA, LI.C, 397 S.C. 101, 108, 723 S.E.2d 813, 816-17 (Ct.

{00762838.00C.1 |
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App. 2012) (affirming that a trial court properly gave preclusive effect to a factual finding of the
Wotkers” Compensation Commission (quoting Aaron v. Mahl, 381 S.C. 585, 592, 674 S.E.2d 482,
486 (2009))). Accordingly, “under the doctrines of res judicata and collateral estoppel, the decision
of an administrative tribunal precludes the relitigation of the issues addressed by that tribunal in a

collateral action.” Bennettv. S.C. Dep’t of Corr., 305 5.C. 310, 312, 408 S.E.2d 230, 231 (1991); see

also Grausz v. Bnglander, 321 F.3d 467 (4th Cir. 2003) (precluding a non-party with a pecuniary
interest in the outcome of a fee application proceeding from asserting a later claim).

“A party precluded from relitugating an issue with an opposing party . . . is also precluded
from doing so with another person unless the fact that he lacked full and fair opportunity to ligate
the issue in the first action or other citcumstances justify affording him an opportunity to relitigate
the issue.” Beall v. Doe, 281 S.C. 363, 315 S.E.2d 186 (1984) (quoting Restatement (Second) of
Judgments § 29 at 291-92 (1982)). “|Tlhe primary concern of our courts in applying collateral
estoppel is not whether the parties satisfy the mutuality requirement, but whether a2 potentially

precluded party had a full and fair opportunity to litigate the issues in a prior action.” Spavely v.

AMISUB of South Carolina, 379 8.C. 386, 398, 665 S.E.2d 222, 227 (Ct. App. 2008); see also Patel v.

Gatrett Law Firm, PC, No. 2011-186586, 2013 WL 8538731, at *1 (S.C. Ct. App. June 26, 2013)

(affirming the preclusion of a non-party from relitigating proximate cause). A party is also precluded
pursudnt to the doctrine of estoppel by record “to deny the truth of matters set forth in a tecord,

whether judicial or legislative, and also to deny the facts adjudicated by a court of competent

jutisdiction.” Watson v. Goldsmith, 205 S. C. 215, 215, 31 S. E. 2d 317, 320 (1944).
In addition, “[e]quitable estoppel precludes a party from asserting rights ‘he otherwise would
have had against another’ when his own conduct renders assertion of those rights contrary to

equity.” Pearson v. Hilton Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 2012)

{00762838.00C.1 }
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(quoting Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001)). “[E]quitable estoppel focuses on a
party’s detrimental reliance on another party’s conduct[.]” Strickland v. Strickland, 375 S.C. 76, 85,
650 S.E.2d 465, 471 (2007). “For example, one who delays unreasonably could be said to be
estopped from asserting a claim if another has relied on that delay to his detriment.” Id.

A party may also voluntarly and intentionally relinquish or abandon a known right.
Strickland, 375 S.C. at 83-86, 650 S.E.2d at 469-71 (discussing the doctrines of waiver and laches).
“Laches is an equitable doctrine defined as ‘neglect for an unreasonable and unexplained length of
time, under circumstances affording opportumty for diligence, to do what in law should have been

done.” Id. at 83, 650 S.E.2d at 469 (quoting Hallums v. Hallums, 296 S.C. 195, 198, 371 S.E.2d 525,

527 (1988)). “In order to establish laches as a defensé, a defendant must show that the complaining
party unreasonably delayed its assertion of a right, resulting in prejudice to.the defendant.”” Id. (citing
@g_&y&l@y, 368 S.C. 602, 606, 629 S.E.2d 388, 391 (Ct. App. 2006)).

“The equitable doctrine of laches 1s equivalent to the legal doctrine of watver, which is the
‘voluntary and intentional relinquishment or abandonment of a known right[.]” Id. at 85, 650 S.E.2d

at 470 (quoting Parker v. Parker, 313 S5.C. 482, 487, 443 S.E.2d 388, 391 (1994)). Waiver “may be

implied from circumstances indicating an intent to waive.” Provident Life & Accident Ins. Co. v.

Driver,‘ 317 S.C. 471, 478-79, 451 S.E.2d 924, 929 (Ct. App. 1994). “Acts. that are inconsistent with
the continued assertion of a right may also give rise to a watver.” Id.
In the Complaint, Plaintiff asserts claims for further compensation for the performance of

medical examinations, the issuance of medical reports, and continumng treatment rendered for

claimanlts involved in Sadie Adams, et al.. v. International Paper Company and Nevamar Company,

{00762838.100C.1 ¢
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LLC." (See Compl.) In that action, the Commission propetly exercised exclusive original jurisdiction
over the approval and disbursement of attorney’s fees and costs. (Or. Granting Mot. to Release
Funds 2, Jan. 26, 2016, attached as Exhibit A.) In the adjudication of those matters, Commissioner
Taylor actually and necessarily directly determined the material facts and issues of law underlying
Plaintiff’s claims, including any rights to payment of fees and the rights of all concerned parties to
the funds being held in trust from which all attorney’s fees and costs wete to be distributed. (Id. at 1-
7.) Commissioner Taylor also properly considered and adjudicated the claims of all parties havirig
any pecuniary interest in the funds. (Id) As a result of that litigation, Commissioner Taylox
specifically determined that Plaintiff cannot establish contractual entitlement to any of the funds
held in trust and that neither the Ortner Defendants nor the Rosenthal Defendants have any
obligation to pay Plaintiff any additional sums. (Id, at 4-7.)

| Plantiff had the full and fair opportunity to litigate his claims for further payment in

mvolved 1 Sadie Adams, et al., v. International Paper Company and Nevamar Company, LIC. In

fact, Rlaintff responded to a subpoené for any documents supporting his claims and provided
deposition testimony regarding any right to additional compensation.® (Id. at 6-7.) After Plaintiff
failed to respond to the motion and reply, Commissioner Taylot issued a detailed order specifically
addressing the claims now asserted in the instant action. (Id. at 1-7.) Plaintiff similarly failed to
contest the order.

 Instead, Plaintiff filed a complaint with the Supreme Court of South Carolina’s Office of

Disciplinary Counsel (“ODC”) alleging that the Ortner Defendants -failed to-prdvide payment for

7 Plaintiff has previously been paid $25,000 for the evaluations and reports. (Or. Granting Mot. to Release Funds 7, Jan.
26, 2016, attached Exhibit A.) In addition, Plaintiff has “received payments well in addition to $25,000 from his patients,
insurance companies, Medicare, and other third party sources.” (Id.) ‘

8 Plaintiff failed to produce a single document that established a contractual relationship or entitling him to further
compensation and testified that he never signed a contract entiling him to payment for any additional services. (Or.

Granting Mot. to Release Funds 6-7, Jan. 26, 2016, attached as Exhibit A)
{00762836.00C. 1 |
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services rendered in Sadie Adams, et al., v. International Paper Company and Nevamar Company,

LLC. (Letter from ODC to Dr. Cary E. Fechter (Mar. 2, 2016), attached as Exhibit G.) After
conducting an investigation, the ODC determined that there was no evidence of lawyer misconduct
on tl.;le part of the Ortner Defendants. (Id.) Plamntff simiarly failed to seek teview of the ODC’s
deteriminarion. As the South Carolina Ruies of Professional Conduct specifically address an
attorney’s duties where a third party asserts claims to disputed funds in the attorney’s possession, see

Moote v. Weinberg, 373 S.C. 209, 223-26, 644 S.E.2d 740, 747-48 (Ct. App. 2007), the ODC

actually and necessarily directly determined that the Ortner Defendants did not violate a duty to
disburse any funds to Plamtiff. (See Letter from ODC to Dr. Cary E. Fechter (Mar. 2, 2010),
attached as Exhibit G)) As a result, Plantiff is précludcd from now alleging that the Ortner
Defendants violated any duty owed to Plaintiff by failing to disburse to Plantiff any of the funds
held 11:1 trust.

After failing to exercise diligence by taking the full and fair opportunities provided to litigate
his rights to' further payment prior to the disbursal of the funds held in trust, Plaintiff cannot now
re-litigate his claims to trust funds already disbursed or to additional payment from the defendants,
pz{rtic;ularly where the _N_@_zg_n_;a_i parties, attorneys, and éthers participating in the action relied upon
the finiality of the prior adjudication. By failing to pursue these claims before Commissioner Taylor,
the Commission, the Court of Appeals, and the ODC, Plaintiff voluntarily and intentionally
relinqx!:ished and abandoned his right to assert the claims. As a result, Plaintff is precluded from te-
hﬁgaﬁilg these claims in the instant action after unreasonable and unexplained delay in seeking to

protect his previously adjudicated rights and this Court should dismiss the instant action pursuant to

Rule 12(b)(6), SCRCP.

{00762838.D0C.1 |
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Iv. The Service of Process is Insufficient Because Plaintiff Failed to Serve the
Summons and Complaint Within the Statute of Limitations

An action upon a contract, obligation, or lability, express or implied, must be commenced
within three years. S.C. Code § 15-3-530. “Pursuant to the discovery rule, a breach of contract action
accrues not on the date of the breach, but rather on the date the aggrieved party either discovered
the b?reach, ot could or should have discovered the breach through the exercise of reasonable

diligence.” Maher v. Tietex Corp., 331 S.C. 371, 376-77, 500 S.E.2d 204, 207 (Ct. App. 1998). “A

|
cause of action should have been discovered through exercise of reasonable diligence when the facts

and c;ircumstances would have put a person of common knowledge and expetience on notice that

Some! right had been invaded or a claim against another party might exist.” Id. at 377, 500 S.E.2d at

207. |
|

In the Complaint, Plamntiff alleges that the Ortner Defendants retained Plaintiff to perform

medic:al examinations and make reports in a workers’ compensation case in 2002. (Compl. 4 5.) The

Complaint further alleges that the defendants promised to pay and protect Plaintff’s fees with
payment due in full upon settlement or verdict. (Compl 9 16.) Plaintiff alleges making inutial

examinations and initial reports for approximately four hundred fifty-eight claimants. (Compl. § 13.)
i
| o

The Complaint also alleges that the Ortner Defendants and the Rosenthal Defendants agreed to pay

for al} medical treatment charges not covered by insurance. (Compl. § 15-16.) The Complaint does
|

not allege the existence of any written agreement. (See Compl.)

. The Nevamar clazmants collectively settled their workers’ compensation claims at mediation
i

on Aixﬂ 1, 2014.° (Consent Otrder §| 5, July 22, 2014, attached as Exhibit B.) The exercise of

reasorl:mble diligence by a sophusticated party claiming a pecuniary interest in fees owed for the

? The c‘lo]_lective mediation and settlement occurred after trals and verdicts in thirteen cases, which commenced on
March 12, 2012.

{00762838.00C.1 }
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examination and continued treatment of four hundred fifty-eight claimants would have put Plaintiff
on notice of the settlement and atising right to payment on or around the settlement of those claims
at medtation. As a result, the applicable statute of limitations required Plaintiff to commence any

i

action to recover any amounts owed on or about July 22, 2017. Nevertheless, Plaintiff delayed filing
the Summons and Complaint until August 25, 2017—after the disbgrsal of the funds held 1n trust
for the express purpose of satisfying legitimate claims for such costs—and did not provide the
Ortner Defendants with a copy until on ot about December 7, 2017. As a result, this Court should
dismiss the instant action pursuant to Rule 12(b)(5), SCRCP, because sefvice of process is

msuffictent and the statute of limitations precludes Plainaff from asserting these claims.

V.. The Complaint Fails to State Facts Sufficient to Constitute a Cause of Action
for Violations of the South Carolina Unfair Trade Practices Act

The South Carolina Unfair Trade Practices Act (“SCUTPA”) declares unlawful “fu]nfair
methods of competition and unfair or deceptive acts ot practices in the conduct of any trade ot

commerce.” S.C. Code § 39-5-10(a). “An unfair trade practice has been defined as a practice which is

N

offensive to public policy or which is immoral, unethical, or oppressive.” deBondt v. Cartlton

Motorcars, Inc., 342 S.C. 254, 269, 536 S.E.Zd 399, 407 (Ct. App. 2000) (citing Young v. Century

Lincoln-Mercury, Inc., 302 S.C. 320, 396 S.E.2d 105 (Ct. App. 1989)). “A deceptive practice is one

which has a tendency to deceive.” Id.

. “To be'actonable under the [SCJUTPA, the unfair or deceptive act or practice must have an

impact upon the public interest.” Id. at 270, 536 S.E.2d at 407 (citing Haley Nursery Co. v. Forrest,
298 S.C. 520, 381 S.F:2d 906 (1989)). “An unfair ot deceptive act or practice has an impact upon the
public interest if the act or practice has the potential for repetiion.” Id. “There are two general ways

to demonstrate the potential for repetition: (1) by showing the same kind of actions occurred in the

{00762838.DOC.1 |
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past, thus making it likely the actions will continue absent some deterrence, or (2) by showing the

company’s procedures cteate a potential for repetton of the unfair and deceptive acts. Id. (citing

Crary v. Diebelli, 329 S.C. 385, 496 S.E.2d 21 (1998)).

The SCUTPA dedéres various specific acts to be unfair trade practices, including pyramid
clubs!., requiring certain insurance coverage, misrepresenting geographic origin, deceptive or
misleading advertisements of live musical performances, false, deceptive, or misleading attorney
adveftising, price gouging during an emergency, charitable solicitation during emergencies, and
certain practices by vehicle glass repair businesses. S.C. Code §§ 39-5-30;, 35, 37, 38(B), 39, 145, 147,
170. In determining whether an act or practice violates SCUTPA, South Carolina courts also “will be
guided by the interpretations given by the Federal Trade Commission and the. Federal Coutts to §

| , .

5(a) (1) of the Federal Trade Commission Act (15 U.S.C.45(a)(1)), as from time to time amended.”

S.C. Code § 39-5-10(b).

“The SCUTPA is unavailable to redress private wrongs if the public mterest is unaffected.”

Ardis v Cos, 314 S.C. 512, 518, 431 S.E.2d 267, 271 (Ct. App. 1993) (citing LaMotte v. The Punch

Line of Columbia, Inc., 296; S.C. 66, 370 S.E.2d 711 (1988); Noack Enterprses, Inc. v. Country

Corner Interiors, 290 S.C. 475, 351 S.E.2d 347 (Ct. App. 1986)). “A deliberate or intentonal breach

of a valid contract, without more, does not constitute a violation of the SCUTPA.” 1d. at 519, 431

S.E.2d at 271 (citing The Key Co., Inc. v. Fameco Distrbutors, Inc., 292 §.C. 524, 357 S.E.2d 476
(Ct. App. 1987)). | . |

In the Complaint, Plantiff fails to allege anything more than a de;hberéte btéach of a
contract. (See Compl.) The Comialaint does not allege that any action by the Ortner Deféndants had
an impact upon the pubﬁc interest. (See 1d.) In fact, the Corﬁplm’nt merely alleges that “|t]he actions

and inactions of the Defendants are capable of being performed on other parties.” (Compl. 9 37.)

100762838.00C.1 ¢
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Accdrdingly, the allegations contained in the Complaint fail to allege facts sufficient to constitute a
causé of action for violation of the South Carolina Unfair Trade Practices Act. As a result, this Court
should dismiss the Unfair Trade Practices cause of action pursuant to Rule 12(b)(6), SCRCP.

CONCLUSION

For the foregoing reasons, this Court should dismiss with prejudice the Summons and
Comélaint pursuant to Rules 12(b)(1), (3), (5) & (6), SCRCP. This motion is further based upon the
plead‘jings,(the exhibits to this moton, applicable South Carolina jurisprudence, any affidavits and

memotanda as may be submitted, and any other such matter as may be acceptable to the Coutt.

BARNWELL WHALEY PATTERSON &
HELMS LLC

—
M. D e/sCooke) Jr., Esquire
Justin P. Novak, Esquire
P.O. Drawer H
Charleston, South Carolina 29402
Phone: (843) 577-7700
Fax: (843) 577-7708
mdc@barnwell-whaley.com:
jnovak@barnwell-whaley.com

! - : _— Attorneys for Defendants Leon Martin Ortizer
& The Ortner Law Firm, LLC .

Januaty 5, 2018
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STATE OF SOUTH CARCLINA IN THE COURT OF COMMON PLEAS
9318 JAH -8 PH 3: OO
COUNTY OF CHARLESTON ks __,QI_,VI.LZ ACTION NO.: 2017-CP-10-04371

Cary E. Fechter, MD,
Plaintiff,

v. ' : . CERTIFICATE OF SERVICE

Leomi Martin Ortner, The Ortner Law Firm,
LLC, Gerald Rosenthal, and Rosenthal, Levy,
, Snroh and Ryles,

Defendants.

I, the-undersigned employee-of Barnwell Whaley Patterson & Helms, LI.C, hereby certify

that I have served the foregoing Moetion to Dismiss on Behalf of Defendants Leon Martin Ortner
.and The Ortner Law Firm, LLC in the above-captioned case by elecironic mail and by causing a
copy of the same to be personaﬂyvdeposited. in a United States Postal Service mail box, postage
prepaid, with the return address clearly visible, addressed as indicared below:

\ :

' Melvin D. Banunister, Esquire

' 5115 Forest Dr., Suite G-1

Post Office Box 6833

Columbia, South Carolina 29260
sctriallawyer@bellsouth.net

—
P /
Justin W%k

Jaquary 5,2018

'
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BEFORE THE SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION

)
Sadie Adams, et af., ) WCC File No.: 0326995 et al,
)
Claimants, )
)
Ihternatipnql Paper Company and Nevamar g ORDER GRANTING MOTION T O
Company, LLC, ) RELEASE FUNDS
Employers, ; '
Iﬁternational Paper Company and Ace )
American Insurance Company, )
Carriers/Defendants. %

This matter came before the Commission by way of Motion to Release Funds filed by
Rosenthal, Levy, Simon & Ryles (“RLSR”), attorneyé for the Claimants, on November 18, 2015,
Attorney Leon Ortner submitted a Reply in support of the Motion, dated November 30, 2015,
No other persons made any submissions. For thé reasons set forth herein, the Motion is
GRANTED. As further detailed herein, RLSR shall Be remitted the full $500,000.00 balance of
set aside funds for reimbursement of approved costs incurred on behalf of its clients,

PROCEDURAL STATUS AND AUTHORITY

The captioned action was_settled pursuant to-agreements to settle the individual claims
for the Nevamar facility. Pursuant to the Tnitial Report of the Special Referee who was
appointed to manage the distribution of settlement proceeds, the Special Referee is currently
h})iding in trust Five Hundred Thousand Dollars ($500,000.00) in approved costs pending a
decision regarding final disbursement of those funds. The undersigned Comrﬁissioner entered a
Consent Order on July 22, 2014, to allow for the appointment of a special referee to assist with
final disbursements of funds. On May 27, 2015, the undersigned appointed H. Mills Gallivan as
Special Referee, providing him with authority to complete the proper distribution of the

séttlement funds. ~ With the approved costs remaining undistributed, the undersigned
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Commissioner has the authority to make a determination concerning final distribution of these
set aside funds.
The Commission has the statutory and regulatory authority and jurisdiction to dispense
Ewith all matters relating.to' workers’ compensation claims, including the disbursement of costs.
]See S.C. CODE ANN. §§ 42-3-140, 42-3-180 (“All questions arising under this title, if not settled
by agreement of the parties interested therein with the approval of the commission, Shal be
~determined by the commission...”); S.C. CODE ANN. REGS. §§ 67-215 (authority to hear
~motions), 67-1206 (Commission’s authority to approve cpsys); Wi//igzm.s v.*S_:‘C:‘: Dep't of Juvenile
~ Justice, 2011 WL 8005008, at *4, WCC Nos: 0808819 and 9404048 (WCC June 7, 2011)
(Commission asserting jurisdiction over attorneys’ fees and costs pursvant to S.C. CODE ANN.
REGs. § 67-215). |

FINDINGS OF FACT

e The following facts are established by the documents submitted in support of the Motion,
the Reply to said Motion, including affidavits, documents, and the deposition testimony of Dr.

Cary E. Fechter.

A Background of Claim
In October of 2005, Gerald Rosenthal, a partner in RLSR, was engaged to assist with the
workers’ compensation claims in the captioned matter. Each potential claimant may have been
exposed to toxic chemicals while working at the Nevamar plant m Harﬁr}pran‘County, South
: Lf’larolmd Mr. Rosenthal travelled to South Carolina to meet with mére than 600 current and
former Nevamar employees. After these initial meetings, RLSR proceeded with r‘epresenting
many of these employees in the captioned matter.
Retaining experts was one part of presenting the claimants’ claims fo the Commission.

Prior to Gerald Rosenthal’s involvement in this action, claimants’ counsel Leon Ortner sent a

letter of protection for each claimant to Dr. Fechter stating, among other things, that Dr.
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Fechter’s fee will be protected in this matter and he will be paid in full upon settlernent or
verdict. When Gerald Rosenthal entered this action on or about 2005, all financial arrangements
relative to Dr. Fechter from that time forward were made between Dr. Fechter and RLSR.

RLSR retained Dr. Fechter to perform patient evaluations and submit a final pulmonary
report and impairment evaluation. RLSR agreed to pay Dr. Fechter $500 per evaluation for fifty
clients that Mr. Rosenthal selected from hundreds of potential claimants, - In January of 2006,
Mr. Rosenthal provided Dr. Fechter with a $25,000: retainer. ‘The record establishes that this
payment was sﬁfﬁcient to cover the fees associated with the requested patient evaluations and
reports. - Ultimately, prior to Dr. Fechter’s completion of the fifty reports, Mr. Rosenthal
informed Dr. Fechter that RLSR needed only 39 evaluations.

In 2010, well aster the completion of any work performed pursuant to the referenced
agreement between Dr. Fechter and RLSR, Dr. Fechter invoiced RLSR for patient evaluations
and reports seeking the payment of funds in addition to the retainer amount. .Dr. Fechter also -
sent various statements requesting payment for copayments and deductibles for unrequested
medical treatment performed for individual patients. In response, RLSR sent a letter to Dr.
Fechter denying any agreement for payment in excess of $25,000. There is no record of Dr.
Fechter ever responding to this letter. |

Dr Fechter was properly served with the Motion and Reply to the Motion. He has failed
to file any response to the Motion or Reply, and also failed to produce any written agreement, or
- any otﬁer verifiable evidence, to establish that he is entitled to any funds in addition to the
plreviously paid retainer.

B. Costs Incurred by Rosenthal, Levy, Simon & Ryles

RLSR incurred several categories of costs on behalf of its clients in-the captioned matter

pursuant to its Co-Counsel Agreement, along with the Leopold-Kuvin firm, to pay the expenses
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necessary to litigate this action. As set forth in the affidavit of Gerald Rosenthal, these costs
exceeded $1.2 million, yet reimbursement for these costs totals only $250,000.

No other attorneys involved in this matter have asserted any claim to these funds. Mr.
Bosenthal’s co-counsel, Leon Ortner, responded to the Motion by stating, “Ortner is seeking a
complete adjudication as to vtﬁe rights and responsibilities of all parties as:to any monies which
;riay be owed to Fechter; stated differently, if the Commission determines that Fechter is not
- owed any monies for costs, then said decision should be binding as to Ortner. On the other hand,
if the Commission determines that Fechter is owed monies for costs, then said decision should be
binding as to Ortner and said monies should come from thése funds held in escrow.”

- With proof ‘of these expenses established, in excess of the amount held' on behalf of the

Commission, the full amount of funds shall be released to RLSR.

C, Dr_Fechter is Not Entitled to Any Funds

-+ While no claim by Dr. Fechter exists of record with the Commission, RLSR’s Motion

indicates that Dr. Fechter, a physician hired by RLSR, has made clairs to the firm that he is due’
fa;dditional payment for services performed in the captioned matter.: A deposition of Dr. Fechter
,t<I>ok place on November 2, 2015, and portions of that deposition have been made a part of the
récord. Despite being served with the Motion and Reply to said Motion, he has filed no response
or otherwise made any submission to the C‘ommissién in opposition to the Motion and/or said
Reply.

1, Applicable Law
In order to prove his claim for an interest in the set-aside-funds, Dr. Fechter is required to
establish that he has a contractual right to such funds, asrwell as a calculable claim amount. He
has failed to meet his legal burden.

The elements required for formation of a contract are an offer, acceptance, and valuable

consideration. Sawner v. Pub. Serv. Auth. of S.C,, 354 S.C. 397, 406, 581 S.E.2d 161, 166
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RLSR can only be responsible for payment based on an agreement between Dr. Fechter and
claimants’ counsel.

The testimony of Dr. Fechter establishes that claimants’ counsel did not contract for Dr.
Fechter to provide continued treatment across multiple . visits for the hundreds., of patients
involved in this matter. The letters of protection provided to Dr..Fechter prior to RSLR’s
involvement did net warrant payment to Dr. Fechter for the continued treatment of claimants or
for any ﬁrther services that were not authorized. Claimants’ counsel. neither contracted. for nor
authorized Dr. Fechter to perform any services after the initial evaluation and reports. Dr.
Fechter’s “testimony further. establishes that he made the decision to créeite and maintain
continued doctor-patient relationships with the claimants. -

There is 5o record or evidence to support that claimants™ counsel asked for Dr. Fechter to.
perform additional services for these patients.

Dr. Fechter readily admits that he never signed a contract for the:services:he was o
perform. The Commission finds that there is no agreement for claimants’ counsel tc pay for
those additional services Dr Fechter performed; therefore, there can bé no liability for such

payment.
|
The only document between Dr. Fechter and RLSR that teflects the-existence’ of an

agreement between Dr. Fechter and RLSR is a letter from 2010 from RLSR to Dr. Fechter that -
confirms that a $25,000 retainer was paid for up to fifty evaluations. Notably, the record
e$tablishes that Dr. Fechter never responded to this letter,
In order to provide Dr. Fechter with more than a fair opportunity.to make awvailable
svidence and testimony on his behalf in support of his claim, RLSR served hiim with a subpoena
- for the production of'documents and for his deposition. In response, the record shows that he did

not produce a single document that established a contractual relationship. He also failed to
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produce a single document that indicated any terms of the alleged agreement to pay for
continued treatment of these patients.

The record also clearly establishes that Dr. Fechter is not being deprived of any payment

@ue him. The record establishes that Dr. Fechter received payments well in addition to $25,000

from his patients, insurance companies, Medicare, and other third party sources Because Dr.

I|?echter set up arrangements to be paid by insurers, to seek recovery from claimants’ counsel

~ would allow Dr. Fechter to either obtain a double recovery or to make up for shortfalls due to the

?iscountedrates negotiated with the insurers. The remaining payment responsibility, if any, is

not with claimants’counsel.
|

' Dr. Fechter has already been paid a $25,000 retainer for these evaluations. He admits
receiving these funds.

. D. A Balancing of the Equities Weighs in Favor of RLSR

Forfeitures or penalties are not favored in the law or.equity. Regions Bank v. Wingard

}%roperties, Ine., 394 S.C. 241, 256, 715 S.E.2d 348, 356 (Ct. App. 2011). Equity aids the

V'igi‘lant and diligent. Collins v. Sigmon, 299 §.C. 464, 468, 385 S.E.2d 835, 837 (1989).

release of the funds to RLSR. As provided in Dr. Fechter’s testimohy, in -most of his cases he

In addition to the reasons set forth above, a balancing of the equities weighs in favor of a

r%zceived &0% of the fees associated with his testing from payments through insurers. RI.SR, on
the other hand, has already greatly reduced the amount of reimbursement for costs it will recover
from the captioned matter. At present, the recovery of costs has been limited to 21% of the total
‘ c?osts it incurred on behalf of its clients Even with the awarding of the full $500,000 to RLSR,
tk}lis percentage will only increase to 62%. RLSR has already endured a greater decrease in the
recovery of its expenses than Dr, Fechter. This Commission finds that a balancing of these
percentages establishes that greater reimbursement should be provided to the party that has been
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more greatly injured. In addition, RLSR should not be required to any forfeiture of
reimbursement of costs that rightfully belongs to it,
| Furthermore, RLSR has expended additional efforts to bring this matter in front of the
Commission\A Dr. Fechter has made no claim to the Commission, but RLSR has made the
Commission aware of the alleged claim, and has given Dr. Fechter the ability to testifyy on his
own behalf. Yet Dr. Fechter-has never filed a claim with the Commission, any response to the
instant Motion, or any lawsuit for breach of contract. As the vigilant and diligent party, from an
equitable perspective, the Commission holds that RUSR is entitled to-an award of the full sum of
funds set aside and that Dr. Fechter is entitled to no compensation from claimants’ counsel
beyond what he has already been paid. |
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:
(1) The Motion to Release Funds is 'GRANT ED;
(2) © 1he law firm of Rosenthal, Levy, .Simon & Ryles is entitled to payment of
the previously set aside funds of 3500,600.00, in full; as approved costs;
(3)  Dr. Cary E. Fechter has failed to establish any entitlement to recovery of
any of the set aside funds;
4) Dr. Cary E. Fechter shall not tgke any portion of the set aside funds or be
‘entitled to recovery of any other funds from claimants” counsel or from claimants; and
(5)  H. Mills Gallivan, as Special Referee, is directed to make the payment of
the set aside funds, in the amount of $500,000, to Rosenthal, Levy, Simon & Ryles as .
soon as practicable following his receipt of a cvopy of this Order, but in no eveﬁt later than
ten (10) days following receipt thereof.

AND IT IS SO ORDERED!

(DOSS‘ZSOQ,DOCX. 1}




S.C. WORKERS’ COMPENSATION COMMISSION
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Commissioner Aisha Ta or

CERTIFICATE OF SERVICE
This is to-certify that the undersigned has on this date served a copy of this order in the above
entitied action upon all parties to this case by sending an electronic copy. hereof by electronic
mail addressed to the attorneys for said parties; or if there is an unrepresented party(ies), by
depositing a copy hereof, postage paid, in the United States mail, first class, addressed to the
unrepresented party(ies) and to the attorney(s) for the represented party(ies): .

January 26, 2016

By: Renee Smith, Administrative Assistant to Commissioner Taylor
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BEFORE THE SOUTH CAROLINA WORKERS’

COMPENSATION COMMISSION
. )
Sadlie Adams, et al., ) WCC File No.: 0326995
Claimants, ;
Vs, )
)
. . )
Intn?matlonal Paper Company and Nevamar ) CERTIFICATE OF SERVICE
Company, LLC, )
Employers, ;
International Paper Company and Ace )
An}‘lerman Insurance Company )
)
Carriers/Defendants 5
" CERTIFICATE OF SERVICE

I hereby certify that 2 copy of the Order Granting Motion to Release Funds was served
upon the below on this - g%'day of January, 2014 by mailing a copy of the same in U.S. Mail
cmd' Ceitified Mail-ReturnReceipt Requested, postage prepaid, addressed as follows:

Dr. Cary E. Fechter
7786 Discovery Road

North Charleston, SC 29420 "
P .
k/j@ ‘?/\_ e
Randi M Bedfin "~ >
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BEFORE THE SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NUMBER 0326995 el al

Sadie Adams, er af,
Claimants,
v,

)

)

)

}

g
International Paper Company and )
Nevamar Company, LLC, )
}

}

)

)

)

)

)

)

Employers, CONSENT O‘RDER

Interational Paper Company and Ace
i American Insurance Company,
Carriers
Defendants.

These matters come before the Commission pursuant to an agreement between -
counzel for the parties involved, The parties, Iniemational Paper Company and Nevamar
Cormpany, LLC (Defendanis) snd Claimants, through their couﬁsg! {Roseathal, Levy, Simoen &
"Ryles; The Steinberg Law Firm, LLP; Spencer T, Kuvin, Esqujre; and Leon Murtin Ortner,
| Esquire), have entered inio 2 cansent agreernent to resolve al] pending claims aguinst Defendants
'arjsing from the Hampton, South Carolina, facility and have agreed as fo!]éwsz |

1. The resolution of these claims and this specific agreement covers ali
matters in which Intemationa) Pager and/or chamu; have been named, aod all such matters will
‘be dismissed in their entirety. This agreement specifically does not apply to those matters where
Westinghouse is the sole pameqd defendant/employer.

2 Claimanis’ counse| égrcc to withdraw from representation of any
L‘rcmaining claims wherein the Claimants have refused to execgte (he Agreement to Submit
!
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Wordkers' Compensation Claim Lo Binding Review Process. 1 is the understanding among the

parties that those claims invalve Latresa Doctor, Charles Hill, Tommy Jarrel], Stacy Orr, and

- Elliott E. Smith. Claimants’ counsel will immediately filc orders of withdrawal on these five

matiers,

3. Claimants’ counsel further agree that this consent agreement applies to

their entire inventory cf claims against Defendanis Intemational Paper/Nevamar only, that they

do ot intend to seek additional claims against Defendants, that they will not assist any other
counsel In pursuing claims from this facility against Defendants, and that they do net inlend to

| file any further cloims against Defendants arising from tiie Hampton, South Carolina, facility.

4, Any and 2l remaining claims currently pending on appeal to the Full
Commission of the South Carolina Werkers' Compensation Commission, which are currently
steyed, will be dismissed with prejudice in their entirety as fo all Defendants, including
Westinghouse, as they will te included in fhe claims fo be reviewed and decided by the Special
Master referenced below, |

5. The Defendants will deposit the sum specified in the Aprl 1, 2014,

- Mediation Agreement into a quelified settfement fund o be admiristered by a Special Masler

- (Judge Thomas Cooper or another attomey by mutual agreement of the parties). These claims

will be presented to the Special Master for a detsrmination of whether any benefits are due to
each Individual Claimant and, if 50, in what amounts. When attorneys’. fees and costs are
approved by the South Carolina Workers' Compensation Commission from the total gross settled

umount, such-amounts will be paid to Claimants’ counsel. from the qualified seitlement fund

from the total gross settled amouat,

Page Z of 5
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6. All inlerest accrued from the qualified sestlement fund wiil be used to
cover the costs, fees, and expenses incurred by the Special Master. The Defendants shall cover
the costs, fees, and expenses of the Special Master that are in excess of the interest generated
from the principal of the qualified settiement fund. The partics agree that lhe Defendants may

negotiate the fee with the Special Master,

7. Counsel will contact Judge Thomas Cooper to secure his involvement in -

this process and to schedule a meeting a5 soon as feasibly possible with altorneys for both

Defendants and Claiments.

8. Affer the meeting with the Special Master is concloded, the parties, based

upon the recominendsztions and requests of the Special Master, will compile all relevant-

 information for subniission lo the Special Master to assist him with making decisions zs Lo

settlement amounts, if any, appropriate for Individual Claimants,
~ 9.~ The determinations of the Special Master regarding the benefits due, if
anty, to an Individual Clairiant will be final and unappeatable.

10.  Once the Special Mastec has made his decision regarding individual

- claims, individual clinchers to include ellocation language if necessary shall be executed on &

doubtful and disputed basis on hehalf of cach Claimant and then filed with the Workers'

Compensation Commigsion, thereby closing each individual claim. By signing the Agrecment to

*-Submit Werkers’ Compensation Clainy to Binding Review Process, the Individua! Claimants

have expressly authorized their counsel to execule these clinchers on their behall without the |

need for further action by any Individun| Claimant.

11, Defendants shall cover the costs of determining and establishing any

necessary Medicare Sei-Asides and satisfy all Medicare or other governmental and conditiona)
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liens, as well as the costs of nogotiating the amounts of Medicare Set-Asides and liess with the
Center of Medicare Services,

12 The Defendants will perform dependency investigations on any death
-claims where benefits are desmed to be duc in accordznce with the det{ermination of the Special
Master. The parties consent as well that the Special Master shall have the authority to ‘approve
any such dependents that are determined through the dependency investigstions and that the
South Carolina Workers' Compensation Commission will approve the same.

13.- - The total amournt of the settlemerit, as well ‘as the amount of any pé)ment
to an Individeal Claimani, shall be confidential, with lhe‘ exception of convessations of counsel
between Claimants, -their families, and/or financial advisors. All partieg to this ‘s‘ememen;

agroemient are hereby specifically bound by the confidentialily agreement.

The undersiged has reviewed this Consent Order, which has been agreed to by

the pariies, and finds this process & be fair and equitable to all parties inveived. The South

Carclina Workers” Compensation Commission will thereby approve any end alf decisions made

by the Special Master with regard to the proceeds of the seitlement, if any, that are to be due to

Individue! Claimants under this consent agresment,

3.C. WORKERS' COMPERSATION COMMISSION -

By o o
Alsha Taylor U

Commissioner : : CERTIFICATE OF SERVICE -

) This & to cartify that the undeisigned has on this date sarved 3 copy of this arder in the

Columbié, South Carolina : ebave entitled action upon af parties 10 this case by sending.m 2lectronic copy hereat by
: ’ electronk: mail sddressed ta the attorneys for said parties; or ff there is an unrepresented

party(ies), by depostting 2 copy herect, pastage paid In the United States mad, first dass,

addressed to the unrepresented party{ses) and o the Honey(s) for the represented

pary{ias).
By Renee Smith on July 22, 2014
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WB SO CONSENT:

YOUNG CLEMENT RIVERS, LLP

By: -;7 m f

F, Drake Rogers I

FORMAN PERRY wamms KRUTZ & TARDY, LLP

By: qu’l:w W/ét\

Joshua J. Metcalf

Artoimeys for Defendenix Iutema'tmal Paper Compuny and Nevamar Compasy, LLC

THE STEINBERG LAW FIRM, LLP

e —

~

- %‘1’?— T Pearhnun
ROSENTHAL, LEVY, STMON & RYLES

COHEN & KUYIN, LLC

By:
" Speacor T. Karvin

Altornays for the Claimanss
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BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO. 0326995 o1 of

SADIE ADAMS, et al,,
Employees/Claimants,

|

. INTERNATIONAL PAPER COMPANY
- AND NEVAMAR COMPANY, LLC,
Employers,

INITIAL REPORT
OF THE
SPECIAL REFEREE

- and

INTERNATIONAL PAPER COMPANY

AND ACE AMERICAN INSURANCE

€O, CARRIER FOR NEVAMAR,
Carriers/
Defendants,

}
i
{
]
ton - _.=>.,_l

Fursuant to the Consent Order of the Commission in this matter dated J uly 22, 2014, (See
also, Order dated May 27, 2015 appsiniing H. Mills Gatlivan, Esquire as Special Referee) the
fellowing censtitutes (he Initial Report of the Special Referee.

. Subscquent to the appointment of the Special Referee, the defendants paid-to the

Special Relerce’s trust account the éum of Three Miltion ($3,000,000.00) Doilaﬁ, This

- money was deposited in the trust zecount of Gallivan White & Boyd, P.A. on May 3.

2015,

a. Thereafter on May 20, 2015, pursuant to an approved Form 61, the Special
Referce disbursed a fee of One Miltien ($1,000,000.00) Dollars in attorney's fees
to David Pearlman, Leon Ortner, Gerald Rosenthal, Malcolm Crosland, Ted
Leopold, Ed Ricei, Spencer Kuvin.

b. The Special Referec is curreatly holding in frust Five Hundred Thousand

(3500.000.00) Dollurs in approved costs {See Form 61} pénding instructions {rom



the claimant’s atlorneys regarding final dishursement of those funds or an order
from the South Carolina Workers' Compensation Commission.
c. The Special Referec is currently holding in trust, qualified sertlement
funds of One Million Five Hundred Thousand (SI,SOO;OD0,00) Doliars 10 be .
allocated amongst the three hundred and four {304) claimants who arc.
participating in this qualificd settiement fund pfo»:css. |
2. The Special Reftree has received from both the claimant’s atomeys and the
defendant’s atlomeys, summaries of cach individual claiﬁ; expert opinions. and death
certificates. In addition, the Special Referee was contacted by several claimants who
were inquiring about the settlement process, The Special Referee did nol discuss the
merits of their cases, but only advised of the timeline for the final allocation 61‘ scitlement
proceeds. Also, some claimants provided 1o the Special Referce additional information
regarding their claims and this was duly noled.
All submitted materials were reviewed in depth by the Spcr;ial Referee using‘thc
Af’olluwing deuble blind process.
a. The summarics and submissions from th’:V ciaiﬁmms' ultbmcys were
reviewed and cach claim was categorized:
b, The submissions from the defendants’ attorncys were rcvfév)cd and cach
claim was catcgorized:
¢. The submitted expert opinions and medical reports were reviewed and
[actored into the categorizations in (a) and {b) above;
d. In claims where the claimant had died. the death cortificate was reviewed

and appropriate information was noted with regard 1o the cause ol death.

Tt




¢. . A comparison of the inital categorizations in subparagraphs (a), {b), {c),
and (d) was conducted in 2 side-by-side review and g combined value was
established for cach claim.

[ Thereafier, the Special Referee has conducted multiple reviews of all
cases and valuations 1o conform and categorize each claim with regard 1o is
relative value; and,

- & The individual allocations of qualified settlement fund procccd§ were lhen
prorated 1 come within the (otal One Million Five Hundred Thousand
($1,500,000.00) qualified settlement fund being held in (rust.

3. The final allocations and findings of the Special Referce are attached hereto and
! are incorporated herein and made a part of this report. “Exhibit A - Allocation of .
Qualified Settlemeni Funds™, contains the final decision of the Special Releree for cach
claimant and the allocations of the quaiilied setilement funds which total an amount of
One Million Five Hundred Thousand {51,500,000.00) Dollars.
-8 These allocations of proceeds from the qualified scttlement fund are ney of
- any altorneys' fecs and expenses. The approved altorneys’ fees have already been
disbursed from the Three Million (83,000,000.06) Dollars initiaily received and
the approved costs of Five Hundred Thoosand {$500,000.00) Do)]ars will be
- distributed te the claimants’ allorneys upen receipt of further instructions or an
order from the South Carolina Warkers' Compensation Commission,
4. The Special Referce is now ready to distribute qualificd settlement fund proceeds
in all cases except death cases, in the amount of One Millior, Three Hundred Sixty-Two

Thousand Seven Hundred Twenty-Eight and 77/100 ($1,362,728.77) Dollars. The



' pulmonary Teport and impairment evaluation Wﬁy clients that Mr. Rosenthal selected
from hundreds of pofenﬁal claimants. [Jd T 10] RLSR agreed to pay Dr. Fechter $500 per
evaluation for these ﬁﬁy clients.. The case sﬁategy involved pursuing.forty to fifty cases with
full reports conéeming théir'impairmeﬁt; if these claims were successful, the results of these
cases would be translated to the general population of claimants. [/4 9 12] In January of 2006,
Mr, Rosenthal provided Dr. Fechter with a $25,000 retainer, Which Was sufficient to cover the
;fees associated with the requested patient evaluations and reports. [/d Y 11] Ultimately, prior to
br. Fechter’s completion of the fifty feports, Mr. Rosenthal infOnned_\Dr.(F echter that RLSR
needed cnly 39 evaluations, (7 9 12] |
- In 2010, well after the completion of any work performed pursuant to the referenced
agresment between Dr. Fechter and RLSR, Dr. Fechter inlvoiced RLSR for patient evaluations
and reports well in excess of the agreed upon fifty reports, seeking the payment of funds in
addition to the retainer amount. [Aff. of B, Cueto TS, attacheé} hereto as Exhibit B] Dr. Fechter
v éilscz sent various statements requesting paymient for copayments and de&uoﬁblés f@runrequr_ssted
raedical treatment performed for individual patients, In fesponse, RLSR sent a letter 1o Dr.
Fechter denying any agreement for payment in excess of $25,000. [Aff. G. Rosenthaj Y13] Dr
,E'T:echt\er ﬁever responded to this letter, 1ld]
| It was not until 2014 that Dr. Fechter attémpted to reassert a claim to additional fees, Dr,
Fechter canmot produce any written agreement, or any other verifiable evidence, that he is
entitied to any funds in addition to the previously paid retainer,
Pursuant to4 the settlement documents and orders of record in this matter, and supported

by the information set forth herein, all fiunds held by the Commission should rightfully be

released to RLSR.

PPAB 2970814v2

P

———



CASE STATUS

The captioned action was settled pursuant to agreements to settle the individual claimsg
for the Nevamar_ facility. Pllfsuant» to the Initial Report of the Special Referee who was
appointed to manage the distribution ;)f settlement proceeds, the special referee is currently
holding in trust Five Hundred Thousand Dollars ($500,000.00) in approved costs pending a
decision regarding’ ﬁal disbursement of those funds, Aisha Taylor, as a Commissiconer of the
South Carolina Workers' Compensatim Commission, entered a Consent Orderon J uly 22, 2014,
-~ to.allow for the appointment of 2 special referee to assist with final disbursements of funds, On

May 27, 2015, Ms. Taylor appointed H: Mills Gallivan as special referee, ptoviding him with
authority to complete the proper . distribution -of the settlement funds. " With thé approved costs
Ternaining ﬁndistﬁbutéd, the Commissioner has the authority to make g defermination concerning
final disf:q’buﬁon of these set-aside funds. The disbursement of funds relating to costs is the final
item to I;;e completed concerning the Nevargar claims.

- The Commission. has the statutory and regulatory authority and jurisdiction to dispe‘nss
- with all matters relating to a workers® compensation claims, meluding the disbursement of costs,

See 5.C. Cope'ANN. §§ 42-3-140, 42-3-180 (“All questions arising under this title, if not settled
bv agreement of the parties interested therein with the approval of the commission, shall be
. determined by the commission...”); S.C. CODE ANN. Regs. §§ 67-215 (authority to | hear
motions), 67-1206 (Commission’s authority to approve costs); Williams v, S.C Dep’t of Fuvenile
Justice, 2011 WL, 8005008, at *4, WCC Nos: 0808819 and 9404048 (WCC Fune 7, 2011)

(Commission asserting jurisdiction over attorneys’ fees and costs bursuant to'S.C. CODE ANN.

REGs. § 67-215).
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COSTS INCURRED BY ROSENTHAL, LEVY, SIMON & RYLES

RLSR incurred several categories-of costs on behalf of its chents in the captioned matter.
These costs exceeded $1.2 million [Aff. G. Rosenthal § 7], yet reimbursement for these costs
totals only $250,000, less than 21% of the total costs and expenses incurred. [7d q 8] A
summary of the costs incutred by RLFR on behalf of its chents in the- captloned matter is
attached hereto as Exhibit C.

Each of these costs was incurred lby the firm in the prosecution of the cclaims in this
matter, and, as noted in the special referee’s report, have already been approved,. As a part of the
settiement of these cases, RLSR is only being reimbursed ‘a small portion of its' overall costs.
[AfL G. Rosenthal q 8;1‘ Upon information and belief, no other attorneys involved in this matter
ar;isert any claim to these funds. - With proof of these expenses established, in excess of A’the'
- amount held by the Commission, the firll amount of funds set aside should be released to RLSR.

CLAIM QF DR. CARY FECHTER

Upon information and belief, no other attorneys, including the -attom‘éys for the
Defendants and the Claimants, are making a claim to the funds set aside in this matter. The only
other party that may claim an interesf m such ﬁmds, upon»infmmaﬁon and belief, is Dr. Cary
Fechter, a physician hired by RLSR 1o evaluate a certain subset of claimants and provide reports
coﬁcemﬁng those evaluations.

A Applicable Law

In order to prove his claim for an interest in the set-aside funds, Dr. Fechter must
establish that he has a contractual right to such funds, and must é;stablish a-calculable claim
amount. He cannot do so.

The elements required for formation of a contract are an offer, 'acceptance, and valuable

consideration. Sauner v, Pub. Serv. Auth. of S.C, 354 S.C. 397, 406, 581 S.E.2d 161, 166
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(2003). In order for a contract to arise, there must be a mesting of the minds of the parties

* involved with regard to all essential and material terms of the agreement. Player v. Chandler,
299 5.C. 101, 105, 382 S.E.2d 891, 893 (1989). The elements for breéch of contract are the
existence of the contract, its breach, and the damages caused by such breach. Fuller v. E. Fire &
Cas. Ins. C’o., 240 8.C, 75, 89, 124 SE.2d 602, 610 (1962).

In addition, as a third-party to this matter attempting to assert a claim, the burden of proof
lies on Dr. Fechter to prove' that he is entitled to recovery from these funds, and not on any other
person to establish that he is not éntitled to these funds. See Sunshine v. Furtick, 114 S.C. 32,

102 S.E. 784,-785 (1920) (helding that a counterclaiming defendant carries the burden of proof
as to his counterclaim). .
- Dr. Fechter cannot establish that any contractual arrangement ‘exists for either (1)
¢évaluations the performance of which were never agreed to by RLSR or (25 contimued treatment
“of clients of RLSR follo\wing the evaluation.

B, Dr. Fechter Lacks Any Rightful Claim to the Funds

- Following Mr. Rosenthal’s meetings in South Carolina with current and former
employees of Nevamar in October 2005, RLSR hired Dr. Fechter to perform patient evaluations

and final pulmonary reports for up fo fifty clents selected by Mr. Rosenthal from hundreds of

potential claimants. RLSR agreed to pay Dr. Fechter $500 per evaluation.’

In January of 2006, RLSR provided Dr. Fechter with a $25,000 retainer,? which was

sufficient to cover the fees associated with the patient evaluations and requested reports,

Ultimately, prior to Dr. Fechter’s completion of the 50 reports, Mr. Rosenthal informed Dr.

* Dr. Fechter agrees that the fee per evaluation was $500. However, Dr Fechter alleges that any update to a report
would have a fee of $150 or $100. Dr. Fechter admits that communications concerning these additional charges
never took place with Mr. Rosenthal. [Deposition of Cary Fechter, November 2, 2015, p. 143] [Cited excerpts from

Dr. Fechter’s deposition are attached hereto as Exhibit E.
* Dr. Fechter admits to receipt of this payment. [Fechter Depo. p. 9]

5
PPAB 207081472

oA



‘F echter that RLSR needed only 39 evaluations. The initial lead local attorney was Ieon Ortner,
Dr. Fechter admits that Mr. Ortner and Mr. Rosenthal are a‘rtome.ys from different firms.
[Fechter Depo. p. 9-10] Asa simple rule of contract formation, Mr. Ortner ordinarily cannot
bind Mr. Rosenthal for any agreement he may have had with Dr. Fechter. There is no evidence
of any agency or other exception to this rule in this matter, Upon information and belief, the
other attorneys agree that the set-aside finds rightfully belong to RLSR." Therefore, Dr. Fechter
must establish an agreement by RLSR to pay him additional fees in order for Dr, Fechter to make
any recovery from the set-aside finds. In other words, RLSR can only be responsible for
- payment based on an agresment between Dr. Fechter and the firm,

The Firm contracted with Dr, Fechter to perform qne;tirne evaluations:

. Q. [Y]ou're retained to do essentially an independent medical exam of the .

patient. Is that righi? :

A. Yes :

[Fechter Depo. p, 39-40}
It did not contract for Dr. Fechter to provide freatment, let alone continued treatment across
miultiple visits, for the hundreds of patients involved in this matter. RLSR neither contracted for
m;r authorized Dr. Fechter to perform any services after the initial cvaluation and reports, [AfF,
Qf‘G, Rosenthal § 14; Aff B. Cueto 5] Dr. Fechter made the decision to- establish continued
dq‘ctor-patient relationships . with the claimaz.zts (as opposed to one-time independent

examinations, as we agreed to by RLSR).'

sounds like there were follow up visits?

A. Yes, they always involve follow up, if they're sick,

Q. With you as an expert or you as treating physician?

A.  As a treating physician. . .
Q. So you becarme the treating physician of mariy of these patients?
A. For many years. Some of them for meny years.

Q. If you were doing an independent exam, would that normally involve -- it

[Fechter Depo. p. 40]
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Dr. Fechter admits that there is a clear distinction between performing an evaluation and treating

‘a patient:

Q. And if you were treating them, I meé;:, there's a difference between doing an
independent medical exam and then treating a patient, right?
- A. Absolutely. One is just looking and the other is getting involved, * -

[Fechter Depo. p. 40]
There is no record or evidence to support that RLSR asked for Dr. Fechter to “get invelved” with
these patients. The record only supports that a limited number of evaluations were required.

Where there is no agreement for RLSR 1o pay for such services, there can be no liability for such

payment.
- Dr. Fechter readily admits that ke never signed a contract for the services he was to

perform:

Q. Youmnever did sign a contract with M. Ortoer?
A. No...

[Fechter Depo. p, 8]

Q. Did you ever sign any kind of contract or receive any kind of letter like that
from Mr, Rosenthal? L ‘ »
A. No... :

[Fechter Depo. p. 9]

In fact, he rarely even talked with Mr. Rosenthal:
Q. . You're saying you had a conversation with both Mr. Ortner and M.
- Rosenthal about? . o :
A. Talmost never spoke to Gerald directly. -
[Fechter Depo. p. 46]
The only document that reflects an agreement between Dr, Fechter and RLSR is _é letter
ﬁ(;)m 2010 from RLSR fo Dr. Fechter that confirms that 4 $25,000 retainer was paid for up to

ﬁf'ty evaluations. [Ex. 1 to Aff of G. Rosenthal] Dr. Fechter’s office never responded to this
letter,

|
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In order to provide. Dr. Fechter with a fair Qp}'ﬁortunity to make available evidence and
tesﬁmény on his behalf in support of his claim, he was served with a subpoena for the production
of documents and for his deposition. [Subpoena and amended subpoenas are attached hereto as
¥xhibit D] In response, he did not produce 2 single document that established a contractual
relationship »between he and RLSR. - He also failed to produce a single document that indicates
|any terms of the alleged agreement to pay for continued treatment of these patients.

7 Rather than there being an agreement for RLSR to pay Dr. Fechter for more than

- $25,000, one of two scenarios likely exists: (1) Dr. Fechter was acting as a treating ‘physician and

voluntarily chose to continue treating his patients, some of whom may have been referred to Dr. .

~ Fechter as part of litigation, or (2) Dr. Fechter sought to perform services as an expert witness

without the Firm’s avthorization. - Either way, RLSR does not owe Dr, F echtér for the additional

sen'i;:es performed. |

If Dr. Fechter treated the refarred clients as patients after Dr. Fechter completed the initial

~’éVa1waiéon and reports, then RIL.SR is not responsibie for paying fqr.the‘ patients’ treatment. In

fact, Dr. Fechter admits that RLSR is not 1“e§ponsible for the continued treé.mﬁeht of these
patients:

A. T was asked to do indeperdent medical examinations and Lee and Gerald
- fully wnderstood that T was still medically managing it to determine permanency

of injury.

Q. How did they understand that? C

A, Because I told them I'm doing it. They said do it, go for it. We want our

patients to know that they have a great doctor, And certainly, there are no

complaints from the patients.

Q. And that's for your continued treatment of fhose patients?

A. Yes, which they are not responsible for those bills,

Q. Who is not? ‘

A. " The Ortner or Rosenthal firms.

[Fechter Depo. p. 43-44]
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fBeqause the patients chose to continue freatment with Dr, Fe;:hter, the patients, insurance
companies, Medicare, or other third party sources are responsible for paying Dr. Fechter, In fact,
the documents provided by Dr. Fechter, and his testimony, establish that he submitted claims to
;‘nsurers, Medicare, and the patients for payment, anci, in fact, received payment.? Because Dr,
Fechter set up. arrangements fo be paid by insurers, he cannot also seek recovery from RLSR,
whether this is for a double Tecovery or to make up for shortfalls due to the dis@un’ced rates

negotiated with the insurers, And, the reports that were billed 1o insurers and the alleged Teports

‘allegedly billed to RLSR. are based on the very same data for which Dr. ‘Fechter has‘alreadyv

recovered payment from the insurer:

- Q. [Y]ouTe doing a report that you get to bill the insurance carrier and bill 500

dollars to the law firm? »
A, Correct.
- [Feohter Depo. p. 48-49]

. Apparently; Dr, Fechter now seeks to, at worst, recover twice for his services, or at best
seek tecovery of the difference between what he was paid and what he thought he should have
been paid for performing certain tests, but ‘for the existence of negotiated rates. ‘While such a
system amounts to a double billing of the insurance qompanies and the attorneys, in addition

such an arrangement was never agreed upon between RLSR and Dr., Fechter. [See Fechter Depo.

pp- 33, 66] In fact, Dr. Fechter even admits that full collection, prior to seeking payment from

RLSR, occurted:
. A, The question at hand is did I bill private insurance for testing,
absolutely I did. Did I ever get 100 percent, absolutely you never asked that yes, I
“did. .. ‘ .

[Fechter Depo. p. 57]

3 Dr. Fechter admits that it is in many instances his patients that have failed to pay their bills: “So there are a lot of
medical bills which many of the patients didn't pay. You should ses the write-offs I took,” [Fechter Depo. p. 42]

9
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Dr. Fechter, apparently unhappy with his collections from the Insurers, seeks to recover the

portion of bills that were unpaid by the insurers from RLSR:

Q. [TThat 20 percent that you're irying to bill, of that, that's an attempt to recoup
the difference between your assumed i Imsurance rate and your full rate for that

task?
A. Yes...

[Fechter Depo. p. 224]
In his deposition, despite his admissions concermng the clearly deﬁned lmeu between and

evaluation and freatment, Dr. F echtur attempted to create a contradlctory posmon that RILSR was
| respon31bl° for certain testing procedures even though such contmucd tests were pan of day-to-
day care, and were pcnd by insurance. [See Fechter Depo p- 44] Dr Fechter alse clauns that a
bﬂl for $500 was generaied for each patient, for the initial medical exammatlon, and that this bill
was delivered to RLSR. [/ p. 46] Yet, Dr. Fechter produced no records of transnﬁssions of
- such bills, and the employees of RLSR to whom such bills \a}ould have been ’sent as testified o
by Dr. Fechter, deny receipt of such bills. [Affidavit of E Lueto 1[ 6] In fact, because Dr.
Fe‘chter was not immlved in his office’s billing procedures he has no personal knowledge of
whether such bﬂls were dehvered [Fechter Dep. p. 131] |

Not only did Dr. Fechter act in a doctor—pahent relatmnshlp with hlS pat:ents Dr. F echter
~ also billed the patienis at a cost contracted for W1th each patient and each patlent 8 insurance

company. The insurance formes and bills forwa.rded by Dr. Fechter to RLSR clearly reflect

payments made by insurers and the patients themselves The clann docmnen‘ts also seek’

recovery for fees for patients that were never the chents of RLSR. Dr Fechter Is doing nothing -

less than attempting to get paid twice for the same services, He readily admits that he has
submitted claims to the insurance providers for his patients for the tests he performed, and that

‘the insurers have paid the negotiated rates for this work. As he is unhappy with the payments

10
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|
ifrom the insurers, and failed in many instances to seck recovery from the patients, he seeks

:recovery from RLSR.

- The records establish that there is no doubt that Dr. Fechter was acting in a do ctor-patient .

relationship, and any remaining payment responsibility is with these patients and other third
party payors, and not RLSR.

Dr. Fechter has already been paid for the con‘rractually agreed upon services: up to fifty
évaluauons and reports from sach of those evaluations. There is no agreement establishing that
Dr. Fechter would be paid out of the recovery from the award or settlement in thls matter (as one

. might more tégularly seé ing personal mjury case). | | }‘
There is no doubt that Dr. Fechter was paid fér his services. .H‘eﬁwasl paici a $25,000
, r;tajner for the evaluations of up to 50 patients. He admils receiving these funds. For any

patients he had that worked at the Nevamar facility, he established patient-doctor relationships

and was paid based on his contracts with insurers, Medicare, or the patients themselves. He now

: séeks to make additional recoveries, beyond the standard payments that a treating physician
would nbrmally receive, from five to thirieen years after he performed ew}aluations of paﬁenté,
most of which were nevef authorized by RLSR. He cannot establish any evidencé o sapport any
additiopal payments. Simply put, Dr. Fechter is not entitled 'co‘ any additional recovery from the
funds set aside in this matter. Therefore, the full amount of $500,000 shou{d be released to

RLSR, and this matter should be c‘fosed

C. A Balancing of the Equities Weighs in Favor of RLSR

Forfeitures or penaltlcs are not favored in the law or eqluty Regzons Bank v, W’mgard
Properties, Inc., 394 S.C. 241, 256, 715 S.E.2d 348, 356 (Ct. App. 2011). Equity aids the

vigilant and diligent. Collins v, Sigmon, 299 S.C. 4643. 468, 385 S.E.2d 835, 837 (1989).

11
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In addition to the reasons set forth in the section above, a bahncing of the equities weighs
1n favor of a release of the funds to RLSR. As admitted by Dr. Fechter, in most of hig cases he
received 80% ‘of the fees associated with his testing from payments through insurers, [Fechtef
Depo. p. 204-05] RLSR, on the other hand, has already greatly reduced the amount of
reimbursement for costs it will recover from the captioned matter, At présent, the recovery of
costs has been limited to 21% of the tota] costs it incurred on behalf of its clients. Even with the
. awardmg of the full $500,000 to RLSK this percentage will only ingrease to 62%. RLSR has
already endured a greater decrease in the recovery of its expenses than Dr: Fechter, A balancing
of these perccnfages leaves that greater rembwsement should be provided to the party that has
been more greatly . inured, - In addition, RLSR should not be required to any forfeiture of
reimbursement of costs that rightfully belongs to it. |

Furthermore, RﬂSR has.expended additional efforts to bring this matter iﬁ front of the
Commission. Dr. Fechter has mads no claim to the Commission, but RISR has made the
~ Commission aware .of the alleged claim, and has given Dr. Fechter the ability to testify on his’
own behalf. Yet Dr. Fechter has never filed a claim with the Comnﬁssion, nor filed any lawsuit
for breach of contract. As the vigilant and diligent party, from an equitable perspective, RLSR.
<houiu be awardc-‘d the full sum of funds set aside.

CONCLUSION

As has been established by the record as set forth herein and in any hearinig on this
ﬁatter, RILSR is entitled to recovery of all of the funds set asuie in this matter, in thc amount of
$500,000; as reimbursernent for costs incurred on its clients’ behalf, Dr- Fechter cannot establish
entiﬂement to any of the set aside finds, Therefore, RI.SR requests that the Commissioner issue
an order finding (1) that all fimds set aside in the captioned matter be paid to RLSR and (2) that

Dr. Fechter is not entitled to. any payment in addition to his retainer.

12 .
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November | '46'/, 2015
Columbia, South Carolina

PPAB 2970814v2

1201 Mam Street Suite 1450

Post Office Box 1509

Columbia, South Carolina 29202-15 09
Telephone: 803-255-8000- ‘
Facsimile: 803-255-8017
lawrencehershon@parkerpoe.com

Attorney for Rosenthal, Levy, Simon & Ryles
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Parker Poe |

Charleston, SC
Charlotte, NG
Columbis, SC
Raleigh, NC
Spartanburg, SC

Lawrence M. Hershon
Associate ‘

, Telephone: 803.253.8518
Direct Fax: 803.255.8017
Iawrencehershon@parkerpoe,oom

November 1 8, 2015

Via Hand Delivery

South Carofina Workers’ Compensation
Commission

;I 333 Main Strest, Suite 500

ICoiumbia, SC 29201

1 . Re: Sadie Adams, et al. vs, Enternational»Paper ‘Company, et al.
7 S.C. Workers Compensation File No. 0326995

To Whorn it May Concemn: -

» Enclosed are an orginal and onie copy of the Motion to Release Funds with' regard o the
ag'bove--referenced matter. | have also enclosed our firm check in the amount of $25.00 for the
filing fee. Please file the original and return a file-stamped copy to me with our courjer '

Thank you for your attention to this request,

1

LMH:rmb
Ebclosures

c¢  Dr. CaryE. Fechter (via US Maij w/encls)
F. Drake Rogers, 111, Esq. (via US Mail e/encls)
Joshua J. Metcalf, Esg. (via US Maijl w/encis)
David T, Peariman, Esq. (via US Maij werncls)
Leon Martin Ortner, Esq. (via US Mai w/encls)

PPAB 3000361y

Fia:rker Poe Adams & Bernstein Lip Attorneys and Counselors at Law 1201 Main Straet Suite 1450 Columbia, 5¢ 292p1
! t803.255.8000 f803.255.8017 wWww.parkerpoe.com



BEFORE THE SOUTH CAROLINA WORKERS’

COMPENSATION COMMISSION | -
f )
Sladie Adarus, et al,, ) WCC File No.: 0326995 et al.
| )
| Claimants, )
)
Ilfltemaﬁonal Paper Company and Nevamar g AFFID AVIT OF GERALD
Gompany, LLC, : ) ARTHURROSENTHAL
Employers, 3 ‘
Irnjl'temaﬁonal?aper Company and Ace )
A:Lmerican Inswance Company, )
‘ Carriers/Defendants. 3

PersonaH;f- appears before me Gerald Arthur Rosénth;ﬁ, who, bemg duly sworn, deposes
and says that: | |

1. I am over 18 yearﬁ of age, have personal knm#rlc&ge of the fécts expressed in this ; ’
Aj&fﬁdavi‘c? and am comapetent to give the testimony hersin. i | \

2. I'am a partner in the law firm Rosenthal, Levy, Simon & Ryles.

|
3. 1 have been a member in good standing of the Florida Bar since 1973.
4. I bad the primary responsibility within the firm for representing Plaintiffs in the

cfélptioned action.

5, . In Octaber of 2005, I travelled to South Carolina to meet with more than 600
clerrent and former Nevamar employees. Afier these initial meetings, my ﬁm; proceeded with

re"presenﬁng many of these employees in the captioned matter.

6. | This law firm devoted considerable attorney time td this matter and advanced
significant expenses.
7. This [aw firm advanced expenses totaling no less than $1.2 million. ' ;

i
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8. In the captioned case, reimbursement for costs incurred by my firm total only

$'25,000, or21% qf the total costs and expenses incurred.
: 9. As agreed between the law firms representing the claimants in the captioned
n[i'mtter, this firm was responsible for advancing all expenses.
; 10. The firm agreed to hire Dr. Fechter to perfonn an evaluation and draﬁ a report on
u’p to fifty of the firm’s ohents at a rate of $500 per client evaluadon and report
11. The firm provided Dr. Fechter with a $25,000.00 retainer in February 2006.
12, ~ Thereafter, T determined that only tlurty—mne evaluatlons and reports were
requlred from Dr. Fechter, and I provided this mfonnaﬁon to Dr. Fechter. Evaluaﬁon, of the
entlre populauon was not required; instead, the legal strategy mvolved asserting the ‘clgu'ms ofa
,subqeL of 40 to 50 claimants, and, if successful, applying the results to the general population.

13. Following the firm’s receipt of various billing statements from Dr. Fechter in
Zbl 0 that mcluded unauthorized charges, the tirm, through its chief ﬁnanmal officer, sent a letter

to Dr. Fechter denymg ]us claim.. A true and accurate copy of the letter is attached hereto as

Exhiblt 1. Dr. Fechter never responded to the letter.

14, There was never any agreement between Dr Fechter and me {or the ﬁrm) (a) to
perform in excess of fifty evaluatxons or (b) that Dr Fechter would be compensated for

continued medical treatment of the clients.

i
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FURTHER AFFIANT SAYETH NAUGHT.

ThisL day of November, 2015.

GERALE ARTHUR RO SENTHAL
S to before me this

' day of November, 2015.

Ramed EJ(P]HE‘§ Decemher 19, 2017
b%‘-amq@’ fondsd Thry SudgetMotary Servicss

PPAB2673627v1 3



October 28, 2010

|
D, (}Dayy E, Fechier
Palmetto Pulmonary Physicians of Chatleston, PA
. 105 Wappoo Creek Drive, Suite 3A
Charlleston, SC 29415
{
| RE: Billing/Payment Inquiry
[

D_ear;'nr. Fechter:

Fam in receipt of your detailing of the fees-earned for those patients sent to you by my office for
eveluation and proparation of requested reports, After carefiil review by me and my staff, we
have come to the following conclusions: ‘ :

* Ronald Koor is not a clent representsd by this firm and was not sent to your office by
- any of our staff, Therefore, the $500 charge should be removed from this billing thereky

reduoing the total to $19,856.00 : X

' Retsiner payment of $25,000.00 was zemitied fo you in February of 2006. The
difference between the refainer amount and the fees eamed noted in my first bullet point
is $5,150,00. This represenis an vnused portion of the refainer that should be returned o
my coffice immediately, ) ) '

! Turthermore, we have received various statements, for individual patients, representing

’ ! unpaid copayments/deductibles due. after nsurance paymenis were posted (totaling
$3,361.51). My firm nelther had an agreement with your office nor an obligation to pay
these copayments, : T -

Pleasel review your records and remit the unused portion. of our retainer at your earliest
convenience, : o :

If youhave any questions, please feel free to call me at 5 GI 478.2500.
Yours‘truly,
ROSENTHAL & LEVY, P.A.

)

" Rob €luxton
Chlief Financial Officer
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BEFORE THE SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION
W.C.C. FILE NO.: 0326995
SADIE ADAMS, ef a7,
C!aimanis,
-¥S-

I'NTERNATIONAL PAPER COMPANY
and NEVAMAR COMPANY, LLC,

Employers,
INTERNATIONAL PAPER COMPANY ’sé‘ Ce
COMPANY, e 0 225

)
)
)
))
and ACE AMERICAN INSURANCE }
) ’ ),
)
)
)

Carriers/i)efenda nts.
_4_5-.'__\._‘_\‘_“_%

Furds, and states as follows:
FIRST: Leon Martin Ortner (hereinafter Ortner) is co-counsel for the Claimants in the

abosj/e-encaptioned éc&;'an. Ortrer joins in the pending Motion to Release Furds to the



!
i

ESECOND: As part and parcel of the Co-Counsel Agreement duly executed by all co-co-
counsel, in counterparts, it was agreed that L-K and RLS shall each pay one-half of any
jexpenses necessary to litigate the within action.

;Ijilg_{_)_: Fechter testified during his deposition of November 2, 2015 that Gerry
éosentha! (hereinafter Rosenthal) agreed to be responsible for costs dyrj Ng a conversation
with Fechter, Rosenthal ang Ortner that took place in the conference room of Ortner’s law

-~ offices on or about 2005/2008.

53

21 Q. Whendig you discnss with Ortoer and
’1112’2 Rosenthal, Hey, you guys are responsible for this
23 20 percent: that | don’t‘ get paid from the carrier?
24 A. From the very beginning only with Lee
25 Ortger.

54
i . And it was just through conversation,
2 correci? ‘
3 I mean; there's no document that we can
4 g0 to that says, Hey, here is the agreement that
5 you guys were gbing to pay the 20 percent?
6 A. Well, Lee understood that normally they
7 have to pay the 100 percent and that 1 don't even
8 bill the insurance companies if I believe that in

N

my heart of hearts that this is entirely for IME
10 impairment ratings. |
11 It was only with Lee, because my

12 timeline estimates that iq 2005/6, I meet Gerry

| v
13i Rosenthal, and then Gerry agrees with the same,
14 Q. And how does Rosenthal agree with that

15 same arrangement?

16 A. Inthe same conference room.,

PAGE -2-



FOURTH: Fechter further testified during his deposition that he

communication with Elaine Cueto in Rosenthal's office relative to bills.

22
IT Q. As we have discussed before prior to
12 you having representation, and then after you had
13 representation with the permission of your
14 attorney, is that we are requesting any documents
15 that relate to your billing records for these
156 patients and your claim for payment within this
17 Workers' Comp case or against Dr. Rosenthal,
18 That's the extent of what this all
19 breaks down to, A
20 A, Why is it listed into eight different
21 groups that all sound like the same thing?
22 Q. Because laWyers like to write extra
23 words,
24 A. Is that the truth, because it looks
25 like the total amount of all bills plus the
23
1 spreadsheet should cover all of these,
2 What it doesn't cover is any mailings
3 - of bills that Sarah Andrews will either give an
4 affidavit or be deposed about that she was sending
5 them.
6 And, unfortunately, her e-mai] people
7 cannot get into her e-mail as yet, but she said,
8 Dr. Fechter, I have many e-mails back and forth
9 between Elaine and myself about each of the bi]ls
10 and the absolute necessity that they see the report
11 -before they acknowledge a bill,
12 Q. Who is Elaine?
13 A. Elaine -- I'm going to mispronounce her
14 Spanish last name. [ think it's spelled C-u-e-t-o,
15 liike Cueto.

1
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16 But she was Mr. Rosenthal's primary

17 billing individual who also correlated the reports
18 to the bills.

19 And those communications are very large
20 in number and very specific in request.

21 Q. Soyou believe there may be e-mails

22 between your former billing person for these files,
23 Sarah Andrews, and someone at the Rosenthal Law.
24 Firm that may Just show transmissions of billing
25 information? |

24
"1 A. Yes, and Sarah told me literally
yestérday -~ last night -- Dr. Fechter, we also
sent hard copies to them by mail.
And I said, You did? Good,
Q. And what would an example of one of

U i o

6 these e-mails -- what would be attached to i¢9
7 What would be included in that? Or the mailed
8 billing record.
9 A To the best of my knowledge -- and
19 that's alj you can ask for -- is Elaine saying, We
11 don't see the reports on these six Ppatients, or
12 whatever. We dig receive their bills. Could you
13 please re-send those reports.
14 Or, we didn't see any reports on these
I5 patients, you haven't billed us either, and oyr
16 response Wbﬂld be, You must have sent that patient
17 to another doctor, or the patient never saw me.
FIFTH: ©  When Rosenthal entered this action on or about 2005, all financial

arrangements relative to Fechter from that time forward were made between Fechter and

Rosenthai.
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[ SIXTH: Ortneris seeking a complete adjudication as to the rights and responsibilities
of all parties as to any monies which may be owed to Fechter; stated differently, if the
Commission determines that Fechter is not owed any monies for costs, then said decision
should be binding as to al| concerned parties. On the other hand if the Commission
determines that, Fechter is owed monies for professional sefvices, then said decision
shou!d be binding as to all concerned parties and said monies should come from those
funds held in escrow, Ortner makes no claim to these funds because, by agreement of ali
.eoncerned parties, he was not responsible for payment of Imgatlon expenses.

SEVENTH The additional grounds for the within Reply shall be any other evidence to be

presented at the hearing on saiqg Motion along with the applicable law and statutes of the
_ State of South Carolina, and such other grounds and ewdence as may be apparent at the

hearing or this maﬁer

LEON\uARTiN ORTNER
COnCOUNSEL FOR CLAIMANTS

145 King STREET, SUITE 214 \
CHARLESTON, SOUTH CAROLINA 29401
TELEPHONE [843] 723-2944
Facsine [843] 556-5755

EmaiL LEE@ORTNERLAWFIRM.COM

DATED THis JO ==L __ DAY OF NOVEMBER, 2015,
AT CHARLESTON, SOUTH CAROLINA.
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CARY E. FECHTER, M.D. November 02, 2015
ADAMSV&!NTLPAPER 53

A, The patients. ‘
Q. The patients would tell You that they

didn’'t have to bay for the testing; is thar

4 Correct?

5 A. . Correct. 7

6 Q.  I'm just trying to repeat you sg T

7 .understand, v
8 A. They dén‘t have to pay out of pocket.

g for this test. ,
10 Many of them woulq say, I'm noﬁ even
11 going Lo give you my insuraﬁce infbrmétioﬁ. So
12" those are the ones that have $1550'billsrand such.
13 But most of them saig, 1 agree this ig
' 14 medicaltmanagement, I'm short of breath, bill
15 Medicare. i |

16 So, Lawrence, if you look through the

17 flow sheets, your1] See the total calculations ip
18 columns of total cost of PFTs, 20 Pércent -- which
13 is my €stimate, nop paid -- yag the bill that I

20 charged to Gerry and Lee,

21 / Q. When did yoy discuss with Ortner and

Rosenthal, Hey, vyou guys are résponsible'for this

From the very beginning only with Lee

BOESQUIRE 200.211.0r0 (3576



CARY E. FECHTER, M.D. ‘ November 02, 2015
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I mean, there's no document that we can
g0 to that says, Hey, here is the agreement that
You guys were going to pay the 20 percent?

A, Well, Lee understood that normally they
have to pay the 100 percent and that I don't even
bill the insuvrance companies if I believe that in
my heart of hearts that this is éntirely for IME
impairment: ratings, |

It was only with Lee; because my
timeline estimates that in 2005/6, 1 meet Gerry
Rosenthal, and then Gerry agfees with the.samea

Q. And how does Rosenthal agree with that
same arrangement? ' '

A, In thersame conference room. And,
meanwhile, he was looking at the seven example test
cases, and he said, Y;all realiy did well,

And I said, I'would ask the number, but
I don't know how well we did,‘but I certainly need
to be compensated for these tests, but, currentlyj
I am billing insurance whenever possible because

they have medical conditions.

If T can use that same information for

Lan IME impairment rating, then you just got off on

ADAMS vs. INT'L PAPER 54
Q. And it was Just through conversation,
correct?

/

. -~
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CARY E. FECHTER, M.D. November 02, 2015

| ADAMS vs. INT'L PAPER 22
1 And I meant to ask you before this

2 deposition, what exactly is the difference between

3 what you're asking for and what I just gave you?

4 Because I want to supplement this

5 deposition with the right documents.

) Q. Well, as we have talked about before --
‘7 (Telephonic interruption.)

8 - THE WITNESS: I'm sorry, this éhould be
|9 on vibrate.

10 BY MR. HERSHON:

11 Q. As we have discussed before prior to
- 12 you having representation, and then after you had

i3 representation with the permission of your

14 attorney, is that we are requesting any documents
15 | that relate to your billing records for these

16 patients and your claim for payment within thig
17 Workefs' Comp case or against Dr. Rosenthal.

18 ! : That's the extent of what this all

19 breaks down to.
20 , A. . Why is it listed into eight différent

21 | groups that all sound like the same thing?

22 Q. = Because lawyers like to write extra

23 words.

24 A. 'Is that the truth, because it looks

25 | like the total amount of all bills plus the

B ESQUIRE 0.211.DEPO (3376)
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CARY E. FECHTER, M.D. November 02, 2015
ADAMSV&INTLPAPER 23

Spreadsheet should cover all of these.
What it doesn't cover is any mailings
of bills that Sarah Andrews will either give an

affidavit or be deposed about that she was sending

Dr. Fechter, I have many e-mails back and forth
between Elaine ang myself about each of the bills
and the absolute necessity that they see the report
before they acknowledge a bill, |

Q. Who is Elainey

Al Elaine ~- 11y going to mispronounce her

Spanish last name. I think it's ‘spelled C—uFe—t~o,

|
|

like Cueto.

- But she wag Mr. Rosenthal'S'pfimary

billing individual who also correlated the reports

tc the bills.

And thosge communications are very large

in number ang Very specific in request.

Q. S50 you believe there may be e-mails "

between Yyour former billing Person for thege files,

Sarah Andrews, and someone at the Rosenthal lLaw

Firm that may just show transmissions of billing

information?

SESQUIRE

800.211.DFEPO {3376)
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CARY E. FECHTER, M.D. November 02, 2015
ADAMS vs. INT'L PAPER 24

A, Yes, and Sarah told me literally
yesterday -- last night -- Dr. Fechter, we also
sent hard copies to them by mail.

And I said, You did? Good.

Q. And what would an example of one of
these e-mails -- what would be attached to it?
What would be included in that? Or the mailed
billing record.

A. To the best of my knowledge -- and

that's all you can ask for -- is Elaine saying, wWe

‘don't gee the reports on these six patients, or

whatever. wWe did receive their bills. Could vou
please re-send those reports.

Or, we didn't see any reports on these
patients, you haven't billed us‘either, and our
response would be, You must have sent.that patient
to another dbctor, Or the patient never saw ﬁe.

There were many cases where -~ when I
say many,'I would say under 50, buft a significant
number of people -- who never saw me. Maybe -- I
don't like to be conjectural -- but maybe because
they didn't think they had a good case. &0 those
communications went back and forth,.

In the same since that you just asked

me to be deposed, if this is necessary, I will

lfi' (2 211,
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BEFORE THE SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION
W.C.C. FILE NO.: 0326995 et al,

SADIE ADAMS, ef al.,
Claimants,
~VS-

INTERNATIONAL PAPER COMPANY
and NEVAMAR COMPANY, LLC,

Employers,

INTERNATIONAL PAPER COMPANY
and ACE AMERICAN INSURANCE
COMPANY,

Carrierle@fendants.

)
)
)
)
)
)
)
)
)
)
j
)
J
)
)
)
}

e et e
T

SRR

- ldo hereby certify that | have caysed the Reply of Leon Martin Ortner to
Motion {0 Release Funds and exhibits thereto to be filed with the South Carolina
- Workers’ Compensation Commission and served upon the hereinbelow-described parties
‘by'causing the same t%)i%e placed in the United States Mail, with Proper postage affixed
- thereto, on this . d: ; ing:

South Carolina Workers' Compensationborﬁmissién v
P.0. Box 1715 '
Columbia, South Carafina 29202-1715

Lawrence M. Hershon, Esquire

Parker Poe Adams & Bernstein, LLP
1201 Main Street, Suijte 1450 .

Columbia, South Carolina 29201

Dr.CaryE. Fech{er S,
7786 Discovery Road ' C‘[/x,

North Charleston, South Carolina 29401 050 G‘@
0

F. Drake Rogers, Iii, Esquire , < 015

Young Clement Rivers, LLp UD/ ,

25 Calhoun Street, Suite 400 0444

Charleston, South Carolina 29401



Joshua A. Metcalf, Esquire

Forman Perry Watkins Krutz & Tardy, LLP
City Centre, Suite 100 :

200 South Lamar Street

Jackson, Mississippi 38201-4099

Theodore Leopold, Esquire

Cohen Milstein Sellers & Toll PLLC
2925 PGA Boulevard, Suite 200
Palm Beach Gardens, Florida 33410

- David Peariman, Esquire
The Steinberg Law Firm, LLP.
61 Broad Street
Charleston, South Carolina 29401

Edward M. Ricei, Esquire. =~ ... :
6650 W. Indiantown Road . Suite 200+, -
Jupiter, Florida 33458

R (_Z

LEON MARTIN ORTNER

' s «}—y
DATED: NoveMsER __:22_, 2018,
J
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The Supreme Court of South Carolina
’ OFFICE OF DISCIPLINARY COUNSEL

Lesiey M. Coggloia Post Offics Bax 12159
Disciplinary Counsel Columble, South Caroling 29211
Telephone: (803) 734-2038

C. Tex Davis Jr.
Fax: (803) 734-1864

Senicr Assistant Discipilnary Counsel

March 2, 2016

PERSONAL & CONFIDENTIAL

Dr, Cary E. Fechter
7786 Discovery Road
N. Charleston, SC 29420

Re: Lawyer: Leon Martin Oriner, Esquire
Case Number: 15-DE-1.-0660

Dear Dr. Fechter:

This office has conducted en investigation conceming the allegations of lawyer
migcenduct raised in the complaint you filed in connection with the above-referenced
matter. This investigation focused on those grounds for misconduct set out in the Rules
" for Lawyer Disciplinary Enforcement (RLDE), Rule 413, SCACR, adopted by the
Supreme Court of South Carolina.

This office is not autherized to give advice conceming a legal dispute or dealings
with a lawyer; nor is it empowered to intervene in a case. We cannot saek to cause
things to be done by a lawyer on behalf of a compiainant; nor can we seek to change
the autcome of a case. Instead, this office deals solely with issues of misconduct or
incapacity related to lawyers under these rules. We do so to preserve institutional
values of the legal system in South Carolina for the benefit of the public as & whole, not
to obtain individual benefii for a complainant.

} The provisioris of RLDE do not apply to legal matters related to whether or not

the outcome of a dispute was fair or 1o errors of law or judgment that might have been
made by a lawyer or judge. These are legal matters, which can only be addressed at
trial or on appeal using aporopriate procedures.




cc. leon Martin Criner, Esquire

Cary E. Fechter
March 2, 2016
Page Two

In your letter of complaint, you allege that Leon Martin Ortner, Esquire failed to
provide payment for services rendered in a worker's compensation matter. As a result
of your letter, this office conducted an investigation to ascertain if Mr. Ortner's conduct
viclated the Rules of Professional Conduct and the RLDE.

From our investigation, this office has determined that there is no evidence of
any such lawyer misconduct on the part of Mr. Ortner arising out of the events
mentioned in your complaint and that further investigation would not fikely reveal any
such evidence. o

Accordingly, you are hereby notified of the intent of this 6ﬂ‘ice to dismiss your

" complaint pursuant to the provisions of Rule 19(d)(1) of RLDE. You may seek a review

of this decision by an investigative panel of the Commigsion on Lawyer Conduct by filing
a writter request, which must be naceived in this office no later than April 1, 2016. If you
request a panel review, the lawyer will be given an opportunity to respond. Your request
and the lawyers response, if any, will be considered at the next investigative panel
meeting. You will then be notified of the panei's decision. Feel free to conact me if
you have any questions regarding this process.

v

C. Tex Davis Jr.

CTD/
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BEFORE THE SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

WCC FILE NUMBER 0326828
A Iﬂ " " | I !m,ployee,

Claimant,
-VS-
INTERNATIONAL PAPER COMPANY,

Employer/Self-insured,
Defendant.

TR Nt N Yt et et St v’ St et

|
|

AWARD OF SPECIAL REFEREE

F_lé_S_‘l_': In-accardance with the "Agreement to Submit Workers' Compensation Claim to Binding Review

Process,” all claimants in the abave-captioned action agreed o, among other things, submit net glabal

+ proceeds into a gualified fund with said net proceeds to be allocated by a Special Referes to finally and
completely resolve the ciaims of saig claimants and that said allocation by the Special Referee is a final
and hinding decxsxon and shall not be subject to further litigation or appeal (hereinafter referrea to as the
“procesz");n add:tun the claimants agreed to authorize their aftorneys o exerute any and ail documents
on their behalf;

SECOND: Defendants hersin also agreed to participate in and be bound by said process:

+ THIRD: Said process was adopted and approved by the South Carolina Workers’ Compensation
Commission (hereinafter referred to as the “Commission”) by Consent Order of Commissionar Aisha
Taylor on July 22, 2014 (see attached hereto as Exhibit A):

FOURTH: Attorney H. Mills Gallivan was appointed as Special Referae and he made his final dagcisions

-és to each claimeant and allocated sad net proceeds in sccordance therew ith;

FIFTH: The Specxal Referee submitted his allocation of said net proceeds to the Commission which was
édopted and approved by Order of Commissi loner Aisha Taylor on December 10, 2015 (see attached

. ereto as Exhibit B);

SIXTH: Pursuant to the final decision and the aforementioned allocation made by the Special Referee
and heretofore approved Ly the Commission, MS, and shalf hereby be, entitled to an award

‘in the amount of NSRS fu)) and final resolution of his/her claim;
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SéVENTH: Pursuant to said process and the aforementioned Consent Order of Commissioner Taylor of
Jufy 22, 2014, Defendants herein shall cover the costs of determining and establishing any necessary
Medicare Set-Asides and satisfy all Medicare or other governmental and conditional liens, as well as the
costs of negotiating the amounts of Medicare Set-Asides and liens with the Center of Medicare Services:

Even though the claimant is currently eligible to receive Medicare beneﬂts the within claim does
not to fall within the current parameters of requiring formal Medicare approval as of the date of this
settJement as the total settlement value is less than $25,000.00. Pursuant to the April 25, 2006
Memorandum from the Centers for Medicare and Medica(e Sewicgs} Medicare appro‘va_{( is only
necessary at the current time if the claimant is Medicare eligible and the total settlement value éxceeds
$25,000.00.

Under the terms and provisions of the Consent Order of Commissioner Aisha Taylor dated July
22, 2014 and the Order of Commissioner Aisha Taylor dated December 10, 2015, the defendants are
required to resolve any Medicare liens and/or other governmenta! and condftlonal |!EHS andfor any
Medicare Set Aside issues that, may pertain to any individusl cleimants who are recs:vmg settlement
funds. In.this regard, the parties, by and through their undersigned atlorneyb further acknowledge and
agree that no one involved in the settlement has any control or can in any way predict an/ individual
qfa:‘mant’s entitlement to future Social Security, Medicare or Medicaid beneftq C‘ounse! for the ciai imants
have incarporated Utica-Maohawk language into the settlement documents for the purpose of aﬁemptmg
‘ tc; protect and preserve any individual claimant's future benefits in accordance with the gpplicable law and
50cxal Security reguiations and procedures,
' Cefendants have completely denied 2ny and all such claims to date and have not paid any
exper,ses or benefits in relation o the same The settlement of this claim is NOT tc be deemed an
a‘cknowiedgement of liability and in fact, Defendants continue to fully deny any and all liability for the
within alleged injuries. However, in order to accommodate settlement of this contested clajm, Defenvdants
E;;gree to investigate any traditionai Medicare ‘liens and reserve the right to appeal andior contest the
same to the fullest extent possible. Claimant assigns and authorizes the right to 'Défendanﬂempfoyer to
pursue an appeal of any Medicare lien and will sign any necessary consent form needed to proceed with
such an .appeal: In the event that Medicare would not waive the Medicaré lier due to the denijed and
disputed nature of this claim, Defendants will be responsible to pay the Medicare lien abave and beyond

the within identified settlement amount.
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Itis further understood and agreed that the claimant and claimant's counsel hereby agree as part
of this Release to provide Defendants within thirty (30) days of their request any and all information
required for compliance with the Medicare Mandatory Insurer Reporting requirement, 42 U.S.C. §1395y
(b)8);

EIGHTH: Said award in the amount of JEEEEP® in compromised settlement of disputed past and
future disability compensation benefits shall be allocated for a period of 499.64 weeks representing the
claﬁmant’s life expectancy of 9.61 years at a rate of $8.33 per week, commencing on the date of approval
of this agreement by the Commission, pursuant to the pravisions of S.C. Code Ann: Section 18-1-150

(1978) and the decision of the Scuth Caraling Supreme Court in the decision of James v. Anne’s inc., 330

SC 188, 701, S.E.2d 730 (2010); Utica-Mohawk Mills v. Orr"227 SC 226, 8 SE.2d 587 (1955), and

Scjarotta v. Bowen, 837 F.2d 135 (3d Cir. 1988); and

NINTH: H. Milils Gallivan and the law firm of Gallivan, White & Boyd, PA shall be heid harmless by ali
parties and the attorneys representing said parties and H. Mills Gallivan and the'law firm of Gallivan,
White & Bovd, PA shall have absalutely no fiability whatsoever with regard to the:decision in this matter.

nym___, 2017,

s 27"
‘DONE AND ENTERED INTO on this L _dayof _/

BY:
L/
LEON MARTIN DRTNER
ON BEHALF OF ATTORNEYS FOR EMPLOYEE

INTERNATIONAL PAPER COMPANY
EMPLOYER/SELF-INSURED

BY: 7 ®?

F. DRAKE ROGERS, i
ATTORNEY FOR THE EMPLOYE:RISELF~1NSURED
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CIVIL ACTION NO.: 2017-CP-10-04371

Cary E. Fechter, MD,

Plaintiff,
ORDER DENYING MOTION TO
\'2 DISMISS
Leon Martin Ortner, The Ortner Law Firm,
LLC, Gerald Rosenthal, and Rosenthal, Levy,
Simon, and Ryles,
Defendants. & =]
] Y=
DR T
32,("‘ -} JS—
—~ — ] Rama
Presiding Judge: Hon. Deadra L. Jefferson 91:_1: @ E.,mi
Plaintiff’s Attorney: Melvin Bannister, Esq. T = ij
Defendants’ Attorneys: Justin P. Novak, Esq. =T = W
M. Dawes Cooke, Jr., Esq. &2 i
Date of Hearing: January 9, 2019 &
Court Reporter: Karen Andersen

This matter came before the Court on January 9, 2019, upon Defendants Leon
Martin Ortner and The Ortner Law Firm, LLC’s Motion to Dismiss, filed January 8,2018. Present
at the hearing were M. Dawes Cooke, Jr, Esquire and Justin P. Novak, Esquire, as counsel for
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC Inc., and Melvin D. Bannister,

Esquire as counsel for Plaintiff Cary E. Fechter, MD.

ALLEGATIONS

In the Complaint, filed August 25, 2017, Plaintiff alleges causes of action against
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC Inc. (“Ortner Defendants”) and
Defendants Gerald Rosenthal and Rosenthal, Levy, Simon, and Ryles (“Rosenthal Defendants”)
for breach of contract, fraud, breach of contract with fraudulent intent, unfair trade practices, and

pre-judgment interest arising from allegations that Plaintiff should be further compensated for the

\
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performance of certain medical examinations and the issuance of medical reports for claimants
involved in a workers’ compensation cas‘e. (See Compl.) According to the Complaint, the Ortner
Defendants retained Plaintiff to perform the medical examinations and provide the reports in 2002.
(Compl. [ 5.) The Complaint also alleges that the Rosenthal Defendants paid Plaintiff the sum of
Twenty-Five Thousand ($25,000) Dollars for the examinations and reports of fifty claimants.
(Compl. § 12.) Plaintiff, howevgr, alleges making initial examinations and reports for
approximately 458 claimants. (Compl. § 13.) The Complaint also alleges that the Ortner
Defendants and Rosenthal Defendants agreed to pay for all medical treatment charges not covered
by insurance and to make payment in full upon settlement or verdict. (Compl. § 15-16.)

The Ortner Defendants move to dismiss Plaintif’'s Complaint on the grounds that the
Circuit Court has been divested of jurisdiction to hear and determine these claims because the
South Carolina Workers’ Compensation Commission (“Commission”) previousiy exercised
exclusive original jurisdiction over the claims asserted in the Complaint. The Ortner Defendants
also move to dismiss Plaintiff's Complaint on the grounds that Plaintiff’s failure to seek review of
the Commission’s determination constitutes a bar to further litigation of the claims, and that
Plaintiff is barred from re-litigating the claims because the Commission actually and necessarily
directly determined the material facts and issues of law sought to be litigated. Finally, the Ortner
Defendants move to dismiss Plaintiff’s Complaint on the basis of insufficient service of process
because Plaintiff failed to serve the Summons and Complaint within the statute of limitations', and
that the Complaint fails to plead facts sufficient to constitute the Unfair Trade Practices cause of

action.

I At the call of the motion, Defense Counsel informed the Court that it was withdrawing the motion to dismiss the
case based on insufficient service of process grounds. However, by doing so was not waiving the right to raise it at a

later date.
%



While awaiting the hearing of the Motion to Dismiss, on October 3, 2018, counsel for
Plaintiff served a Notice of Deposition for Leon Martin Ortner.? In response, counsel for the Ortner
Defendants served and filed the Objection to Notice of Deposition of Leon Martin Ortner and
Motion for Protective Order Staying Discovery and Other Proceedings, in which the Ortner
Defendants move to stay all discovery and other proceedings and strike the action from the jury
trial roster until disposition of the pending Motion to Dismiss.?

FACTUAL BACKGROUND*

The Ortner Defendants were retained to represent claimants (“Nevamar Claimants”) ina

worker’s compensation action — Sadie Adams, etal.. v. International Paper Company and Nevamar

Company. LLC (WCC File No. 0326995) — against employer International Paper Company and
Nevamar Company, LLC (“Nevamar Defendants”). On or about October 2005, Plaintiff was
retained by the Rosenthal Defendants to perform independent medical examinations and make
independent reports on the Nevamar Claimants. The parties agreed that the Plaintiff was to be paid
the sum of Five Hundred ($500.00) Dollars for the initial medical examination and report for each
of the Nevamar Claimants, and additional sums for subsequent examinations and reports. The
Plaintiff also contends that the Ortner and Rosenthal Defendants agreed to pay the Plaintiff for
pulmonary function tests, stress tests, sleep study examinations, and for medical treatment
provided that was not covered by the Nevamar Claimants health insurance policies. In 2006, the
Ortner Defendants associated with the Rosenfhal Defendants, and the latter affirmed the contract

with the Plaintiff agreeing to pay for the services rendered. The parties dispute the number of

2 Although the document sent to opposing counsel is captioned as an “Acceptance of Service”, the document appears,
in fact, to be an effort to notice the deposition of Leon Martin Ortner.

3 A Form 4 Order was filed on January 16, 2019 disposing of the Motion for Protective Order as Moot as the Court’s
ruling on the Motion to Dismiss is dispositive.

4 This statement of the procedural history is drawn from the pleadings and from matters outside the pleadings which
the parties introduced in challenge to the circuit court’s jurisdiction.

3, 96



Nevamar Claimants the Plaintiff was retained to evaluate. The Plaintiff contends that he met with
more than 600 current and former Nevamar employees, and made initial examinations and reports
to approximately 458 Nevamar Claimants. Conversely, the Rosenthal Defendants assert that they
hired him to evaluate up to fifty (50) Nevamar Claimants, and that the Plaintiff unilaterally and
voluntarily chose to continue treating Nevamar Claimants as regular patients separately from the
worker’s compensation litigation. In 2010, the Plaintiff invoiced the Rosenthal Defendants seeking
payment of funds in addition to the Twenty-Five Thousand ($25,000.00) Dollar retainer amount.
The parties do not dispute the Twenty-Five Thousand ($25,000.00) Dollars paid to the Plaintiff for
50 of the Nevamar Claimants. However, there are conflicting accounts among the parties as to
whether a written contract existed between the parties. The Rosenthal Defendants assert that the
only document that reflects an agreement between it and the Plaintiff is a 2010 letter from the
Rosenthal Defendants to Dr. Fechter sent in response to the Plaintiff’s aforementioned invoice that
confirms a $25,000 retainer was paid for up to fifty evaluations. The Plaintiff asserts that after he
would forward an invoice for his fees, he would receive a letter signed by Leon Martin Ortner that
stated, in part, as follows: “Please be advised that this Law Firm represents the above-named
individual(s) for injuries sustained on or about the above referenced date...Please be advised that
your fee will be protected in this matter and that you will be paid in full upon settlement or verdict
in this case.” The Plaintiff asserted a right to further compensation arising from his evaluation and
treatment of the Nevamar Claimants in his deposition testimony taken in the Nevamar action on
November 2, 2015. (WCC File No. 0326995 Or. Granting Mot. to Release Funds 6-7, Jan. 26,
2016; WCC File No. 0326995 Reply to Mot. to Release Funds, Dec. 2, 2015).

On April 1, 2014, the Nevamar Claimants in Sadie Adams, et al., v. International Paper

Company and Nevamar Company, LLC (WCC File No. 0326995) collectively settled their

G



workers’ compensation claims at mediation. (WCC File No. 0326995 Consent Order § 5, July 22,

2014.) Pursuant to the settlement agreement, the Nevamar Defendants deposited the settlement

funds into a qualified fund to be administered by a special referee from which all attorneys’ fees
and costs were also to be distributed upon approval of the South Carolina Workers” Compensation
Commission (“Commission"’). (1d.)

On November 13, 2015, the special referee reported holding in trust Five Hundred
Thousand Dollars in approved costs pending instructions from the claimants’ attorneys regarding
final disbursement or an order from the Commission. (WCC File No. 0326995 Initial Report of
the Special Referee  1(b), Nov. 13, 2015.) On December 10, 2015, Commissioner Aisha Taylor
approved the special referee’s decisions regarding the settlement proceeds. (WCC File No.
0326995 Order § 2-3, Dec. 10, 2015.)

On November 18, 2015, the Rosenthal Defendants submitted to Commissioner Taylor a
motion to release the funds held on deposit for the reimbursement of approved costs incurred on
behalf of the Nevamar Claimants. (WCC File No. 0326995 Mot. to Release Funds, Nov. 18,201 5.)
The Rosenthal Defendants properly served Plaintiff with the motion. (WCC File No. 0326995 Or.
Granting Mot. to Release Funds 3, Jan. 26, 2016.) In the motion, the Rosenthal Defendants sought
the release of all of the funds held in trust to the Rosenthal Defendants. (Id. at 1.) The motion
specifically asserted that Commissioner Taylor should deny any claims to the funds made by
Plaintiff on the grounds that Plaintiff cannot establish any contractual right to any further payment.
dd.)

On November 30, 2015, the Ortner Defendants submitted a reply to the motion, similarly
serving Plaintiff. (WCC File No. 0326995 Reply to Mot. to Release Funds, Dec. 2, 2015; WCC

File No. 0326995 Or. Granting Mot. to Release Funds 3, Jan. 26, 2016). In the reply, the Ortner
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Defendants requested that Commissioner Taylor inquire into Plaintiff’s claims to additional
payment and issue an order determining the rights of all concerned parties to the funds being held
in trust. (Id. at § 1.) The Ortner Defendants made no claim to the funds. (Id.) The Ortner Defendants
instead sought complete adjudication of the rights and responsibilities of all parties to any monies
which may be owed to Plaintiff. (1d. at 16.)

Plaintiff did not respond to the motion or to Ortner’s reply. (WCC File No. 0326995 Or.
Granting Mot. to Release Funds 3, Jan. 26, 2016.) On January 26, 2016, Commissioner Taylor
ordered the release of the totality of the funds held in trust to the Rosenthal Defendants. (Id.) In
the order, Commissioner Taylor specifically found that: (1) Plaintiff was properly served with the
Motion to Release Funds and the Reply of Leon Martin Ortner to the Motion to Release Funds and
failed to respond, (2) Plaintiff failed to establish entitlement to any funds in addition to those
previously received, I(3) Plaintiff cannot establish any contractual arrangement that would entitle
Plaintiff to any additional funds, (4) no agreement exists obligating the Ortner Defendants or
Rosenthal Defendants to pay for any of the additional services performed by Plaintiff, and (5
Plaintiff is not being deprived of any payment due. (1d. at 3, 5, 6-7.) Plaintiff was served with the
Order Granting Motion to Release Funds on January 27,2016. (1d. at 10.) Plaintiff did not appeal
the order. Instead, Plaintiff filed the subject Summons and Complaint in this Court on August 25,
2017. Defendants Leon Martin Ortner and The Ortner Law Firm, LLC filed the subject Motion to
Dismiss on January 8, 2018.

CONCLUSIONS OF LAW

I Lack of Subject Matter Jurisdiction
“Jurisdiction is generally defined as ‘the authority to decide a given case one way or the

other.”” Limehouse v. Hulsey, 404 S.C. 93, 104, 744 S.E.2d 566, 572 (2013) (quoting 32A

G
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Am.Jur.2d Federal Courts § 581 (2007)). “Specifically, ‘Jurisdiction is composed of three
elements: (1) personal jurisdiction; (2) subject matter jurisdiction; and (3) the court’s power to

render the particular judgment requested.”” 1d. (quoting Indep. Sch. Dist. No. 1 of Okla. County

v. Scott, 15 P.3d 1244, 1248 (Okla. Civ. App. 2000)). “Without jurisdiction, a court cannot proceed
at all in any cause; jurisdiction is the power to declare law, and when it ceases to exist, the only
function remaining to a court is that of announcing the fact and dismissing the cause.” Id. (quoting
32A Am.Jur.2d Federal Courts § 581 (2007)). The Constitution of the State of South Carolina
provides that “[tJhe Circuit Court shall be a general trial court with original jurisdiction in civil
and criminal cases, except those cases in which exclusive jurisdiction shall be given to inferior
courts[.]” S.C. CONST Art. V, § 11. Accordingly, “[w)hile the circuit court has subject matter
jurisdiction over [general classes of] claims, certain cases may be taken from the circuit court’s

original jurisdiction by the General Assembly.” Poch v. Bayshore Concrete Products/South

Carolina, Inc., 386 S.C. 13,22, 686 S.E.2d 689, 694 (Ct. App. 2009). For example, “[t]he General
Assembly has vested the South Carolina Workers’ Compensation Commission with exclusive

original jurisdiction over employees work-related injuries.” Posey, 378 S.C. at 223, 661 S.E.2d at

402 (citing Sabb v. S.C. State Univ., 350 S.C. 416, 423, 567 S.E.2d 231, 234 (2002)). As a result,

“3 Workers’ Compensation action is the exclusive means to determine claims against an
individual’s employer for work-related accidents and injuries.” Id. at 224, 661 S.E.2d at 403,

As part of this exclusive original jurisdiction, the Commission has the authority to determine all
questions relating to workers” compensation claims, including the approval and disbursement of
costs incurred in the prosecution of a claim. S.C Code Ann. § 42-3-180 (2001) (“All questions
arising under this title, if not settled by agreement of the parties interested therein with the approval

of the commission, shall be determined by the commission, except as otherwise provided in this
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title.”); S.C. Code Ann. Regs. § 67-1206 (2001) (“[A]n attorney may request approval of the actual
costs incurred in the prosecution of a claim [including] expenses associated with the evaluation or
treatment of the client.”). The Ortner Defendants cite Labouseur to support their claim that the
Commission has the power to decide questions that are ancillary to the determination of the

employee’s right to compensation. Compare Labouseur v. Harleysville Mutual Insurance

Company, 302 S.C. 540, 543, 397 S.E.2d 526, 528 (1990) with Capital City Ins. Co. v. BP Staff,

Inc., 382 S.C. 92, 101, 674 S.E.2d 524, 529 (Ct. App. 2009) (reversing the trial court’s dismissal
of Capital City’s complaint on the grounds that a simultaneous administrative hearing regarding a
modifier did not divest the circuit court of its power to hear claims of breach of contract and fraud)

and Roper Hosp. v. Clemons, 326 S.C. 534, 484 S.E.2d 598 (Ct. App. 1997) (affirming the circuit

court’s refusal to reopen a settled Workers’ Compensation case because the health care provider
lacked standing under the Workers” Compensation Act).

In Labouseur, the employer — Labouseur — sued its workers’ compensation insurance
carrier and agent for wrongful cancellation of its 1985-86 policy. Labouseur, 302 S.C. at 541, 397
S.E.2d at 527. During the aforementioned policy year, an employee of Labouseur was injured on
the job in June of 1986. Id. Thereafter, Labouseur was forced to hire counsel and defend his
employee’s claims due to the contested cancellation. Id. Prior to the Commission determining
whether the employee’s claims were compensable, Labouseur brought suit in circuit court against
the insurance carrier and agent. I[d. The Supreme Court held that “when there is a pending
employee claim for compensation, the exclusive jurisdiction for the determination of questions
concerning cancellation, coverage, construction, of insurance contracts, and the like, is in the

Workers’ Compensation Commission. [Likewise], when there exists no pending employee claim
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for compensation, the Commission lacks the jurisdiction to decide such questions.” Id. at 543,397
S.E.2d at 528.

Conversely, in Capital City, BP Staff sought workers’ compensation coverage and the case
was assigned to Capital City through the South Carolina Department of Insurance Workers

Compensation Assigned Risk Insurance Plan. Capital City Ins. Co., 382 S.C. at 96,674 S.E.2d at

526. BP Staff was assigned an “experience modifier” that BP Staff appealed from September of
2002 to August of 2006, which ultimately culminated in the modifier being affirmed by the
Administrative Law Court (“ALC™). Id. Prior to the modifier being affirmed by the ALC, Capital
City commenced breach of contract and fraud claims against BP Staff that were later dismissed by
the trial court on the grounds that the “modifier dispute was the linchpin regarding any and all
disputes between the parties,” and the ALC was the proper forum. Id. at 98, 674 S.E.2d at 527.
The Court of Appeals held that “Capital City’s breach of contract and fraud claims are part of the
general class of cases which the court of common pleas has jurisdiction to hear[,] and the mere
fact that Capital City was also engaged in an administrative proceeding regarding the modifier did
not divest the circuit court of its power to hear and determine the claims of breach of contract and
fraud.” 1d. at 101, 674 SE.2d at 529.

Similarly, in Clemons, Roper Hospital treated Wesley Clemons from November 1991 to
January 1992 for back injuries he allegedly sustained while employed with J ohn Weiland Homes.

Roper Hosp. v. Clemons, 326 S.C. 534, 536, 484 S.E.2d 598, 599 (Ct. App. 1997). Zurich

Insurance (“Respondent”) asserted that Mr. Clemons medical expenses in the amount $83,172.05
were not related to a compensable injury and denied coverage. Id. Mr. Clemons and Respondent
entered a lump sum settlement agreement, which was approved by the Commission, and Roper

Hospital moved to reopen the case, claiming it was entitled to payment for Mr. Clemons’ medical



bills. Id. The Court of Appeals affirmed the decision of the single \commissioner that Roper
Hospital was not entitled to relief (;r standing, and held that “[nJowhere in the [ Workers’
Compensation] Act 1s there a provision to allow any party, other than the employee and the
employer to participate in the Commission’s proceedings... [and] Appellant clearly has a cause of
action against the patient/employee for services rendered based on common law.” 1d. at 539, 484
S.E.2d at 600 (emphasis added).

The Court does not find the decision in Labouseur to be controlling in the present case.

Here, the dispute is not one that arises under the Workers’ Compensation Act (“the Act™). On the
contrary, this action arises out of an alleged contract between two non-parties to the underlying
workers’ compensation action, which ultimately falls under South Carolina’s common law and
within the purview of this Court. Though the Commission has the authority to determine the
disbursement of costs incurred in prosecuting a workers compensation claim (including expenses
associated with the evaluation or treatment of the client/claimant), the Commission is not
empowered with exclusive jurisdiction to determine claims that do not affect the employee’s right
to compensation. See Labouseur,302 S.C. at 543,397 S.E.2d at 528 (asserting that the Commission

could not adjudicate the claims between the insured and its carrier and agent in a meaningful way

absent the pending employee claim for compensation); See also Price v. Peachtree Elec. Servs..

Inc., 396 S.C. 403, 721 S.E.2d 461 (Ct. App. 2011), affd as modified, 405 S.C. 455, 748 S.E.2d

229 (2013) (“Claims not affecting the employee’s right to compensation are within the purview of
the circuit court, not of the Commission.”).

Like the Appellant in Capital City Ins. Co., the Plaintiff has asserted claims for breach of

contract and fraud, which the Court of Appeals determined were in the general class of cases this

Court is empowered to hear. The dispute between the Plaintiff and the Ortner Defendants here is,
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principally, not one arising under the Act, since the Act’s sole purpose is to establish the rights of
an employer and employee. Though the single commissioner, in her Order Granting the Motion to
Release Funds, found that the Plaintiff lacked any rightful claim to the funds being held in trust,
the Court finds this Order has no preclusive effect as the Plaintiff and Defendants were not parties
to the underlying Workers’ Compensation action and thereby, have retained their rights to pursue
any claims pursuant to common law principles Contract or otherwise. The findings by the single
commissioner comport with the commission's authority to determine the disbursement of costs
including reasonable expenses associated with the evaluation and treatment of the claimants.
However, the facts as alleged in this case contend that a separate contract for payment was entered
into by and between the parties of which the commissioner would have had no jurisdiction to
adjudicate. For the foregoing reasons, this Court does not lack subject matter jurisdiction and the
Ortner Defendant’s Motion to Dismiss pursuant to Rule 12(b)(1), SCRCP is hereby denied.
I1. Exhaustion of Administrative Remedies

“The South Carolina Supreme Court has indicated that dismissal may be proper under Rule

(12)(b)(6), SCRCP, for failure to state a claim where the opposing party is required to exhaust its

administrative remedies as a matter of law, but failed to do so.” Capital City Ins. Co., 382 S.C. at

102, 674 S.E.2d at 529. The doctrine of exhaustion of administrative remedies is applicable “when
a litigant attempts to invoke the original jurisdiction of a circuit court to adjudicate a claim based
on a statutory violation for which the legislature has provided an administrative remedy.” Id.

(citing Thomas Sand Co. v. Colonial Pipeline Co., 349 S.C. 402, 413, 563 S.E.2d 109, 115 (Ct.

App. 2002)). Accordingly, litigants are required to exhaust the available administrative remedies

prescribed in the Act prior to seeking review of a commissioner’s determination. See Unisys Corp.

v. S.C. Budget & Control Bd., 346 S.C. 158, 176, 551 S.E.2d 263, 273 (2001) (affirming that a
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failure to exhaust administrative remedies precludes original resort to courts where an
administrative agency is granted exclusive jurisdiction by the express terms of a statute). However,
“[a] party is not required to exhaust administrative remedies if the issue is one that cannot be ruled

upon by the administrative body.” Capital City Ins. Co., 382 S.C.at 102, 674 S.E.2d at 529 (citing

Charleston Trident Home Builders, Inc. v. Town Council of Town of Summerville, 369 S.C. 498,

502, 632 S.E.2d 864, 867 (2006)).

As stated above, the Plaintiff’s causes of action in the present case did not affect the
Nevamar Claimants’ — the employees in the underlying workers’ compensation case — right to
compensation, and, thus, the Plaintiff had no meaningful ability to exhaust his claims before the
Commission. By virtue of the funds held in trust specifically for the Nevamar Claimants, the Ortner
Defendants have failed to show how the Plaintiff’s claims effected the right of the employees to
recover from the Nevamar Defendants. Pursuant to an approved settlement agreement, the
Nevamar Claimants’ injuries were clearly found to be compensable under the Act. In fact, the
Special Referee, in his initial report, indicated that One Miliion Five Hundred Thousand
($1,500,000.00) Dollars would be held in trust for the 304 Nevamar Claimants. Therefore, the
Plaintiffs claims for breach of contract, fraud, breach of contract with fraudulent intent, unfair
trade practices, and pre-judgment interest against the Ortner Defendants in no way affected the
ultimate issue determined by the Commission — the Nevamar Claimant’s right to compensation.
Since the claims asserted by the Plaintiff are not of the type that can be adjudicated by the
Commission, but are of the class of cases reserved for the circuit court, the Ortner Defendants
Motion to Dismiss pursuant to 12(b)(3) and 12(b)(6) is hereby denied.

II. Relitigation of Plaintiff’s Claims

“Collateral estoppel prevents a party from re-litigating an issue in a subsequent suit which

was actually and necessarily litigated and determined in a prior action.” Crosby v. Prysmian
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Communications Cables and Systems USA, LLC, 397 S.C. 101, 108, 723 S.E.2d 813, 816-17 (Ct.

App. 2012). Accordingly, «under the doctrines of res judicata and collateral estoppel, the decision

of an administrative tribunal precludes the relitigation of the issues addressed by that tribunal in a

collateral action.” Bennett v. S.C. Dep’t. of Corr., 305 S.C. 310, 312, 408 S.E.2d 230,231 (1991).
In addition, “[¢]quitable estoppel precludes a party from asserting rights ‘he otherwise would have
had against another’ when his own conduct renders assertion of those rights contrary to equity.”

Pearson v. Hilton Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 2012) (quoting

Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001)). Lastly, a party may also voluntarily and

intentionally relinquish or abandon a known right. Strickland v. Strickland, 375 S.C. 76, 83-86,

650 S.E.2d 465, 469-71 (2007) (discussing the doctrine of waiver and laches). “Laches is an
equitable doctrine defined as ‘neglect for an unreasonable and unexplainable length of time, under
circumstances affording opportunity for diligence, to do what in law should have been done.”” Id.

at 83, 650 S.E.2d at 469 (quoting Hallums v. Hallums, 296 S.C. 195, 198, 371 S.E.2d 525, 527

(1988)). “In order to establish laches as a defense, a defendant must show that the complaining
party unreasonably delayed its assertion of a right, resulting in prejudice to the defendant.” 1d.
“The equitable doctrine of laches is equivalent to the legal doctrine of waiver, which is the
‘voluntary and intentional relinquishment or abandonment of a known right[.]” Id. at 85, 650
S.E.2d at 470.

Here, the Plaintiff had no meaningful opportunity to adjudicate his common law claims
before the Commission. Moreover, the Plaintiff was not a party with standing before the
Commission as the Act establishes the rights of an employer and employee dispute. As stated
above, the Plaintiff had no duty to exhaust administrative remedies that were tenable at best,

because the causes of action set forth in his Complaint are in the original purview and jurisdiction

&
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of this Court. The Commissioner was empowered to determine the actual costs incurred in the
prosecution of the claims and necessarily determined those costs in ordering the disbursement of
the settlement funds. However, the Commissioner could not and did not actually and necessarily
determine the material facts and issues of law underlying the Plaintiff’s claims for breach of
contract, fraud, breach of contract with fraudulent intent, unfair trade practices, and pre-judgment
interests. Therefore, the Ortner Defendants’ Motion to Dismiss pursuant to Rules 12(b)(3) and

12(b)(6), SCRCP is hereby denied.

IV.  Failure to State a Claim under South Carolina Unfair Trade Practices Act
“A motion to dismiss pursuant to Rule 12(b)(6) must be based solely on the allegations set

forth in the complaint and we must presume all well-pled facts to be true.” Gressette v. South

Carolina Elec. and Gas Co., 370 S.C. 377, 378-79, 635 S.E.2d 538, 538 (2006). “The circuit court,
in a civil action, may dismiss a claim when the defendant demonstrates the plaintiff has failed to
state facts sufficient to constitute a cause of action in the pleadings filed with the court. The motion
cannot be granted if the facts set forth in the complaint and the inferences reasonably drawn

therefrom would entitle the plaintiff to any relief on any theory of the case.” Sloan Constr. Co..

Inc. v. Southco Grassing, Inc., 368 S.C. 523, 525-26, 629 S.E.2d 372, 373 (Ct. App. 2006)

(emphasis added). This remedy is considered “drastic” and the pleadings should be “construed

liberally” so that “substantial justice is done between the parties.” Overcash v. SCE&G, 364 S.C.

569, 572, 614 S.E.2d 619, 620 (2005). In the light most favorable to the Plaintiff based solely on
the allegations set forth on the face of the complaint with every doubt resolved in his favor the
Motion to Dismiss for failure to state a claim under the South Carolina Unfair Trade Practices Act

is heard and respectfully denied.

6
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IT IS SO ORDERED!

HQl. DEADRA L. JEFFERSON
Presiding Judge
Ninth Judicial Circuit

LF& day of %Q . ,2019
Charleston, South €arolina
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

CASE NO.
2017-CP-10-04371

Cary E. Fetcher, M.D.
[ ] Plaintiff

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

V.

S N N e N N N e N e

Leon Martin Ortner, The Ortner Law Firm, Llc,
Gerald Rosenthal, And Rosenthal, Levy, Simon And

Ryles,
0< Defendant. _ )
Plaintiff’s Attorney: Defendant’s Attorney:
Melvin D. Bannister, Bar No. 505 Justin P. Novak, Bar No. 79922
Address: Address: »
P.O. Box 6833, Columbia, SC 29260 PO Drawer H Charleston SC 9402
phone: 803-782-8688 fax: phone: 843.577.7700 fax: 843.577.7708
e-mail: sctriallawyer@bellsouth.net other: e-mail: jnovak@barnwell-whaley.com other:

(<] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[ ] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS 11 and IIT)
[1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) '

SECTION I: Hearing Information
Nature of Motion: Motion to Reconsider, Alter or Amend Order Denying Motion to Dismiss
Estimated Time Needed: 30 minutes Court Reporter Needed: ] YES / [ ] NO

SECTION II: Motion/Order Type
D4 Written motion attached
[ Form Motion/Order

[ hereby move for relief or aWrt as set forth in the attached proposed order, .

= April 18.2019 -
Signature of Adforney for [ |Plaintiff / DDefendant Date submitted

SECTION 1II: Motion Fee
PAID - AMOUNT:
[JEXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[ ]Indigent Status [ ] State Agency v. Indigent Party
(] Sexually Violent Predator Act [] Post-Conviction Relief
[_] Motion for Stay in Bankruptcy
[ 1 Motion for Publication 1 Motion for Execution (Rule 69, SCRCP)
[ ] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[] Other: Filing fee not required for requests for protection from court appearance

JUDGE’S SECTION
[_] Motion Fee to be paid upon filing of the attached
order. JUDGE
[] Other:
CODE: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CIVIL ACTION NO.: 2017-CP-10-04371
Cary E. Fechter, MD,
Plaintiff, \
MOTION TO RECONSIDER, ALTER,
V. ‘ OR AMEND ORDER DENYING
MOTION TO DISMISS
Leon Martin Ortner, The Ortner Law Firm, ON BEHALF OF DEFENDAN'Ig
LLC, Gerald Rosenthal, and Rosenthal, Levy, LEON MARTIN OR@EWD“" 1%
Simon, and Ryles, THE ORTNER LAW RWH,C 70 w;:_
P ¥
: 3
Defendants. = i ":Y }
PLEASE TAKE NOHCE that Defendants Leon Martin Ortner and The Orther ]/J W.)Fm%;

LLC (“Ortner Defendants™), by and through the undersigned counsel and specifically reserving the
tight to answer fully the allegations of the Complaint, will move this Court before pleading on the
tenth (10th) day after service hereof or at such time and place as is convenient to the Court and
- counsel pursuant to Rules 5 (b) 59(e) and 60(b), SCRCP, for an Order Altering or Amending The
- .Honorable Deadra L. Jefferson’s Order Denying Defendants Leon Martin Ortner and The Ortner
Law Firm, LLC’s Motion to Dismuss filed on Aptl 5, 2019. The Ortner Defendants received written
notice of the entry of the order on April 8, 2019.

The Ortner Defendants move this Court to alter or amend the Order Denying Defendants
Leon Martm Ortner and The Ortner Law Firm, LLC’s Motion to Dismiss on the ground that the
‘evidence before the Court is sufficient to establish that the claims are barred by the doctrines of
collateral estoppel, equitable estoppel, estoppel by record, laches, and waiver. Specifically, though
Plamuff was timely- sewedr with notice of the prior Wotkers’ Compensation Commission

proceedings, including the consideration and disbursement of expense reimbursement funds, and

{00891357.00C.1}



was represented by counsel, Plaintiff made no objection to the proposed disbursement of the
$500,000.00 in funds set aside from the settlement for the payment of expenses associated with the
evaluation or treatment of the claimants. Although fully aware of the proceedings, Plaintiff did not
pursue any claim to the funds, did not object to the funds being disbursed entirely to the Rosenthal
Defendants—which had taken responsibility for paying all costs in the case—and did not contest
the Commissioner’s order governing disbursal. As a result, Plaintiff should now be estopped, as a
matter of law, from claiming additional payment from the Ortner Defendants, who made no claim
to the funds, requested a full adjudication of all claims to the funds, and relied in good faith upon
the cost-approval process of the Workers Compensation Commission and this Court should dismiss
the instant action pursuant to Rule 12(b)(1) and (6), SCRCP.

“Coﬂaterél estoppel, also known as issue preclusion, prevents a party 'froxﬁ relitigating an
issue that was decided mn a previous ‘action, regardless of W;hethcr the claims 1n the fﬁst and

subsequent lawsuits are the sarne” Carolina Renewal, Inc. v. South Carolina Department of

Transportation, 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct. App,. 2009) (ating Iﬁdy v. Judy, 383 S.C.
1,7,677 SE.2d 213, 217 (Ct. App. 2009)). “Thé doctrine of coﬂatéral estopi)el preveﬁts litigation of
m'z/ef,‘not clamms, necesséxﬂy determined in a former proceediﬁg regzirdl‘esé of \‘vhefher the identity of
the cause; of action in successive lawsuits -are the same.” Ld_ at 556, 684 SE2d at 783 (emphasis in
original). “The party asserting collateral estoppel must demonstrate that the issue in the present
lawsuit \Vzis: (1) actuaﬂy litigated in the prior action; (2) direv:cdyAdetemmnédv in #rhe prior aétion; and
(3) necessary to suppott the prior jﬁdgment.” Id. (citing Béaﬂ v. Doe, 281 S.C. 3:63,. 369 n. 1, 315
S.E2d 186, 189-90 1. 1 (Cr. App. 1984)). “[A pary’s] absence from the previous [action] does ot
msulate it frorﬁ issue precluston.” Id. “[TThe identity of the 'p‘art'ies, aﬁd\ tﬁeirielationships to one
another, 1s simply not a céncem when deciding \vhedlér to apply ﬂle doctrine of collater;ﬂ estoppel.”

Id.; see also Snavely v. AMISUB of South Carolina, 379 S.C. 386, 398, 665 S.E.2d 222, 227 (Ct. App.
100891357.00C.1 )
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2008); Patel v. Garrett Law Firm, PC No. 2011-1 86586, 2013 WL 8538731, at *1 (S.C. Ct. App.

June 26, 2013).

In Carolina Renewal, Inc. v. Soufh Carolina Department of Transportation, 385 S.C. 550,

554, 684 S.E.2d 779, 782 (Ct. App. 2009), the South Carolina Court of Appeals affirmed a trial
court’s holding that a non-party was collaterally estopped from asserting a breach of contract claim

after a party with aligned interests had a full and fair opportunity to litigate the issue of damages

under the contract in a prior action for slander. In Caro]jpa Renewal, Inc., the owner of a company
brought an action for slander against the South Carolina Department of Transportation (“SCDOT”)
alleging that an. SCDOT employee made slanderous statements about him which caused his
company’s employees: to quit so that his company could no longer perform the contract. Id. at 553,
684 S.E.2d at 781. The Court of Appeals found that the company had a full and fair opportunity to
]itiga.té the 1ssues, if not the claims, in the prior action even though it was not a party because of the
aligned inrerests of its owner. Id. at 555-56, 684 5.E.2d at 782-83. Accordingly, the Court of Appeals
determined that the company was estopped from asserting its breach of contract claim. Id. at 558,
684 S.E.2d at 784,

Similarly, equitable estoppel “precludes a party from asserting rights ‘he otherwise would

have had against another” when hkis own conduct renders assertion of those rights contrary to

equity.” Pearson v. Hilton Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 2012)

(quoting Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001)). “For example, oné who delays
unzeasonably could be said to be estopped from asserting a claim if another has relied on that delay

- to his detriment.” Id.

The elernents of equitable estoppel as related to the patty being estopped are: (1)
conduct which amounts to a false representation, or conduct which is calculated to
convey the impression that the facts are otherwise than, and inconsistent with, those
which the party subsequently attempts to assert; (2) the intention that such conduct

shall be acted upon by the other party; and (3) actual or constructive knowledge of
{00891357.DOC. }
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the real facts. The party asserting estoppel must show: (1) lack of knowledge, and the
means of knowledge, of the truth as to the facts in question; (2) reliance upon the
conduct of the party estopped; and (3) a prejudicial change of position in reliance on
the conduct of the party being estopped. '

Strickland v. Strickland, 375 S.C. 76, 84-85, 650 S.E.2d 465, 470 (2007) (citing Boyd v. Bellsouth Tel.

Tel Co., Inc., 369 S.C. 410, 422, 633 S.E.2d 136, 142 (2006)). A party is also precluded pursuant to

the doctrine of estoppel by record “to deny the truth of matters set forth i a record, whether

judicial or legislative, and also to deny the facts adjudicated by a court of competent jurisdiction.”

Watson v. Goldsmith, 205 S. C. 215,215, 31 S. E. 2d 317, 320 (1944).

A party may ;115(1) voluntarily and intentionally relinguish or abandon a known right.
Strickland, .at 83-86, 650 S.1.2d at 469-71. “Laches is an equitable doctrine defined as ‘neglect for an
unreasonable and unexplained length of time, under circu;nstances affording op'pértunity for
diligence, 1o do what in law should have been dene.” Id. at 83, 650 S.E.2d at 469 (quoting Hallums
v Hallumes, 296 5.C. 195, 198, 371 S.H.2d 525, 527 (1988)). “The equitable doctrine of laches is
equivalent to the legal doctrine of waiver, which is the ‘vo[untgx.y ana intentiqnﬁl relinquishment or

abandonment of a known right[.]” Id. at 85, 630 S.E».Zd at 470 (quoting Egg:ker v. Parker 313 S.C.

482,487, 443 S E.2d 388, 301 (1994)). “Acts that are mnconsistent with the continued assertion of a

right may also give nise to a wawver.” Provident Life & Acaident Ins. Co. v. Drver, 317 S.C. 471,

47879, 451 S.E.2d 924, 929 (Ct. App. 1994).

In Sadie Adams, et al., v. International Paper Company and Nevamar Company, LIC (WCC
File No. 0326995, the settlement agreement entered by the partic-;s on April 1, 2014, érovided that a
portioti of the settlement funds would be deposited intq a qualified fund fm.m \x}hich all attorneys’
fees and costs would be distributed upon approval of the South Carolinﬂ Workers” Compensation
- Commission (“Commission”). (Consent Order Y 5, July 22, 2014) As a result, the Commission
undertook the responsibility of adjudicating the claims of all éarties k;a\;ing any pecuniary interest in

100891357.00C.1 }
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the funds set aside for the costs incutred in the prosecution of the claims, mncluding those associated
with the evaluation and treatment of the claimants. (See Or. Granting Mot. to Release Funds, Jan.
26, 2016.)

As part of that process, the attorneys for the claimants issued 2 subpoena to Plaintff
. requesting any documents sﬁpporting his claims to those fuﬁds. (Id. at 6-7.) Plaintff responded to
the subpoena and provided deposition testimony on Novembef 2, 2015, during which he was
represented by his current counsel, regarding any right to‘ further cémpensation prior to the
Commission’s determination. (Id.) Plaintiff, however, failed to pxéduce a single document that
established a contractual relationship or entitled him to furthér compensétion and testified that he
never signed a contract entithing him to payment for any adéﬂiribnal services.! (1d.)

In reliance upon Plaintiff’s representations in these ?focecdings, loﬁ November 18, 2015, the
Rosenthal Defendants, which had taken responsibility for pﬁying all Acovsbts in the cése, submitted to
the Commission a motion to release the funds, which was served upon thc Ortger Defendants and
Plainaff. (Or. Grantng Mot. to Release Funds 3, jan. 26, 2016.) The Oi‘tner Defendants sublnittéd a>
teply to the motion in which:they. did not make any claim to £he funds But merely sought a‘full
adjudicaton of all claims to the funds. (Id.) The Otrtner reply was alsov éerxfed upoﬁ Plaintiff. (Id.)
Plaintiff did not réspond to the motion or reply and the Cor;lmissio‘nl ordefed the diSYIibL.ltior; of the
funds iil’acco;'dance with its ﬁﬁdmgs. (Id.) In the order, the Céﬁlﬁﬁssioﬁ ;f)eciﬁéall;f féund that
Plaiﬁtiff did rllot establish entitlerm.ant to any funds in baddit‘ior.l t(; : tl"1<})sre-bplrci-:v'iousl§vr recetved from
cou1;sel for.the claimants. (Id. at 3, 5, 6-7.) Plaintff was serveci '\Vith‘ thAe or(ier but did not. contest it’s
fmdiﬁgs ot the Commussion’s jurisdiction and failed to fur‘thler‘ pursuc any clajrﬁs to payment from

the deposited funds. (Id. at 10.) Instead, Plamtiff waited over a year and a half—unil August 25,

!'Tn this acton, Plamntiff’s Complaint also does not allege the existence of any written agreement. (See Compl.)
H91357.00C.1 |
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2017—after approval of the disbursement plan to assert any claim to payment from the already

disbursed funds.

After being afforded the opportunity to further pursue his claims ptior to the disbursal of
the funds and failing to do so, Plaintiff only now seeks to litigate his claims to funds long ago
disbursed to those who diligently pursued their claims. Plaintiff’s undue delay in bringing this action
at this time violates the principles of equity, as a matter of law, after the claimants, their counsel, and
others who fully participated in the action relied upon Plaintiff’s representations before the
Commission and the finality of the Commission’s determination. By failing to pursue the claims to
thewr conclusion before the Commission, Plaintiff voluntarﬂy‘ and intentionally relinquished and
abandoned his right to pursue those claims and should bé estopped from asserting themm in a new

action.

CONCLUSION

For the foregoing reasons, this Court should alter or amend the Order Denying Defendants
Leon Martin Ortner and TE@ Ortner Law Fum, LLCs Motion fo Dismiss to dismiss the mstant
action pursuant to Rules 12(b)(1) and (6), SCRCP, on the grounds that the.evidence before the
Court 1s sufficient to establish that the claims are barred by the doctrines of collateral estoppel,
equitable estoppel, estoppel by record,r laches, and waiver. This motion is further based upon the
pleadings, the previously filed motions and exlli'bité, applicable South Carolina jutisprudence, any
affidavits and memoranda as may be submitted, and any other such matter as may be acceptable to
the Coutt.

[Separate Signature Page Follows]

{DOHY1357.D0C. |
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Apnl 18,2018

BARNWELL WHALEY PATTERSON &
HELMS, LLC

=

M. Daw, ooke, Jr., Esquire
Jugse P, Novak, Esquire

P.O. Drawer H.

Chatrleston, South Carolina 29402
Phone: (843) 577-7700

Fax: (843) 577-7708
mdc@barnwell-whaley.com
jnovak@barnwell-whaley.com

Attorneys for Defendants Leon Martin Ortner

& The Ortner Law Firm, LLC

(008Y1357.D0C.1 )
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Cary E. Fechter, MD,
Plaintiff,
Vs.

Leon Martin Ortner, The Ortner Law Firm,
LLC, Gerald Rosenthal, and Rosenthal, Levy,

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
Civil Action No. 2017-CP-10-04371
Z,
Cole y‘/&
o G
L@
1/}/,_‘/7\/

0‘,/‘/;",
ORDER DENYING DEFENDANTS? <5,
MOTION TO RECONSIDER, ALTER, OR -

AMEND JUDGMENT S

Simon, and Ryles, @
Defendants. |
Presiding Judge: ‘Hon. Deadra L. Jefferson
Plaintiff’s Attorney: - Melvin Bannister, Esq.

Defendants’ Attorneys:

Date of Hearing:
Court Reporter:

Justin P. Novak, Esq."

M. Dawes Cooke, Jr., Esq.
January 9,2019 '
Karen Andersen

THIS MATTER comes before this Court by way of Detfendants Leon Martin Ortner and

The Ortner Law Firm, LLC’s (“Defendants”) Motion to Reconsider, Alte'r, or Aménd, filed April

18, 2019, asking this Court to alter or amend its Order Denying Defendants’ Motion to Dismiss,

filed January 8, 2018. Defendants served their Motion to Reconsider, Alter, or Amend (hereinafter

“Motion to Reconsider”) on April 18, 2019. The Plaintiff served its response in opposition to the

Motion on April 30, 2019.! Having considered the Defendants’ Motion, as well as the various

interests balanced by the Court at the time of the ruling, the Defendants’ Motion to Reconsider is

hereby denied.?

! Plaintiff’s Counsel forwarded an e-mail to this office acknowledging receipt of the Defendants’ Motion and
opposing the same relying on his previous filings and memorandum filed with the Court.

? This Motion is disposed of without the necessity of a hearing and decided on the record and briefs. Rule 59(D),
SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401-402, 444 S.E.2d 534, 536 (Ct. App. 1994).

'

)




“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request the trial

Judge to reconsider matters properly encompassed in a decision on the merits.” Arnold v. State,
3095.C. 157, 172, 420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when she
believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an
argument or issue, and the party wishes for the court to reconsider or rule on it. A party must file
such a motion when an issue or argument has been raised, but not ruled on, in order to preserve it

for appellate review.” Elam v. South Carolina Dept. of Transp.. 361 S.C. 9, 24, 602 S.E.2d 772,

780 (2004) (emphasis in original). “A party cannot use a motion to reconsider to presént an 1ssue

he could have raised prior to judgment but did not.” Anderson Memorial Hosp., Inc. v. Hagen, 313

S.C. 497, 498, 443 S.E. 2d 399, 400 (Ct. App. 1994) (citing CA.H. v. L.H., 315 S.C. 389, 434

S.E.2d 263 (1993)); See also Arnold v. State, 309 S.C. 157, 172-73, 420 S.E.2d 834, 842 (1992).

The Defendants' motion seeks to reargue the issue on the same basis previéusly presented,
presents no novel facts, arguments, or theories in suppolrt of the Motion to Reconsider. The
Defendants have not highlighted any portions of the record this Court may have misunderstood,
failed to fully consider, or perhaps failed to rule on. Accordingly, the Motion to Reconsider is

hereby DENIED.

IT IS SO ORDERED.

Q! D ——]
Hon. Deadeal¥.. Jefferson
Presiding Judge
Ninth Judicial Circuit

N,
@\ |
Ao any ot Aiae- 2019
Charlesten, SA)\ujh Carolina
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Deadra L. Jefferson, Circuit Court Judge

Case No. 2017-CP-10-04371

Cary E. Fechter, MD,

Respondent,
V.

Leon Martin Ortner, The
Ortner Law Firm, LLC,
Gerald Rosenthal, and ia &=
Rosenthal, Levy, Simon, ' i &=
and Ryles, of which L
Leon Martin Ortner and The : e 55
Ortner Law Firm, LLC, ; e I
Gerald Rosenthal are Appellants. N

| ST

NOTICE OF APPEAL

Leon Martin Ortner and The Ortner Law Firm, LLC, appeals the enclosed Orders of
the Honorable Deadra L. Jefferson Denying Defendants’ Motion to Dismiss dated April 4,
2019, and Denying Defendants’ Motion to Reconsider, Alter, or Amend Judgment dated June
26, 2019. Appellants received written notice of entry of the Order Denying Defendants’
Motion to Dismiss on April 8, 2019, and of the Order Denying Defendants® Motion to

Reconsider, Alter, or Amend Judgment on July 2, 2019.




/ %
M. Daw@és Cooke, Jr., Esquire

Justin P. Novak, Esquire

Barnwell Whaley Patterson & Helms, LLC
P.O. Drawer H

Charleston, South Carolina 29402

Phone: (843) 577-7700
mdc@barnwell-whaley.com

jnovak@barnwell-whaley.com

Attorneys for Leon Martin Ortner
& The Ortner Law Firm, LLC

July 22, 2019
Other Counsel of Record;

Melvin D. Bannister

5115 Forest Dr., Suite G-1

Post Office Box 6833
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASENO.:2017-CP-10-04371
)
Cary E. Fechter, MD, ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
VS. )
)
Leon Martin Ortner, The Ortner Law Firm, )
LLC, Gerald Rosenthal, and Rosenthal, Levy,
Simon. and Ryles,
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Melvin D. Bannister, Bar No. 505 Michael E. Kozlarek, Bar No. 69330
Address: Address:
pPost Office Box 6833 Post Office Box 565 .
Columbia, South Carolina 29260 Greenville, South Carolina 29602-0565
Phone: 803.782.8688 Fax 803.782.6744 Phone: 864.729.1931 Fax 864.670.5246
E-mail: sctriallawyer@bellsouth.net Other: E-mail: michael@kozlareklaw.com Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IiI)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and HI)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

SECTION I: Hearing Information

Nature of Motion: Motion to Dismiss
Estimated Time Needed: 30 Minutes Court Reporter Needed: E]YES/D NO

SECTION II: Motion/Order Type
[ IWritten motion attached

[ JForm Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature of Attorney for (] Plaintiff /] Defendant Date submitted

SECTION III: Motion Fee
<] PAID - AMOUNT: $25.00
[ ] EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[] Indigent Status [] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act [ Post-Conviction Relief
] Motion for Stay in Bankruptcy
[] Motion for Publication [ ] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date:
CLERK’S VERIFICATION
Collected by: Date Filed:

] MOTION FEE COLLECTED: §
| ] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
Cary E. Fechter, MD, ) Crvil Action No.: 2017-CP-10-04371
)
Plaintiff, ) GERALD ROSENTHAL’S AND
V. ) ROSENTHAL, LEVY, SIMON, AND
) RYLE’S JOINT MOTION TO DISMISS
Leon Martin Ortner, The Ortner Law )
Firm, LLC, Gerald Rosenthal, and ) =
Rosenthal, Levy, Simon, and Ryles, ) ) = 55 =i
| =z 2
Defendants. ) NS Ty
) ; ?‘ ‘
\

I
. ’ﬂ/’ -

Named-Defendant Gerald Rosenthal (“Rosenthal”) and Named-Defendant ROsenﬁaﬂ Le%
Simon, and Ryles, PA (incorrectly identified in the caption as Rosenthal, Levy, Slmdn and?l%y %
(“RLSR?”) respectfully move this Court to dismiss both Rosenthal and RLSR from the captioned
matter because Plaintiff has tailed to serve Plaintiff’s summons and complaint on either Rosenthal
or RLSR as required by applicable law. More than 120 days have elapsed since Plaintiff filed
(August 25, 2017) the summons and complaint with the Clerk of Court (“Clerk™).

As a résult, this action has not been commenced against either Rosenthal or RLSR as required
by Rule 3(a) of the South Carolina Rules of Civil Procedure (“SCRCP”) and the Court lacks
personal jurisdiction over Rosenthal and RLSR.

The Court should dismiss Rosenthal and RLSR pursuant to Rules 12(b)(2), (4), and (5),
SCRCP. Dismissing Rosenthal and RLSR should be with prejudice because Plaintiff alleges that
more than three years have passed since Plaintiff’s asserted causes of action against Rosenthal and
RLSR accrued (January 26, 2019).

Dismissing Rosenthal and RLSR should be with prejudice pursuant to Rule 12(b)(1), SCRCP,
because the South Carolina Workers’ Compensation Commission (“SCWCC”) previously

exercised exclusive, original jurisdiction over the subject matter of the causes of action Plaintiff
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asserted in the complaint. Plaintiff had 4 ful] and fair opportunity to participate before the SCWCC,
and the Circuit Court has been divested of jurisdiction to hear and determine Plaintiff’s claims;
and Plaintiff failed to seek review of the prior administrative determinations of the material facts
and legal issues at issue in this captioned matter re-litigation of Plaintiff’s claims. Plaintiff is
further barred from re-litigating the claims because the SCWCC necessarily determined the

material facts and issues of law Plaintiff now seeks to re-litigate.

FACTUAL BACKGROUND

I. Atall times relevant to this action, Rosenthal was a citizen and resident of the State of F lorida.

2. At all times relevant to this action, RLSR was a Professional Association organized and
opérating under the laws of the State of Florida and headquartered therein and was not
registered as a foreign corporation in the State of South Carolina.

3. According to the Court’s docket, Plaintiff filed a summons and complaint in this captioned
matter with the Clerk of Court of Charleston County (“Clerk”) on August 25,2017. See Exhibit
A [Docket Sheet (May 1, 2019)).

4. Plaintiff's Complaint alleges, supported by Plaintiff’s sworn affidavit, which was filed with
the Clerk on January 9, 2019, averring the underlying workers compensation cases that form
the basis of Plaintiff’s claims against all Defendants “were resolved on January 26, 2016.” See
Exhibit B [Fechter’s Affidavit] at 7 15 and Complaint at 4 17.

5. Plaintiff, through his counsel, filed an affidavit with the Clerk on January 9,2019, which claims
Plaintitf effected service of Plaintiff’s summons and complaint by certified mail on RLSR on
October 12, 2017. See generally Exhibit C [Bannister’s Affidavit].

6. Bannister’s Affidavit is dated and was filed approximately 15 months after purported service

and approximately 17 months after Plaintiff filed the summons and complaint. See id.
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10.

I1.

14.

IS.

I6.

17.

Bannister’s Affidavit asserts the summons and complaint were delivered, by certified mail,
restricted delivery, return receipt reqﬁested, as follows: “Gerald Rosenthal, at 1401 Forum
Way, Sixth F loor, West Palm Beach, Florida.” See Exhibit C at Schedule C and Schedule D.
Bannister’s Affidavit asserts service of the summons ’and complaint was perfected against
RLSR even though the return receipt (“Green Card”) clearly shows the restricted delivery was
to “Gerald Rosenthal, * and nowhere reflects RLSR as an addressee. See generally Exhibit C
at Schedule C and Schedule D,

Plaintift has not assertedAthat Plaintiff made any other attempt to serve ejther Rosenthal or
RLSR with the summons and complaint.

Based on information and belief, Plaintiffs only attempt to ser{/e the summons and complaint
on either Rosenthal or RLSR was by the certified mai referenced in Bannister’s Affidavit.
Rosenthal does not now and has never resided at 1401 Forum Way, Sixth Floor, West Palm

Beach, Florida. See Exhibit D [Affidavit of Gerald Rosenthal] at q 8.

- At all times relevant to this action, 1401 Forum Way, Sixth F loor, West Palm Beach, Florida,

has been the address of RLSR’s principal places of business.

. No individual working at RLSR has ever been authorized to accept service on Rosenthal’s

behalf. See Exhibit D at 19 and Exhibit E [Affidavit of Jonathan Todd Levy] atq 12.

Ed Elder (“Elder”) signed the Green Card. See Exhibit F [Affidavit of Ed Elder] at q 10.
Elder is not now, nor has he ever been, designated by, or authorized to accept sgrvice on behalf
of, Rosenthal. See Exhibit D at 19 and Exhibit F at 97.

At all times relevant to this Motion, Elder served as a rotating receptionist and file clerk for
RLSR. See Exhibit F at 74 and Exhibit E at T 14.

In Elder’s limited capacity as a rotating receptionist and fije clerk, Elder is occastonally
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18.

20.

22.

23,

24.

stationed at the reception desk to greet clients and receive phone calls and perform other
clerical tasks like organizing files, making copies and scanning documents. See Exhibit F 915
and Exhibit E at q 14.

Elder is not, nor has he ever been, an officer, a managing or general agent, or otherwise an
agent authorized by appointment or by law to serve as a statutory agent for RLSR. See Exhibit

Fat § 6 and Exhibit E at 91s.

- At the time and date on which Elder signed the retumn receipt card, he was at the reception desk

by happenstance and received all the mail delivered to RLSR’s office by the mail carrier. See
Exhibit F §9-10.
At all times relevant to this Motion, RLSR had approximately 42-43 employees and recejves

a large stack of mai] every day. See Exhibit E at 1 16.

- Any mail addressed to Rosenthal, including the envelope to which the Green Card was affixed,

was delivered with a stack of other mail addressed to RLSR. See Exhj bit F at 4 10.

The envelope to which the Green Card was affixed did not contain any indication whatsoever
as to what was contained in the envelope. See Exhibit F at 1 10.

Rosenthal retired from RLSR on December 31, 2015. See Exhibit D at § 7 and Exhibit E at 1
10.

At the time of the envelope’s delivery to the United States Postal Service (at or about 2:05 p.m.
on October 5, 2017), Rosenthal Was not serving as registered agent for RLSR and was not
otherwise an officer, a managing or general agent, or otherwise an agent authorized by
appointment or by law to receive service of process for RLSR. See Exhibit G [United States
Postal Service Tracking Information (last accessed May 1, 2019)], Exhibit D at § 11 and

Exhibit E at § 10.
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25.

27.

29.

30.

At all times relevant to this Motion, the registered agent of record for RLSR as maintained by
the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is

6921 Finamore Circle, Lake Worth, Florida 33467. See Exhibit E at 99.

. RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months

before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the
summons and complaint). Se¢ Exhibit E at9 9.

RLSR’s registered agent’s address is readily available to the public by performing a free search
at the Florida Secretary of State’s website:

http ://search.sunbiz.org/Inquirv/ CorporationSearch/ SearchResultDetail?inguiryl}gpezOfﬁcer

Re isteredAgentName&directionT e:PreviousList&searchNameOrder=LEVYJONATHA

NTODD%20H3 99270&agg regateld=domp-h39927-455 62dcd-b18d-4ean-a838-

Cbbée9955cd8&searchTerm=lev %20'onathon&listNameOrder=LEVYJONATHANP%QOP
Semsereenoceorarch L erm=levy%20jc

020000633071 (last accessed May 1, 2019). See Exhibit E aty 9.

- As of the filing of this Motion, more than 600 days have passed since Plaintitt filed the

summons and complaint, and, to date, Plaintiff has failed to serve either Rosenthal or RLSR.
See Exhibit D at 1 10 and Exhibit Eatq13.

As of the filing of this Motion, more than three years héve passed since Plaintiff asserts
Plaintit’s causes of action arose. !

Plaintiff’s claims have necessarily been resolved by prior order of the SCWCC. See Ortner
Defendants’ Motion to Dismiss, Allegations, Undisputed Facts, and Procedural History, filed
with the Clerk on January 8, 2018 (“Ortner’s Motion).

DISCUSSION - SERVICE/PERSONAL JURISDICTION

'Exhibit B at § 15 and Complaint at § 17,
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31. Commencement of an action in South Carolina is governed by Rule 3(a), SCRCP.
32. Rule 3 provides:
“(a) Commencement of civil action. A civil actiog Is commenced when
the summons and complaint are filed with the clerk of court if:
(1) the summons and complaint are served within the statute of limitations
in any manner prescribed by law; or
(2) if not served within the statute of limitatioﬁs, actual service must be
accomplished not later than one hundred twenty days after filing.”
(second emphasis added)
33. Rule 3(a) is the Supreme Court’s embodiment of South Carolina Code Annotated section |5-
3-20, which provides:
“(A) Civil actions may only be commenced within the periods prescribed in
this title after the cause of action has accrued . . . (B) A civil action is
commenced when the summons and complaint are filed with the clerk of
court if actual servicé is accomplished within one hundred twenty days after
filing”
(emphasis added).
34. The applicable statute of limitation for an action sounding in contract (express or implied) is
three years. S.C. Code Ann. § 15-3-530(1).
35. The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code
Ann. § 15-3-530(7).
36. Any action based on the South Carolina Unfair Trade Practices Act, may not be brought “more

than three years after discovery of the unlawfu] conduct which is the subject of the suit.” S.C.
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37.

39.

40.

41.

Code Ann. § 39-5-150.

Rule 3(a) and section 15-3-20(B) make clear that a civil action is not commenced merely by
filing a summons and complaint with a clerk of court but rather for an action to be commenced,
actual, technical service must be accomplished on or before the statute of limitations runs or

within one hundred twenty days after filing.

- “[Clourts must follow a statute’s plain and unambiguous language, and when the language is

clear, ‘the rules of statutory interpretation are not needed(,] and the court has no ri ght to impose
another meaning.’ [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal
citation omitted)].” S C Dep't of Soc. Servs. v Boulware, 422 S.C. 1, 8,809 S.E.2d 223,226
(2018),

Not only is timely, proper service of process a Statutory and procedural requirement in its own
right, but proper service of process confers personal jurisdiction over a defendant to the court.
Richardsonv. PV, Inc., 383 S8.C. 610, 615,682 S.E.2d 263, 265 (2009). Absent proper service,
the court lacks personal Jurisdiction over a defendant. /4

- Service as to Rosenthal

Rule 4(d)(1), SCRCP, provides for service on an individual of at least 14 years of age. Rule
4(d)(1) requires “deliver[y of] a copy of the summons and complaint to him personally or by
leaving copies thereof at his dwelling house or usual place of abode with some person of
suitable age and discretion then residing therein, or by delivering a COpy 1o an agent authorized
by appointment or by law to receive service of process.”

Rule 4(d)(1) permits a plaintiff three options for service on an individual: (a) delivering a copy
of the summons and complaint directly to the named-defendant; (b) delivering the summons

and complaint to an appropriate person at the named-defendant’s dwelling house or usual place
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42.

44,

4s.

46.

47.

48.

of'abode; or (c) by delivering a copy of the summons and complaint to an agent authorized by
law to accept the named-defendant’s civil process.

Plaintiff failed to comply with Rule 4(d)(1), SCRCP, by having the postal carrier deliver an
unmarked envelope to Rosenthal’s attention (not by actual personal service) at Rosenthal’s
former place of business (not dwelling place or usua] place of abode). Further, Elder is not nor
has he ever been Rosenthal’s “agent authorized by appointment or by law to receive service of

process.”

- Plaintiff has not asserted service of the summons and complaint has ever been effected against

Rosenthal, and, to the best of Rosenthal’s knowledge, no other attempt to serve Rosenthal has
been made. See Exhibit D at 7 10.
As a result, there is no question (a) Plaintiff (1) has failed to serve Rosenthal as required by
Rule 4(d)(1), SCRCP, (ii) has failed to commence an action against Rosenthal, as required by
section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court lacks personal jurisdiction over
Rosenthal as a result of Plaintiff’s failing to effect service of ¢civil process.

Service as to RLSR.
Rule 4(d)(3), SCRCP, provides that service on a corporation may be made “by delivering a
copy of the summons and complaint to an officer, a managing or general agent, or to any other
agent authorized by appointment or by law to receive service of process.” See also Roberson
v. 5. Fin. of S.C, Inc., 365 S.C. 6,10,615S.E2d 112, 114 (2005).
Bannister’s Affidavit asserts service on RLSR was effective, See Exhibit C.
However, on its face, Bannister’s Affidavit fails to make even a prima facie showing that
Plaintiff effected service against RLSR.

The Green Card (restricted delivery) was addressed individually to Gerald Rosenthal, without
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49,

50.

52.

any reference to RLSR. The Green Card was neither signed for nor accepted by Rosenthal.

Moreover, regardless of whether Elder or some other person sitting at the reception desk at the
moment when the mail arrived signed the Green Card, that signature mi ght be something the

Court could review in determining whether the envelope was received by the actual addressee

(restricted delivery) but it could never serve as evidence of acceptance by an entity whose
name is not even reflected on the return receipt. For this Court to permit otherwise would
eviscerate the nature of the proper address requirements for general mail delivery and the

concept of “restricted delivery” to the addressee as embodied in Ryle 4(d)(8), SCRCP, thereby

not even listed as the addressee.

Further, under Rule 4(d)(8), SCRCP, even if 4 plaintiff has made a prima facie showing of
effective service (which, in this case, Plaintiff has not) a defendant is entitled to refute a
plaintiff’s assertion that the service of process was effective, Roche v, Young Brothers, Inc.
318 8.C. 207,211, 456 S.E.24d 897, 900 (1994), by showing “that the return receipt was signed
by an unauthorized person.” Graham Law Firm, P.A.,396 S.C. at 297,721 SE2d at 434; see
also Rule 4(d)(8), SCRCP.

Rule 4(d)(3), SCRCP, is very specific in its requirements as to whom is entitled to accept
service for a non-natural person: “officer, a managing or general agent, or otherwise an agent

authorized by appointment or by law to receive service of process.”

- Our Supreme Court has made it clear that Rule 4(d)(3) does not permit just “anyone who

happens to pick up the mail” to bind a defendant for purposes of service of process. Graham
Law Firm, P.A. v, Makawi, 396 S.C. 290,297, 721 S.E.24 430, 434 (2012).

As is made clear by both Elder’s Affidavit and Levy’s Affidavit, Flder has never been an
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54,

57.

“officer, a managing or general agent, or otherwise an agent authorized by appointment or by

law to receive service of process.”

- Similarly, according to both Rosenthal’s Aftidavit and Levy’s Affidavit, on the date Plaintiff

deposited the envelope with the United State Postal Service and at the date on which the Green
Card was signed, the only authorized agent on whom Plaintiff could have served process was
Levy, as RLSR’s registered agent under F lorida law (a position Levy held over a year before
Plaintiff mailed the envelope).

Despite these realities, Plaintiff sent an envelope (a) unmarked as to the contents (that s,
nothing on the outside of the envelope revealed jt contained a summons and complaint), (b)
addressed to an individua] who was not (j) employed by RLSR, (i1) authorized to accept
service, and (c) without even listing RLSR on the outside of the envelope as the intended
recipient, and fifteen months after mail Ing that envelope, Plaim‘iffasserts, for the first time, the

envelope constituted effective service on RLSR,

5. This is not effective service under Rule 4(d)(3).

- Moreover, the “delivery” of the unmarked envelope without a proper addressee or address and

to someone who was not authorized to accept service does not comport with notions of
fundamental fairness or due process, which “include notice, an opportunity to be heard in 3
meaningful way, and Judicial review.” Harpis v. City of Charleston, 382 S.C. 383,393, 675
S.E.2d 776, 781 (Ct. App. 2009); see also S.C. Const. Art. I, §3; US. Const. amend. V.,

Further, when Serving process on a corporation outside of the forum state, Rule 4()(2X(C)()
of the Federal Ruyles of Civil Procedure (“FRCP?) (to which our courts regularly look for
analogous coneepts), provides that service of process is made according to the law of the state

in which the corporation is located,
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58. In Florida, service of process on a corporation is governed by Florida Statute Annotated section
48.081, which provides a list of officers and agents (including the registered agent according
to Florida Statute Annotated section 48.091), in order of preference, on whom service may be
made and provides that service may be effected by only a County Sheriff or the Sheriff’s
authorized process server.

59. Whether the Court looks to Rule 4(d)(3), SCRCP, Rule 4(c)(2)(C)(D), FRCP, or applicable
Florida law, Plaintiff failed to comply.

60. Other than the single envelope addressed to Rosenthal, to the best of RLSR’s knowledge, no
other attempt to serve RI.SR has been made. See Exhibit Eat9q13.

61. As a result, there is no question (a) Plaintiff (1) has failed to serve RLSR as required by Rule
4(d)(3), SCRCP, (11) has tailed to commence an action against RLSR, as required by section
15-3-20(B) and Rule 3, SCRCP, and (b) this Court lacks personal jurisdiction over RLSR asa
result of Plaintiff’s tailing to effect service ot civil process.

DISCUSSION - SUBJECT MATTER JURISDICTION

62. According to Plaintiffs Complaint, Plaintiff seeks to be further compensated for the
performance of medical examinations and the issuance of medical reports for claimants
involved in Sadie Adams. et al v. International Paper Company and Nevamar Company, [LC
(WCC File No. 0326995) (“ddams Matrters™).

63. The procedural history of the Adams Matters has been summarized to this Court in Ortner’s
Motion.2

64. A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except

*Rosenthal and RLSR reserve the right to amend and expand on the ddams Matters procedural history as wel] as the
arguments contained in the Ortner Motion as may be appropriate in any hearing before the Court and any future filings
in this captioned matter.
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those cases in which exclusive Jurisdiction shall be given to inferior courts.” S.C. Const. Art.
V, § 11 (emphasis added).

65. According to South Carolina Code Annotated section 42-3-180 and the related authorities cited
in the Ortner Motion, the SCWCC is such a court, which has been given exclusive jurisdiction
over “[a]ll questions arising under this title, if not settled by agreement of the parties interested
therein with the approval of the commission, [all these questions] shall be determined by the
commission, except as otherwise provided in this title.”

66. Rosenthal and RLSR concur with Ortner Defendants and adopt (subject to expansion and
amplification) the arguments contained in the Ortner Motion that the Circuit Court is divested
of subject matter Jurisdiction and that exclusive subject matter jurisdiction to determine
Plaintiff’s claims for compensation resided with the SCwCcC?3

67. Similarly, Rosenthal and RLSR concur with Ortner Defendants and adopt (subject to expansion
and amplification) the arguments contained in the Ortner Motion that the principles of res
Judicata and collateral estoppel provjde that “once the Commissionvapproves a compensation
agreement, the factual issue of liability under the Act is finally adjudicated and cannot be
retrlied on collateral attack.” McCreery v. Covenany Presbyterian Church, 303 S.C. 271,273,
400 S.E.2d 130, 131 {1990).

PRAYER FOR RELIEF

Based on the foregoing, Rosenthal and RLSR seek an order from this Court:

Matters. After an investigation, the ODC determined that there was no evidence of any misconduct by either Ortner
or Rosenthal because there was no obligation to pay Plaintiff for any work Plaintiff allegedly performed. Having had
two authorities already reject Plaintiff's clams, this captioned matter i Plaintiffs third attempt to bite the same apple.
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tinding Plaintiff has failed to serve the summons and complaint on Rosenthal as required
by Rule 4(d)(1), SCRCP;

tinding Plaintiff has failed to serve the summons and complaint on RLSR as required by
Rule 4(d)(3), SCRCP;

finding Plaintiff has failed to commence the captioned matter against either Rosenthal or
RLSR as required by Rule 3, SCRCP:

. finding this Court lacks personal jurisdiction over Rosenthal because of Plaintiff’s failing
to serve Rosenthal ag required by Rule 4(d)(1), SCRCP;

finding this Court lacks personal jurisdiction over RI,SR because of Plaintiffs failing to
serve RLSR as required by Rule 4(d)(3), SCRCP;

finding that this Court lacks subject matter Jurisdiction because the SCWCC possessed
exclusive jurisdiction over the subject matter of this captioned matter;

dismissing the captioned matter against Rosenthal and RLSR with prejudice; and

granting all other legal and equitable relief as may be available to Rosenthal and RLSR, as

this Court deems just and proper.

ISIGNATURE PAGE FoLLows|
[REMAINDER OF Pagy INTENTIONALLY BLANK]
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Greenville, South Carolina
May 13, 2019

Page

ot

Michael E. Kozlarek (SC Bay #69330)
mlchdel@kodareklaw com

14 South Main Street, Suite 130 (29601)
Post Office Box 565
Greenville, South Carolina 29602-0565
O: 864-729-1931
M: 803.312.3199
F: 864.670.5246

Attorney for:
Named-Defendant Gerald Rosenthal,

Named-Defendant Rosenthal, Levy, Simon,
and Ryles, PA
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
Cary E. Fechter, MD, ) Civil Action No.: 2017-CP-10-04371
)
Plaintiff, )
V. ) CERTIFICATE OF SERVICE :
) 2, AN
Leon Martin Ortner, The Ortner Law ) > ‘% {{/
Firm, LLC, Gerald Rosenthal, and ) 5 (;/({(\ /:/ ' 6\
Rosenthal, Levy, Simon, and Ryles, ) - \C;p o {4 {{}.
! NN
Defendants. ) s a0, R
. ) T g
R | 2%

L certify that a copy of the foregoing GERALD ROSEN THAL’S AND ROSENTHAL, LEV Y,

SIMON,
on the fol

AND RYLF’S JOINT MOTION TO DISMISS with seven Exhibits has been served

lowing counsel of record on May 13, 2019, b

delivery charges prepaid, addressed as follows:

Counsel for Plaintiff

Melvin D. Bannister, Esq.

Post Office Box 6833

Columbia, South Carolina 29260

y delivering the same by Federal Express,

and by e-mailing same to sctriallawyer@bellsouth.@ and facsimile to 803.782.8677

Counse] for Detendant
Barmnwell Whaley Patterson & Helms, LLC

M

. Dawes Cooke, Jr., Esq.

Justin P. Novak, Esq.

288 Meeting Street

Suite 200

Charleston, South Carolina 29401

and by e-mailing same to mdc@barnwell-whaley
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Public Index Search

htrps://jcmsweb.charIestoncoun ty.org/Public!ndex/CaseDetaiI&aspx‘?Cou“

Julie J, Armstrong Charfeston County

Circuit Court Case Details
Charleston County Clerk of Court Public Index

Magistrates Court SC Judicial Home Page

Search Tips

Filed Date;
Fifa Tyupa:

Sispastion Incdge:

—————

————— -_&\M.‘KM\
Case Parties Judgments Tax Map Information Associated Cases Actions

Financials
_— —_— —_—
Name DescriEtion . Type Motion Roster Begin Date
Ortner, Leon Martin Motiun/Motion Filing Fee

Novak, Justin Paul

Filing 04/18/2019-15:54|
Defnt Motion, Reconsider Motion

04/18/2019-10:07)
Alter and/or Amend Order &

Cri/Srv
04/05/2019~10:59

Qrder Denyi_ng Motion ;
03/19/2019-08:35

——
Order

Dismiss
3/25/2019__JRY_Roster
/Notice aof Case Raster
Publication Sent - -
3/25/2019JR‘(_Roster Action

/Notice of Case Roster
Publication Sent N
1/28/2019‘JRY_Roster Action
/Natice of Case Roster
Publication Sent

1/28/ 2019“JRY_Roster
/Notice of Case Raster
Publication Sent
Order: Defendant Motion for |[Order
___IPratective Order now Moot

Memg in Opposition tg
- . Matjon te Dismiss
Fechier, Cary EM D Affidavit

Bannister, Melvin Dean Action

Noavak, Justin pani

Novak, Justin pgy|

Bannister, Meivin Dean

Action

—— e

Feciter, Cary F MD Filing> B

) . .
Filing

Affidavit Of Service by - ’
certified maif (2

— —e——
1/ 7/2019_MOTION_Roster Action

/Notice of Motions Roster
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

)
)
) (JURY)
)
CARY E. FECHTER, M.D., )
) AFFIDAVIT
PLAINTIFF, ) ~ |
) 2 ¢ E
VS B o
T ) 2867-CP-10-4371 =
LEON MARTIN ORTNER THE ) s
ORTNER LAW FIRM LLC, GERALD S5
ROSENTHAL, AND ROSENTHAL, 3% =
LEVY, SIMON, AND RYLES, ) 53 5
) TE o
DEFENDANTS. ) © e
)

—_—

Being personally sworn the undersigned, who being duly sworn, deposes and

says!
1. . The undersigned is the Plaintiff in the above Captioned action.

2. In 2;002 the Defendants Ortner and Ortnier Law Firm retained the Plaintiff, for
valuable consideration herein after discussed. to perform independent
medical examinations and make independent Medical examination reports to
the Defendants of the Defendants’ clients in a Workers’ Compensationb case.

3. The Defendant Ortnef at all times mentioned herein was acting individually
and as an agent of the Defendant Ortner Law Firm LLC.

4.

- The parties agree to that the Plaintiff was to be paid the sum of Five Hundred
($500) Dollars for the initial medical examination and report for each of the
Defendants’ clients. The Plaintiff was to be paid the sum of One Hundred

Fifty ($150) Dollars for subsequent/second eXxaminations angd reports and the
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12.
13.

Plaintiff was to be paid the sum of One Hundred ($100) Dollars for
subsequent/third &xamination and report.

The parties also agreed that the Plaintiff was to be paid by the Defendants
Ortner and the Ortner Law Firm for Pulmonary Function Tests, Stress Tests,
and Sleep Study examiriations.

IN 2006 the Ortner Defendants associated the Defendant Rosenthai and his

law firm Rosenthal, Levy, Simon, and Ryles (RLS&R).

The Defendant Rosenthal at all times mentioned herein was acting

-individually and as an agent of the Defendant RLS&R).

The Defendants Rosenthal and his Jaw firm affirmed the contract with the
Plaintiff and agreed to pay the Plaintiff for his services rendered.

The Defendants Rosenthal and Defendant RLS&R paid to the Plaintiff the
sum of Twenty-five Thousand (325,000) Doliars for the first Fifty (50) clients
of the Defendants, which the Pléini‘s’ﬁ examined and made reports.

The Plaintiff made initial examinations and initiaj reports of approkimate!y
Four Hundred £ ifty-eight (458) clients of the Defendanté. |

The Piaintif has made numeroys subsequent exaﬁ{inavt}oné anof réports on

patients of the Defendants.

The Defendants further agreed to pay to the Plaintiff for all medicaj treatment

‘charges, which were not covered by the client's health insurance coverage,

including the payment of the deductibles from the said coverages,

L i
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14.

15.

186.

17.

18.

19.

21.

The Defendants promised to pay and protect the Ptamtn‘f’s fees and that he
would be paid in fulf upon settlement or verdict in the cases.

The Plaintiff is informed and believes the cases/matters were resolved on
January 26, 2018,

The Defendants have failed to pay the Plaintiff the sums owed to *him in
breach of the contract between the parties,

The Plaintiff has fulfilled aj| of his obligations under this coritract,

The Plaintiff has made demands for the payment of his fees upon the
Defendants, to no avail,

The Defendants argue that the South Caroling Workers'’ Compensation
Commission has exclusive | jurisdiction over the subject matter of the causes
of action in the Plaintiffs Coimplaint.

The Workers’ Compensation Commission does not have jurisdiction to
oversee nor o determine contracts between attorneys who are rcpresentmg ‘
clients before'the Commission, and independent third parties, including the
Plaintiff as an independent medical examiner and treating physician.
Further, the Piaintiff was ot a party in any cases before the Commission, in
which the Defendants represented the numerous clients bafore the
Commission.

That the Defendants have made or caused to be made fraudulent
mlsrepresentanons about the payment of the Plaintiff's fees including stating

that the Plaintiff would be paid for his reports and services/treatment rendered




23.

24,

25.

25.

30,

31.

to the numerous clients of the Defendants upon the dispasition of al| the

cases by the Workers’ Compensation Commission.

reports of the first Fifty (50) clients of the Defendants

That alf such representations that the Plaintiff was to be paid for hlS services

- were materjal to the Plaintiff in his decision to continue to perform additional

eXaminations, to make reports concerning the Defendants cilents, and to

continue to treat the clients of the Defendants

That the Defendanis, at ail materia! times, intended that the representations
concerning their payment of fees to the Plaintiff, would be rehed upon.

That the Plaintiff was ignorant of the fg [sity of the Defendants' representations
concerning the said payment of fees. |

That the Plajntif relied upon the fepresentations of the Defendants.

. That the Plaintiff had a right to rely upon the representat:ons of the

Defendants
An actual and/or implied coniract existed between the F’lamt;ff and the

Defendants

- That the Defendanis by and through it's agents, servants, and employees,

acting within th € Ccourse of employment and with fraudulent mtent relation to
the breach of saig contract and not merely it's making, did breach the same.
That said breach Was accompanied by a fraudulent actand was the dlreci

and proximate cayse of damages to the Plaintiff.




32.

33.

34,

35.

(9%
S

37.

39.

The Plaintiff has suffered an ascertainable loss of money as a result of the
Use€ or employment of an unfair trade practice by the Defendants or their
agents in violation of section 39-5-20 of the 1976 South Caroling Code of
Laws, as amended.

The actions and inactions of the Defendants ére’capable of being performed
on other parties.

Pursuant to Section 39-5-40 of the said Code of Laws, the Plaintiff is entitled
to attorney’s fees, and costs of this action.

The Plaintiff is informed and believes he is entitled to pre-judgment interest
for each examination, test, siudy, report, and treatment of the patient/client of
the Defendants completed by the Plaintiff from the date of each of the sajd
examinations/tests/studies/reports/treatmen‘cé.

Altached herets is g sample of the written agreement, signed by the

Defendants to pay the Plaintiff for the services rendered. The Plaintiff has a

signed agreement for each of the clients of the Defendahts.

No bills for treatment, examinaﬁons, reports, etc., were sent to the Workers’
Compenséi‘ian Commission by the Plaintiff. Aj bills and réque’st‘s for payment
were sent to the Defendants by the Pla?ntiﬁi

The Defendants had the duty to forward the bills forftreathient'and tests to the
Commission and the insurance carrier of the Defendants’ clients, |
The Plaintiff is informed and believes that the Defen‘d:a‘nts failed to forward the
requests for payment by the Plaintiff to the appropriate carrier and to the

Commission.



40.

41.

42,

43

44,

45

46.

The Plaintiff was not informed of any settlement of the workers’ compensation
claims, report of the special referee, approval of the special referee’s report
by Commissioner Aisha Taylor, motion of the Rosenthal Defendants to

Commissioner Taylor until January 26, 2016,

approved costs (j.e. eXaminations, tests, and treatments) to be submitted by

the claimants’ attorneys, the Defendants.

The Défendants were aware of all the Plaintiff's requests for payment for the
costs, which were appropriate for examinations, tests, and treatments for the
workers’ compensation clients.

The Defendants fraudulently withheld the Plaintiff's requests for payment from
the Workers’ Compensation Commission.

The Plaintiff is informed and believes that no other treating physicians of the

performed for the ciéimants.

The Plaintiff is further informed and believes that the said $500,000 was not
distributed to the workers’ compensation claimants.

The Rosenfhal Defendants in 2 motion asserted that the Plaintiff could not
establish any contractug] right to any further payment. The Rosenthal
Defendants were aware of the written agreements to compensate the Plaintiff
upon the conclusion of a| the workers’ compensation claimants. The Ortner
Defendants were aware of the written agreements to compensate the Plaintiff

Upon the conclusion of alf the workers' compensation claimants.



47.

48.

49

50.

51.

h
[

53.

- The Defendants, nor the Workers’ Compensation Commission, did not hotify
the Plaintiff of any right to claim any of the $500.000, which was set aside for

the payment of approved costs.

Plaintiff continued to seek payment from the Defendants to no avail.

The Complaint against the Defendanis was filed on August 25, 2017, which
was in the three year time limit of filing the Complaint. -

The South Caroling Workers’ Compensation Commission does not have
jurisdiction to controf contracts between attomeysrepresenting claimants and
independent third parties, including physicians,

The State Courts of South Carolina have jurisdiction to 'aea! with issues
concerning the existence and enforcement of contracts. -

All of Plaintiff's bills for reports, tests, and treatment of the Defendants’
clients, the workers’ compensation clients, were forwarded to the Defendants

by the Plaintiff




o, SR, 4

Cary E. Fechter, MD

Sworn to before me this
day of January, 2019.

My Comm:ss‘on‘ﬁ‘xpnes
December 30, 2031

S

| REBECCA J ALLEN 7 '
Notary Public-State of South Caroling

My commission expires: | X Comlrgy 30) QD3
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
CARY E. FECHTER, MD
PLAINTIFF,
VS
LEON MARTIN ORTNER, THE
ORTNER LAW FIRM LLC, GERALD
ROSENTHAL, AND ROoENTHAL
LEVY, S!MON AND RYLES

DEFENDANTS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Q017 clyp . 437

IN THE COURT OF COMMON PLEAS

(JURY)

AFFIDAVIT OF SERVICE BY CERTIFIED

MAIL
(@3] <. "5‘
2017-CP-10-43) & =
‘l'“_—;__) [
o £
=
SERRY
8¢ =
i% w
5 en
@n

PERSONALLY appeared before me the undersigned deponent, who being duly

sworn, says that he served the Summons and Complaint in this action on the

Defendant, Rosenthal, Levy, Simon, and Ryles:

by delivering to them, by certified mail, US Postal Service, on October 12, 2017

in West Palm Beach, Florida and leaving with them copies of the same at 1401 Forum

Way, Sixth Floor, West Palm Beach, Florida.

SWORN N to before me this j%
day ofJawu,mM , 2019,

L&@Q«d%

Notary Public for South Carolina
My Commission Expires: [ §)2%

MelvﬁD. Bannister

s
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON (JURY)
CARY E. FECHTER, M.D.
AFFIDAVIT OF SERVICE BY CERTIFIED

PLAINTIFF MAIL

)

)

)

)

)

)

)

)
VS . )

) g | X

) 2017-CP-10:4371

) -~

)

)

)

}

)

LEON MARTiN,ORTNER,V THE )
ORTNER LAW FIRM LLC, GERALD oEF &
ROSENTHAL, AND ROSENTHAL, mE & T
LEVY, SIMON, AND RYLES, =& F e
R @ ]
DEFENDANTS. oF = M
o = P
- _721) \.9 St
o &n
PERSONALLY appeared before me the undersigned deponent, Who beci)ng Sy

sworn, says that he served the Summons and Complaint in this action on the
Defendants, Leon Martin Ortner and the Ortner Law Firm, LLC
by delivering to them, by certified mail, US Postal Service on December 7,2017

~in Charleston, South Carolina and leaving with them copies of the same at 145 King

/(b

MelvinD. Bamﬁster

Street, Ste. 21 1, Charieston, SC.

SWORN to before me this 3
day of D A . _, 2018,
)é@m&)\ O\xuke 2
Notary Public for South Carglina
My Commission Expires: 118 2%

Qe L
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IN'THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-0437]

)
)
)
)
)
Plaintiff, )

V. )

)

Leon Martin Ortner, The Ortner Law )
)

)

)

)

)

Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants.

h_%___._._—“..._*%.___.%. ————

AFFIDAVIT OF GERALD ROSENTHAL

Personally appeared before the undersigned officer duly authorized to administer oaths, Gerald
Roserﬁhal, who after being ‘duly sworn, deposes and says as follows:

I. I, Gerald Rosenthal, affirm that | am over eighteen years of age and competent to make
this Affidavit.

2. Imake this Affidavit based on my personal knowledge.

3. Tsubmit this Affidavit for use in support of the Motion to Dismiss of Defendant Rosenthal,
Levy, Simon, and Ryles, PA (“RLSR”) and Defendant Gerald Rosenthal (“Rosenthal™) in the
captioned matter,

4. Tam a Florida resident, and, to the begt of my recollection, T have not been present in or, if
ever; transacted business in South Carolina since no later December 31, 2009

5. Ido not own real estate or reside for any part of the year in South Carolina. |

6. lam an attorney formerly employed by RLSR.

7. Tretired from RISR in December 2015,

8. Since I retired from RLSR, I do not maintain an office or receive mail at Rosenthal, Levy,

Simon, and Ryles, PA, 1401 Forum Way, Sixth Floor, West Palm Beach, Florida 33401 (“Firm

Page [ of 2



Office”), nor have I ever resided at that address.

9. I have not designated or appointed any individual to SCIVe as my statutory agent or
otherwise an agent to accept service of process on my behalf,

10. At no point did [ accepi service of process or acknowledge receipt of service of process in
the captioned matter on behalf of myself, individually, or RLSR._

L1. Subsequent to my retirement from RLSR in 2015, 1 did)not Serve as registered agent for
RLSR and was not otherwise an officer, a managing or general agent, or otherwise an agent
authorized by appointment or by law to receive service of process for RLSR.‘

12. Service of brocess in the state of Florida may only be effected by a Sheriff or Sheriff’s

designated agent for service of process and may not be effected by mailing,

FURTHER THE AF FIANT SAYETH NOT. : 7

Gerald osenthal ‘
[22€3- 25 1 -4t 269~ 0

Sworn to and subscribed before
Worn I . V.L/gf /' O?i/z% [20 2.0

methis_iidayof__&i:\( ,2019.
/

My Commiskio,

State of Florida
Xpires: p os*/zo 22

Notary Public State of Florida
regg V Guilo

< s (Msy C)oJmmission GG 181960

LB Eoies 0310572022

;7 T OF A
A AP T
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EXHIBITE



IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

)
)
COUNTY OF CHARLESTON )
Cary E. Fechter, MD, ) Civil Action No.: 207 7-CP-10-04371
)
Plaintiff, )
V. )
)
Leon Martin Ortner, The Ortner Law )
)
)
)
)
)

Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants,

AFFIDAVIT OF JONATHAN TODD LEVY

- Personally appeared before ‘the undersigned officer duly authorized to administer oaths,
Jonathan Todd Levy, who after being duly sworn, deposes and says as follows:

L. 1, Jonathan Todd Levy, affirm that | am over eighteen years of age and competent te make
this Affidavit,

2. ! make this Affidayit based on my personal knowledge.

3. | [ submit this Affidavit for use In support of the Motion to Dismigs of Defendant Rosenthal,
Levy, Simon, and Ryleé, PaA (“RLSR™) and Defendant Gerald Rosenthal (“Rosenthal™) in the
captioned matter.

4. 1 am an aftomey presently employed by RLSR in the position of President, and was
employed by RLSR in the same role in 2017,

. RLSR has authorized me to make this Affidavit o its behalf.

6. RLSRisa professional association organized and operating under the laws of the State of

Florida and does not have offices ip South Caroling.

South Carolina.

Page 1 of 3



8. RLSR’s main office is located at Rosenthal, Levy, Simon, and Ryles, PA, 1401 Forum
Way, Sixth Floor, West Palm Beach, Florida 33401 (*Principal Office™).

9. I am the registered agent for service of process on RLSR in Florida, and my address as
registered with, and published by, the Florida Secretary of State since J anuary 4, 2016 is as follows:
Johnathan Todd Levy, 6921 Finamore Cir., Lake Worth, FL, 33467,

10. Rosenthal is a former employee of RLSR who retired from the pracm,e oi Iaw 1 December
2015, and subsequent to his retirement, he did not serve as registerad agent for RLSR and was not
otherwise an officer, a managing or general agent, or otherwise an agent authorized by appointment
or by law to receive service of process for RLSR.

I'1. Rosenthal does not now, and did not in 2017, work or maintain an office ‘at ' RLSR’s
Principal Office.

12, Neither I nor any other employee of RLSR have been designated or otherwise authorized
to accept service on behalf of Rosenthal. |

13. At no point did accept service of process or acknowledge receipt of service of process in
the captioned matter on behalf of Rosenthal, individually, or RL.SR.

14 Ed Elder ( “Elder”) is now, and was in 2017, employed by RLSR in the role of rotating
receptionist and file clerk, and in this role, Elder is occasionally stationed at the reception desk to
greet clients and recejve phone calls and perform other clerical tasks, such as orgamzing files
making 'c.opies and scanning documents.

15. Elder is not now por has never been an officer, general agent, or an agent authorized by
appointment or by law to serve ag a statutory agent or registered agent for service of process for
RLSR.

16. Including attorneys and all staff members, RLSR currently employs 42 and in 2017 had

Page 2 of 3



Sworn 170 d subscribed before

— —d
otar

Rublic for State of Flopida
My Commission Expires:

- day of YCoy s g

=

L

T LE oMy COMMISSION 4 3G 1775
pa

N
o
W

Jonathan Todd Levy

ELWANDA

T LEONARD

X IRES: August 9, 2020 !
Thr Notary Pubi Underwitiry |1
R s R 3

Page 3 of' 3
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EXHIBIT F



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FOR THE NINTH JUDICIAL CIRCUIT
)

COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 201 7-CP-10-04371

Plaintiff,
V.

)

)

)

)

)

Leon Martin Ortner, The Ortner Law )
Firm, LLC, Gerald Rosenthal, and )
Rosenthal, Levy, Simon, and Ryles, )
)

)

)

Defendants.
—

AFFIDAVIT OF ED ELDER

Personally dppeared before the unders; gned officer duly authorized to administer oaths, Ed
Elder, who after being duly sworn, deposes and says as follows:
. I, Ed Elder, affirm that I am over eighteen years of age and competent to make this

Affidavit,

3]

I make this Affidavit based on my personal knowledge.

I'submit this A ffidavit for use in Support of the Motion to Dismiss of Defendant Rosenthal,

(81

Levy, Simon, and Ryles, PA (“RLSR™) and Defendant Gerald Rosenthal (“Rosentha]”) in the
captioned matter.

4. Tam presently employed by RLSR in the position of a rotating receptionist and file clerk,
and was employed by RI.SR in the same role in 2017.

5. Lhave the responsibility for answering telephones and office clerical tasks. Op occasion, |
receive mail delivered to RLSR, if | happen to be sitting at the reception desk when mai] is
delivered.

6. I am not now, have never been, and have never held myself out to be, an officer, general

agent, or an agent authorized by appointment or by law to serve as a Statutory agent or registered

Page | of 2



agent for service of process for RLSR.

7. Tam not now, have never been, and have never held myself out to be a general agent or an
agent authorized by appointment or by law to SCrve as a statutory agent for service of process for
Rosenthal, individuaﬂy‘

8. [do not now reside, nor have I ever resided, at the Rosenthal home and was not present in

his home at any point in October 2017.

9. On or about October 12, 2017

, [ was present at the reception desk 0f RLSR when the mail
was delivered,

10. On or about Ocrober 12,2017, I signed the return receipt “green cards” for severa] pieces

of certified mail, and noge of these mail pieces contained an y notations or markin

gs on the exterior
ot the envelopes to indicate that they contained anything other than certified letters.
1.

Al no point did T accept service of process or acknowledge receipt of service of process in

the captioned matter op behalf of Rosenthal, individua

Iy, or RL.SR,

- FURTHER THE AF FIANT SAYETHNOT

Ed Elder
Sworn t? and subscribed before

petis{o W day of _Q’\O\‘gg\, 2019.
S s

e
F

) —
for State of Florida
My Commission EXpires:, e

ELWANDA T. LEONARD f
MY COMMISSION # G 017765
EXPIRES: August 9, 2020

" Banded Thy Netary Public Undarwriters |§
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USPS.com® - USPS Tracking® Results https://too]s,usps‘co:11/go/T:'ackConﬁrmAction?tLabels=7O15 17300001...

U S P S Tl‘ a C k i n g® FAQs > (https://www.usps.com/faqs/uspstracking-faqs.htm)

Track Another Package +

Remove X

Tracking Number: 701 51 730000142889398

- Your item was delivered to an individual at the address at 12:38 pm on October
12,2017 in WEST PALM BEACH, FL 33401,

& Delivered

October 12, 2017 a 12:38 pm
Delivered, Left with individual
WEST PALM BEACH, FL 33401

soeqpes 4

Tracking History

October 12, 2017, 12:38 pm
Delivered, Left with Individual

WEST PALM BEACH, FL 33401

Your item was delivered to an individual at the address at 12:38 pm on October 12,
2017 in WEST PALM BEACH, FL. 33401,

October 12, 2017
In Transit to Next Facility

October 11, 2017,10:13 am
Departed USPs Regional Destination Facility
WEST PALM BEACH FL DISTRIBUTION CENTER

October 10, 2017, 11:41 am
Arrived at USPS Regional Destination Facility

O1-Mav-19 1794



USPS.com® - USPS Tracking® Results

https ://tooIsAusps.com/go/TrackCom‘TrmAcrion

WEST PALM BEACH FL DISTRIBUTION CENTER

October 8, 2017, 3:44 am
Departed USPS Regional Facility
SACRAMENTO CA DISTRIBUTION CENTER

October 7, 2017, 4:53 pm
Arrived at USPS Regional Facility
SACRAMENTO CA DISTRIBUTION CENTER

October 5, 2017, 5:40 pm
Departed Post Office
COLUMBIA, SC 29206

October 5, 2017, 2:05 pm
USPS in possession of itermn

'COLUMBIA, SC 29206

?tLabels=701517300001 ...

soeq P 4

Product Information

See Less A

Can’t find what you’re looking for?

Go to our FAQs section to find answers to your tracking questions.

FAQs (https://WWW.usps.com/faqs/uspstracking-faqs.htm)

01-May-19. [2:24



USPS.com® - USPS Tracking® Resuylts https://tools.usps.com/go/TrackConﬁrmAction‘?tLabels=7O 1517300001

The easiest tracking number is the one you don‘thave to know.

With Informed Delivery®, you never have to type in another tracking number. Sign up to:
* See images* of incoming mail.

* Automatically track the packages you're expecting.

Yoeqpss

» Set up email and text alerts 50 you don't need to enter tracking numbers,

e Enter USPS Delivery Instructions™ for your mail carrier.

Sign Up (h‘ttps://reg.usps.com

/entreg

"NOTE: Black and white (grayscale; images show the Ooutside, front of letter-sized envelopes and

:
mailpieces that are processed. @ﬁeiﬁm@spécgiﬁ@n%a@%aem;ﬂoois&

O1-Mav-19 19.94



KOZLAREKLAWLLC

May 13, 2019

By FepeRral, EXPRESS ( 7751 4295 3760}

The Honorable Julie J- Aomstrong
Charleston County Clerk of Court

100 Broad Street

Suite 106

Charleston, South Caroling 29401-2258

Re: Cary E. Fechter, MD., v Leon Martin Ortner, The Ortner Taw F

Levy, Simon, and Ryles
Civil Actton No. 201 7-CP-10-04371
Kozlarek Law Matter N 0. RO001-10001

Dear Ms. Arms trong:

MICHAEL E. KoOzZLAREK sccep
Admitted: SC, GA, NC, va
Mobile: 803.312.3199

SC: 864.729.1931

GA: 470.333.2245

irm LLC, Gerald Rosentpal, ang Rosenibal

Enclosed for filing in the referenced matter are an otiginal and a copy of Gerald Rosenthal’s and Rosenthal,
Levy, Simon, and RByles’s Motion to Dismiss with seven exhibits.

Please file the original and rerurn the clocked-in copy in the enclosed shipping cost prepad, federal express envelope
provided. Also enclosed is a check for the §23.00 motion filing fee. As always, thank you for your assistance in this

matter.

Please do not hesitate to contact me if you have any questl?ns. 7, /7/———\

Sincéelly,

N\,

[

Enclosure: stated

By copy of this correspondence with ¢ enclosures. T am servin

7/ “
lichael E. Kozlatek S/

all counsel of record with a co

of the same.

Ce: Melvin D. Bannister, Esq. (by Federal Express (7751 4308 3293) - w/encls)
Justin P. Novak, Esq. (by Federal Express (7751 4314 525 1) - w/encls)

Post Office Box 565 » Greenville, South Carolina » 29602-0565

14 South Main Street « Suite 130 » Greenvi

ile, South Carolina » 29601
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K @z g_ A % E % i Aw ‘ i MICHAEL E. KOZLAREK sccep
e I MICHA ET @KGZLAREKLAW.COM
AEAAEL@OKOZLAREKLAW.COM

Admitted: SC, G, NC, vaA
Mobile:  803.312.3199
SC: 864.729.1931
GA: 470.333.2245

September 17, 2019

Federal Express (7762 6240 1818)
The Honorable Jenny Abbot Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Columbia, South Catolina 29201

Re: Cary E. Fechter, MD vs. Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles
Case Number 2017-CP-10-04371
Appellate Case Number 2019-001230

Deat Ms. Kitchings:

L represent (a) Gerald Rosenthal and (b) Rosenthal, Levy, Simon, and Ryles, PA (collectively, “R osenthal
Defendants™). Rosenthal Defendants are named (but not actual) defendants in the underlying civil action, 1 Rosenthat
Defendants filed 2 Motion to Dismiss on May 14, 2019, in the Charleston County Court of Common Pleas. That
motion remains pending a hearing.

use Rosenthal Defendants are not technically part of the undetlying civil action, Rosenthal Defendants
chnically be parties to this Appeal. However, Rosenthal Defendants have been provided with copies of Teon
Martin Ortner’s and The Ortner Law Fitm, LLC’s (collectively, “Ortner Defendants”) Notice of Appeal and Dr.
Fecther’s Motion to Dismiss Appeal, as well as Ortner Defendants’ Return to Dr. Fechter’s Motion. Rosenthal
Defendants provide this informal letter regarding those docaments in support of this Court’s heating Ortner
Defendants’ appeal. ‘ ) '

claims wete unfounded. This Courts teversal of the Circuit Court’s order denying Ortner Defendants’ Motion to
Dismiss shouid (appropriately) make it the fina] forum.

Rosenthal Defendants are available to patticipate further as the Court deems appropriate.

Ce Melvin D. Bannister, Esq. (by Federal Express (7762 6232 3280 - w/encls)
Justin P. Novak, Esq. (by Pederal Express (7762 6231 3131) - w/encls)

! A copy of Rosenthal Defendants’ Motion to Dismiss is enclosed to clanify Rosenthal Defendants’ procedural posture in the underlying cage.

Post Office Box 565 « Greenville, South Carolinga * 29602-0565
14 South Main Street » Suite 130 Greenville, South Carolina * 29601
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01 - CP~10 4377

The South Carolina Court of Appeals .

Cary E. Fechter, MD, Respondent,

V.

Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald
Rosenthal, and Rosenthal, Levy, Simon, and Ryles, ‘
Defendants, N

Of Which Leon Martin Ortner and The Ortner Law Firm,
LLC are the Appellants. '

Appellate Case No. 2019-001230

ORDER

Appellants have served and filed a notice of appeal from the circuit court's
order denying Appellants' motion to dismiss and Appellants' motion to
reconsider, alter or amend. Because the underlying orders are not immediately
appealable, this appeal is dismissed. See S.C. Code Ann. § 14-3-330 (2017);
Huntley v. Young, 319 S.C. 559, 560, 462 S.E.2d 860, 861 (1995) (stating
generally the denial of a motion to dismiss is not immediately appealable); Allison
v. W.L. Gore & Assocs., 394 S.C. 185, 188, 714 S.E.2d 547, 549 (2011) (providing
an order denying a motion to dismiss for lack of subject matter jurisdiction is not
directly appealable because, among other things, it does not affect the merits). The
remittitur will be sent as provided in Rule 221, SCACR.

e FOR TAE COORT

Columbia, South Carolina




cc:
M. Dawes Cooke, Jr., Esquire
Justin Paul Novak, Esquire
Melvin Dean Bannister, Esquire

 FILED
ﬁbﬂm 29,04




JENNY ABBOTT KITCHINGS
CLERK

The South Carolina Court of Appeals

POST OFFICE BOX 11629
COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201

DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
November 13, 2019

www.sceourts.org

The Honorable Julie J. Armstrong
100 Broad St Ste 106

Charleston SC 29401-2210

REMITTITUR - T
Re: Cary E. Fechter v. Leon Martin Ortner =20 i
Lower Court Case No. 2017CP1004371 = -
Appellate Case No. 2019-001230 - -
)
Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed

Very truly yours
CLERK
Enclosure
cc:

M. Dawes Cooke, Jr., Esquire
Justin Paul Novak, Esquire
Melvin Dean Bannister, Esquire
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

)
)
)
Cary E. Fechter, MD, ) Civil Action No.: 2017-CP-10-04371
)
Plaintiff, ) RESPONSE TO MOTION TO
V. ) RECONSIDER GERALD
) ROSENTHAL’S AND ROSENTHAL,
) LEVY, SIMON, AND RYLE’S JOINT
) MOTION TO DISMISS
)
)
)
)

Leon Martin Ortner, The Ortner Law
Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants.

Named-Defendant Gerald Rosenthal (“Rosenthal”) and Named-Defendant Rosenthal, Levy,
Simon, and Ryles, PA (incorrectly identified in the caption as Rosenthal, Levy, Simon, and Ryles)
(“RLSR”) respectfully provide this Response to Plaintiff’s “Motion to Reconsider Gerald
Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint Motion to Dismiss,” filed June 17, 2020
(“Plaintiff’s Motion”). Reserving all rights to supplement further as the Court deems necessary or
proper, as an initial response to Plaintiff’s Motion, Rosenthal and RLSR incorporate by reference
“Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryles’ Joint Motion to Dismiss,” filed May
14, 2019.

SERVICE OF PROCESS

Plaintiff’s Motion (with attachments) is 194 pages. Approximately two-thirds of Plaintiff’s 68
numbered paragraphs and half of Plaintiff’s attachments relate to Plaintiff’s arguments about
service of process. Plaintiff’s letter purporting to serve civil process was addressed solely to:

“Gerald Rosenthal, Esq.
1401 Forum Way, Sixth Floor
West Palm Beach, FL 33401[.]”
RLSR
Neither Plaintiff’s Motion nor Plaintiff’s prior efforts before this Court address a simple, basic,

question regarding service on RLSR: how can service on a corporate defendant be proper when

PAGE 1 OF 4
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the addressee to which the alleged process was sent was not referenced anywhere on the envelope?

RLSR 1is not an addressee on the envelope that purported to serve the civil process. This does not
constitute proper service. !

ROSENTHAL?

Plaintiff did not provide a copy of the summons and complaint to Rosenthal personally.
Plaintiff does not dispute this. 1401 Forum Way, Sixth Floor, West Palm Beach, Florida, is not
now, nor was it at the time Plaintiff mailed his letter (or at any other time), Rosenthal’s dwelling
house or usual place of abode. Plaintiff does not dispute this. The final option for service on an
individual is “by delivering a copy to an agent authorized by appointment or by law to receive
service of process.” Rule 4(d)(1), SCRCP. Although it is implicit in Plaintiff’s arguments, Plaintiff
cannot be genuinely suggesting Rosenthal, as important an individual as he might be, had

appointed a personal agent for the service of process. He did not have a personal agent for service,

and there is nothing before this Court to suggest otherwise. Rather, the only evidence before this
Court reflects Rosenthal had never appointed an agent for personal service. Similarly, Plaintiff has
not suggested, and there is nothing before this Court to suggest otherwise, that Rosenthal had an
agent for service of process appointed by operation of law. As a result, Plaintiff’s mailing a letter
to Rosenthal’s former place of employment does not constitute proper service.

SUBJECT MATTER JURISDICTION

Plaintiff’s Motion suggests service providers are never bound by the Commission’s orders but

instead retain the potential for independent claims under common law. In so arguing, Plaintiff

'Plaintiff also suggests RSLR waived the requirement for proper service. There is nothing before this Court to suggest
RLSR intended any such waiver. The first RLSR took and the only action RLSR has taken in this proceeding was to
file a motion to dismiss, raising (among other problems with Plaintiff’s attempted lawsuit) the deficiency of proper
service. Further, the letter RLSR’s counsel sent to the Court of Appeals raises the exact same concern, specifically
stating RSLR and Rosenthal are not actually defendants in this proceeding because they have never been served with
process.

2Further, Plaintiff fails directly to claim service on Rosenthal was proper. Plaintiff’s counsel’s affidavit regarding
service of process, for example, references only service on RSLR. Nonetheless, Plaintiff’s Motion makes numerous
references to “defendants” and other similar iterations, which suggest Plaintiff continues to maintain both RLSR and
Rosenthal were served.
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ignores, for example, South Carolina Code Annotated section 42-15-90, which provides, in part,
“(A) Attorney fees, physician fees, and hospital charges for services under this title are subject to
the approval of the commission . . . [,]” South Carolina of Regulations section 67-1206, providing
“an attorney may request approval of the actual costs incurred in the prosecution of a claim
[including] expenses associated with the evaluation or treatment of the client[,]” and South
Carolina Code Annotated section 42-3-180, which provides for “/a/ll questions arising under this
Title, if not settled by agreement of the parties interested therein . . . shall be determined by the
Commission” (emphasis added).’

Plaintiff also fails to acknowledge his voluntary participation in his own deposition and his
providing written discovery in the underlying workers compensation matters. For the sake of
clarity, the deposition was not in any way related to a patient’s medical condition, but instead was
solely related to the Plaintiff’s demand for payment for costs and fees.*

CONCLUSION

These are important issues to Rosenthal and RLSR. However, their resolution is not so
complicated as Plaintiff’s 194-page tome might suggest. The Court has already recognized: (a)
bad service is bad service, plain and simple. (b) Plaintiff’s claims arise out of and relate solely to
Plaintiff’s alleged service as an expert in one or more workers compensation matters, and the
Commission adjudicated those claims after Plaintiff’s voluntary participation in the process.

For the foregoing reasons, this Court should deny Plaintiff’s Motion.

[SIGNATURE PAGE FOLLOWS]
[REMAINDER OF PAGE INTENTIONALLY BLANK]

3The modifier “interested” implies something beyond the literal parties to a workers compensation claim. Numerous
other workers compensation-related statutes and rules refer solely to “parties,” seemingly indicating, in those
instances, the actual litigants but not other “interested” parties.

“Plaintiff also suggests this Court’s ruling and the ruling by another circuit court judge contradict each other. Even
were Rosenthal and RLSR to accept that reading of the two orders, the suggested contradiction would be addressed
by the South Carolina Court of Appeals should Plaintiff ultimately elect to appeal this Court’s ruling.
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Greenville, South Carolina
June 29, 2020

KOZLAREK LAW LLC

/s/ Michael E. Kozlarek

Michael E. Kozlarek (SC Bar #69330)
michael@kozlareklaw.com

330 South Main Street (29601)

Post Office Box 565

Greenville, South Carolina 29602-0565
O: 864.527-5941

M: 803.312.3199

F: 864.670.5246

Attorney for:
Named-Defendant Gerald Rosenthal,

Named-Defendant Rosenthal, Levy, Simon,
and Ryles, PA
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EXHIBIT G



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371

Plaintiff, ORDER GRANTING

GERALD ROSENTHAL’S AND
ROSENTHAL, LEVY, SIMON, AND
RYLE’S JOINT MOTION TO DISMISS

V.
Leon Martin Ortner, The Ortner Law
Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants.

N’ N N N N N N N N N N N N N

This matter came before the Court on January 27, 2020, on named-Defendants Gerald
Rosenthal’s (“Mr. Rosenthal”) and Rosenthal, Levy, Simon, and Ryles’s (“RLSR,” with Mr.
Rosenthal, collectively, “Rosenthal Defendants”)! Joint Motion to Dismiss, filed May 14, 2019
(“Rosenthal Motion”), based on Rules 12(6)(1), (2), (4) and (5) of the South Carolina Rules of
Civil Procedure (“SCRCP”), for an Order dismissing the causes of action asserted against
Rosenthal Defendants in the Complaint filed August 25, 2017.

This matter was heard on January 27, 2020, simultaneously with Defendants Leon Martin
Ortner’s and The Ortner Law Firm, LLC’s (collectively, “Ortner Defendants”) Motion for the
Enlargement of Time and Renewed Motion to Dismiss. Present at the hearing were Melvin D.
Bannister, Esq., as counsel for Plaintiff Cary E. Fechter, MD, Justin P. Novak, Esqg., as counsel for
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC, Michael E. Kozlarek, Esg., as
counsel for named-Defendants Gerald Rosenthal and Rosenthal, Levy, Simon, and Ryles. Also
present at the hearing were Plaintiff Cary E. Fechter, MD, and Defendant Leon Martin Ortner,

Esq.

! Rosenthal Motion’s asserts Plaintiff has incorrectly identified Rosenthal, Levy, Simon, and Ryles, PA as named-
Defendant Rosenthal, Levy, Simon, and Ryles.
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PLAINTIFF’S COMPLAINT

. In the Complaint, Plaintiff alleges causes of action against Ortner Defendants and Rosenthal
Defendants for breach of contract, fraud, breach of contract with fraudulent intent, unfair trade
practices, and pre-judgment interest arising from allegations that Plaintiff should be further
compensated for the performance of certain medical examinations, the issuance of medical
reports, and other expenses for any and all claimants represented by the Rosenthal Defendants
and Ortner Defendants involved in one or more workers’ compensation cases. See generally,
Complaint.

. According to the Complaint, the Ortner Defendants retained Plaintiff to perform the medical
examinations and provide the reports in 2002. Complaint at § 5.

. The Complaint also alleges Rosenthal Defendants paid Plaintiff $25,000 for the examinations
and reports of fifty claimants. Complaint at { 12.

. Plaintiff, however, alleges Plaintiff performed initial examinations and prepared reports for
numerous claimants. Complaint at  13.

. The Complaint also alleges Ortner Defendants and Rosenthal Defendants agreed to pay for all
medical treatment charges not covered by insurance and to make payment in full at settlement
or verdict of the underlying workers’ compensation case. Complaint at {{ 15-16.

Further, Plaintiff alleges that Plaintiff remitted “[a]ll bills and requests for payment [to]
Defendants.” Plaintiff’s Affidavit at ] 37.2

. Further, Plaintiff alleges Rosenthal Defendants asserted “Plaintiff could not establish any
contractual right to any further payment.” Plaintiff’s Affidavit at 9 46.

. Further, Plaintiff asserts Plaintiff has “continued to seek payment from the Defendants to no

avail.” Plaintiff’s Affidavit at  49.

2 Filed simultaneously with Plaintiff’s 13t MIO (defined below) is an affidavit from Plaintiff (“Plaintiff’s Affidavit”)
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The Complaint alleges all workers’ compensation cases underlying Plaintiff’s causes of action
against Rosenthal Defendants were resolved on January 26, 2016. Complaint at 1 17.

PERTINENT PROCEDURAL HISTORY;
FINDINGS OF FACT

. At all times relevant to this case, Mr. Rosenthal was a citizen and resident of the State of

Florida.
. At all times relevant to this case, RLSR was a Professional Association organized and
operating under the laws of, and located in, the State of Florida. RLSR has never been
registered as a foreign corporation in the State of South Carolina.
Plaintiff filed his Complaint on August 25, 2017, in the Charleston County Court of Common
Pleas.
. On October 5, 2017, Plaintiff deposited an envelope with the United States Postal Service, see
Rosenthal Motion at Exhibit G (USPS Tracking Information, accessed May 1, 2019)3,
addressed from:

Melvin D. Bannister

Trial Lawyer

Post Office Box 6833
Columbia, South Carolina 29260[,]

and addressed to:

Gerald Rosenthal, Esq.
1401 Forum Way, Sixth Floor
West Palm Beach, FL 33401].]

Plaintiff’s Memorandum in Opposition to Motion to Dismiss, filed January 9, 2019 (“Plaintiff’s
1%t M10”), in response to Ortner Defendants’ Motion to Dismiss, filed January 8, 2019 (“Ortner
MTD™)) at Schedule D.

5. RLSR is not listed as an addressee. Plaintiff’s 15t MI1O at Schedule D.

3 Plaintiff does not dispute the accuracy of the USPS tracking information. Further, the information is consistent with
Plaintiff’s own admissions as contained in Plaintiff’s 1 M1O at Schedule D.
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10.

11.

12.

13.

14.

15.

No other identifying marks appear on the envelope. Id.

The envelope was sent certified mail, return receipt requested, restricted delivery, to Gerald
Rosenthal at 1401 Forum Way, Sixth Floor, West Palm Beach, Florida. 1d.

The envelope was received on October 12, 2017, at 1401 Forum Way, Sixth Floor, West Palm
Beach, Florida. Plaintiff’s 15t MI1O at Schedule C and Plaintiff’s Memorandum in Opposition
to Renewed Motion to Dismiss, etc., dated January 23, 2020 (Plaintiff’s 2" M10”) at { 2.

At all times relevant to this action, 1401 Forum Way, Sixth Floor, West Palm Beach, Florida,
has been the address of RLSR’s principal places of business.*

Mr. Rosenthal does not now nor has he ever resided at 1401 Forum Way, Sixth Floor, West
Palm Beach, Florida.®

Mr. Rosenthal had retired from RLSR on December 31, 2015. Rosenthal Motion at § 23, at
Exhibit D, § 7, and at Exhibit D, { 10.

Ed Elder (“Elder”) (not Gerald Rosenthal, the restricted delivery addressee) signed the “green
card” for the envelope. Plaintiff’s 1 MO at Schedule D and Plaintiff’s 2" M10 at 1§ 2 and
11. Mr. Elder was serving at all relevant times as a rotating receptionist and file clerk for RLSR.
Rosenthal Motion at § 16(fn), at Exhibit F, 4, and at Exhibit E, ] 14.

At all relevant times, RLSR had approximately 42-43 employees and received a large stack of
mail every day.

No individual working at RLSR has ever been authorized to accept service on Mr. Rosenthal’s
behalf. Rosenthal Motion at { 13(fn), at Exhibit D, 1 9, and at Exhibit E, { 12.

At the time of the envelope’s delivery to the United States Postal Service (at or about 2:05 p.m.
on October 5, 2017), Rosenthal was not serving as registered agent for RLSR and was not

otherwise an officer, a managing or general agent, or otherwise an agent authorized by

4 Rosenthal Motion at { 12 and at Exhibit E, { 8. Plaintiff does not dispute the accuracy of this assertion.

5> Rosenthal Motion at 11 and at Exhibit D, { 8. Plaintiff does not dispute the accuracy of this assertion.
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16.

17.

18.

19.

20.

21.

22.

23.

24,

appointment or by law to receive service of process for RLSR. Rosenthal Motion at Exhibit G
[United States Postal Service Tracking Information (last accessed May 1, 2019)], at Exhibit D,
{11, and at Exhibit E, { 10.
At all times relevant to this Motion, the registered agent of record for RLSR as maintained by
the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is
6921 Finamore Circle, Lake Worth, Florida 33467. Rosenthal Motion at Exhibit E, § 9.
RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months
before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the
Summons and Complaint). Rosenthal Motion at Exhibit E, 1 9.
RLSR’s registered agent’s address is readily available to the public by performing a free search
at the Florida Secretary of State’s website.
Plaintiff has not asserted that he made any other attempt to serve either Rosenthal or RLSR
with the Summons and Complaint.
Ortner Defendants filed their MTD asserting various grounds for dismissal of Plaintiff’s claims
against Ortner Defendants.
Plaintiff filed his 1°* M1O on January 9, 2019.
Filed simultaneously with Plaintiff’s 1% MIO is an affidavit from Plaintiff’s counsel in which
Plaintiff’s counsel claims Plaintiff effected service of his Summons and Complaint by certified
mail on RLSR on October 12, 2017. Plaintiff’s 1%t MIO at Exhibit C, Schedule D.
Plaintiff’s counsel’s affidavit is dated and was filed approximately 15 months after purported
service and approximately 17 months after Plaintiff filed his Summons and Complaint.
Plaintiff’s Affidavit alleges and acknowledges:

14.  The Defendants promised to pay and protect the Plaintiff’s

fees and that he would be paid in full upon settlement or verdict
in the cases.
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15.  The Plaintiff is informed and believes the [underlying
workers’ compensations] cases/matters were resolved on January
26, 2016.

40.  The Plaintiff was not informed of any settlement of the
worker’s compensation claims, report of the special referee,
approval of the special referee’s report by Commissioner Aisha
Taylor, motion of Rosenthal Defendants to Commissioner Taylor
until January 26, 2016.

49.  When informed to the Order of Release Fund (thereby,
disposing of all of the workers’ compensation claimants [sic] cases
on or about January 26, 2016, the Plaintiff continued to seek
payment from the Defendants to no avail.

Plaintiff’s Affidavit at 1 14-15, 40, and 49 (emphasis added).

25. On May 14, 2019, Rosenthal Defendants filed Rosenthal Motion.

26. In response, Plaintiff provided Plaintiff’s 2" MIO.

27. Plaintiff’s 2"Y MIO contained only allegations and arguments of counsel but no additional
factual allegations.

28. As of the hearing of Rosenthal Motion, more than 885 days had passed since Plaintiff filed the
Summons and Complaint.

29. As of the hearing of Rosenthal Motion, more than four years had passed since Plaintiff alleges
his causes of action accrued.

ROSENTHAL DEFENDANTS’ MOTION

Rosenthal Defendants moved this Court for dismissal from the captioned matter on three
grounds: (1) Plaintiff failed to serve his Summons and Complaint on either Mr. Rosenthal or RLSR
within 120 days after Plaintiff filed the Summons and Complaint with the Clerk of Court, and, as
a result, no action has been commenced against either Mr. Rosenthal or RLSR, as required by the
applicable statute and the SCRCP; (2) Mr. Rosenthal and RLSR should be dismissed from this

case pursuant to Rules 12(b)(1), (2), (4), and (5), SCRCP; and (3) more than three years have
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passed since Plaintiff alleges he knew or should have known of each cause of action raised in
Plaintiff’s Complaint, and, therefore, Plaintiff is barred from refiling/serving a summons and
complaint.

CONCLUSIONS OF LAW

l. Commencement of Action/Process/Personal Jurisdiction

A. Commencement of Action

South Carolina Code Annotated section 15-3-20 provides:
“(A) Civil actions may only be commenced within the periods
prescribed in this title after the cause of action has accrued . . . . (B)
A civil action is commenced when the summons and complaint are
filed with the clerk of court if actual service is accomplished within
one hundred twenty days after filing”
(emphasis added). Rule 3, SCRCP, is the Supreme Court’s embodiment of the statutory
requirements of section 15-3-20. Rule 3 provides:
(a) Commencement of civil action. A civil action is commenced when the
summons and complaint are filed with the clerk of court if:
(1) the summons and complaint are served within the statute of limitations
in any manner prescribed by law; or
(2) if not served within the statute of limitations, actual service must be
accomplished not later than one hundred twenty days after filing.
(second emphasis added).

“[CJourts must follow a statute’s plain and unambiguous language, and when the language
is clear, ‘the rules of statutory interpretation are not needed[,] and the court has no right to impose
another meaning.” [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal
citation omitted)].” S.C. Dep’t of Soc. Servs. v. Boulware, 422 S.C. 1, 8, 809 S.E.2d 223, 226
(2018).

Section 15-3-20(B) and Rule 3(a) make clear that a civil action is not commenced merely
by filing a summons and complaint with a clerk of court but rather for an action to be commenced,

service must be accomplished on or before the statute of limitations runs or within one hundred

twenty days after filing, whichever is later.
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B. Service as to RLSR

Rule 4(d)(3), SCRCP, provides that service on a corporate entity may be made “by
delivering a copy of the summons and complaint to an officer, a managing or general agent, or to
any other agent authorized by appointment or by law to receive service of process.” See also
Robersonv. S. Fin. of S.C., Inc., 365 S.C. 6, 10, 615 S.E.2d 112, 114 (2005). Rule 4(d)(8), SCRCP,
permits service under Rule 4(d)(3) to be accomplished by “registered or certified mail, return
receipt requested and delivery restricted to the addressee.”

In analyzing whether service was effective against RLSR, this Court need not look any
further than the face of the “green card” on which Plaintiff relies in his effort to establish service
of his Summons and Complaint. The “green card” reflects the “restricted delivery” addressee as:

Gerald Rosenthal, Esq.

1401 Forum Way, Sixth Floor

West Palm Beach, FL 33401].]
Nowhere on the face of the “green card” does it reflect the envelope was addressed to “Rosenthal,
Levy, Simon, and Ryles,” the corporate entity on which Plaintiff purports to have served his
Summons and Complaint. Rather, the “green card” reflects the envelope was addressed (restricted
delivery) solely to the individual Gerald Rosenthal, without any reference to “Rosenthal,
Levy, Simon, and Ryles.”

Even were this Court to ignore the obvious defect in Plaintiff’s attempt to serve RLSR, this
Court would still conclude service on RLSR was ineffective. Rule 4(d)(3), SCRCP, is specific in
its requirements as to whom is entitled to accept service for a non-natural person: “officer, a
managing or general agent, or otherwise an agent authorized by appointment or by law to receive
service of process.” Further, our Supreme Court has made it clear that Rule 4(d)(3) does not permit
just “anyone who happens to pick up the mail” to bind a defendant for purposes of service of

process. Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 297, 721 S.E.2d 430, 434 (2012).
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As is made clear by both Elder’s Affidavit (see generally Rosenthal Motion at Exhibit F)
and Jonathan Todd Levy’s (“Levy”) Affidavit (see generally Rosenthal Motion at Exhibit E), the
individual who signed the “green card” has never been an “officer, a managing or general agent,
or otherwise an agent authorized by appointment or by law to receive service of process,” but
rather just works at a law firm that receives large quantities of mail every day, and signed for an
envelope with unknown contents. Similarly, according to both Mr. Rosenthal’s Affidavit (see
generally Rosenthal Motion at Exhibit G) and Levy’s Affidavit (see generally Rosenthal Motion
at Exhibit E), on the date Plaintiff deposited the envelope with the United States Postal Service
and at the date on which the “green card” was signed, the only authorized agent on whom Plaintiff
could have served process was Levy, as RLSR’s registered agent under Florida law (a position
Levy held for over a year before Plaintiff mailed the envelope).

In the present case, this Court is faced with a situation in which Plaintiff mailed an envelope
(@) unmarked as to the envelope’s contents, (b) addressed to an individual who was not (i)
employed by RLSR, (ii) authorized to accept service on behalf of RLSR, and (c) without even
listing RLSR as the intended recipient, and fifteen months after mailing that envelope,® Plaintiff
asserted, for the first time, that the envelope constituted effective service on RLSR.

Further, when serving process on a corporation outside of the forum state, Rule
4(c)(2)(C)(i) of the Federal Rules of Civil Procedure (“FRCP”) (to which South Carolina courts
regularly look for analogous concepts), provides that service of process is made according to the
law of the state in which the corporation is located. Under Florida law, service of process on a
corporate entity is governed by Florida Statute Annotated section 48.081, which provides a list of
officers and agents (including the registered agent according to Florida Statute Annotated section

48.091), in order of preference, on whom service may be made and provides that service may be

6 Cf. Rule 4(g), SCRCP (“The return along with the receipt or envelope and any other proof shall be promptly filed
by the clerk with the pleadings and become a part of the record.” (emphasis added)).
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effected by only a County Sheriff or the Sheriff’s authorized process server. Plaintiff neither
attempted to nor effected service by County Sheriff or Sheriff’s authorized process service.

Under these facts, the Court concludes that service on RSLR was ineffective as a matter of
7

law.

C. Service as to Mr. Rosenthal

Rule 4(d)(1), SCRCP, provides for service on an individual. Rule 4(d)(1) requires
“deliver[y of] a copy of the summons and complaint to him personally or by leaving copies thereof
at his dwelling house or usual place of abode with some person of suitable age and discretion then
residing therein, or by delivering a copy to an agent authorized by appointment or by law to receive
service of process.”

Rule 4(d)(1) permits a plaintiff three options for service on an individual: (a) delivering a
copy of the summons and complaint directly to the named-defendant; (b) delivering the summons
and complaint to an appropriate person at the named-defendant’s dwelling house or usual place of
abode; or (c) by delivering a copy of the summons and complaint to an agent authorized by law to
accept the named-defendant’s civil process.

Once again, on the face of the “green card,” it is apparent that a copy of the Summons and
Complaint were not delivered directly to Mr. Rosenthal, the named defendant. Neither were either
of the other options for proper service utilized. Rather, Plaintiff had the postal carrier deliver an
unmarked envelope to Rosenthal’s attention (not by actual personal service) at Mr. Rosenthal’s
former place of business (not dwelling place or usual place of abode). Further, as set forth above
with respect to RLSR, Elder is not nor has he ever been Mr. Rosenthal’s “agent authorized by

appointment or by law to receive service of process.”

" Plaintiff also argues, without any evidence, that RSLR waived the service requirement. After a careful review of the
pleadings and affidavits presented, this Court finds nothing to show RSLR intended to waive the requirement of
effective service. See SPUR at Williams Brice Owners Assoc., Inc. v. Lalla, 415 S.C. 72, 90, 781 S.E.2d 115, 125 (Ct.
App. 2015).
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Finally, Plaintiff has not even asserted that service of the Summons and Complaint has ever
been effected against Rosenthal, and Plaintiff does not deny that no other attempt to serve
Rosenthal has been made. As a result, there is no question that: Plaintiff has failed to serve
Rosenthal as required by Rule 4(d)(1), SCRCP, and, as a result, has failed to commence an action
against Rosenthal, as required by section 15-3-20(B) and Rule 3, SCRCP.8

D. Personal Jurisdiction

When a defendant challenges the court’s personal jurisdiction under rule 12 (b)(2), SCRCP,
the plaintiff has the burden of making a prima facie case showing that the trial court should
exercise personal jurisdiction. See, e.g., Yarborough & Co. v. Schoolfield Furniture Indus, Inc.,
275 S.C. 151, 268 S.E.2d 43 (1980); Berkeley PG Corp. v. Southbank Inv. Group, Inc., 291 S.C.
315, 353 S.E.2d 305 (Ct. App. 1987). In ruling on a motion to dismiss for lack of personal
jurisdiction, this Court may consider evidence outside of the pleadings, such as affidavits and other
evidentiary materials. Graham v. Lloyd’s of London, 296 S.C. 249, 251 n. 1, 371 S.C.2d 801, 802
n.1 (Ct. App. 1988).

Not only is timely, proper service of process a statutory and procedural requirement, but
proper service of process confers personal jurisdiction over a defendant to this Court: “[a] court
generally obtains personal jurisdiction by the service of a summons.” BB&T v. Taylor, 369 S.C.
548, 551, 633 S.E.2d 501, 503 (2006). When a defendant is not properly served, then the trial court
has no personal jurisdiction over that defendant, and all proceedings based on the inadequate
service are void. Momani v. Van Surdam, 296 S.C. 409, 373 S.E.2d 691 (Ct. App. 1988). Here,
because proper service of the Summons was never effected, Plaintiff cannot meet its burden to
establish personal jurisdiction over Rosenthal Defendants.

Il. Statute of Limitations

8 Plaintiff also argues, without any evidence, that Rosenthal waived the service requirement. After a careful review of
the pleadings and affidavits presented, this Court finds nothing to show Rosenthal intended to waive the requirement
of effective service. See id.
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The applicable statute of limitation for an action sounding in contract (express or implied)
is three years. S.C. Code Ann. § 15-3-530(1). The statute begins to run on the date the aggrieved
party either discovered the alleged breach or could or should have discovered it. See, e.g., Dean v.
Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996). The same statute applies to a cause of action
for breach of contract accompanied by a fraudulent act. See, e.g., Peeples v. Orkin Exterminating
Co., 244 S.C. 173, 135 S.E.2d 845 (1964).

The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code
Ann. 8 15-3-530(7). Similarly, any action based on the South Carolina Unfair Trade Practices Act,
may not be brought “more than three years after discovery of the unlawful conduct which is the
subject of the suit.” S.C. Code Ann. § 39-5-150.

The Plaintiff has admitted in its Complaint and its Affidavit in support of its MOI that

When informed to the Order of Release Fund (thereby, disposing
of all of the workers’ compensation claimants [sic] cases on or

about January 26, 2016, the Plaintiff continued to seek payment
from the Defendants to no avail.

Plaintiff’s Affidavit at 1 14-15, 40, and 49 (emphasis added).

Accordingly, Plaintiff has admitted that he had actually discovered the alleged breach(es)
and alleged “unfair” or deceptive acts on or before January 26, 2016. It is clear, then, that the
statute of limitations on all the Plaintiff’s causes of action are now time-barred, and, therefore
should be dismissed with prejudice. See, e.g., Nunnery v. Brantley Constr. Co., 289 S.C. 205, 345
S.E.2d 740 (App. 1986) (dismissals on the merits of the case are with prejudice).

As a result, there is no question (a) Plaintiff (i) has failed to serve RLSR as required by
Rules 4(d)(3) and 4(d)(8), SCRCP, (ii) has failed to commence an action against RLSR, as required
by South Carolina Code Annotated section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court
lacks personal jurisdiction over RLSR as a result of Plaintiff’s failing to effect service of civil
process.

I1l. Subject Matter Jurisdiction
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According to Plaintiff’s Complaint, Plaintiff seeks to be further compensated for the
performance of medical examinations and the issuance of medical reports for claimants involved
in Sadie Adams, et al. v. International Paper Company and Nevamar Company, LLC (WCC File
No. 0326995) (“Adams Matters”). The Adams Matters involved the settlement of workers’
compensation claims asserted by numerous individuals alleging injuries from exposure to toxic
chemicals while working at the Nevamar plant in Hampton County, South Carolina. On April 1,
2014, the Nevamar plaintiffs collectively settled their workers’ compensation claims at mediation.
See Ortner Motion at Exhibit A. The final order by the Workers> Compensation Commissioner
was issued on January 26, 2016. See Ortner Motion at Exhibit C. The Plaintiff in the present case
concedes that all claims in the Adams Matters were resolved no later than January 26, 2016.
Complaint at § 17 and Plaintiff’s Affidavit at Y 14-15, 40, and 49.

A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except
those cases in which exclusive jurisdiction shall be given to inferior courts.” S.C. Const. Art. V, §
11 (emphasis added). According to South Carolina Code Annotated section 42-3-180 and related
authorities, the South Carolina Workers Compensation Commission (“Commission”) is such an
“inferior court,” which has been given exclusive jurisdiction over “[a]ll questions arising under
this title, if not settled by agreement of the parties interested therein with the approval of the
commission, [all these questions] shall be determined by the commission, except as otherwise
provided in this title.”

As a result, “a Workers’ Compensation action is the exclusive means to determine claims
against an individuals’ employer for work-related accidents and injuries.” Posey v. Proper Mold
& Eng’g, Inc., 378 S.C. 210, 223, 661 S.E.2d 395, 403 (Ct. App. 2008). As part of this original
jurisdiction, the Commission has the authority to determine all questions relating to workers’
compensation claims, including the approval and disbursement of costs incurred in the prosecution
of those claims. S.C. Code Ann. § 42-3-180 (2001) (“All questions arising under this title, if not
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settled by agreement of the parties interested therein with the approval of the commission, shall be
determined by the commission . . . .”); S.C. Code Regs. § 67-1206 (2001) (“[A]n attorney may
request approval of the actual costs incurred in the prosecution of the claim [including] expenses
associated with the evaluation or treatment of the client.”).

“Subject matter jurisdiction is the power to hear and determine cases of the general class
to which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442
S.E.2d 598, 600 (1994). “A court’s subject matter jurisdiction is determined by whether it has the
authority to hear the type of case in question.” Allison v. W.L. Gore & Assoc., 394 S.C. 185, 188,
714 S.E.2d 547, 549 (2011). Lack of subject matter jurisdiction may not be waived and should be
taken notice of by the court. Amisub of South Carolina, Inc. v. Passmore, 316 S.C. 1112, 114, 447
S.E.2d 207, 208 (1994).

As the Commission in this case properly exercised exclusive, original jurisdiction over the
subject matter of the causes of action asserted in the Complaint, that is, the approval and
disbursement of costs incurred in prosecuting workers’ compensation claims, specifically
Plaintiff’s costs and fees, the Circuit Court has been divested of jurisdiction to hear and determine
the claims asserted in the Complaint. As a result, the Court is compelled to dismiss the Complaint
under Rule 12(b)(1), SCRCP. See, e.g., Edens v. Bellini, 359 S.C. 433, 597 S.E.2d 863 (Ct. App.
1994) (affirming the grant of a motion to dismiss for lack of subject matter jurisdiction pursuant
to exclusivity provision of the South Carolina Workers” Compensation Law).

IV. Conclusion

For the foregoing reasons, Plaintiff’s Complaint against Gerald Rosenthal and Rosenthal,

Levy, Simon, and Ryles is dismissed with prejudice.

IT IS SO ORDERED.

Hon. J. Derham Cole, Presiding Judge
Ninth Judicial Circuit
July , 2020
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EXHIBIT H



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASENO.: 2017 -CP-10-4371
)
CARY E. FECHTER, M.D. ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
VS. )
)
LEON MARTIN ORTNER, ET AL )
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Melvin Bannister, Bar No. 505 Michael E. Kozlarek, Bar No.
Address: Address:
PO Box 811, Columbia, SC 29202 PO Box 565
Phone: 803-782-8688Fax 803-782-8677 Greenville, SC 29602
E-mail: sctriallawyer@bellsouth.net Other: Phone: 864-527-5941 Fax
E-mail: michael@kozlarkelaw.comOther:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[[FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

SECTION I: Hearing Information
Nature of Motion: reconsideration

Estimated Time Needed: 1 hour Court Reporter Needed: [ XJYES/[ ] NO

SECTION II: Motion/Order Type

DI Written motion attached
[_IForm Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.
S/ Meloown ©. Bannis fer 08-13-20
Signature of Attorney for [X] Plaintiff /[ ] Defendant Date submitted

SECTION III: Motion Fee
PAID — AMOUNT: $§
[_] EXEMPT: [_] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect

[] Indigent Status [ ] State Agency v. Indigent Party
] Sexually Violent Predator Act [ ] Post-Conviction Relief
[_] Motion for Stay in Bankruptcy
[_] Motion for Publication [_] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[ ] Other:
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JUDGE’S SECTION
[_] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order.

[ ] Other: Date:
CLERK’S VERIFICATION

Collected by: Date Filed:

[ MOTION FEE COLLECTED: $
[ ] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)



STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
CARY E. FECHTER, M.D.,
PLAINTIFF,
VS
LEON MARTIN ORTNER, THE
ORTNER LAW FIRM LLC, GERALD
ROSENTHAL, AND ROSENTHAL,
LEVY, SIMON, AND RYLES,

DEFENDANTS.

N N e e N’ N N e N e e e e e N e S

IN THE COURT OF COMMON PLEAS

(JURY)
2017-CP-10-4371

MOTION TO RECONSIDER ORDER
GRANTING GERALD ROSENTHAL'S
AND ROSENTHAL, LEVY, SIMON AND
RYLE'S JOINT MOTION TO DISMISS

PLEASE TAKE NOTICE that the Plaintiff, Cary E. Fechter, MD, byv and through

the undersigned counsel will move this Court before on the tenth (101) day after service

hereof or at such time and place as is convenient to the Court and counsel pursuant to

Rules 52(b), 59(e) and 60(b), SCRCP, for an Order Altering or Amending The

Honorable J. Derham Cole’s Order Granting Gerald Rosenthal’'s and Rosenthal, Levy,

Simon, and Ryle’s Joint Motion to Dismiss (the Complaint of the Plaintiff), dated August

4, 2020.

ARGUMENT

In support of the Plaintiff's Motion to Reconsider the Court's Orders Dismissing

the Plaintiff's Complaint, the Plaintiff would show the following:

1. This Court issued an Order Granting Gerald Rosenthal’s and Rosenthal,

Levy, Simon, and Ryle’s Joint Motion to Dismiss on June 8, 2020. (Exhibit 1)
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10.

Plaintiff filed a Motion to Reconsider Motion to Dismiss, with exhibits, on June
17, 2020, the said Order of June 8, 2020. (Exhibit 2)

On June 29, 2020, Rosenthal Defendants filed a Response to Plaintiff's
Motion to Reconsider. (Exhibit 3)

On August 4, 2020, this Court issued an identical, except for the date,
Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and
Ryle’s Joint Motion to Dismiss. (Emphasis added) (Exhibit 4)

The said August 4, 2020, Order did not discuss or rule on Plaintiff's Motion to
Reconsider.

Therefore, the Plaintiff requests that the court reconsider, alter, and
amend its Order of August 4, 2020, and this Motion to Reconsider,
which is primarily the same motion filed on June 17, 2020. (Emphasis
added) (Exhibit 4)

On August 25, 2017, a Summons and Complaint were filed with the
Charleston County Clerk of Court commencing this action.

On October 12, 2017, the Rosenthal Defendants were served with a copy of
the pleadings by certified mail; on October 12, 2017 Ed Felder, an employee
of the Rosenthal Defendants signed a green, certified mail, receipt card. Mr.
Elder was acting on behalf of the Rosenthal Defendants. (Exhibit A)

On December 7, 2017, the Ortner Defendants were served with a copy of the
pleadings by certified mail. (Exhibit B)

On January 8, 2018 counsel representing Leon Martin Ortner and the Ortner

Law Firm, LLC, filed a Motion to Dismiss the Complaint of the Plaintiff.
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11.

12.

13.

14.

15.

(Exhibit C) In the Motion to Dismiss, counsel for the Ortner Defendants
argued against all causes of action in the Complaint. A certain defense that
the Service of Process is Insufficient Because Plaintiff Failed to Serve
Summons and Complaint Within the Statute of Limitations. In the said
Motion the counsel for the Ortner Defendants states “did not provide
the Ortner Defendants with a copy until on or about December 7, 2017.”
(page 15, lines 6, 7) (Emphasis added) (Exhibit C)

Counsel for the Ortner Defendants, therefore, has stipulated that the
Ortner Defendants received a copy of the pleadings on or about
December 7, 2017. (Emphasis added) (Exhibit C)

If the Ortner Defendants had not received a copy of the Plaintiff’s
pleadings, how would the Ortner Defendants have known to file the
Motion to Dismiss the Compilaint of the Plaintiff. (Emphasis added)
The Ortner Defendants Motion to Dismiss requested that the Plaintiff’s
complaint be dismissed under Rule 12 (b) (1), (3), (5), & (6). (Exhibit C)

In its Motion to Dismiss (Exhibit C) Ortner Defendants allege: “An action
upon a contract, obligation, or liability, express or implied, must be
commenced within three years...and did not provide the Ortner Defendants
with a copy until on or about December 7, 2017. As a result, this Court
should dismiss the instant action pursuant to Rule 12(b) (5)...”

The South Carolina Court of Appeals held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) held the language “Plaintiffs have failed to serve

defendant Bruce Hawkins within the three year statute of limitations.” Unisum
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16.

17.

argues the trial court erred in finding this argument properly raised the
insufficiency of service of process. We agree. (Emphasis added) Rule
8(e)(1), SCRCP states that “each averment of a pleading shall be sifnple,
concise, and direct. No technical forms of pleadings or motions are required.”
Moreover, “all pleadings shall be so construed as to do substantial justice to
all parties.” Rule 8(f), SCRCP. (Emphasis added)

The South Carolina Court of Appeals held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) the averment that Unisum “failed to serve Bruce
Hawkins within the three-year statute of limitations” is insufficient, standing
alone, to raise defense of insufficiency of service of process. Here, Bruce
failed to identify that he was moving to challenge service of process pursuant
to Rule 12 and failed to specify any defects in the service of process. Having
failed to allege process with even a minimal amount of specificity in his
responsive pleading, Bruce may not now bootstrap the defense to his statute
of limitations argument, a separate affirmative defense likewise subject to
waiver. See Rule 8(c), SCRCP.

The South Carolina Court of Appeals also held in Unisum v. Hawkins, 537

S.E.2d 559 (S.C. App. 2000) that we also reject Bruce’s assertion that |

insufficiency of service of process is a “lesser included offense” of the total
failure to serve, such that proper pleading of the defense of non-service
requires less specificity than the defensed of service of process. As noted
above, Rule 12(b) (5) is the proper vehicle for challenging both “the mode of

delivery or the lack of delivery of the summons and complaint”].” Having

TLEV00TADLTOZH#ASYD - SYI1d NOWNOD - NOLSTTIVHO - INd 82:8 €T Bnv 0202 - 3714 ATIVOINOHLO3 13



18.

19.

20.

21.

22.

23.

failed to properly plead the defense of insufficiency of service of process
either by motion or in his answer, Bruce has waived the defense.
(Emphasis added) Because Bruce failed to challenge the service of
process properly, he has also waived his statute of limitations defense.
Accordingly, we reverse the trial court’s grant of summary judgment to
Bruce and remand the case for trial. (Emphasis added)

On January 9, 2019 a hearing on the Ortner Defendants’ Motion to Dismiss
was heard before the Honorable Deadra L. Jefferson. Counsel for the Ortner
Defendants waived arguments on the service of process under Rule 12 (b)
(5). The Ortner Defendants did not refute receiving a copy of Plaintiff’s
Complaint on December 7, 2017. (Emphasis added)

On April 5, 2019 the Honorable Deadra L. Jefferson issued an Order Denying
Motion to Dismiss by the Ortner Defendants. (Exhibit D)

On April 18, 2019 the Ortner Defendants filed a Motion to Reconsider by
Judge Jefferson. (Exhibit E)

On June 28, 2019 Judge Jefferson issued an Order Denying Motion to
Reconsider, Alter or Amend Judgment. (Exhibit F)

On July 23, 2019 the Ortner Defendants filed an appeal to the South Carolina
Court of Appeals, in which the Ortner Defendants appealed Judge Jefferson’s
Denial of the Ortner Motion to Dismiss. (Exhibit G)

On November 15, 2019 the South Carolina Court of Appeals issued an Order,
in which the Court of Appeals dismissed the appeal of the Ortner Defendants.

(Exhibits G, J)
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24.

25.

26.

27.

28.

On October 12, 2017 Ed Felder, an employee of the Rosenthal Defendants
signed a green, certified mail, receipt card. Mr. Elder was acting on behalf of
the Rosenthal Defendants. (Exhibit A)

On May 14, 2019 Michael E. Kozlafek, counsel for the Rosenthal Defendants
filed a Joint Motion to Dismiss. (Exhibit H)

It is apparent that the Rosenthal Defendants received a copy of the pleadings
as is shown by two documents: (1) Gerald Rosenthal’'s and Rosenthal, Levy,
Simon, and Ryle’s Joint Motion to Dismiss filed on their behalf by their
counsel, Michael E. Kozlarek, on May 14, 2019 (Exhibit H), (Exhibit A); (2)
Letter to The Honorable Jenny Abbot Kitchens, Clerk, South Carolina Court of
Appeals, dated September 17, 2019, in which the Rosenthal Defendants
supported the Ortner Defendants’ appeal of Judge Jefferson’s Order Denying
the Motion to Dismiss. (Exhibit 1)

It is apparent that the Rosenthal‘ Defendants had received the initial

pleadings, in order to support the Motion to Dismiss by the Ortner

Defendants in their letter to the SC Court of Appeals. (emphasis added)

(Exhibits A, C, )

If the Rosenthal Defendants had not received a copy of the Summons
and Complaint, then the Rosenthal Defendants would not have
knowledge of the Plaintiff’s pleadings, and, therefore, would not have
been able to file a Motion to Dismiss, nor send a letter to the SC Court of

Appeals. (Exhibits A, H, I) (Emphasis added)
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30.

31.

32.

As stated herein above, on September 17, 2019 counsel for the Rosenthal
Defendants in a letter to the Court of Appeals argued on behalf of (all of) the
Defendants that the Motion to Dismiss by the Ortner Defendants should have
been granted due to the arguments made before Judge Jefferson. Further
the Court of Appeals should reverse the trial court’s denial of Ortner
Defendants’ Motion to Dismiss. Counsel for the Rosenthal Defendants
submitted the Rosenthal Defendants to the trial Court’s jurisdiction by making
an appearance before the South Carolina Court of Appeals. (Exhibit I)

In the Joint Motion to Dismiss the Rosenthal Defendants filed Affidavits from
Ed Elder and Jonathan Todd Levy. Each Affidavit states that Mr. Elder acted
as an employee of RLSR and received certified mail, signed the “green
(receipt) cards”. It is apparent that Mr. Elder’s job duties would include
delivering the certified mail to the appropriate parties.

Again, it is recognized that Michael E. Kozlarek, as counsel for all of the
Rosenthal Defendants has argued against all issues of the Plaintiff’'s
pleadings on behalf of all of the Rosenthal Defendants, before the South
Carolina Court of Appeals and this Court and before this trial court on
their Joint Motion to Dismiss. (Exhibit ) (Emphasis added)

It is clear that all Defendants have received a copy of the pleadings in this
case, since counsel for each of the Defendants have responded to all of the
allegations made by the Plaintiff's pleadings in both this Court and the South

Carolina Court of Appeals.
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36.

It is submitted the Defendants have waived the personal service
requirement. (Emphasis added)
In Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 793, 373 S.C.

331 (S.C. App. 2007) the South Carolina Court of Appeals held the term

“appearance” is used particularly to signify or designate the overt act by which

one against whom suit has been commenced submits himself to the court’s
jurisdiction. An appearance may be expressly made by formal written or oral
declaration, or record entry, or it may be implied form sone act done with the
intention of appearing and submitting to the court’s jurisdiction. No specific
act constitutes an appearance, as “a defendant may choose to come into
court with trumpets, or quietly by the back door. Stephens v. Ringling, 102
S.C. 333, 86 S.E. 683, (1915) Accordingly, courts decide on a case by case
basis whether a defendant’s act demonstrates an intent to submit to the
court’s jurisdiction.

In Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 793, 373 S.C.
331 (S.C. App. 2007) the Court of Appeals further held the trial court found
service was proper and, even if service was improper, the defendant
made a voluntary appearance. (Emphasis added)

In Petty v. Weyerhaeuser Company, 272 S.C. 282, 251 S.E.2d 735 (1979)
the Supreme Court held that a letter from one attorney to another may
constitute a voluntary appearance. (Emphasis added) In Petty the trial
court found service was proper and, even if service were improper, the

defendant made a voluntary appearance. The Supreme Court found
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38.

39.

service was improper, but nevertheless held the defendant made a

- voluntary appearance. (Emphasis added)

In Wellin v. Wellin, 427 S.C. 15, 828 S.E.2d 767 (S.C. App. 2019) the court
held "Although a court commonly obtains personal jurisdiction by the service
of the summons and complaint, it may also obtain personal jurisdiction if the
defendant makes a voluntary appearance." Ex parte Cannon , 385 S.C. 643,
658, 685 S.E.2d 814, 822 (Ct. App. 2009) (quoting Stearns Bank Nat'l Ass'n
v. Glenwood Falls, L.P. , 373 S.C. 331, 337, 644 S.E.2d 793, 796 (Ct. App.
2007) ). "A defendant may waive any complaints he may have regarding
personal jurisdiction by failing to object to the lack of personal jurisdiction and
by appearing to defend his case." Id . (quoting State v. Dudley , 354 S.C. 514,
542,581 S.E.2d 171, 186 (Ct. App. 2003) ).

In Ex parte Cannon , Cannon argued the circuit court lacked personal
jurisdiction over him because he had only appeared in the case in his
capacity as a personal representative, not a trustee. /d . at 657-58, 685
S.E.2d at 822. However, this court concluded "[b]y appearing and arguing the
merits of the action muitiple times before the circuit court, ... Cannon
consented to the circuit court's personal jurisdiction and waived any defense
of lack of personal jurisdiction.” Id . at 660, 685 S.E.2d at 823.

In the present case, the Ortner Defendants filed a Motion to Dismiss based
upon Rules 12(b)(1), (3), (5) & (6), SCRCP. (Exhibit C) The Rosenthal

Defendants also filed a Motion to Dismiss based on Rule 12(b), SCRCP,
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41.

which made the same arguments for dismissal as in the Ortner Motion.

(Exhibits C, H)

The Ortner Defendants appeared for a hearing on their Motion and argued for

the dismissal of the Complaint on all grounds. The Honorable Deadra
Jefferson issued an Order, which denied the Ortner Defendants’ request to
dismiss. (Exhibit D)

In Grand Couloir Corporation and Seaway Hotel Corporation v.

Consolidated Bank, N.A., 596 So.2d 697 (Fla. App. 1992) the court held

Jurisdiction over a person or entity is ordinarily acquired by service of process

on them or by their voluntary appearance and submission to the court. First
Wisconsin National Bank of Milwaukee v. Donian, 343 So.2d 943 (Fla. 2d
DCA 1977), cert. denied, 355 So.2d 513 (Fla.1978). Because there was no
personal or constructive service on Seaway, we must determine whether it
voluntarily submitted to the court's jurisdiction. Seaway "entered into" the
stipulation which was filed in the court below. Seaway's name appears
throughout the document and the document was signed by Seaway. The
option agreement gave Seaway the option to purchase the subject property.
This option to purchase was a benefit received by Seaway as a result of the
stipulation and agreement. The option agreement is contained within the
stipulation which was filed in the trial court. Under these circumstances,
Seaway voluntarily submitted itself to the jurisdiction of the trial court. See
Donian (receipt of material benefit sufficient to constitute a submission to

court's jurisdiction). If Seaway did not want to submit to the jurisdiction of the
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44,

court, it should have made the option agreement a separate document.
Accordingly, we hold that the trial court had personal jurisdiction over Seaway
with regard to issues concerning the option agreement.
In the present case, the Rosenthal Defendants would not have submitted the
letter to the SC Court of Appeals if they did not intend to submit themselves to
the jurisdiction of the trial court and to the appellate court. By submitting the
said letter the Rosenthal Defendants voluntarily appeared before the trial
court, even before the filing of the Motion to Dismiss.
"Jurisdiction over persons or entities is ordinarily acquired by service of
process on them, or by their voluntary appearance and submission to the
court." See Manufacturers National Bank of Detroit v. Moons, 659 So.2d
474, 475 (Fla. 4th DCA 1995). Section 48.061, Florida Statutes, governing
service on partnerships and limited partnerships, provides in pertinent part:
(2) Process against a domestic limited partnership may be served on
any general partner or on the agent for service of process specified in
its certificate of limited partnership or in its certificate as amended or
restated and is as valid as if served on each individual member of the
partnership. After service on a general partner or the agent, the
plaintiff may proceed to judgment and execution against the limited

partnership and all of the general partners individually....

Under the common law rule, a partnership has no identity apart from its

members. See Louis Benito Advertising, Inc. v. Brown, 517 So.2d 775, 776
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46.

47.

48.

(Fla. 2d DCA 1988). When the general partner of a limited partnership is a
corporation, service is made on the corporation's officers or agents, pursuant
to section 48.081, Florida Statutes. See Country Clubs, Etc. v. Zaun
Equipment, Inc., 350 So.2d 539, 542 (Fla. 1st DCA 1977). "Service of process
on one partner gi\)es a court jurisdiction over the partnership and authorizes it
to render a judgment binding on the partner served and the partnership
property." See Louis Benito Advertising v. Brown, 517 So.2d at 776.

In the present case, the Rosenthal Defendants received a copy of the
Summons and Complaint as is evidenced by Exhibits A and I and by their
Motion to Dismiss. (Exhibit H)

Further the Rosenthal Defendants’ Motion to Dismiss (Exhibit J) is filed

. on behalf of each of the Rosenthal Defendants. (Emphasis added)

Further notice should be given to the fact that an Affidavit from one of
the Rosenthal partners is made a part of their Motion to Dismiss.

(Emphasis added)

CALL DEFENDANTS HAVE RECOGNIZED THE RECEIPT OF THE

SUMMONS AND COMPLAINT BY FILING THEIR RESPECTIVE MOTIONS
TO DISMISS. (EXHIBITS C, H) (EMPHASIS ADDED)

THE ORTNER DEFENDANTS STIPULATED IN THEIR MOTION TO
DISMISS THAT PLAINTIFF “DID NOT PROVIDE THE ORTNER
DEFENDANTS WITH A COPY UNTIL ON OR ABOUT DECEMBER 7, 2017.”

(Exhibit C) (EMPHASIS ADDED)
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53.

ALL DEFENDANTS HAVE WAIVED THE PERSONAL SERVICE
REQUIREMENT. Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d
793, 373 S.C. 331 (S.C. App. 2007); Unisum v. Hawkins, 537 S.E.2d 559
(S.C. App. 2000); (Exhibits C, H) (EMPHASIS ADDED)

ALL DEFENDANTS HAVE MADE A VOLUNTARY APPEARANCE. Stearns
Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 793, 373 S.C. 331 (S.C.
App. 2007); Petty v. Weyerhaeuser Company, 272 S.C. 282, 251 S.E.2d
735 (1979); (Exhibits C, H, 1) (EMPHASIS ADDED)

Further, Rosenthal Defendants argue in its Motion to Dismiss that the Court of
Common Pleas had no jurisdiction to make decisions on the contract issues
between the Plaintiff and all of the Defendants because of the decision in the
Workers Compensation case of Sadie Adams, et. Al. v. International Paper
Company and Nevamar Company, LLC. (WCC File No. 0326995. This

argument was made in the Ortners’ Motion to Dismiss (Exhibit C) It must be

| noted that the Plaintiff was not a party to the Workers Compensation

case. (Emphasis added).

The Rosenthal Defendants in their Joint Motion to Dismiss in paragraph 63
state: “The procedural history of the Adams Matters has been summarized to
this Court in Ortner’s Motion.”

However, the Order of the Honorable Deadra Jefferson appropriately
discussed the “exclusive jurisdiction” issue and properly ruled that the
Complaint of the Plaintiff was based, primarily, on the contract issues

between the parties. (Exhibit D) (Emphasis added)
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54. Plaintiff further requests that the court reconsider, alter, and amend part Il of
its Order of August 4, 2020, as to the conclusions relating to Subject Matter
Jurisdiction of the South Carolina Workers' Compensation Commission ("the
Commission")". Plaintiff requests that the Order be reconsidered, altered, and
amended to conclude that the Commission lacked subject matter jurisdiction
over the causes of action asserted by Plaintiff in his Complaint. These
causes of action arise exclusively from allegations of breaches of agreements
between, on the one hand, defendants in their roles as attorneys representing
claimants in workers' compensation claims, and, on the other plaintiff, who
was a medical expert retained by defendants but was never a party and had
no standing in the underlying claims. The Order of Commissioner Taylor of
January 26, 2016 is entitled to no preclusive effect as to plaintiff's causes of
action asserted herein.

55. Defendants have relied upon the January 26, 2016 ruling of Commissioner
Aisha Taylor insofar as she purported to rule that plaintiff was not entitled to
recover from defendants on his contract for services he rendered to
defendants as attorneys for the claimants was issued without subject matter
jurisdiction. Commissioner Taylor overstepped her jurisdiction by deciding a
general contractual dispute between plaintiff, who was not a party to the
workers’ compensation claims, and defendants. The Commissioner’'s
jurisdiction was limited to whether or not plaintiff's professional fees should be

paid from $500,000 being held by the Special Referee from claimants’

" These conclusions commence with the heading “Ill. Subject Matter Jurisdiction” at the bottom of page
12 and conclude as the penultimate with paragraph of page 14 of the Order.
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58.

recovery but it did not extend to the issue of whether defendants should be
ultimately responsible at common law to pay plaintiff for his services.

Plaintiff's causes of action relate to contracts entered into between him
and defendants. While purpose of the contracts was for plaintiff to provide
expertise to defendants that they might ultimately use to represent their
clients, there was never an agreement between plaintiff and defendants'
clients.

The Commission, as an inferior court, is given exclusive jurisdiction over
"[a]ll questions arising under this title [Title 42, South Carolina Code of Laws],
if not settled by agreement of the parties (emphasis added) interested
therein with the approval of the commission...." S.C. Code Ann. §42-3-180.
(Emphasis supplied.) This jurisdiction is limited to questions relating to
"parties." Plaintiff was not a party to the workers' compensation claims that

were the subject matter of the various claims made by defendants’ clients.

- Plaintiff was not a claimant, an employee, an employer, a workers'

compensation insurance carrier, or a treating physician. Plaintiff did not
provide medical treatment and other services to the claimants that were to be
paid for through the workers' compensation act. Further, contractual claims of
experts against attorneys who retain them do not arise under Title 42, South
Carolina Code of Laws, but arise under the common law.

While the Commissionb is given authority as between the parties to
determine questions relating to workers' compensation claims, including

approval and disbursement of costs in the prosecution of the claims, this
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provision does not give the Commission jurisdiction to hear disputes relating
to nonparties to the claims. Those are properly within the jurisdiction of the
Circuit Court, given the amount in controversy.

59. That Commissioner Taylor exceeded her authority is obvious in her order
of January 26, 2016, said order being in the record and entitled “Order
Granting Motion to Release Funds." In her order, Commissioner Taylor stated

that the purpose of her exercise of jurisdiction was related only to the funds

being held by the special referee. Her order states a pp. 1 and 2,2 as follows:

“With the approved costs remaining undistributed, the undersigned
Commissioner has the authority to make a determination concerning final
distribution of these set aside funds.” She exceeded her self-expressed
limitation when she decided that plaintiff had no claim against defendants at
common law.

60. Initially it should be noted that Commissioner Taylor's order of January 26,
2016 arose not from the filing of a proper complaint for declaratory relief but
from defendants’ the filing of a simple motion, directed against a plaintiff as a
nonparty. Plaintiff, as a nonparty, lacked standing or the ability to conduct
discovery to find out the basis of defendant’s contention that they did not owe
him the money. On the other hand, defendants, purporting to act for their
clients (which they were not, as the costs had already been approved and the
claimants had nothing to gain or lose), were able to take discovery from

plaintiff and took his deposition.

2The Order of Commissioner Taylor has no pagination so counsel has counted the pages to indicate the
number for citation.
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64.

Plaintiff had no such option as he was not a party to the case and lacked
standing. He did not have the right to a jury trial or to any of the other
protections afforded parties in civil actions. The unfairness of permitting the
defendants from placing before a specialized commission the merits of a
common law contract case involving hundreds of thousands of dollars against
a nonparty is obvious.

In Commissioner Taylor's January 26, 2016 order, there is what purports
to be a discussion of the common law of contract, and its applicability to the
contractual relationship between plaintiff and defendants, and thereafter, an
extensive discussion of the balancing of the equities. (See Parts C. and D. of
the Order, pp. 4-6). While Commissioner Taylor had the authority to

determine what attorneys’ expenses fees should be paid for from the funds

being held by the Special Referee, she did not have the jurisdiction to
determine whether plaintiff had the right to recover from defendants based on
the transactions between plaintiff and defendants.

The causes of action asserted by plaintiff herein arise out of the common
law, and not out of the Workers' Compensation Act. These are not within the
Commission’s subject matter jurisdiction. Commissioner Taylor’s order is
entitled to no validity as the plaintiff's causes of action against defendants.

Related to this firm principle that common-law disputes are not within the
jurisdiction of the Commission is the case of Baker Hospital v. Firemans Fund
Ins. Co., 314 S.C. 98, 441 S.E.2d 822 (1994). The Baker Hospital case arose

out of a dispute between a medical provider hospital and a workers'
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compensation insurance carrier. An employee of the carrier's insured
employer visited the hospital complaining of a work-related injury. Before
providing treatment, the hospital telephoned the carrier to obtain proof of
coverage and proof that the hospital charges would be paid by the carrier.
The carrier's representative assured the hospital that the expenses would be
covered, so, in reliance thereupon, the hospital treated the employee.

Thereafter, the carrier concluded that employee did not have a workers'
compensation claim. The hospital sued the carrier in the circuit court, alleging
that the carrier was liable for the medical treatment provided to the employee,
given its inaccurate statement that there was coverage. The carrier moved to
dismiss the action alleging that there was no subject matter jurisdiction but
that the sole jurisdiction was with the South Carolina Workers' Compensation
Commission. The circuit court agreed with the carrier and dismissed the
action, holding that the sole subject matter jurisdiction was with the
Commission. The hospital appealed.

The supreme court reversed the ruling of the circuit court and held that the
hospital's claims arose from common law and were not within the subject
jurisdiction of the Commission. The supreme court held that the hospital
lacked standing to seek redress before the Commission and its remedy was
properly only in the circuit court.

The case of Roper Hospital v. Clemons, 326 S.C. 534, 484 S.E.2d 598
(Ct. App. 1997), further illustrates the general proposition that such common

law causes of action not arising under the Workers' Compensation Act, or
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68.

directly related to the claims, are not within the jurisdiction of the Commission.
In the Roper Hospital case, an employee of an insured employer received
treatment at Roper Hospital. The carrier took the position that the expenses of
the employee's treatment at Roper Hospital were not related to a
compensable injury and denied coverage. Thereafter, the employee and the
carrier entered into a clincher® agreement that was approved by the Workers'
Compensation Commission. After the settlement, Roper Hospital attempted to
intervene in the workers' compensation action to get its bills paid. The
Commission denied the application of Roper Hospital and dismissed its case.
Roper Hospital appealed.

The court of appeals affirmed the dismissal. It held that Roper Hospital
lacked standing to participate in these proceedings under the Workers'
Compensation Act. In upholding the dismissal, however, the court of appeals
clearly stated that Roper Hospital had its rights at common law against the
carrier. Although Roper Hospital asserted it did not have common-law claims,
the court of appeals declared:

Appellant [Roper Hospital] distinguishes itself from the hospital in the
Baker case, arguing its claims do not arise from common law. However,
there is nothing to indicate, and Appellant does not assert, that it does
not have a cause of action based on common-law. Appellant clearly has
a cause of action against the patient/employee for services rendered on
common-law. Appellant has a claim against the insurance carrier, as
well, assuming the hospital verified coverage, as was the case in Baker.
Failure to safeguard its own interest does not entitle it to standing to
contest the issue of coverage provided under the Act. In the instant

case, Appellant is not preciuded from seeking payment for Clemons's
[the employee's] medical expenses through other proceedings.

3 A “clincher agreement” is an agreement that settles a workers’ compensation claim with finality.
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From this authority, it is clear that the Workers' Competition
Commission lacks jurisdiction over common-law claims not related to
the compensation of an employee.

. For the foregoing reasons, as well as for such reasons as may appear
through argument or supplemental means, plaintiff requests that the Court's
order of June 8, 2020, be reconsidered, amended, altered and otherwise
changed to remove all conclusions that hold, or that can be interpreted to
hold, that the Carolina Workers' Compensation Commission had any
jurisdiction whatsoever with respect to the claims that plaintiff has asserted
against defendants herein. The Order of Commissioner Taylor of January 26,
2016 is entitled to no preclusive effect as to plaintiff's causes of action
asserted herein -

The Ortner Defendants argued the same reasons to dismiss the Complaint of
the Plaintiff as did the Rosenthal Defendants. (Exhibits C, H)

The arguments for dismissal of the Plaintiff’'s Complaint were fully
discussed in the (Ortner) Order Denying the Motion to Dismiss. The
Motion to Dismiss was denied by the Honorable Deadra Jefferson on
April 5, 2019. (Exhibit D) (Emphasis added)

The Rosenthal Defendants in paragraph 65 of the Joint Motion to Dismiss rely
upon section 42-3-180 of the South Carolina Code of Laws. The said code
section states: “All questions arising under this title, if not settled by

agreement of the parties interested therein with the approval of the
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77.

78.

commission, shall be determined by the commission, except as otherwise

provided in this title. (Emphasis added)

The Plaintiff was not a party to the Adams Matters. (Emphasis added)

The Honorable Deadra L. Jefferson appropriately ruled in her Order
Denying the Ortner Defendants"‘Motion to Dismiss that this Court had
subject matter jurisdiction (Emphasis added) and further denied
Defendants’ argument that this Court lacked subject matter jurisdiction.
(Exhibit D)

Since the Rosenthal Defendants want to rely upon the Ortner Defendants’
Motion to Dismiss, it is submitted that the Rosenthal Defendants should have
to rely upon the Order Denying the Ortner Defendants” Motion to Dismiss.
For the foregoing reasons, as well as for such reasons as may appear
through argument or supplemental means, plaintiff requests that the Court's
order of August 4, 2020, be reconsidered, amended, altered and otherwise
changed to remove all conclusions that hold, or that can be interpreted to
hold, that the Carolina Workers' Compensation Commission had any
jurisdiction whatsoever with respect to the claims that plaintiff has asserted

against defendants herein. The Order of Commissioner Taylor of January 26,

- 2016 is entitled to no preclusive effect as to plaintiff's causes of action

asserted herein.
In conclusion, the Plaintiff respectfully submits that this court reconsider its

Order Granting Dismissal of the Plaintiffs Complaint, deny the said motion to
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dismiss by the Rosenthal Defendants, and require the matter to be tried

before the trial court.

August 13, 2020

s/Melvin D. Bannister

Melvin D. Bannister, SC Bar 505
PO Box 811

Columbia, SC 29202

(803) 782-8688; (803) 782-867 7-fax
sctriallawyer@bellsouth.net
Attorney for the Plaintiff
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EXHIBIT 1



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371

)
)
)
)
< )
Plaintiff, ) ORDER GRANTING
V. ) GERALD ROSENTHAL’S AND
) ROSENTHAL, LEVY, SIMON, AND
Leon Martin Ortner, The Ortner Law )
Firm, LLC, Gerald Rosenthal, and )
)
)
)
)

Rosenthal, Levy, Simon, and Ryles,

RYLE’S JOINT MOTION TO DISMISS

Defendants.

This matter came before the Court on January 27, 2020, on named-Defendants Gerald
Rosenthal’s (“Mr. Rosenthal”) and Rosenthal, Levy, Simon, and Ryles’s (“RLSR.” with Mr.
‘Rosenthal, collectively, “Rosenthal Defendants™)! Joint Motion to Dismiss, filed May 14, 2019
(“Rosenthal Motion”), based on Rules 12(6)(1), (2), (4) and (5) of the South Carolina Rules of
Civil Procedure (“SCRCP”), for an Order dismissing the causes of action asserted against

Rosenthal Defendants in the Complaint filed August 25, 2017,

This matter was heard on January 27, 2020, simultaneously with Defendants Leon Martin -

Ortner’s and The Ortner Law Firm, LLC’s (collectively, “Ortner Defendants™) Motion for the
Enlargement of Time and Renewed Motion to Dismiss. Present at the hearing were Melvin D.
Bannister, Esq., as counsel for Plaintiff Cary E. Fechter, MD, Justin P. Novak, Esq., as counsel for
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC, Michael E. Kozlarek, Esq., as
counsel for named-Defendants Gerald Rosenthal and Rosenthal, Levy, Simon, and Ryles. Also

present at the hearing were Plaintiff Cary E. Fechter, MD, and Defendant Leon Martin Ortner,

Esq.

! Rosenthal Motion’s asserts Plaintiff has incorrectly identified Rosenthal, Levy, Simon, and Ryles, PA as named-
Defendant Rosenthal, Levy, Simon, and Ryles.
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PLAINTIFE’S COMPLAINT

A. In the Complaint, Plaintiff alleges causes of action against Ortner Defendants and Rosenthal
Defendants for breach of contract, fraud, breach of contract with fraudulent intent, unfair trade
practices, and pre-judgment interest arising from allegations that Plaintiff should be further
compensated for the performance of certain medical examinations, the issuance of medical
reports, and other expenses for any and all claimants represented by the Rosenthal Defendants
and Ortner Defendants involved in one or more workers’ compensation cases. See generally,
Complaint.

- According to the Complaint, the Ortner Defendants retained Plaintiff to perform the medical
examinations and provide the reports in 2002. Complaint at 5.

. The Complaint also alleges Rosenthal Defendants paid Plaintiff $25,000 for the examinations
and reports of fifty claimants. Complaint at 912

- Plaintiff, however, alleges Plaintiff performed initial examinations and prepared réports for
numerous claimants. Complaint at  13.

- The Complaint also alleges Ortner Defendants and Rosenthal Defendants agreed to pay for all

medical treatment charges not covered by insurance and té make payment in full at settlement

or verdict of the underlying workers’ compensation case. Complaint at 9 15-16.

. Further, Plaintiff alleges that Plaintiff remitted “[a]ll bills and requests for payment [to]

Defendants.” Plaintiff’s Affidavit at 4 37.2

- Further, Plaintiff alleges Rosenthal Defendants asserted “Plaintiff could not establish any

contractual right to any further payment.” Plaintiff’s Affidavit at 9 46.

. Further, Plaintiff asserts Plaintiff has “continued to seek payment from the Defendants to no

avail.” Plaintiff’s Affidavit at § 49.

? Filed simultaneously with Plaintiff’s 1% MIO (defined below) is an affidavit from Plaintiff (“Plaintiff’s Affidavit”)
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The Complaint alleges all workers’ compensation cases underlying Plaintiff’s causes of action
against Rosenthal Defendants were resolved on J anuary 26, 2016. Complaint at 9 17.

PERTINENT PROCEDURAL HISTORY;
FINDINGS OF FACT

. At all times relevant to this case, Mr. Rosenthal was a citizen and resident of the State of

Florida.

. At all times relevant to this case, RLSR was a Professional Association organized and
operating under the laws of, and located in, the State of Florida. RLSR has never been
registered as a foreign corporation in the State of South Carolina.

. Plaintiff filed his Complaint on August 25, 201 7, in the Charleston County Court of Common

Pleas.

On October 5, 2017, Plaintiff deposited an envelope with the United States Postal Service, see
Rosenthal Motion at Exhibit G (USPS Tracking Information, accessed May 1, 2019)%,

addressed from:

Melvin D. Bannister

Trial Lawyer

Post Office Box 6833

Columbia, South Carolina 29260[,]

and addressed to:

Gerald Rosenthal, Esq.
1401 Forum Way, Sixth Floor
West Palm Beach, FL 33401 .]

Plaintiff’s Memorandum in Opposition to Motion to Dismiss, filed January 9, 2019 (“Plaintiffs
1% MIO”), in response to Ortner Defendants’ Motion to Dismiss, filed January 8, 2019 (“Ortner

MTD?)) at Schedule D.

5. RLSR is not listed as an addressee. Plaintiff’s 1 MIO at Schedule D.

? Plaintiff does not dispute the accuracy of the USPS tracking information. Further, the information is consistent with
Plaintiff’s own admissions as contained in Plaintiff’s 15 MIO at Schedule D.
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6. No other identifying marks appear on the envelope. Id.
7. The envelope was sent certified mail, return receipt requested, restricted delivery, to Gerald
Rosenthal at 1401 Forum Way, Sixth F loor, West Palm Beach, Florida. /d.
8. The envelope was received on October 12,2017, at 1401 Forum Way, Sixth F loor, West Palm
Beach, Florida. Plaintiff’s 15 MIO at Schedule C and Plaintiff's Memorandum in Opposition
to Renewed Motion to Dismiss, etc., dated J anuary 23, 2020 (Plaintiff’s 2™ MIO”) at 92.
9. Atall times relevant to this action, 1401 Forum Way, Sixth Floor, West Palm Beach, F lorida,
has been the address of RLSR’s principal places of business.*
10. Mr. Rosenthal does not now nor has he ever resided at 1401 Forum Way, Sixth Floor, West
Palm Beach, Florida.’
11. Mr. Rosentha] had retired from RLSR on December 3 1, 2015. Rosenthal Motion at ‘ﬂ 23, at
Exhibit D, § 7, and at Exhibit D, 9 10.
12. Ed Elder (“Elder”) (not Gerald Rosenthal, the restricted delivery addressee) signed the “green
card” for the envelope. Plaintiff’s 1 MIO at Schedule D and Plaintiff’s 28 MIO at 49 2 and
1. Mr. Elder was serving atall relevant times as a rotating receptionist and file clerk for RLSR.
Rosenthal Motion at 4 16(fn), at Exhibit F, 914, and at Exhibit E, § 14.
13. At all relevant times, RLSR had approximately 42-43 employees and received a large stack of
mail every day.
14. No individual working at RLSR has ever been authorized to accept service on Mr. Rosenthal’s
behalf. Rosenthal Motion at § 13(fn), at Exhibit D, 19, and at Exhibit E, 9 12.
15. At the time of the envelope’s delivery to the United States Postal Service (at or about 2:05 pm
on October 5, 2017), Rosenthal was not serving as registered agent for RLSR and was not

otherwise an officer, a managing or general agent, or otherwise an agent authorized by

* Rosenthal Motion at 4 12 and at Exhibit E, 1 8. Plaintiff does not dispute the accuracy of this assertion.
> Rosenthal Motion at 4 11 and at Exhibit D, 4 8. Plaintiff does not dispute the accuracy of this assertion.
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appointment or by law to receive service of process for RLSR. Rosenthal Motion at Exhibit G
[United States Postal Service Tracking Information (last accessed May 1, 2019)], at Exhibit D,
7 11, and at Exhibit E, ] 10.

16. At all times relevant to this Motion, the registered agent of record for RLSR as maintained by
the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is
6921 Finamore Circle, Lake Worth, Florida 33467. Rosenthal Motion at Exhibit E, 9.

17. RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months
before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the
Summons and Complaint). Rosenthal Motion at Exhibit E, 909.

18. RLSR’s registered agent’s address is readily available to the public by performing a free search
at the Florida Secretary of State’s website.

19. Plaintiff has not asserted that he made any other attempt to serve either Rosenthal or RLSR
with the Summons and Complaint.

20. Ortner Defendants filed their MTD asserting various grounds for dismissal of Plaintiff’s claims
against Ortner Defendants.

21. Plaintiff filed his 1* MIO on January 9, 2019.

22. Filed simultaneously with Plaintiff’s 15 MIO is an affidavit from Plaintiff’s counsel in which
Plaintiff’s counsel claims Plaintiff effected service of his Summons and Complaint by certified
mail on RLSR on October 12, 2017. Plaintiff’s 1% MIO at Exhibit C, Schedule D.

23. Plaintiff’s counsel’s affidavit is dated and was filed approximately 15 months after purported
service and approximately 17 months after Plaintiff filed his Summons and Complaint.

24. Plaintiff’s Affidavit alleges and acknowledges:

14. " The Defendants promised to pay and protect the Plaintiff’s
fees and that he would be paid in full upon settlement or verdict
in the cases.
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15. The Plaintiff is informed and believes the [underlying

workers’ compensations] cases/matters were resolved on J anuary
26, 2016.

40.  The Plaintiff was not informed of any settlement of the
worker’s compensation claims, report of the special referee,
approval of the special referee’s report by Commissioner Aisha
Taylor, motion of Rosenthal Defendants to Commissioner Taylor
until January 26, 2016.

49.  When informed to the Order of Release Fund (thereby,
disposing of all of the workers’ compensation claimants [sic] cases
on or about January 26, 2016, the Plaintiff continued to seek
payment from the Defendants to no avail.

Plaintiff’s Affidavit at 9 14-15, 40, and 49 (emphasis added).

25. On May 14, 2019, Rosenthal Defendants filed Rosenthal Motion.

26. In response, Plaintiff provided Plaintiff’s 22¢ MIO.

27. Plaintiff’s 2°¢ MIO contained only allegations and arguments of counsel but no additional
factual allegations. |

28. As of the hearing of Rosenthal Motion, more than 885 days had passed since Plaintiff filed the
Summons and Complaint.

29. As of the hearing of Rosénthal Motion, more than four years had passed since Plaintiff alleges

his causes of action accrued.

ROSENTHAL DEFENDANTS’ MOTION

Rosenthal Defendants moved this Court for dismissal from the captioned matter on three

grounds: (1) Plaintiff failed to serve his Summons and Complaint on either Mr. Rosenthal or RLSR

within 120 days after Plaintiff filed the Summons and Complaint with the Clerk of Court, and, as

a result, no action has been commenced against either Mr. Rosenthal or RLSR, as required by the
applicable statute and the SCRCP; (2) Mr. Rosenthal and RLSR should be dismissed from this

case pursuant to Rules 12(b)(1), (2), (4), and (5), SCRCP; and (3) more than three years have
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passed since Plaintiff alleges he knew or should have known of each cause of action raised in
Plamtiff’s Complaint, and, therefore, Plaintiff is barred from refiling/serving a summons and

complaint.

CONCLUSIONS OF LAW

I Commencement of Action/Process/Personal Jurisdiction

A. Commencement of Action
South Carolina Code Annotated section 15-3-20 provides:

“(A) Civil actions may only be commenced within the periods
prescribed in this title after the cause of action has accrued . . . . B)
A civil action is commenced when the summons and complaint are
filed with the clerk of court if actual service is accomplished within
one hundred twenty days after filing”
(emphasis added). Rule 3, SCRCP, is the Supreme Court’s embodiment of the statutory

requirements of section 15-3-20. Rule 3 provides:
(a) Commencement of civil action. A civil action is commenced when the

summons and complaint are filed with the clerk of court if:

(1) the summons and complaint are served within the statute of limitations
in any manner prescribed by law; or

(2) if not served within the statute of limitations, actual service must be
accomplished not later than one hundred twenty days after filing.

(second emphasis added).

“[Clourts must follow a statute’s plain and unambiguous language, and when the language
is clear, ‘the rules of statutory interpretation are not needed[, ] and the court has no right to mpose
another meaning.” [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal
citation omitted)].” S.C. Dep’t of Soc. Servs. v. Boulware, 422 S.C. 1, 8, 809 S.E.2d 223, 226
(2018).

Section 15-3-20(B) and Rule 3(a) make clear that a civil action is not commenced merely
by filing a summons and complaint with a clerk of court but rather for an action to be commenced,
service must be accomplished on or before the statute of limitations runs or within one hundred

twenty days after filing, whichever is later.
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B. Service as to RLSR

Rule 4(d)(3), SCRCP, provides that service on a corporate entity may be made “by
delivering a copy of the summons and complaint to an officer, a managing or general agent, or to
any other agent authorized by appointment or by law to receive service of process.” See also
Robersonv. S. Fin. of S.C., Inc.,365S.C. 6, 10, 615 S.E.2d 112, 114 (2005). Rule 4(d)(8), SCRCP,
permits service under Rule 4(d)(3) to be accomplished by “registered or certified mail, return
receipt requested and delivery restricted to the addressee.”

In analyzing whether service was effective against RLSR, this Court need not look any
further than the face of the “green card” on which Plaintiff relies in his effort to establish service
of his Summons and Complaint. The “green card” reflects the “restricted delivery” addressee as:

Gerald Rosenthal, Esq.
1401 Forum Way, Sixth Floor
West Palm Beach, FL 33401[ ]
Nowhere on the face of the “green card” does it reflect the envelope was addressed to “Rosenthal,
Levy, Simon, and Ryles,” the corporate entity on which Plaintiff purports to have served his
Summons and Complaint. Rather, the “green card” reflects the envelope was addressed (restricted
delivery) solely to the individual Gerald Rosenthal, without any reference to “Rosenthal,
Levy, Simoﬁ, and Ryles.”
Even were this Court to ignore the obvious defect in Plamtiff’s attempt to serve RLSR, this
Court would still conclude service on RLSR was ineffective. Rule 4(d)(3), SCRCP, is specific in
its requirements as to whom is entitled to abcept service for a non-natural person: “officer, a
managing or general agent, or otherwise an agent authorized by appointment or by law to receive
service of process.” Further, our Supreme Court has made it clear that Rule 4(d)(3) does not permit
just “anyone who happens to pick up the mail” to bind a defendant for purposes of service of

process. Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 297,721 S.E.2d 430, 434 (2012).
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As is made clear by both Elder’s Affidavit (see generally Rosenthal Motion at Exhibit F)
and Jonathan Todd Levy’s (“Levy”) Affidavit (see generally Rosenthal Motion at Exhibit E), the
individual who signed the “green card” has never been an “officer, a managing or general agent,
or otherwise an agent authorized by appointment or by law to receive service of process,” but
rather just works at a law firm that receives large quantities of mail every day, and signed for an
envelope with unknown contents. Similarly, according to both Mr. Rosenthal’s Affidavit (see
generally Rosenthal Motion at Exhibit G) and Levy’s Affidavit (see generally Rosenthal Motion
at Exhibit E), on the date Plaintiff deposited the envelope with the United States Postal Service
and at the date on which the “green card” was signed, the only authorized agent on whom Plaintiff
could have served process was Levy, as RLSR s registered agent under Florida law (a position
Levy held for over a year before Plaintiff mailed the envelope).

In the present case, this Court is faced with a situation in which Plaintiff mailed an envelope
(a) unmarked as to the envelope’s contents, (b) addressed to an individual who was not 1)
employed by RLSR, (ii) authorized to accept service on behalf of RLSR, and (c) without even
listing RLSR as the intended recipient, and fifteen months after mailing that envelope,® Plaintiff
asserted, for the first time, that the envelope constituted effective service on RLSR.

Further, when serving procéss on a corporation outside of the forum state, Rule
4())C)(i) of the Federal Rules of Civil Procedure (“FRCP”) (to which South Carolina courts
regularly look for analogous concepts), provides that service of process is made according to the
law of the state in which the corporation is located. Under Florida law, service of process on a
corporate entity is governed by Florida Statute Annotated section 48.081, which provides a list of
officers and agents (including the registered agent according to Florida Statute Annotated section

48.091), in order of preference, on whom service may be made and provides that service may be

§ Cf Rule 4(g), SCRCP (“The return along with the receipt or envelope and any other proof shall be promptly filed
by the clerk with the pleadings and become a part of the record.” (emphasis added)).
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effected by only a County Sheriff or the Sheriffs authorized process server. Plaintiff neither
attempted to nor effected service by County Sheriff or Sheriff’s authorized process service.

Under these facts, the Court concludes that service on RSLR was ineffective as a matter of

law.”

C. Service as to Mr. Rosenthal

Rule 4(d)(1), SCRCP, provides for service on an individual. Rule 4(d)(1) requires
“deliver[y of] a copy of the summons and complaint to him personally or by leaving copies thereof
at his dwelling house or usual place of abode with some person of suitable age and discretion then
residing therein, or by delivering a copy to an agent authorized by appointment or by law to receive
service of process.”

Rule 4(d)(1) permits a plaintiff three options for service on an individual: (a) delivering a
copy of the summons and complaint directly to the named-defendant; (b) delivering the summons
and complaint to an appropriate person at the named-defendant’s dwélling house or usual place of
abode; or (c) by delivering a copy of the summons and complaint to an agent authorized by law to
accept the named-defendant’s civil process.

Once again, on the face of the “green card,” it is apparent that a copy of the Summons and
Complaint were not delivered directly to Mr. Rosenthal, the named defendant. Neither were either
of the other options for proper service utilized. Rather, Plaintiff had the postal carrier deliver an
unmarked envelope to Rosenthal’s attention (not by actual personal service) at Mr. Rosenthal’s
former place of business (not dwelling place or usual placé of abode). Further, as set forth above

with respect to RLSR, Elder is not nor has he ever been Mr. VRosenthal’s “agent authorized by

appointment or by law to receive service of process.”

7 Plaintiff also argues, without any evidence, that RSLR waived the service requirement. After a careful review of the
pleadings and affidavits presented, this Court finds nothing to show RSLR intended to waive the requirement of

effective service. See SPUR at Williams Brice Owners Assoc., Inc. v. Lalla, 415 S.C. 72, 90, 781 S.E.2d 115,125 (Ct.
App. 2015).
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Finally, Plaintiff has not even asserted that service of the Summons and Complaint has ever
been effected against Rosenthal, and Plaintiff does not deny that no other attempt to serve
Rosenthal has been made. As a result, there is no question that: Plaintiff has failed to serve
Rosenthal as required by Rule 4(d)( 1), SCRCP, and, as a result, has failed to commence an action
against Rosenthal, as required by section 15-3 -20(B) and Rule 3, SCRCP.2

D. Personal Jurisdiction

When a defendant challenges the court’s personal jurisdiction under rule 12 (b)(2), SCRCP,
the plaintiff has the burden of making a prima facie case showing that the trial court should
exercise personal jurisdiction. See, e. 8., Yarborough & Co. v. Schoolfield Furniture Indus, Inc.,
275 8.C. 151, 268 S.E.2d 43 (1980); Berkeley PG Corp. v. Southbank Inv. Group, Inc., 291 S.C.
315, 353 S.E.2d 305 (Ct. App. 1987). In ruling on a motion to dismiss for lack of personal
jurisdiction, this Court may consider evidence outside of the pleadings, such as affidavits and other
evidentiary materials. Graham v. Lioyd’s of London, 296 S.C. 249, 251 n. 1,371 S.C.2d 801, 802
n.1 (Ct. App. 1988).

Not only is timely, proper service of process a statutory and procedural requirement, but
proper service of process confers personal jurisdiction over a defendant to this Court: “[a] court
generally obtains personal jurisdiction by the service of a summons.” BB&T v. Taylor, 369 S.C.
548,551,633 S.E.2d 501, 503 (2006). When a defendant is not properly served, then the trial court
has no personal jurisdiction over that defendant, and all proceedings based on the madequate
service are void. Momani v. Van Surdam, 296 S.C. 409, 373 S.E.2d 691 (Ct. App. 1988). Here,
because proper service of the Summons was never effected, Plaintiff cannot meet its burden to
establish personal jurisdiction over Rosenthal Defendants.

II. Statute of Limitations

¥ Plaintiff also argues, without any evidence, that Rosenthal waived the service requirement. After a careful review of

the pleadings and affidavits presented, this Court finds nothing to show Rosenthal intended to waive the requirement
of effective service. See id.

PAGE 11 OF 14

LLEYOOLJDLLOZHIASYD - SYI1d NOWINOD - NOLSITHVHO - NV /&6 80 un

NOLSITUVHO - IWd 828 2T Pno b0z 3344 THNRB A3 S

TLEYO0TAO.LTOZ#ASYD - SY3T1d NONINOD -



The applicable statute of limitation for an action sounding in contract (express or implied)
is three years. S.C. Code Ann. § 15-3-530(1). The statute begins to run on the date the aggrieved
party either discovered the alleged breéch or could or should have discovered it. See, e.g., Dean v.
Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996). The same statute applies to a cause of action
for breach of contract accompanied by a fraudulent act. See, e. g., Peeples v. Orkin Exterminating
Co.,244 S.C. 173, 135 S.E.2d 845 (1964).

The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code
Ann. § 15-3-530(7). Similarly, any action based on the South Carolina Unfair Trade Practices Act,
may not be brought “more than three years after discovery of the unlawful conduct which is the
subject of the suit.” S.C. Code Ann. § 39-5-150.

The Plaintiff has admitted in its Complaint and its Affidavit in support of its MOI that

When informed to the Order of Release Fund (thereby, disposing

=g
of all of the workers’ compensation claimants [sic] cases on or

about January 26, 2016, the Plaintiff continued to seek payment
from the Defendants to no avail.

Plaintiff’s Affidavit at 1 14-15, 40, and 49 (emphasis added).

Accordingly, Plaintiff has admitted that he had actually discovered the alleged breach(es)
and alleged “unfair” or deceptive acts on or before January 26, 2016. It is clear, then, that the
statute of limitations on all the Plaintiff’s causes of action are now time-barred, and, therefore
should be dismissed with prejudice. See, e.g., Nunnery v. Brantley Constr. Co., 289 S.C. 205, 345
S.E.2d 740 (App. 1986) (dismissals on the merits of the case are with préjudice).

As a result, there is no question (a) Plaintiff (i) has failed to serve RLSR as required by
Rules 4(d)(3) and 4(d)(8), SCRCP, (ii) has failed to commence an action against RLSR, as required
by South Carolina Code Annotated section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court
lacks personal jurisdiction over RLSR as a result of Plaintiff’s failing to effect service of civil
process.

III. Subject Matter Jurisdiction
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According to Plaintiff’s Complaint, Plaintiff seeks to be further compensated for the
performance of medical examinations and the issuance of medical reports for claimants involved
in Sadie Adams, et al. v. International Paper Company and Nevamar Company, LLC (WCC File
No. 0326995) (“Adams Matters”). The Adams Matters involved the settlement of workers’
compensation claims asserted by numerous individuals alleging injuries from exposure to toxic
chemicals while working at the Nevamar plant in Hampton County, South Carolina. On April 1,
2014, the Nevamar plaintiffs collectively settled their workers’ compensation claims at mediation.
See Ortner Motion at Exhibit A. The final order by the Workers’ Compensation Commissioner
was issued on January 26, 2016. See Ortner Motion at Exhibit C. The Plaintiff in the present case
concedes that all claims in the Adams Matters were resolved no later than January 26, 2016.
Complaint at 4 17 and Plaintiff’s Affidavit at 99 14-15, 40, and 49.

A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except
those cases in which exclusive jurisdiction shall be given to inferior courts.” S.C. Const. Art. V, §
11 (emphasis added). According to South Carolina Code Annotated section 42-3-180 and related
authorities, the South Carolina Workers Compensation Commission (“Commission™) is such an
“Inferior court,” which has been given exclusive jurisdiction over “[a]ll questions arising under
this title, if not settled by agreement of the parties interested therein with the approval of the
commission, [all these questions] shall be determined by the commission, except as otherwise
provided in this title.”

‘As aresult, “a Workers” Compensation action is the exclusive means to determine claims
against an individuals’ employer for work-related accidents and injuries.” Posey v. Proper Mold
& Eng'g, Inc., 378 S.C. 210, 223, 661 S.E.2d 395, 403 (Ct. App. 2008). As part of this original
Jurisdiction, the Commission has the authority to determine all questions relating to workers’
compensation claims, including the approval and disbursement of costs incurred in the prosecution
of those claims. S.C. Code Ann. § 42-3-180 (2001) (“All questions arising under this title, if not
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settled by agreement of the parties interested therein with the approval of the commission, shall be
determined by the commission . . . .”); S.C. Code Regs. § 67-1206 (2001) (“[A]n attorney may
request approval of the actual costs incurred in the prosecution of the claim [including] expenses
associated with the evaluation or treatment of the client.”).

“Subject matter jurisdiction is the power to hear and determine cases of the general class
to which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442
S.E.2d 598, 600 (1994). “A court’s subject matter jurisdiction is determined by whether it has the
authority to hear the type of case in question.” Allison v. W.IL. Gore & Assoc., 394 S.C. 185, 188,

714 S.E.2d 547, 549 (2011). Lack of subject matter jurisdiction may not be waived and should be

taken notice of by the court. Amisub of South Carolina, Inc. v. Passmore, 316 S.C. 1112, 114, 447 |

S.E.2d 207, 208 (1994).

As the Commission in this case properly exercised exclusive, original jurisdiction over the
subject matter of the causes of action asserted in the Complaint, that is, the approval and
disbursement‘ of costs incurred in prosecuting workers’ compensation claims, specifically
Plaintiff’s costs and fees, the Circuit Cohﬁ has been divested of jurisdiction to hear and determine
the claims asserted in the Complaint. As a result, the Court is compelled to dismiss the Complaint
under Rule 12(b)(1), SCRCP. See, e.g., Edens v. Bellini, 359 S.C. 433, 597 S.E.2d 863 (Ct. App.
1994) (affirming the grant of a motion to dismiss for lack of subject matter jurisdiction pursuant
to exclusivity provision of the South Carolina Workers’ Compensation Law).
1V. Conclusion

For the foregoing reasons, Plaintiff’s Complaint against G>era.1d Rosenthal and Rosenthal,
Levy, Simon, and Ryles is dismissed with prejudice.

IT IS SO ORDERED.

Hon. J. Derham Cole, Presiding Judge
Ninth Judicial Circuit
May , 2020
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Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner
Case Number: 2017CP1004371

Type: Order/Dismissal

IT IS SO ORDERED!

s/J. Dertham Cole 2053

Electronically signed on 2020-06-05 10:18:17  page 15 of 15
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ELECTRONICALLY FILED - 2020 Aug 13 8:28 PM - CHARLESTON - COMMON PLEAS - CASE#2017CP1004371

EXHIBIT 2



STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) - (JURY)
) 2017-CP-10-4371
CARY E. FECHTER, M.D, )
) MOTION TO RECONSIDER ORDER
PLAINTIFF, ) GRANTING GERALD ROSENTHAL'S
) AND ROSENTHAL, LEVY, SIMON AND
VS ) RYLE'S JOINT MOTION TO DISMISS
)
LEON MARTIN ORTNER, THE )
ORTNER LAWFIRM LLC, GERALD )
ROSENTHAL, AND ROSENTHAL, )
LEVY, SIMON, AND RYLES, )
)
DEFENDANTS. )
)

PLEASE TAKE NOTICE that the Plaintiff, Cary E. Fechter, MD, by and through
the undersigned counse! will move this Court before on the tenth (10} day after service
hereof br at such time and place as is convenient to the Court and counsel pursuant to
Rules 52(b), 58(e_ and 60(b), SCRCP, for an Order Altering or Amending The
Honorable J. Derham Cole’s Order Granting Gerafd Rosenthal’s and Rosenthal, Levy,
Simon, and Ryle’s Joint Motion to Dismiss (the Complaint of the Plaintiff).

ARGUMENT
In support o’f the Plaintiffs Motion to Reconsider the Court’s Orders Dismissing

the Plaintiff's Complaint, the Plaintiff would show the following:

1. Plaintiff requests that the court reconsider, alter, and amend parts | and |l of
its Order of June 8, 2020
2. On August 25, 2017, a Summons and Complaint were filed with the

Charleston County Clerk of Court commencing this action.
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On October 12, 2017, the Rosenthal Defendants were served with a copy of
the pleadings by certified mail; on October 12, 2017 Ed Felder, an employee
of the Rosenthal Defendants signed a green, certified mail, receipt card. Mr.
Elder was acting on behalf of the Rosenthal Defendants. (Exhibit A)

On December 7,2017, the Odner Defendants were served with a copy of the
pleadings by certified mail. (Exhibit B)

On January 8, 2018 counsel representing Leon Martin Ortner and the Ortner
Law Firm, LLC, filed a Motionito Dismiss the Complaint of the Plaintiff.
(Exhibit C) In the Motion to Dismiss, counsel for the Ortner Defendants
argued against all causes of action in the Complaint. A certain defense that
the Service of Process is Insufficient Because Plaintiff Failed to Serve
Summons and Complaint Within the Statute of Limitations. In the said
Motion the counsel for the Ortner Defendants states “did not provide
the Ortner Defendants with a copy until on or about December 7, 2017.”
(page 15, lines 6, 7) (Emphasis adaed) (Exhibit C)

Counsel for the Ortner Defendants, therefore, has st_ipu'lated that the
Ortner DefendantsAreceived a copy of the pieadings on or about
December 7, 2017. (Empﬁasis added) (Exhibit C)

If the Ortner Defendants had not received a copy of the Plaintiff's
pleadings, how would the Ortner Defendants have known to file the
Motion to Dismiss the Complaint of the Plaintiff. (Emphasis added)
The Ortner Defendants Motion to Dismiss requested that the Plaintiff's

complaint be dismissed under Rule 12 (b) (1), (3), (5), & (6). (Exhibit C)

LLEYOOLJDLLOZHIASYD - SYATd NOWWNOD - NOLSITHYHOD - Wd 9L:G L Unf 0Z0Z - A3 114 ATIVOINOYLOT 1

TLEV00TADLTOZH#ASYD - SYI1d NOWNOD - NOLSTTIVHO - INd 82:8 €T Bnv 0202 - 3714 ATIVOINOHLO3 13




10.

11.

In its Motion to Dismiss (Exhibit C) Ortner Defendants allege: “An action
upon a contract, obligation, or liability, express or implied, must be
commenced within three years...and did not provide the Ortner Defendants
with a copy until on or abogt December 7, 2017. As a resuit, this Court
should dismiss the instant action pursuant to Rule 12(b) (5)...”

The South Carolina Court of Appeals held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) held the language “Plaintiffs have failed to serve
defendant Bruce Hawkins within the three year statute of limitations.” Unisum
argues the trial court erred in finding this argument properly raised the
insufficiency of service of process. We agree. (Emphasis added) Rule
8(e)(1), SCRCP states that “each averment of a pleading shall be simple,
concise, and direct. No technical forms of pleadings or motions are required.”
Moreover, “all pleadings shall be so construed as to do substantial justice to
all parties.” Ruie 8(f), SCRCP. (Emphasis added)

The South vCarolina Court of Appeals held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) the averment that Unisum “failed to serve Bruce
Hawkins within the three-year statute of limitations” is insufficient, standing
alone, to raise defense of insufficiency of service of process. Here, Bruce
failed to identify that he was moving to challenge service of process pursuant
to Rule 12 and failed to specify any defects in the service of process. Having
failed to allege process with even a minAimaI amount of specificity in his

responsive pleading, Bruce may not now bootstrap the defense to his statute
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12.

13.

14.

of limitations argument, a separate affirmative defense likewise subject to
waiver. See Rule 8(c), SCRCP.

The South Carolina Court of Appeals also held in Unisum v. Hawkins, 537
S.E.2d 559 (S.C. App. 2000) that we also reject Bruce's assertion that
insufficiency of service of process is a “lesser included offense” of the total
failure to serve, such that propef pleading of the defense of non-service
requires less specificity than the defensed of service of process. As noted
above, Rule 12(b) (5) is the proper vehicle for challenging both “the mode of
delivery or the lack of aelivery of the summons and complaint’].” Having
failed to properly piead the defense of insufficiency of service of process
either by motion or in his answer, Bruce has waived the defense.
(Emphasis added) Because Bruce failed to challenge the service of
process properly, he has also waived his statute of limitations defense.
Accordingly, we reverse the trial court’s grant of summary judgment to
Bruce and remand the case for trial. (Emphasis added)

On January 9, 20>19 a hearing on the Ortner Defendants’ Motion to Dismiss
was heard before the Honorable Deadra L. Jefferson.  Counse! for the Ortner
Defendants waived arguments on the service of process under Rule 12 (b)
(5). The Ortner Defendants did not refute receiving a copy of Plaintiff's
Compiaint on December 7, 2017. (Emphasis added)

On April 5, 2019 the Honoréble Deadra L. Jefferson issued an Order Denying

Motion to Dismiss by the Ortner Defendants. (Exhibit D)
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15.

16.

17.

18

18.

20.

On April 18, 2019 the Ortner Defendants filed a Motion to Reconsider by
Judge Jefferson. (Exhibit E)

On June 28, 2019 Judge Jefferson issued an Order Denying Mation to
Reconsider, Alter or Amend Judgment. (Exhibit F)

On July 23, 2019 the Ortner Defendants filed an appeal to the South Carolina
Court of Appeals, in which the Ortner Defendants appealed Judge Jefferson’s
Denial of the Ortner Motion to Dismiss. (Exhibit G)

On November 15, 2019 the South Carolina Court of Appeals issued an Order,
in which the Court of Appeals dismissed the appeal of the Ortner Defendants.
(Exhibits G, J)

On October 12, 2017 Ed Felder, an employee of the Rosenthal Defendants.

signed a green, certified mail, receipt card. Mr. Elder was acting on behalf of

the Rosenthal Defendants. (Exhibit A)

It is apparent that the Rosenthal Defendants received a copy of the pleadings
as is shown by two documents: (1) Gerald Rosenthal’s and Rosenthal, Levy,
Simon, énd Ryié’s Joint Motion to Dismiss filed on their behalf by their
counsel, Michael E. Kozlarék, on May 14, 2019 (Exhibits A, H); (2) Leﬁerto
The Honorable Jenny Abbot Kitchens, Clerk, South Carolina Court of
Appeals, dated September 17, 2019, in which the Rosenthal Defendants
supported the Ortner Defendants’ appeal of Judge Jefferson’s Order Denying

the Motion to Dismiss. (Exhibits A, 1)
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21.

22.

23.

24

25.

It is apparent that the Rosenthal Defendants had received the initial
pleadings, in order to support the Motion to Dismiss by the Ortner
Defendants. (emphasis added) (Exhibits A, C, |)

On May 14; 2019 Michael E. Kozlarek, counsel for the Rosenthal Defendants
filed a Joint Motion to Dismiss. (Exhibit H)

If the Rosenthal Defendants had not received a copy of the Summons
and Complaint, then the Rosenthal Defendants would not have
knowiedge of the Plaintiff’s pleadings, and, therefore, would not have
been able to file a Motion to Dismiss. (Exhibits A, H) (Emphasis added)
As stated herein above, on September 17, 2019 counsel for the Rosenthal
Defendants in a letter to the Court of Appeals argued on behalf of (all of) the
Defendants that the Motion to Dismiss by the Ortner Defendants should have
been granted due to the arguments made before Judge Jefferson. Further
the Court of Appeais should reverse the trial court’s denial of Ortner
Defendants’ Motion to Dismiss. Counsel for the Rosenthal Defendants
submitted the Rosenthal Defendants to the trial Court’s jurisdiction by making
an appearance before the South Carolina Court of Appeals. (Exhibit 1)

In the Joint Motion to Dismiss the Rosenthal Defendants filed Affidavits from
Ed Elder and Jonathan Todd Levy. Each Afﬁda\)it states that Mr. Elder acted
as an employee of RLSR and received certified mail, signed the “green
(receipt) cards”. It is apparent that Mr. Elder’s job duties would include

delivering the certified mail to the appropriate parties.
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26.

27.

238.

29.

Again, it is recognized that Michael E. Kozlarek, as counsel for all of the
Rosenthal Defendants has argued against all issues of the Plaintiff's
pleadings on behalf of all of the Rosenthal Defendants, before the South
Carolina Court of Appeals and this Court and before this trial court on
their Joint Motion to Dismiss. (Exhibit!) (Emphasis added)

It'is clear that all Defendants have received a copy of the pleadings in this
case, since counsel for each of the Defendants have responded to all of the
allegations made by the Plaintiff's pleadings in both this Court and the South
Carolina Court of Appeals.

It is submitted the Defendants have waived the personal service
requirement. (Emphasis added)

In Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 7'93, 373 S.C.
331 (S.C. App. 2007) the South Carolina Court of Appeals held the term
‘appearance” is used particularly to éignify or designate the overt act by which
one against whom suit has been commenced submits himself to the court’s
jurisdiction. An appearanbe may be expressly made by formal written or oral
declaration, or record enfry, or it may be implied form sone act done with the

intention of appearing and submitting to the court’s jurisdiction. No specific -

~act constitutes an appearance, as “a defendant may choose to come into

court with trumpets, or quietly by the back door. Stephens v. Ringling, 102
S.C. 333, 86 S.E. 683, (1915) Accordingly, courts decide on a case by case
basis whether a defendant's act demonstrates an intent to submit to the

court’s jurisdiction.
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30.

31.

32.

33.

In Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d 793, 373 S.C.
331 (S.C. App. 2007) the Court of Appeals further held the trial court found
service was proper and, even if service was improper, the defendant
made a voluntary appearance. (Emphasis added)

In Petty v. Weyerhaeuser Company, 272 S.C. 282, 251 S.E.2d 735 (1979) |
the Supreme Court held that a letter from one attorney to another may
constitute a voluntary appearance. (Emphasis added) In Petty the trial
court found service was proper and, even if service were improper, the
defendant made a voluntary appearance. The Supreme Court found
service was improper, but nevertheless held the defendant made a
voluntary appearance. (Emphasis added)

In Wellin v. Wellin, 427 S.C. 15, 828 S.E.2d 767 (S.C. App. 2019) the court
held "Although a court commonly obtains personal jurisdiction by the service
of the summons and complaint, it may also obtain personal jurisdiction if the

defendant makes a voluntary appearance." Ex parte Cannon , 385 S.C. 643,

658, 685 S.E.2d 814, 822 (Ct. App. 2009) (quoting Steams Bank Nat'l Ass'n -

V. G/enwood Falls, L.P. , 373 S.C. 331, 337, 644 S.E.2d 793, 796 (Ct. App.
2007) ). "A defendant may waive any complaints he may have regarding

personal jurisdiction by failing to object to the lack of personal jurisdiction and

by appearing to defend his case.” /d . (quoting State v. Dudley , 354 S.C. 514,

542,581 S.E.2d 171, 186 (Ct. App. 2003) ).
In Ex parté Cannon , Cannon argued the circuit court lacked personal

jurisdiction over him because he had only appeared in the case in his
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34,

35.

36.

capacity as a personal representative, not a trustee. /d . at 657-58 685
S.E.2d at 822. However, this cerT concluded "[bly appearing and arguing the
merits of the action multiple times before the circuit court; ... Cannon
consented to the circuit court's persona!.jurisdiction and waived any defense
of lack of personal jurisdiction." Id . at 660, 685 S.E.2d at 823.
In the present case, the Ortner Defendants filed a Motion to Dismiss based
upon Rules 12(b)(1), (3), (5) & (6), SCRCP. (Exhibit C) The Rosenthal
Defendants also filed a Motion to Dismiss based on Rule 12(b), SCRCP,
which made the same arguments for dismissal as in the Ortner Motion.
(Exhibits C, H)
The Ortner Defendants appeared for a hearing on their Motion and argued for
the dismissal of the‘Complaint on all grounds. The Honorable Deadra
Jefferson issued an Order, which denied the Ortner Defendants’ request to
dismiss. (Exhibit D)
In Grand Couloir Corporation and Seaway Hotel Corporation v.
Consolidated Bank, N.A., 596 So.2d 697 (Fla. App. 1992} the court held
Jurisdiction over a person or entity is ordinarily acquired by service of process
on them or by {heir voluntary appearance and submission to the court. First
Wisconsin National Bank of Milwaukee v. Donian, 343 So.2d 943 (Fla. 2d
DCA 1977), cert. denied, 355 So.2d 513 (Fla.1978). Because there was no
personal or constructive service on Seaway, we must determine whether it
voluntarily submitted to the court's jurisdiction. Seaway "entered into" the

stipulation which was filed in the court below. Seaway's name appears
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38.

throughout the document and the document was signed by Seaway. The
option agreement gave Seaway the option to purchase the subject property.
This option to purchase was a benefit received by Seaway as a result of the
stipulation and agreement. The option agreement is contained within the
stipulation which was filed in the trial court. Under these circumstances,
Seaway voluntarily submitted itself to the jurisdiction of the trial court. See
Donian (receipt of material benefit sufficient to constitute a submission to
court's jurisdiction). If Seaway did not want to submit to the jurisdiction of the
court, it should have made the option agreement a separate document.
Accordingly, we hold that the trial court had personal jurisdiction over Seaway
with regard to issues concerning the option agreement.
In the present case, the Rosenthal Defendants would riot have submitied the
letter to the SC Court of Appeals if they did not intend to submit themselves to
the jurisdiction of the trial court and to the appellate court. By submitting the
said letter the Rosenthal Defendants voluntarily appeared before the trial
court, even before the filing of the Motion to Dismiss. |
" Jurisdiction over persons or entities is ordinarily acquired by service of
process on them, or by their voluntary appearance and submission to the
court." See Manufacturers National Bank of Detroit v. Moons, 659 So.2d
474, 475 (Fla. 4th DCA 1995). Section 48.061, Florida Statutes, governing
service on partnerships and limited partnerships, provides in pertinent part:
(2) Process against a domestic limited partnership may be served on

any general partner or on the agent for service of process specified in
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40.

41.

its certificate of limited partnership or in its certificate as amended or
restated and is as valid as if served on each individual fnember of the
partnership. After service on a general partner or the agent, fthe
plaintiff may proceed to judgment and execution against the limited

partnership and all of the general partners individually....

Under the common law rule, a partnership has no identity apart from its
merﬁbers. See Louis Benito Advertising, Inc. v. Brown, 517 $0.2d 775,776
(Fla. 2d DCA 1988). When the general partner of a limited partnership is a
corporation, service is made on the corporation's officers or agents, pursuant
to section 48.081, Florida Statutes. See Country Clubs, Efc. v. Zaun
Equipment, Inc., 350 So.2d 539, 542 (Fla. 1st t)CA 1977). "Service of process
on one partner gives a court jurisdiction over the partnership and authorizes it
to render a judgment binding on the partner served and the partnership
property." See Louis Benito Advertising v. Brown, 517 So.2d at 776.

In the present case, the Rosenthal Defendants received a copy of the
Summons and Complaint as is evidenced by Exhibits A and | and by their
Motion to Dismiss. (Exhibit H)

Further the Rosenthal Defendants’ Motion tor Dismiss (Exhibit J) is fﬁed
on behalf of éach of the Rosenthal Defendants. (Emphasis added)
Further notice should be given to the fact that an Affidavit from one of

the Rosenthal partners is m‘ade a part of their Motion to Dismiss.

(Emphasis added)
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42.

43.

44,

45.

46.

ALL DEFENDANTS HAVE RECOGNIZED THE RECEIPT OF THE
SUMMONS AND COMPLAINT BY FILING THEIR RESPECTIVE MOTIONS
TO DISMISS. (EXHIBITS C, H) (EMPHASIS ADDED)

THE ORTNER DEFENDANTS STIPULATED IN THEIR MOTION TO
DISMISS THAT PLAINTIFF “DID NOT PROVIDE THE ORTNER
DEFENDANTS WITH A COPY UNTIL ON OR ABOUT DECEMBER 7, 2017.”
(Exhibit C) (EMPHASIS ADDED)

ALL DEFENDANTS HAVE WAIVED THE PERSONAL SERVICE
REQUIREMENT. Stearns Bank Nat. Ass’n v. Glenwood Falls, 664 S.E.2d
793, 373 8.C. 331 (S.C. App. 2007); Unisum v. HaWkins, 537 S.E.2d 559
(S.C. App. 2000); (Exhibits C, H) (EMPHASIS ADDED)

ALL DEFENDANTS HAVE MADE A VOLUNTARY APPEARANCE. Stearns
Bank Nat. Ass’n v. Glenwood Falls, 684 S.E.2d 793, 373 S.C. 331 (S.C.
App. 2007); Petty v. Weyerhaeuser Company, 272 S.C. 282, 251 S.E.2d
735 (1979); (Exhibits C, H, ) (EMPHASIS ADDED)

Further, Roserﬁhai Defendants argue in its Motion to Dismiss that the Court of
Common Pleas had no jurisdiction to make decisions on the contract issues
between the Plaintiff and all of thevDefen'dants because of the decision in the
Workers Compensation case of Sadie Adams, et. Al. v. International Paper
Company and Nevamar Cdmpany, LLC. (WCC File No. 0326995. This
argument was made in the Qrtners’ Motion to Dismiss (Exhibit C) It must be

noted that the Plaintiff was not a party to the Workers Compensation

case. (Emphasis added).
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47.  Further, the Order of the Honorable Deadra Jefferson appropriately
discussed the “exclusive jurisdiction” issue and properly ruled that the
Complaint of the Plaintiff was based, primarily, on the contract issues
between the parties. (Exhibit D) (Emphasis added)

48. P!aintiff further requests that the court reconsider, alter, and amend part lll of
its Order of June 8, 2020, as to the conclusions relating to Subject Matter
Jurisdiction of the South Carolina Workers' Compensation Commission ("the
Commission")!. Plaintiff requests‘ that the Order be reconsidered, altered, and

amended to conclude that the Commission lacked subject matter jurisdiction

over the causes of action asserted by Plaintiff in his Complaint. These

. causes of action arise exclusively from allegations of breaches of agreements
hetween, on the one hand, defendants in their roles as attorneys representing
claimants in workers' compensation claims, and, on the other plaintiff, who
was a medical expert retained by defendants but was never a party and had
no standing in the underlying claims. The Order of Commissioner Taylor of
January 26, 2016 is entitled to no preclusive effect as to plaintiff's causes of
action asserted_. herein.

49, Defendants have relied upon the January 26, 2016 ruling of Commissioner
Aisha Taylor insofar as she purported to rule that plaintiff was not entitled to
recover from defendants on his contract for services he rendered to
defendants as attorneys for the claimants was issued without subject matter

jurisdiction. Commissioner Taylor overstepped her jurisdiction by deciding a

" These conclusions commence with the heading “Ill. Subject Matter Jurisdiction” at the bottom of page
12 and conclude as the penuitimate with paragraph of page 14 of the Order.
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50.

51.

general contractual dispute between plaintiff, who was not a party to the
workers’ cornpensation claims, and defendants. The Commissioner’'s
jurisdiction was limited to whether or not plaintiff's professional fees shouid be
paid from $500,000 being held by the Special Referee from claimants’
recovery but it did not extend to the issue of whether defendants should be
uitimately responsible at common law to pay plaintiff for his services.

Plaintiff's causes of action relate to contracts entered into between him
and defendants. While purposé of the contracts was for plaintiff to provide
exper‘ciée to defendants that they might uitimately use to represent their
clients, there was never an agreement between plaintiff and defendants'
clients.

The Commission, as an inferior court, is given exclusive jurisdiction over

- "[a]ll questions arising under this title [Title 42, South Carolina Code of Laws],

if not settled by agreement of the parties (emphasis added) interested
therein with the approval of the c'ommissvion,(." S.C. Code Ann: §42-3-180.
{(Emphasis supplied.) This jurisdiction is limited to questions relating to

"paities.” Plaintiff was not a party to the workers' compensation claims that

- were the subject matter of the various claims made by defendants’ clients.

- Plaintiff was not a claimant, an employee, an employer, a workers'

compensation insurance carrier, or a treating physician. Plaintiff did not
provide medical treatment and other services to the claimants that were to be

paid for through the workers' compensation act. Further, contractual claims of
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52.

53.

54.

experts against attorneys who retain them do not arise under Title 42, South
Carclina Code of Laws, but arise under the common law.

While the Commission is given authority as between the parties to
determine questions relating to workers' compensation claims, including
approval and disbursement of costs in the prosecution of the claims, this
provision does not give the Commission jurisdiction to-hear disputes relating
to nonparties to the claims. Those are properly within the jurisdiction of the
Circuit Court, given the amount in controversy.

That Commissioner Tayiof exceeded her authority is obvious in her order
of January 26, 2016, said order being in the record and entitled “Order
Granting Motion to Release Funds." In her order, Commissioner Taylor stated

that the purpose of her exercise of jurisdiction was related only to the funds

being held by the special referee. Her order states a pp.1and 2,% as follows:

“With the approved costs remaining undistributed, the undersigned

- Commissioner has the authority to make a determination concerning final

distribution of these set aside funds.” She exceeded her self-expressed
limitation when she decided that plaintiff had no claim against defendants at
common law.

Initially it should be noted that Commissioner Taylor's order of January 26,

2016 arose not from the filing of a proper complaint for declaratory relief but - |

from defendants’ the filing of a simple motion, directed against a plaintiff as a

nonparty. Plaintiff, as a nonparty, lacked standing or the: ability: to conduct

2The Order of Commissioner Taylor has no pagination so counsel has counted the pages to indicate the
number for citation.
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56.

57.

discovery to find out the basis of defendant's contention that they did not owe

him the money. On the other hand, defendants, purporting to act for their

clients (which they were not, as the costs had already been approved and the

ciairﬁants had nothing to gain or lose), were able to take discovery from
plaintiff and took his deposition.

Plaintiff had no such option as he was not a party to the case and lacked
standing. He did not have the right to a jury trial or to any of the other
protections afforded parties in civil actions. The unfairness of permitting the
defendants from placing before a specialized commission the merits of a
common law contract case involving hundreds of thousands of dollars against
a nonparty is obvious.

In Commissioner Taylor's January 26, 2016 order, there is what purports

‘o be a discussion of the common law of contract, and its applicability to the

contractual relationship between plaintiff and defendants, and thereafter, an
extensive discussion of the balancing of the equities. (See Parts C. and D. of
the Order, pp. 4-6). While Commissioner Taylor had the aufhority to

determine what attorneys’ expenses fees should be paid for from the funds

being held by the Special Referee, she did not have the jurisdiction to
determine whether plaintiff had the right to recover from defendants based on
the transactions between plaintiff and defendants.

The causes of action asserted by plaintiff herein arise out of the common

law, and not out of the Workers' Compensation Act. These are not within the
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98.

60.

Commission’s subject matter jurisdiction. Commissioner Taylor's order is
‘entitled to no validity as the plaintiff's causes of action against defendants.
Related to this firm principle that common-law disputes are not within the

jurisdiction of the Commission is the case of Baker Hospital v. Firemans Fund
Ins. Co., 314 S.C. 98, 441 S.E.2d 822 (1994). The Baker Hospital case arose
out of a dispute between a medical provider hospital and a workers'
compen‘saticﬁ insurance carrier. An employee of the carrier's insured
employer visited the hospital complaining of a work-related injury. Befgre

providing treatment, the hospital telephoned the carrier to obtain proof of

- coverage and proof that the hospital charges would be paid by the carrier.

- The carrier's representative assured the hospital that the expenses would be

covered, so, in refiance thereupon, the hospital treated the employee.

Thereafter, the carrier conciuded that employee did not have a workers'

zompensation claim. The hospital sued the carrier in the circuit court, alleging

~that the carrier was liable for the medical treatment provided to the employee;

given its inaccurate statement that there was coverage. The carrier moved to
dismiss the action alleging that there was no subject matter jurisdiction but

that the sole jurisdiction was with the South Carolina Workers' Compensation

- Commission. The circuit court agreed with the carrier and dismissed the

action, holding that the sole subject matter jurisdiction was with the
Commission. The hospital appealed.
The supremie court reversed the ruling of the circuit court and held that the

hospital's claims arose from common law and were not within the subject
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61.

62.

jurisdiction of the Commission. The supreme court held that the hospital
lacked standing to seek redress before the Commission and its remedy was
properly only in the circuit court.
The case of Roper Hospital v. Clemons, 326 S.C. 534,484 S.E.2d 598
(Ct. App. 1997); further illustrates the general proposition that such common
law causes of action not arising under the Workers' Compensation Act, or
directly related to the claims, are not within the jurisdiction of the Commission.
In the Roper Hospital case, an employee of an insured employer received
treatrnent at Roper Hospital. The cartier took the position that the expenses of

the employee’s treatment at Roper Hospital- were not related to a

- compensable injury and denied coverage. Th.ere’éﬁer, the employee and the

carrier entered into 2 clincher? agreement that was approved by the Workers'
Sompensation Commission. After the settlement, Roper Hospital attermpted to
ntervene in the workers' compensation action to get its bills paid. The
Commission denied the application of Roper Hospital and dismissed its case.
Roper Hospital appealed.

The court o? appeals affirmed the dismissal. It held that Roper Hospital

lacked standing to participate in these proceedings under the Workers'

- Compensation Act. In upholding the dismissal, however, the court of appeals

clearly stated that Roper Hospital had its rights at common law against the
carrier. Although Roper Hospital asserted it did not have common-law claims,

the court of appeals declared:

% A “clincher agreement” is an agreement that settles g workers' compensation claim with finality .
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63.

64.

66.

Appellant [Roper Hospital] distinguishes itself from the hospital in the
Baker case, arguing its claims do not arise from common law. However,
there is nothing to indicate, and Appellant does not assert, that it does
not have a cause of action based on common-law. Appellant clearly has
a cause of action against the patient/employee for services rendered on
common-faw. Appellant has a claim against the insurance carrier, as
well, assuming the hospital verified coverage, as was the case in Baker.
‘Failure to safeguard its own interest does not entitle it to standing to
contest the issue of coverage provided under the Act. In the instant
- case, Appellant is not precluded from seeking payment for Clemons's
[the employee’s] medical expenses through other proceedings. .
From this authority, it is clear that the Workers' Competition
- Commission lacks jurisdiction over common-law claims not related to
the compensation of an employee.
- - For the foregoing reasons, as well as for such reasons as may appsar
through argument or supplemental means, plaintiff requests that the Court's
order of June 8, 2020, be reconsidered, amended, altered and otherwise
changéd te remove all conclusions that hold, or that can be interpreted to
hold, that the Carolina Workers' Compensation Commission had any
jurisdiction whatsoever with respect to the claims that plairtiff has asserted
against defendants herein. The Order of Commissioner Taylor of Jénuary 26,
2016 is.entitled to no preclusive effect as to plaintiffs causes of action
asserted herein
The Ortner Defendants argued the same reasons to dismiss the Complaint of
the Plaintiff as did the Rosenthal Defendants. (Exhibits C, H)

The arguments for dismissal of the Plaintiff's Complaint were fully

discussed in the Order Denying the Motion to Dismiss. The Motion to
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67.

68.

Dismiss was denied by the Honorable Deadra Jefferson on April 5, 2019.

(Exhibit D) (Emphasis added)

For the foregoing reasons, as well as for such reasons as may appear
through argument or supplemental means, plaintiff requests that the Court's
order of June 8, 2020, be reconsidered, amended, altered and otherwise

changed to remove all conclusions that hold, or that can be interpreted to

“hold, that the Carolina Workers' Compensation Coimmission had any

jurisdiction whatsoever with respect to the claims that plaintiff has asserted

‘against defendants herein. The Order of Commissioner Taylor of January 26,

2016 is entitled to no preclusive effect as to plaintiff's causes of action
asseried herein.

in conclusion, the Plaintiff respectfully submits that this court reconsider its
Order Granting Dismissal of the Plaintiff's Complaint, deny the said motion to
dismiss by the Rosenthal Defendants, and require the matter to be fried

before the trial court.

Meélvin D. Bannister, SC Bar 505
PO Box 811

Columbia, SC 29202

(803) 782-8688; (803) 782-8677-fax
sctriallawyer@bellsouth.net
Attorney for the Plaintiff

June 17, 2020
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ELECTRONICALLY FILED - 2020 Aug 13 8:28 PM - CHARLESTON - COMMON PLEAS - CASE#2017CP1004371

EXHIBIT 3



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371
Plaintiff, RESPONSE TO MOTIONTO
v. RECONSIDER GERALD

ROSENTHAL’S AND ROSENTHAL,
LEVY, SIMON, AND RYLE’S JOINT
MOTION TO DISMISS

Leon Martin Ortner, The Ortner Law
Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon, and Ryles,

Defendants.

Named-Defendant Gerald Rosenthal (“Rosenthal”) and Named-Defendant Rosenthal, Levy,
Simon, and Ryles, PA (incorrectly identified in the caption as Rosenthal, Levy, Simon, and Ryles)
(“RLSR”) respectfully provide this Response to Plaintiff’s “Motion to Reconsider Gerald
Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint Motion to Dismiss,” filed June 17, 2020
(“Plaintiff’s Motion”). Reserving all rights to supplement further as the Court deems hecessary or
proper, as an initial response to Plaintiff’s Motion, Rosenthal and RLSR incorporate by reference
“Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryles’ Joint Motion to Dismiss,” filed May
14, 2019.

SERVICE OF PROCESS

Plaintiff’s Motion (with attachments) is 194 pages. Approximately two-thirds of Plaintiff’s 68
numbered paragraphs and half of Plaintiff’s attachments relate to Plaintiff’s arguments about
service of process. Plaintiff’s letter purporting to serve civil process was addressed solely to:

“Gerald Rosenthal, Esq.
1401 Forum Way, Sixth Floor
West Palm Beach, FL 33401[.]”
RLSR
Neither Plaintiff’s Motion nor Plaintiff’s prior efforts before this Court address a simple, basic,

question regarding service on RLSR: how can service on a corporate defendant be proper when
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the addressee to which the alleged process was sent was not referenced anywhere on the envelope?

RLSR is not an addressee on the envelope that purported to serve the civil process. This does not
constitute proper service.'

ROSENTHAL?

Plamntiff did not provide a copy of the summons and complaint to Rosenthal personally.
Plaintiff does not dispute this. 1401 Forum Way, Sixth Floor, West Palm Beach, Florida, is not
now, nor was it at the time Plaintiff mailed his letter (or at any other time), Rosenthal’s dwelling
house or usual place of abode. Plaintiff does not dispute this. The final option for service on an
individual is “by delivering a copy to an agent authorized by appointment or by law to receive
service of process.” Rule 4(d)(1), SCRCP. Although it is implicit in Plaintiff’s arguménts, Plaintiff
cannot be genuinely suggesting Rosenthal, as Important an individual as he might be, had
appointed a personal agent for the service of process. He did not have a personal agent for service,
and there is nothing before this Court to suggest otherwise. Rather, the only evidence before this
Court reflects Rosenthal had never appointed an agent for personal service. Similarly, Plaintiff has

not suggested, and there 1s nothing before this Court to suggest otherwise, that Rosenthal had an

agent for service of process appointed by operation of law. As a result, Plaintiff’s mailing a letter

to Rosenthal’s former place of employment does not constitute proper service.

SUBJECT MATTER JURISDICTION

Plaintiff’s Motion suggests service providers are never bound by the Commission’s orders but

instead retain the potential for independent claims under common law. In so arguing, Plaintiff

'Plaintiff also suggests RSLR waived the requirement for proper service. There is nothing before this Court to suggest
RLSR intended any such waiver. The first RLSR took and the only action RLSR has taken in this proceeding was to
file a motion to dismiss, raising (among other problems with Plaintiff’s attempted lawsuit) the deficiency of proper
service. Further, the letter RLSR’s counsel sent to the Court of Appeals raises the exact same concern, specifically
stating RSLR and Rosenthal are not actually defendants in this proceeding because they have never been served with
process.

Further, Plaintiff fails directly to claim service on Rosenthal was proper. Plaintiff’s counsel’s affidavit regarding
service of process, for example, references only service on RSLR. Nonetheless, Plaintiff’s Motion makes numerous
references to “defendants” and other similar iterations, which suggest Plaintiff continues to maintain both RLSR and
Rosenthal were served.
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ignores, for example, South Carolina Code Annotated section 42-15-90, which provides, in part,
“(A) Attorney fees, physician fees, and hospital charges for services under this title are subject to
the approval of the commission . . . [,]” South Carolina of Regulations section 67-1206, providing
“an attorney may request approval of the actual costs incurred in the prosecution of a claim
[including] expenses associated with the evaluation or treatment of the client],]” and South
Carolina Code Annotated section 42-3-180, which provides for “fa]ll guestions arising under this
Title, if not settled by agreement of the parties inferested therein . . . shall be determined by the
Commission” (emphasis added).?

Plamtiff also fails to acknowledge his voluntary participation in his own deposition and his
providing written discovery in the underlying workers compensation matters. For the sake of
clarity, the deposition was nrot in any way related to a patient’s medical condition, but instead was
solely related to the Plaintiff’s demand for payment for costs and fees.*

CONCLUSION

These are important issues to Rosenthal and RLSR. HoWever, their resolution is not so
complicated as Plaintiff’s 194-page tome might suggest. The Court has already recognized: (a)
bad service is bad service, plain and simple. (b) Plaintiff’s claims arise out of and relate solely to
Plaintiff’s alleged service as an expert in one or more workers compensation matters, and the
Comnﬁssion adjudicated those claims after Plaintiff’s voluntary participation in the process.

For the foregoing reasons, this Court should deny Plaintiff’s Motion.

[SIGNATURE PAGE FOLLOWS]
[REMAINDER OF PAGE INTENTIONALLY BLANK]

*The modifier “interested” implies something beyond the literal parties to a workers compensation claim. Numerous
other workers compensation-related statutes and rules refer solely to “parties,” seemingly indicating, in those
instances, the actual litigants but not other “interested” parties.

“Plaintiff also suggests this Court’s ruling and the ruling by another circuit court judge contradict each other. Even
were Rosenthal and RLSR to accept that reading of the two orders, the suggested contradiction would be addressed
by the South Carolina Court of Appeals should Plaintiff ultimately elect to appeal this Court’s ruling.

PAGE3 OF 4

LLEV00LADLLOZHASYD - SYITd NOWWOD - NOLSITHVHD - WY €5:8 62 Unf 0202 - aAT1Id ATIVOINOYLOT 1

TLEV00TADLTOZH#ASYD - SYI1d NOWNOD - NOLSTTIVHO - INd 82:8 €T Bnv 0202 - 3714 ATIVOINOYLD3 13




Greenville, South Carolina
June 29, 2020
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KOZLAREK Law LLC

/s/ Michael E. Kozlarek

Michael E. Kozlarek (SC Bar #69330)
michael@kozlareklaw.com

330 South Main Street (29601)

Post Office Box 565

Greenville, South Carolina 29602-0565
O: 864.527-5941

M: 803.312.3199

F: 864.670.5246

Attorney for:
Named-Defendant Gerald Rosenthal,

Named-Defendant Rosenthal, Levy, Simon,
and Ryles, PA
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ELECTRONICALLY FILED - 2020 Aug 13 8:28 PM - CHARLESTON - COMMON PLEAS - CASE#2017CP1004371

EXHIBIT 4



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

Cary E. Fechter, MD, Civil Action No.: 2017-CP-10-04371

)
)
)
)
)
Plaintiff, ) ORDER GRANTING
V. ) GERALD ROSENTHAL’S AND
) ROSENTHAL, LEVY, SIMON, AND
Leon Martin Ortner, The Ortner Law )
Firm, LLC, Gerald Rosenthal, and )
)
)
)
)

Rosenthal, Levy, Simon, and Ryles,

RYLE’S JOINT MOTION TO DISMISS

Defendants.

This matter came before the Court on January 27, 2020, on named-Defendants Gerald
Rosenthal’s (“Mr. Rosenthal”) and Rosenthal, Levy, Simon, and Ryles’s (“RLSR,” with Mr.
Rosenthal, collectively, “Rosenthal Defendants™)! Joint Motion to Dismiss, filed May 14, 2019
(“Rosenthal Motion”), based on Rules 12(6)(1), (2), (4) and (5) of the South Carolina Rules of
Civil Procedure (“SCRCP”), for an Order dismissing the causes of action asserted against
Rosenthal Defendants in the Complaint filed August 25, 2017.

This matter was heard on January 27, 2020, simultaneously with Defendants Leon Martin
Ortner’s and The Ortner Law Firm, LLC’s (collectively, “Ortner Defendants™) Motion for the
Enlargement of Time and Renewed Motion to Dismiss. Present at the hearing were Melvin D,
Bannister, Esq., as counsel for Plaintiff Cary E. Fechter, MD, Justin P. Novak, Fsq., as counsel for
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC, Michael E. Kozlarek, Esq., as
counsel for named-Defendants Gerald Rosenthal and Rosenthal, Levy, Simon, and Ryles. Also
present at the hearing were Plaintiff Cary E. Fechter, MD, and Defendant Leon Martin Ortner,

Esq.

! Rosenthal Motion’s asserts Plaintiff has incorrectly identified Rosenthal, Levy, Simon, and Ryles, PA as named-
Defendant Rosenthal, Levy, Simon, and Ryles.
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PLAINTIFE’S COMPLAINT

A. In the Complaint, Plaintiff alleges causes of action against Ortner Defendants and Rosenthal

Defendants for breach of contract, fraud, breach of contract with fraudulent intent, unfair trade

practices, and pre-judgment interest arising from allegations that Plaintiff should be further

compensated for the performance of certain medical examinations, the issuance of medical
reports, and other expenses for any and all claimants represented by the Rosenthal Defendants
and Ortner Defendants involved in one or more workers’ compensation cases. See generally,
Complaint.

. According to the Complaint, the Ortner Defendants retained Plaintiff to perform the medical
examinations and provide the reports in 2002. Complaint at 9 5.

. The Complaint also alleges Rosenthal Defendants paid Plaintiff $25,000 for the examinations
and reports of fifty claimants. Complaint at  12.

. Plamtiff, hoWever, alleges Plaintiff performed initial examinations and prepared reports for
numerous claimants. Complaint at 9 13.

. The Complaint also alleges Ortner Defendants and Rosenthal Defendants agreed to pay for all
medical treatment charges not covered by insurance and to make payment in full at settlement
or verdict of the underlying workers’ compensation case. Complaint at 9 15-16.

. Further, Plaintiff alleges that Plaintiff remitted “[a]ll bills and requests for payment [to]
Defendants.” Plaintiff’s Affidavit at 37.2

. Further, Plamtiff alleges Rosenthal Defendants asserted “Plaintiff could not establish any
contractual right to any further payment.” Plaintif’s Affidavit at 9 46.

. Further, Plaintiff asserts Plaintiff has “continued to seek payment from the Defendants to no

avail.” Plaintiff’s Affidavit at 9 49.

? Filed simultaneously with Plaintiff’s 15 MIO (defined below) is an affidavit from Plaintiff (“Plaintiff’s Affidavit”)
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The Complaint alleges all workers> compensation cases underlying Plaintiff’s causes of action
against Rosenthal Defendants were resolved on January 26, 2016. Complaint at § 17.

PERTINENT PROCEDURAL HISTORY;
FINDINGS OF FACT

. At all times relevant to this case, Mr. Rosenthal was a citizen and resident of the State of
Florida.
. At all times relevant to this case, RLSR was a Professional Association organized and
operating under the laws of, and located in, the State of Florida. RLSR has never been
registered as a foreign corporation in the State of South Carolina.
. Plaintiff filed his Complaint on August 25, 2017, in the Charleston County Court of Common
Pleas.
. On October 5, 2017, Plaintiff deposited an envelope with the United States Postal Service, see
Rosenthal Motion at Exhibit G (USPS Tracking Information, accessed May 1, 2019)%
addressed from:

Melvin D. Bannister

Trial Lawyer

Post Office Box 6833
Columbia, South Carolina 29260],]

and addressed to:

Gerald Rosenthal, Esq.
1401 Forum Way, Sixth Floor
West Palm Beach, FL 33401].]

Plaintiff’s Memorandum in Opposition to Motion to Dismiss, filed J anuary 9, 2019 (“Plaintiff’s
13" MIO™), in response to Ortner Defendants’ Motion to Dismiss, filed January 8, 2019 (“Ortner
MTD?”)) at Schedule D.

5. RLSR is not listed as an addressee. Plaintiff’s 1% MIO at Schedule D.

? Plaintiff does not dispute the accuracy of the USPS tracking information. Further, the information is consistent with
Plaintiff’s own admissions as contained in Plaintiff’s 15 MIO at Schedule D.
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10.

11.

12.

13.

14.

15.

. No other identifying marks appear on the envelope. /d.

. The envelope was sent certified mail, return receipt requested, restricted delivery, to Gerald

Rosenthal at 1401 Forum Way, Sixth Floor, West Palm Beach, Florida. Id.

The envelope was received on October 12, 2017, at 1401 Forum Way, Sixth Floor, West Palm
Beach, Florida. Plaintiff’s 1° MIO at Schedule C and Plaintiff’s Memorandum in Opposition
to Renewed Motion to Dismiss, etc., dated January 23, 2020 (Plaintiff's 22 MIO”) at 2.

At all times relevant to this action, 1401 Forum Way, Sixth Floor, West Palm Beach, Florida,
has been the address of RLSR’s principal places of business.*

Mr. Rosenthal does not now nor has he ever resided at 1401 Forum Way, Sixth Floor, West
Palm Beach, Florida.’

Mr. Rosenthal had retired from RLSR on December 31, 2015. Rosenthal Motion at 123, at
Exhibit D, § 7, and at Exhibit D, q 10.

Ed Elder (“Elder”) (not Gerald Rosenthal, the restricted delivery addressee) signed the “green
card” for the envelope. Plaintiff’s 13 MIO at Schedule D and Plaintiff’s 2% MIO at 192 and
L1. Mr. Elder was serving at all relevant times as a rotating receptionist and file clerk for RLSR.
Rosenthal Motion at § 16(fn), at Exhibit F, 4 4, and at Exhibit E, q 14
At all relevant times, RLSR had approximately 42-43 employees and received a large stack of
mail every day.
No individual working at RLSR has ever been authorized to accept service on Mr. Rosenthal’s
behalf. Rosenthal Motion at § 13(fn), at Exhibit D, § 9, and at Exhibit E, q12.
At the time of the envelope’s delivery to the United States Postal Service (at or about 2:05 p.m.
on October 5, 2017), Rosenthal was not serving as registered agent for RLSR and was not

otherwise an officer, a managing or general agent, or otherwise an agent authorized by

* Rosenthal Motion at 9 12 and at Exhibit E, 1 8. Plaintiff does not dispute the accuracy of this assertion.

3 Rosenthal Motion at q 11 and at Exhibit D, 1 8. Plaintiff does not dispute the accuracy of this assertion.

PAGE4 OF 14

NRBEI3 S

T4 ATIVYO!
3114 ATIVO

|
-d

LLEYOOLJDLLOZHASYD - SYI1d NOWINOD - NOLSTTHVHD -

Wd L% +0 Bny pzoz -

T.EV00TdDLTOZH#ASYD - SYIA1d NOWNOD - NOLSTTIVHO - INd 82:8 €T Bnv 0202




appointment or by law to receive service of process for RLSR. Rosenthal Motion at Exhibit G
[United States Postal Service Tracking Information (last accessed May 1, 2019)], at Exhibit D,
9 11, and at Exhibit E, q 10.

16. At all times relevant to this Motion, the registered agent of record for RLSR as maintained by
the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is
6921 Finamore Circle, Lake Worth, Florida 33467. Rosenthal Motion at Exhibit E, 9.

17. RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months
before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the
Summons and Complaint). Rosenthal Motion at Exhibit E, 9.

18. RLSR’s registered agent’s address is readily available to the public by performing a free search
at the Florida Secretary of State’s website.

19. Plaintiff has not asserted that he made any other attempt to serve either Rosenthal or RLSR
with the Summons and Complaint.

20. Ortner Defendants filed their MTD asserting various grounds for dismissal of Plaintiff’s claims
against Ortner Defendants.

21. Plaintiff filed his 1% MIO on January 9, 2019.

22. Filed simultaneously with Plaintiff’s 1% MIO is an affidavit from Plaintiff’s counsel in which
Plaintiff’s counsel claims Plaintiff effected service of his Summons and Complaint by certified
mail on RLSR on October 12, 2017. Plaintiff’s 13 MIO at Exhibit C, Schedule D.

23. Plaintiff’s counsel’s affidavit is dated and was filed approximately 15 months after purported
service and approximately 17 months after Plaintiff filed his Summons and Complaint.

24. Plaintiff’s Affidavit alleges and acknowledges:

14, The Defendants promised to pay and protect the Plaintiff’s

fees and that he would be paid in full upon settlement or verdict
in the cases.
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15. The Plaintiff is informed and believes the [underlying
workers’ compensations] cases/matters were resolved on J anuary
26, 2016.

40. The Plaintiff was not informed of any settlement of the
worker’s compensation claims, report of the special referee,
approval of the special referee’s report by Commissioner Aisha
Taylor, motion of Rosenthal Defendants to Commissioner Taylor
until January 26, 2016.

49.  When informed to the Order of Release Fund (thereby,
disposing of all of the workers’ compensation claimants [sic] cases
on or about January 26, 2016, the Plaintiff continued to seek
payment from the Defendants to no avail.

Plaintiff’s Affidavit at 9 14-15, 40, and 49 (emphasis added).

25. On May 14, 201’9, Rosenthal Defendants filed Rosenthal Motion.

26. In response, Plaintiff provided Plaintiff’s 2°¢ MIO.

27. Plaintiff’s 2" MIO contained only allegations and arguments of counsel but no additional
factual allegations.

28. As of the hearing of Rosenthal Motion, more than 885 days had passed since Plaintiff filed the
Summons and Complaint.

29. As of the hearing of Rosenthal Motion, more than four years had passed since Plaintiff alleges
his causes of action accrued.

ROSENTHAL DEFENDANTS’> MOTION

Rosenthal Defendants moved this Court for dismissal from the captioned matter on three
grounds: (1) Plaintiff failed to serve his Summons and Complaint on either Mr. Rosenthal or RLSR
within 120 days after Plaintiff filed the Summons and Complaint with the Clerk of Court, and, as
a result, no action has been commenced against either Mr. Rosenthal or RLSR; as required by the
applicable statute and the SCRCP; (2) Mr. Rosenthal and RLSR should be dismissed from this

case pursuant to Rules 12(b)(1), (2), (4), and (5), SCRCP; and (3) more than three years have
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passed since Plaintiff alleges he knew or should have known of each cause of action raised n
Plaintiff’s Complaint, and, therefore, Plaintiff is barred from refiling/serving a summons and

complaint.

CONCLUSIONS OF LAW

L Commencement of Action/Process/Personal Jurisdiction

A. Commencement of Action

South Carolina Code Annotated section 15-3-20 provides:

“(A) Civil actions may only be commenced within the periods
prescribed in this title after the cause of action has accrued . . . . (B)
A civil action is commenced when the summons and complaint are
filed with the clerk of court if actual service is accomplished within
one hundred twenty days after filing”
(emphasis added). Rule 3, SCRCP, is the Supreme Court’s embodiment of the statutory

requirements of section 15-3-20. Rule 3 provides:
(a) Commencement of civil action. A civil action is commenced when the
summons and complaint are filed with the clerk of court if: -
(1) the summons and complaint are served within the statute of limitations
in any manner prescribed by law; or

(2) if not served within the statute of limitations, actual service must be
accomplished not later than one hundred twenty days after filing.

(second emphasis added).

“[Clourts must follow a statute’s plain and unambiguous language, and when the language
is clear, ‘the rules of statutory interpretation are not needed[,] and the court has no right to impose
another meaning.” [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E2d 578, 5‘81 (2000) (internal
citation omitted)].” S.C. Dep’t of Soc. Servs. v. Boulware, 422 S.C. 1, 8, 809 S.E.2d 223, 226
(2018).

Section 15-3-20(B) and Rule 3(a) make clear that a civil action is not commenced merely
by filing a summons and complaint with a clerk of court but rather for an action to be commenced,
service must be accomplished on or before the statute of limitations runs or within one hundred

twenty days after filing, whichever is later.
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B. Service as to RLSR

Rule 4(d)(3), SCRCP, provides that service on a corporate entity may be made “by
delivering a copy of the summons and complaint to an officer, a managing or general agent, or to
any other agent authorized by appointment or by law to receive service of process.” See also
Robersonv. S. Fin. of S.C,, Inc.,365S.C. 6,10, 615 S.E.2d 112, 114 (2005). Rule 4(d)(8), SCRCP,
permits service under Rule 4(d)(3) to be accomplished by “registered or certified mail, return
receipt requested and delivery restricted to the addressee.”

In analyzing whether service was effective against RLSR, this Court need not look any
further than the face of the “green card” on which Plaintiff relies in his effort to establish service
of his Summons and Complaint. The “green card” reflects the “restricted delivery” addressee as:

Gerald Rosenthal, Esq.

1401 Forum Way, Sixth Floor

West Palm Beach, FL 33401[ ]
Nowhere on the face of the “green card” does it reflect the envelope was addressed to “Rosenthal,
Levy, Simon, and Ryles,” the corporate entity on which Plaintiff purports to have served his
Summons and Complaint. Rather, the “green card” reflects fhe envelope was addressed (restricted
delivery) solely to the individual Gerald Rosenthal, without any reference to “Rosenthal,
Levy, Simon, and Ryles.”

Even were this Court to ignore the obvious defect in Plaintiff’s attempt to serve RLSR, this
Court would still conclude service on RLSR was ineffective. Rule 4(d)(3), SCRCP, is specific in
its requirements as to whom is entitled to accept service for a non-natural person: “officer, a
managing or general agent, or otherwise an agent authorized by appointment or by law to receive
service of process.” Further, our Supreme Court has made it clear that Rule 4(d)(3) does not permit

just “anyone who happens to pick up the mail” to bind a defendant for purposes of service of

process. Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 297, 721 S.E.2d 430, 434 (2012).

PAGE 8 OF 14

¥ 0

LLEYO0LDLLOZHASYD - SYI1d NOWINOD - NOLSITIVHD - Wd Lt

Bny 0zoz
Bny 020¢

“aa \RAIRBE 3

€T

Z:8

TLEVYO0TAOLTOZH#ASVD - SVA1d NOWINOD - NOLSTTHVHD - Nd 8




As is made clear by both Elder’s Affidavit (see generally Rosenthal Motion at Exhibit F )
and Jonathan Todd Levy’s (“Levy”) Affidavit (see generally Rosenthal Motion at Exhibit E), the
individual who signed the “green card” has never been an “officer, a managing or general agent,
or otherwise an agent authorized by appointment or by law to receive service of process,” but
rather just works at a law firm that receives large quantities of mail every day, and signed for an
envelope with unknown contents. Similarly, according to both Mr. Rosenthal’s Affidavit (see
generally Rosenthal Motion at Exhibit G) and Levy’s Affidavit (see generally Rosenthal Motion
at Exhibit E), on the date Plaintiff deposited the envelope with the United States Postal Service

and at the date on which the “green card” was signed, the only authorized agent on whom Plaintiff

could have served process was Levy, as RLSR’s registered agent under Florida law (a position

Levy held for over a year before Plaintiff mailed the envelope).

In the present case, this Court is faced with a situation in which Plaintiff mailed an envelope
(a) unmarked as to the envelope’s contents, (b) addressed to an individual who was not )
employed by RLSR, (ii) authorized to accept service on behalf of RLSR, and (c) without even
listing RLSR as the intended recipient, and fifteen months after mailing that envelope,® Plaintiff
asserted, for the first time, that the envelope constituted effective service on RLSR.

Further, when serving process on a corporation outside of the forum state, Rule
4(c)2)(C)(i) of the Federal Rules of Civil Procedure (“FRCP”) (to which South Carolina courts
regularly look for analogous concepts), provides that service of process is made according to the
law of the state in which the corporation is located. Under Florida law, service of process on a
corporate entity is governed by Florida Statute Annotated section 48.081, which provides a list of
officers and agents (including the registered agent according to Florida Statute Annotated section

48.091), in order of preference, on whom service may be made and provides that service may be

§ Cf. Rule 4(g), SCRCP (“The return along with the receipt or envelope and any other proof shall be promptly filed
by the clerk with the pleadings and become a part of the record.” (emphasis added)).
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effected by only a County Sheriff or the Sheriff's authorized process server. Plaintiff neither
attempted to nor effected service by County Sheriff or Sheriff’s authorized process service.

Under these facts, the Court concludes that service on RSLR was ineffective as a matter of
7

law.

C. Service as to Mr. Rosenthal

Rule 4(d)(1), SCRCP, provides for service on an individual. Rule 4(d)(1) requires
“deliver[y of] a copy of the summons and complaint to him personally or by leaving copies thereof
at his dwelling house or usual place of abode with some person of suitable age and discretion then
residing therein, or by delivering a copy to an agent authorized by appointment or by law to receive
service of process.”

Rule 4(d)(1) permits a plaintiff thfee options for service on an individual: (a) delivering a
copy of the summons and complaint directly to the named-defendant; (b) delivering the summons
and complaint to an appropriate person at the named-defendant’s dwelling house or usual place of
abode; or (¢) by delivering a copy of the summons and complaint to an agent authorized by law to
accept the named-defendant’s civil process.

Once again, on the face of the “green card,” it is apparent that a copy of the Summons and
Complaint were not delivered directly to Mr. Rosenthal, the named defendant. Neither were either
of the other options for proper service utilized. Rather, Plaintiff had the postal carrier deliver an
unmarked envelépe to Rosenthal’s attention (not by actual personal service) at Mr. Rosenthal’s
former place of business (not dwelling place or usualvplacre of abode). Further, as set forth above

with respect to RLSR, Elder is not nor has he ever been Mr. Rosenthal’s “agent authorized by

appointment or by law to receive service of process.”

7 Plaintiff also argues, without any evidence, that RSLR waived the service requirement. After a careful review of the
pleadings and affidavits presented, this Court finds nothing to show RSLR intended to waive the requirement of
effective service. See SPUR at Williams Brice Owners Assoc., Inc. v. Lalla, 415 8.C. 72,90, 781 S.E.2d 115, 125 (Ct.
App. 2015).
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Finally, Plaintiff has not even asserted that service of the Summons and Complaint has ever
been effected against Rosenthal, and Plaintiff does not deny that no other attempt to serve
Rosenthal has been made. As a result, there is no question that: Plaintiff has failed to serve
Rosenthal as required by Rule 4(d)(1), SCRCP, and, as a result, has failed to commence an action
against Rosenthal, as required by section 15-3-20(B) and Rule 3, SCRCP.?

D. Personal Jurisdiction

When a defendant challenges the court’s personal jurisdiction under rule 12 (b)(2), SCRCP,
the plaintiff has the burden of making a prima facie case showing that the trial court should
exercise personal jurisdiction. See, e.g., Yarborough & Co. v. Schoolfield Furniture Indus, Inc.,
275 S.C. 151, 268 S.E.2d 43 (1980); Berkeley PG Corp. v. Southbank Inv. Group, Inc., 291 S.C.
315, 353 S.E.2d 305 (Ct. App. 1987). In ruling on a motion to dismiss for lack of personal
Jurisdiction, this Court may consider evidence outside of the pleadings, such as affidavits and other
evidentiary materials. Graham v. Lloyd’s of London, 296 S.C. 249,251 n. 1, 371 S.C.2d 801, 802
n.1 (Ct. App. 1988).

- Not only is timely, proper service of process a statutory and procedural requirement, but
proper service of process confers personal jurisdiction over a defendant to this Court: “[a] court
generally obtains personal jurisdiction by the service of a summons.” BB&T v. Taylor, 369 S.C.
548,551,633 S.E.2d 501, 503 (2006). When a.defendant 1s not properly served, then the trial court
has no personal jurisdiction over that defendant, and all proceedings based on the iﬁadequate
service are void. Momani v. Van Surdam, 296 S.C. 409, 373 S.E.2d 691 (Ct. App: 1988). Here,
because proper service of the Summons was never effected, Plaintiff cannot meet its burden to
establish personal jurisdiction over Rosenthal Defendants.

II. Statute of Limitations

8 Plaintiff also argues, without any evidence, that Rosenthal waived the service requirement. After a careful review of
the pleadings and affidavits presented, this Court finds nothing to show Rosenthal intended to waive the requirement
of effective service. See id.
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The applicable statute of limitation for an action sounding in contract (express or implied)
is three years. S.C. Code Ann. § 15-3-530(1). The statute begins to run on the date the aggrieved
party either discovered the alleged breach or could or should have discovered it. See, e. g., Dean v
Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996). The same statute applies to a cause of action
for breach of contract accompanied by a fraudulent act. See, e.g., Peeples v. Orkin Exterminating
Co.,244 5.C. 173, 135 S.E.2d 845 (1964).

The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code
Ann. § 15-3-530(7). Similarly, any action based on the South Carolina Unfair Trade Practices Act,
may not be brought “more than three years after discovery of the unlawful conduct which is the
subject of the suit.” S.C. Code Ann. § 39-5-150.

The Plamtiff has admitted in its Complaint and its Affidavit in support of its MOT that

When informed to the Order of Release Fund (thereby, disposing
of all of the workers’ compensation claimants [sic] cases on or

about January 26, 2016, the Plaintiff continued to seek payment
from the Defendants to no avail.

Plaintiff’s Affidavit at 9 14-15, 40, and 49 (emphasis added).

Accordingly, Plaintiff has admitted that he had actuaﬂy discovered the alleged breach(es)
and alleged “unfair” or deceptive acts on or before January 26, 2016. It is clear, then, that the
statute of limitations on zll the Plaintiff’s causes of action are now time-barred, and, therefore
should be dismissed with prejudice. See, e.g., Nunnery v. Brantley Constr. Co., 289 S.C. 205, 345
S.E.2d 746 (App. 1986) (dismissals on the merits of the case are with prejudice).

As a result, there is no question (a) Plaintiff (i) has failed to serve RLSR as required by
Rules 4(d)(3) and 4(d)(8), SCRCP, (ii) has failed to commence an action against RLSR, as required
by South Carolina Code Annotated section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court
lacks personal jurisdiction over RLSR as a result of Plaintiff’s failing to effect service of civil
process.

III. Subject Matter Jurisdiction
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According to Plaintiff’s Complaint, Plaintiff seeks to be further compensated for the
performance of medical examinations and the issuance of medical reports for claimants involved
in Sadie Adams, et al. v. International Paper Company and Nevamar Company, LLC (WCC File
No. 0326995) (“Adams Matters™). The Adams Matters involved the settlement of workers’
compensation claims asserted by numerous individuals alleging injuries from exposure to toxic
chemicals while working at the Nevamar plant in Hampton County, South Carolina. On April 1,
2014, the Nevamar plaintiffs collectively settled their workers’ compensation claims at mediation.
See Ortner Motion at Exhibit A. The final order by the Workers’ Compensation Commissioner
was issued on January 26, 2016. See Oﬁner Motion at Exhibit C. The Plaintiff in the present case
concedes that all claims in the Adams Matters were resolved no later than January 26, 2016.
Complaint at § 17 and Plaintiff’s Affidavit at 49 14-15, 40, and 49.

A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except
those cases in which exclusive jurisdiction shall be given to inferior courts.” S.C. Const. Art. V, §
11 (emphasis added). According to South Carolina Code Annotated section 42-3-180 and related
authorities, the South Carolina Workers Compensation Commission (“Commission”) is such an
“inferior court,” which has been given exclusive jurisdiction over “[a]ll questions arising under
this title, if not settled by agreement of the parties interested therein with the approval of the
commission, [all these questions] shall be determined by the commission, except as otherwise

provided in this title.”

As aresult, “a Workers’ Compensation action is the exclusive means to determine claims
against an individuals’ employer for work-related accidents and injuries.” Posey v. Proper Mold
& Eng’g, Inc., 378 S.C. 210, 223, 661 S.E.2d 395, 403 (Ct. App. 2008). As part of this original

jurisdiction, the Commission has th.e authority to determine all questions relating to workers’
compensation claims, including the approval and disbursement of costs incurred in the prosecution
of those claims. S.C. Code Ann. § 42-3-180 (2001) (“All questions arising under this title, if not
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settled by agreement of the parties interested therein with the approval of the commission, shall be
determined by the commission . . . .”); S.C. Code Regs. § 67-1206 (2001) (“[A]n attorney may
request approval of the actual costs incurred in the prosecution of the claim [including] expenses
associated with the evaluation or treatment of the client.”).

“Subject matter jurisdiction is the power to hear and determine cases of the general class
to which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442
S.E.2d 598, 600 (1994). “A court’s subject matter jurisdiction is determined by whether it has the
authority to hear the type of case in question.” Allison v. W.L. Gore & Assoc., 394 S.C. 185, 188,
714 S.E.2d 547, 549 (2011). Lack of subject matter jurisdiction may not be waived and should be
taken notice of by the court. Amisub of South Carolina, Inc. v. Passmore, 316 S.C. 1 112,114,447
S.E.2d 207, 208 (1994).

As the Commuission in this case properly exercised exclusive, original jurisdiction over the
subject matter of the causes of action asserted in the Complaint, that is, the approval and
disbursement of costs incurred in prosecuting Workefs’ compensation claims, specifically
Plaintiff’s costs and fees, the Circuit Court has been divested of Jurisdiction to hear and determine
the claims asserted in the Complaint. As a result, the Court is compelled to dismiss the Complaint
under Rule 12(b)(1), SCRCP. See, e.g., Edens v. Bellini, 359 S.C. 433, 597 S.E.2d 863 (Ct. App.
1994) (affirming the grant of a motion to dismiss for lack of subject matter jurisdiction pursuant
to exclusivity provision of the South Carolina Workers’ Compensation Law).

IV. Conclusion

For the foregoing reasons, Plaintiff’s Complaint against Gerald Rosenthal and Rosenthal,

Levy, Simon, and Ryles is dismissed with prejudice.

IT IS SO ORDERED.

Hon. J. Derham Cole, Presiding Judge
Ninth Judicial Circuit
July , 2020
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Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner , defendant, et al
Case Number: 2017CP1004371

Type: Order/Dismissal

IT IS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2020-08-04 10:24:54  page 15 of 15
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STATE OF SOUTH CAROLINA [N THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON (JURY)

CARY E. FECHTER, M.D.,
AFFIDAVIT OF SERVICE BY CERTIFIED

)
)
)
)
)
)
PLAINTIFF, ) MAIL
)
VS ) T
) @ L =
LEON MARTIN ORTNER, THE ) 2017-CP-10-4371 oF =
ORTNER LAW FIRM LLC, GERALD ) i %
ROSENTHAL, AND ROSENTHAL, ) =& 3
'LEVY, SIMON, AND RYLES, ) 9,2,* w
) Qs ==
DEFENDANTS. ) 52 i
ho being duly

PERSONALLY appeared before me the undersigned deponent, v

sworn, says that he served the Summons and Complaint in this action on the
Defendant, Rosenthal, Levy, Simon, and Ryles:

by delivering to them, by certified mail, US Postal Service, on October 12, 2017

m Beach, Florida and leaving with them copies of the same at 1401 Forum

NC

Melvin D. B/énnister

in West Pal
Way, Sixth Floor, West Palm Beach, Florida.

SWORh_ijo before me this g
day of D ANuUASA , 2019.

lw)’\ Q‘-—C/‘&/L
Notary Public for South Carolina
My Commission Expires: | | §)2%
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON (JURY)

CARY E: FECHTER, M.D., :
AFFIDAVIT OF SERVICE BY CERTIFIED

PLAINTIFF, MAIL

)

)

)

)

)

)

)

)
VS )

) )

) 2017-CP-10-4a71

) -

)

)

)

)

)

'LEON MARTIN ORTNER, THE L= :
ORTNER LAW FIRM LLC, GERALD oE =
ROSENTHAL, AND ROSENTHAL, ET;F.? ‘g "
LEVY, SIMON, AND RYLES, == 7w

ey & I
I "
DEFENDANTS. C‘C:’_i;i = i i }
22w
PERSONALLY appeared before me the undersigned deponent, who bgfng Wy

sworn, says that he served the Summons and Complaint in this action on the
Defendants, Leon Martin Ortner and the Ortner Law Firm, LLC:
by delivering to them, by certified mail, US Postal Service on December 7, 2017

in Charleston, South Carolina and leaving with them copies of the same at 145 King

<

Mefvin'D. Bannister

Street, Ste. 211, Charleston, SC.

SWORN to before me this _D
day of D ANUAZ A , 2019.
~N
,L_@\A@.h Q\c/{ce/)
Notary Public for South Carolina
My Commission Expires:_t 1 {23

NOLSITIVHO = IWd 828 €T BNV 0202 - A3T1I4 ATTVOINOYLOT 13

TLEVO0TdILTOCHIASYD'- SYITd NOWINOO




1/2/2019 © USPS.com® - USPS Tracking® Results

USPS T ra Cki n g® FAQs > (https://www.usps.com/fags/uspstracking-fags.htm)-
Scpeputs A

Track Another Package +

Tracking Number: 70032260000505408448 - Remove X

Your item was delivered to the front desk, reception area, or mail room at 3:10 pm on December 7, 2017
in CHARLESTON, SC 29401.

7 Delivered

December 7, 2017 at 3:10 pm
Delivered, Front Desk/Reception/Mail Room

CHARLESTON, SC 29401 ’ py
2
o
o1
o
Tracking History } N
Product lnformation v
See Less A

Can’t find what you’re looking for?

- Go to our FAQs section to find answers to your tracking questions.

FAQs (https://www.usps.rcom/faqs/uspstracking-faqs.htm)

“Hng-Minnle riene caminalTrackCanfirm Artian M#Rafesfi dlnana2H A=292 bautIATT T 0l Al alee TAAANABARAAFAF 4AA 4 A /AT A

“TLEV00TADZTOZH#ASYD - SYI1d NOWINOD = NOLSTTIVHO = Wd82:8 €T BNy 020z = a3id ATTVOINOY.LO3 13




ELECTRONICALLY FILED -2020.Aug 13 8:28 PM,:.CHARLESTON .- COMMON PLEAS - CASE#2017CP1004371

EXHIBIT C



e T

STATE OF SOUTH CAROLINA = - - IN THE COURT OF COMMON PLEAS

I8 JAH -8 PM 2:59
COUNTY OF CHARLESTON HLIE Aﬂ,’uiz‘}'(‘(”‘gm ACTION NO.: 2017-CP-10-04371

whil 1 od, LD DU

Caty E. Fechter, MD, CLERE OF CRURT

BY

Plaintiff,
MOTION TO DISMISS
v. ‘ ON BEHALF OF DEFENDANTS ,
LEON MARTIN ORTNER AND

Leon Martin Ortner, The Ortner Law Firm, THE ORTNER LAW FIRM, L1C

LLC, Gerald Rosenthal, and Rosenthal, Levy,
Simon, and Ryles,

Defendants.

PLEASE TAKE NOTICE timt Defendants Leon Martin Ortner and The Ortner Law Firm,
1IC (“Ortner Defendants”™), by and through the undessigned counsel and specifically reserving the
rght to answer fully the allegations of the Complaint, will move this Court befote pleading on the
tenth (10th) day after setvice hereof ot at such time and place as is convenient to the Court and
counsel pursuant to Rules 12(b)(1), (3), (5) & (6), SCRCP, for an Order dismissing the causes of
action asserted against the Ortner -Défendants in the Complaint filed on August 25, 2017
(“Complaint™). |

ARGUMENT SUMMARY

The Ortner Defendants first move to dismiss Plaintiffs Complaint on the Zc‘;rounds that the
South Carolina Workers’ Coﬁpensaﬁon Commission prev_ibusly exercised exclusive original
jurisdiction over the subject matter of the causes of action asserted in ﬁm Complaint. As 2 result, the
Circuit Court has been divested of jusisdiction to hear and determine the claims. Moreover,

Plamntiff’s failure to seek review of the prior administrative determinations of the material facts and

legal issues in quesﬁon constitute a bat to further litigation of the claims. Plaintiff is further barred

from re-litigating the claims because the South Carolina Workers’ Compensation Commission |
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actually and necessarily directly determined the material facts and issues of law sought to be litigated.
In adcéition, Plaintiff failed to assert the claims in a timely manner and failed to plead facts sufficient
to constitute the causes of action asserted. As a result, this Court should dismiss the entire
Complaint with prejudice.
ALLEGATIONS, UNDISPUTED FACTS & PROCEDURAL HISTORY!

In the Complaint, Plaintiff alleges causes of action for breach of contract, fraud, breach of
contract with fraudulent intent, unfair trade practices, and pre—judgmenf interest arising from
allegations that Plaintiff should be fatther compensated for the performance of medical

examinations and the issuance of medical reports for claimants involved in Sadie Adams_ et al.. v.

International Paper Company and Ne‘varmr Company, LIL.C (WCC File No. 0326995).2 According
| to the Complaint, the Ortner Defendants retained Plaintiff to perform the medical examinations and
provide the reports in 2002. (Compl. ﬂ 5.) The Complaint also alleges that the Rosenthal Defendants
paid Plaintiff the sum of Twenty-Five Thousand Dollars ($25,000) for the examinations and reports
of fifty claimants. (Compl. 9 12.) Plaintiff, héwever, alleges mal;ing irutial examinations and reports
for approsimately four hundred fifty-cight claimanss” (Compl § 13) The Complaint dlso alleges that

the Ortmer Defendants and the Rosenthal Defendants agreed to pay for all medical treatment

! By restating allegations taken from the Complaint, the Ortner Defendants do not eadorse their veracity. In fact, these
defendants specifically reserve the nght to require Plaintiff to meet his burden of proving each allegation.

2 Sadie Adams, et al.. v. Iaternational Paper Company and Nevamar Company, LLC involved the setflement of workers’
compensation claims asserted by numerous individuals alleging injudes from exposure to toxic chemicals while working
at the Nevamar plant in Hampton County, South Carolina. (See Or. Granting Mot. to Release Funds 2, Jan. 26, 2016,
attached Exhibit A.)

3 Plaintiff has previously been paid $25,000 for the evaluations and reports. (Or. Grantng Mot. to Release Funds 7, Jan.
26, 2016, attached Exhibit A) .

{0076283R.D0C.1 }
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chatges not covered by insurance and to make payment in full upon settlement or verdict.* (Compl.

§ 15-16.) The Complaint does not allege the existence of any written agreement.” (See Compl.)

On Apul 1, 2014, the Nevamar claimants collectively settled their workers’ compensation
claitns at mediation. (Comsent Order § 5, July 22, 2014, attached as Exhibit B.) Pursuant to the
settlement agreement, the Nevamar defendants deposited the settlement funds into a qualified fund

. to be administered by a special referee from which all attorneys’ fees and costs were also to be

distributed upon approval of the South Carolina Workers’ Compensation Cormmission

(“Commission”). Id On November 13, 2015, the special referee teported holding in trust Five
Hundted Thousand Dollars in approved costs pending instructions from the claimants’ attorneys
regarding final disbursement or an order from the Commission. (Initial Report of the Special
Referee § 1(b), Nov. 13, 2015, attached as Exhibit C.) On Decermber 10, 2015, Commissioner Aisha
Taylor approved the special referee’s decisions regarding the settlement proceeds. (Order 1 2-3,
Dec. 10, 2015, attached as Exhibit D))
In accordance with the Initial Report of the Special Referee (“Initial Report”), on November
18, 2015, the Rosenthal Defendants subﬁzirted to. Commissioner Taylor a ‘motion to release the
funds held on deposit for the reimbursement of approved costs incurred on behalf éf the Nevamar
claimants. (Mot. to Release Funds, Nov. 18, 2015, attached as Exhibit E) The Rosenthal
Defen(,iants propetly served Plaintiff with the motion. (Or. Granting Mot. to Release Funds 3, Jan.
26, 2015, attached as Fxhibit A) In the motion, the Rosenthal Defendants sought the release of all

of the funds held in trust to the Rosenthal Defendants. (Id, at 1.) The motion specifically asserted

4 For providing continuing treatment of claimants, Plaintiff has also “received payments well in addition to $25,000 from
his patients, insurance companies, Medicare, and other third party sources.” (Or. Granting Mot. to Release Funds 7, Jan.
26, 2016, attached Exhibit A.)

5 In fact, Plaintiff has previously testified that no writien agreement exists. (Or. Granting Mot. to Release Funds 6, Jan.
26, 2016, attached Exhibit A.) :

{00762838.00C.1 }
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that Commissioner Taylor should deny any claims to the funds made by Plaintiff on the" grounds
that Plaintiff cannot establish any contractual right to any further payment. (Id).

On November 30, 2015, the Ortner Defendants submitted a reply to the motion, similarly
serving Plaintiff. (Reply to Mot. to Release Funds, Dec. 2, 2015, attached as Exhibit F; Or. Granting
Mot. to Release Funds 3, Jan. 26, 2016, attached as Exhibit A)) In the reply, the Ortner Defendants
requested that Commissioner Taylor inquire into Plaintiffs claims to additional payment and issue
an order determining the rghts of all concetned parties to the funds being held in trust. (Id, at § 1))
The Ortner Defendants made no claim to the funds. (Id) The Ortner Defendants simply sought
complete adjudication of the rights and ;:esponsibﬂities of all parties to any monies which may be
owed to Plaintiff. (Id. at 4 6.) |

Plaindff did not respond to the motion or reply. (Or. Granting Mot. to Release Funds 3, Jan.
26, 2016, atrached as Exbibi;‘: A After Plaintiff failed to take the opportunity to litigate his
contracral claims for further payment and claims to the funds held in trust, on Jmmy ‘26,} 2016,
Commissioner Téylo;: ordered the release of the totality of the funds held in trust to the Rosenthal

Defendants. (Id) In the order, Commissioner Taylor specifically found that: (1) Plaintiff was

properly served with the Motion to Release Funds and the Reply of Leon Martin Ortner to Modon -

to Release Fuﬁds and failed to tespond, (2) Plamtiff failed to establish enfitlement to any funds in
addition to those previously received, (3) Plaintiff cannot establish any contractual arrangement that
would entitle Plaintiff to any additional funds, (4) no agreement exists obligating the Ortner
Defendants or Rosenthal Defendants to pay for any of the additional services petrformed by
Plaintiff, and (5) Plaintiff is not being deprived of any payment due. (Id. at 3, 5, 6-7.) Plaintiff was

served with the Order Granting Motion to Release Funds on January 27, 2016. (Id. at 10.)

{00762838.00C.1 }
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Plaintiff did ﬁot appeal the order. Instead, Plaintiff filed the Summons and Complaint in this
Court on August 25, 2017.° Plaintiff provided a copy of the Summons and Complaint to the Ortner
Defendants on or about Decetnber 7,2017.
ARGUMENT

L The South Carolina Workers’ Compensation Commission Preﬁously
Exercised Exclusive Original Jurisdiction Over the Subject Matter

The Ortner Defendants first move to dismiss PlaintifPs Complaint on the grounds that this
coutt lacks jurisdiction ovet the subject matter of the Complaint pursuant to Rule 12(b)(1), SCRCP,
because the South Carolina Workers’ Compensation Commission (“Commission™) previously
exercised exclusive otiginal jurisdiction over the subject matter of the causes of action and divested
the Circuit Court of jurisdiction to hear and determine the claims. (See Or. Granting Mot. to Release

Fuands, ]an 26, 2016, attached as Exhibit A); see also Posey v. Proper Mold & Engineering, Inc.. 378

S.C. 210, 22225, 661 S.E.2d 395, 402-03 (Ct App. 2008) (citing S.C. Code Ann. § 42-1-540);

Allison 7. W.L. Gore & Associates, 394 S.C. 185, 188, 714 S.E.2d 547, 549 (2011); McGreery v.

Covenant Presbyterian Church, 303 S.C. 271, 274, 400 S.E.2d 130, 131 (1990)). As a result, this

Coutt lacks jurisdiction over the subject matter of Plaintiffs claims 2nd should dismiss this action

pursuant to Rule 12(b)(1), SCRCP.
“Subject mattet jurisdiction is the power to hear and determine cases of the general class to

which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442

S.E.2d 598, 600 (1994). “A court’s subject matter jutisdiction is determined by whether it has the

authotity to heat the type of case in question.” Allison, 394 S.C. at 188, 714 S.E.2d at 549. “A court

§ Plaintiff also filed a complaint with the Supreme Court of South Carolina’s Office of Disciplinary Counsel alleging that
Leon Martin Ortner failed to provide payment for the services rendered in Sadie Adams et al., v. International Paper
Company and Nevamar Company, LIC. (Letter from ODC to Dr. Cazy E. Fechter (Mar. 2, 2016), attached as FExhibit
G.) After an investigation, the ODC determined that there is no evidence of any misconduct on the patt of Mr. Ortaer.

ad)
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lackiﬁg subject matter jursdiction . . . has no authority to act[.]” Dove, 314 S.C. at 238, 442 S.E.2d at

600. “This same prnciple applies to administrative agencies.” Allison, 394 5.C.at 188, 714 S.E.2d at
549.
“While the circuit court has subject matter jurisdiction over [general classes of] claims,

certain cases may be taken from the circuit court’s onginal jurisdiction by the General Assembly.”

Poch w. Bayshore Concrete Products/South Carolina, Inc., 386 S.C. 13, 22, 686 S.E.2d 689, 694 (Ct.
App. 12009). For example, “[the General Assembly has vested the South Catolina Workers’
Compensation Commission with exclusive orginal jursdiction over employees work-related

injuries.” Posey, 378 S.C. at 223, 661 S.E.2d at 402 (ating Sabb v. S.C. State Univ., 350 S.C. 416,

423, 567 S.E.2d 231, 234 (2002)). Accordingly, “a Workers’ Compensaton action 1s the exclusive
means to determine claims against an individual’s embloyer for work-related accidents and injuries.”
Id. at 224, 661 S E.2d at 403.
~As a part of this exclusive original jugsdiction, the Commission has the authonty to
determine all questions relating to workers’ compensation. claims, including the disbutsement of
 costs. S.C Code § 42-3-180 (“All questions arising under this title, lf not settled by agreement of the
partes: interested therem with the approval of the com@ssion, shall be determined by the
commission, éxcept as otherwise provided in this ntle.”); S.C. Code Regs. § 67-1206 (“[A]n artorney
may tequest approval of the actual costs incurred in the prosecution of a claim |including] expenses
associated with the evaluation or treatment of the client”). A party’s failure to ra_iseb to the
Commission the factual issue of jurisdiction constitutes waiver. McGreery, 303 S.C. at 274, 400

S.E.2d at 131 (“Where subject matter jurisdiction depends upon a factual finding, a judicial decree

determinmng such a fact does or does not exist cannot be challenged on collateral attack.”).

{00762835.00C.1 }
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As the Commission properly exercised exclusive original jurisdiction over the subject matter
of the causes of action asserted in the Complaint and Plaintiff failed to raise the factual issue of
jurisdicﬁon, the Circuit Court has been divested of jugsdiction to hear and determine the claims
asserted in the Complaint. As a tesult, this Court should dismiss the Complaint pursuant to Rule
12(b)(1), SCRCP. (See Edens v. Bellini, 359 S.C. 433, 597 S.E.2d 863 (Ct. App. 2004) (affirming the
grant|of 2 motion to dismiss for lack of _subject‘matter jurisdiction pursuant to exclusivity provision

of the South Carolina Wotkers’ Compensation Law).

I1. Plaintiff Failed to Exhaust All Available Administrative Remedies by F ailing
to Appeal the Order Granting Motion to Release Funds

The Ortner Defendants also move to dismiss Plaintiff's Complaint on the grounds that
Plaintiffs failure to appeal the Order Granting Motion to Release Funds preclud;:s the instant action
because Plaintiff failed to exhaust the administrative remedies provided for in the Séuth Carolina
Workers” Compensation Law. S.C. Code § 42-17-50 (providing a mandatory process for review of a

single commissioner’s ruling); S.C. Code § 42-17-60 (providing a mandatory process for review of

the Cotmmission’s ruling); see also Unisvs Corp. v. S.C. Budget & Control Bd,, 346 S.C. 158, 176,'
551 S:E.2d 263, 273' (2001} (affirming that failure to exhaust administrative tremedies precludes

orginal resott to courts where an administrative agency is granted exclusive jurisdiction by the

express terms of a statute); Allison, 394 S.C. 185, 187-89, 714 S.E.2d 547,>548~50 (holding that the
Commission lacked jurisdiction to hear an untimely appeal of a single commissioﬁer’sI ruling). As a
result, this Court should dismiss the instant action pursuant to Rules 12(b)(3) and (6), SCRCP.

: The doctrine of exhaustion of administrative remedies comes into play “when 2 litigant
attempts to invoke the original jursdiction of a circuit court to adjudicate a claim based on a

statutory violation for which the legislature has provided an administrative remedy.” Cépital City Ins.

{(10762838.00C.1 }
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Co. v. BP Staff, Inc., 382 S.C. 92, 102, 674 S.E.2d 524, 530 (2009) (quoting Thomas Sand Co. v.
1

Colonial Pipeline Co,, 349 S.C. 402, 413, 563 S.E.2d 109, 115 (Ct. App. 2002)). “[Dlismissal may be

proper under Rule 12(b)(6), SCRCP, for fatlure to state a claim where the opposing party is required

to exhaust its administrative remedies as a matter of law, but failed to do so.” Id. at 101, 674 SE.2d
at 529 (citing Unisys Corp., 346 S.C. at 176, 551 S.E.2d at 273).
" “The General Assembly has vested the South Carolina Wotkers” Compensation Commission

with éxclusive original jurisdiction over employees work-related injuties.” Posey, 378 S.C. at 223, 661

S.E.2d at 402 (citing Sabb, 350 S.C. at 423, 567 S.E.2d at 234). As a part of this exclusive original
jurisdiction, the Commussion has the authority to determine all questions relaﬁﬁg to workers’
comp%ansation claims, including the disbursement of costs. 5.C Code § 42-3-180; S.C. Code Regs. §
67<1266.

The General Assembly prescribed mandatory rules for the admunistrative teview of
Commission determinations. ‘§_§§ S.C. Code § 42-17-50; S.C. Code § 42-17-60; Allison, 394 S.C. 185,
187-89, 714 S.E.2d 547, 548-50. The South Caroiiﬁa Workers” Compensation Law (F'SCWCL”)
expressly provides that a party seeking review of a single commissionet’s ruling must seek review
from the Commission within fourteen days of notice of the determination. S.C. Code § 42-17-50.-
The SCWCL also provides that a par%y must appeal a determination of the Commission by serving
and filing a notice of appeal with the South Carchna Court of Appeals within thirty days of the
deltermination. S.C. Code § 42-17-60. If not reviewed in due time, a determination “is conclusive and
binding as to all questions of fact” Id. The South Carolina Supreme Court has held that the
Commission lacks jurisdiction over a single commissioner’s determination where not timely

appealed. Allison, 394 S.C. at 188-89, 714 S.E.2d at 549-50.

{00762838.00OC |
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In this matter, the Commission propetly exercised exclusive original jurisdiction over the
appréval and disbursement of attorney’s fees and costs, which required an adjudication of the claims
asserted in the Complaint. Although properly served with the Motion to Release Funds, Reply of
Leon Martin Ortner to Motion to Release Funds, and Order Granting Motion to Release Funds,
Plaintiff fatled to pursue his claims before the Commission prior to the disbursal of the funds held
in trust. Plaintiff also failed to pursue the statutorily prescribed remedies to review Commissioner
Taylot’s determination that neither the Ortner Defendants nor the Rosenthal Defendants have failed
to pay Plamﬂff any sums owed fo him. Plamtiff did not seck review by the Commission within
fourtéen days of service of the order. Plantiff did not serve and file notice of appeal with the Court

- of Appeals within thirty days of service of the order. As a result, Plaintiff is precluded from now
inveking the otiginal jurisdiction of the circuit court to adjudicate thes.e\claims and this Court should
disrniss the instant action pursuant to Rules 12(0)(3) and (6), SCRCP.

' III.  The South Carolina Workers’ Compensation Commission Actually and
‘ Necessarily Directly Determined Plaintiffs Claims

'The Ottner Detendants algo move to dismiss Plaintiffs Complaint on the grounds that
Plaintiff’s claims are barred by the doctrines of collateral estoppel, estoppel by reco;d, laches, waiver,
equitable estoppel, and res judicéta beéause Plaintiff’s claims have been actually and necessarily
litigateld and directly determined in‘an action in which Plaintiff had a full and fair opportunity to
litigatei the claims. (See Or. Granting Mot. to Release Funds, Jan. 26, 201 6, iattaé:hed as Hxhibit A.)
Asa result, Plaintiff is precluded from re-litigating these claims in the Instant action.

| ““Collateral estoppel prevents a party from re-litigating an issue in a subsequent suit which

222

was actually and necessanly htigated and determined in a prior action.” Crosby v. Prvsmian

Comimunications Cables and Systens USA, IIC, 397 S.C. 101, 108, 723 S.E.2d 813, 816-17 (Ct.

(00762838.D0C1 |
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App. 2012) (affirming that a trial court propetly gave preclusive effect to a factual finding of the
Wortkers” Compensation Commission (quoting Aaron v. Mahl, 381 S.C. 585, 592, 674 S.E.2d 482,
486 (2009))). Accordingly, “under the doctrines of res judicata and collateral estoppel, the decision
of an administrative tribunal precludes the relitigation of the issues addressed by that tribunal in a

collateral action.” Bennettv. S.C. Dep’t of Corr., 305 S.C. 310, 312, 408 S.E.2d 230, 231 (1991); see

also Grausz v. Englander, 321 F.3d 467 (4th Cir. 2003) (precluding a non-party with a pecuniary
interest In the outcome of a fee application proceeding from asserting a later claim).

““A party precluded from relitigating an issue with an opposing patty . . . is also pre‘dﬁded
from ‘doing so with another person unless the fact that he lacked full and fair opportunity to litigate
the issue in the first action of other circumstances justify affording him an opportunuty to relitigate
the issue.” Beall v. Doe, 281 S.C. 363, 315 SE.2d 186 (1984) (quoting Restatement (Second) of
Judgments § 29 at 29192 (1982)). “[Tthe primary concern of our courts in applying collateral
estoppel is not whether the parties satisfy the mutality requirement, but whether a potentially

precluded party had a full and fair opportunity to kitigate the issues in a priot action.” Spavely v.

AMISUB of South Carolima, 379 8.C. 386, 398, 665 S.E.2d 222, 227 (Ct. App. 2008); see also Patel v.

Garrefr Law Firm, PC, No. 2011-186586, 2013 WL 8538731, at *1 (S.C. Ct. App. June 26, 2013’)
(affirmiing the preciusion of a non-party from relitigating proximate cause). A party is also prechuded
pursuant to the doctrine of estoppel by record “to deny the truth of matters set forth in a record,

whether judicial or legislative, and also to deny the facts adjudicated by a court of competent

jurisdi;tion.” Watson v. Goldsmith, 205 8. C. 215, 215, 31 S. E. 2d 317, 320 (1944).
In addition, “[e]quitable estoppel precludes a party from asserting rights ‘he otherwise would
have had against another’ when his own conduct renders assertion of those rights contrary to

equity.” Pearson v. Hilton Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 2012)

{00762838.DQC.1 ]
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(quoting Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001)). “[E]quitable estoppel focuses on a
party’s detrimental reliance on another party’s conduct[]” Strickland v. Strickland, 375 S.C. 76, 85,
650 S.E.2d 465, 471 (2007). “For example, one who delays unreasonably could be said to be
estopped from asserting a claim if another has relied on that deléy to his detriment.” Id.

A patty may also voluntadly and intentionally relinquish or abandon a known right.
Strickland, 375 S.C. at 83-86, 650 S.E.2d at 469-71 (discussing the.doctrines of waiver-and laches).
“Lachies is an equitable doctrine defined as ‘neglect for an unreasonable and unexplained length of
time, under circumstances affording opportunity for diligence, to do what in law should have been

done.” Id. at 83, 650 S.E.2d at 469 (quoting Hallums v. Hallums, 296 S.C. 195, 198, 371 S.E.2d 525,

527 (1988)). “In order to establish laches as a defenée, a defendant must show that the complaining
party unreasonably delayed its assertion of a night, resulting in prejudice to the defendant.” Id. (citing
I_{g_ll_e__viv. Kelley, 368 S.C. 602, 606, 629 S.E.2d 388, 391 (Ct. App. 2006)).

“The equitable doctrine of laches is equivalent to the legal docttine of watver, which is the

‘voluntary and intentional relinquishment or abandonment of a known right[.]” Id. ar 85, 650 S.E.2d

at 470 (quoting Parker v. Parker, 313 S.C. 482, 487, 443 S.E.Zd 388, 391 (1994)). Waiver “may be

implied from crcumstances indicating an intent to waive.” Provident Life & Accident Ins. Co. v.

Q;gg@:, 317 8.C. 471, 478-79, 451 S.E.2d 924, 929 (Ct. App. 1994). “Acts. that are inconsistent "\Vith
the continue‘d assertion of a right may also give rise to a waiver.” Id.

In the Complaint, Plaintiff asserts claims for further compensation fot the. performance of
medical examinations, the issuance of medical reports, and continuing treatment rendered for

dﬂimﬂ_t?%ts involved in Sadie Adams, et al. v. International Paper Company and Nevamar Company,

{00762838.00C.1 |
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LLC (See Compl) In that action, the Commission properly exercised exclusive otiginal jurisdiction
over the approval and disbursement of attorney’s fees and costs. (Or. Granting Mot. to Release
Funds 2, Jan. 26, 2016, attached as Exhibit A ) In the adjudication of those matters, Commissioner
Taylor actually and necessarily directly determined the material facts and issues of law underlying
Plamtiffs claims, including any tights to payment of fees and the rights of all concerned parties to
the funds being held in trust from which all attotney’s fees and costs were to be distributed, (d. at 1-
7.) Commissioner Taylor also propetly considered and adjudicated the claims of all parties having
any pecuniary interest in the funds. (Id) As a result of that ]iﬁgation? Commissioner Taylor

specifically determined that Plaintff cannot establish contractual -entitlement to any of the funds
held in trust and tl;lﬂt neither the Ortner Defendants nor the Rosenthal Defendants have any
obligation to pay Plaintiff any additional sums. (Id, at 47)

| Plaintff bad the full 4nd farr opportunity to litigate his claims for further payment in

involved in Sadie Adams, et al. v. International Paper Company and Nevamar Company, TLC. In
fact, Rlaintff responded to a subpoeﬁa for any documents supporting his claims and provided
deposiﬁén teétimorly regarding any ﬁght to additional compensation.® (Id. at 6-7)) After Plaintiff
failed to respond to the motion and reply, Commissioner T aylor issued 2 detailed ordér specifically
addressing the claims ﬁow asserted In the instant action. (Id. at 1-7.) Plaindiff stmilarly failed to
contest the order. | |

,Instead, Plaintff filed a complaint with the Supreme Court of South Carolina’s Office of

Disciplinary Counsel (“ODC”) alleging that the Ortner Defendants -failed to'prévide payment for

7 Plaindff has previously been paid $25,000 for the evaluations and reports. (Or. Granting Mot. to Release Funds 7, Jan.
26, 2016, attached Exhibit A.) In addidoq, Plaintiff has “received payments well in addition to $25,000 from his patients,
insutance companies, Medicare, and other third party sources.” dd.) '

8 Plaintiff fafled to produce 2 single document that established 2 contracrual relationship or entitling him to further

compensation and testified that he never signed a contract entifling him to payment for any additional services. (Or.
Granting Mot. to Release Funds 6-7, Jar. 26, 2016, attached as Exhibir A)
{00762838.DQC.1 |
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services rendered in Sadie Adams, et al., v. International Paper Company and Nevamar Company

LLC. (Letter from ODC to Dr. Cary E. Fechter (Mar. 2, 2016), attached as Fxhibit G.) After
conducting an investigation, the ODC determined that there was no evidence of lawyer misconduct
on tl;ie part of the Ortner Defendants. (Id.) Plaintff similarly failed to seek review of the ODC’s
deter;rnination. As the South Carolina Ruies of Professional Conduct spectfically address an
attorney’s duties where a third party asserts claims to disputed funds in the attorney’s possession, see

Moote v. Wemberg, 373 S.C. 209, 223-26, 644 SE.2d 740, 747-48 (Ct. App. 2007); the ODC

actually and necessarly directly determined that the Ortner Defendants did' mot violate 2 duty to
disburse any funds to Plamnuff. (See Letter from ODC to Dr. -Cary E. Fechter (Mar. 2, 2016),
attached as Exhibit G.) As a result, Plaintiff is préclud’ed from now alleging that” the Ortner
Defendants violated any duty owed to Plaintiff by failing to disburse to Plaintiff any of the funds
held 1;1 trust. |

After falling to exetcise ailigence by taking the full and fair opportunities provided to litigate

his nghts to' further payment prior to the disbursal of the funds held in trust, Plaintiff cannot now

re-litigate his claims to trust funds already disbursed or to additional payment from. the defendants,

pértiéularl’y whete the Nevamai parties, attormeys, and others participating in vtheac‘tion reliea upén
the fidality of the prior adjudication. By faing ;:o pursue these claims before Commissionier Taylor,
the Commission, the Court of Appeals, and the ODC, Plaintiff voluntarily and intentionally
reljnqlf]ished and abandoned his right to assert the claims. As a result, Plaintiff is ?tecluded from te-
]iﬂgatii!lg these claims in the Instant action after unreasonable and unexplained delay in séeking to
protec% his previously adjudicared rights and this Court should dismiss the instant action pursuant to

Rule 12(b)(6), SCRCP.

{00762838.20C.1 |
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IV. The Setvice of Process is Insufficient Because Plaintiff Failed to Serve the
Summons and Complaint Within the Statute of Limitations

An action upon a contract, obligation; ot liability, express or implied, must be commenced
Withifn three years. S.C. Code § 15-3-530. “Pursuant to the discovery rule, a breach of contract action
accrues not on the date of the breach, but rather on the date the aggrieved party either discovered

|
the bl[reach, or could or should have discovered the breach through the exercise of reasonable

didigence.” Maher v. Tietex Corp., 331 8.C. 371, 376-77, 500 S.E.2d 204, 207 (Ct. App. 1998). “A
; .
cause of action should have been discovered through exercise of reasonable diligence when the facts

and circumstances would have put a person of common knowledge and experience on notice that

some! right had been invaded or a claim against another party might exist.” Id. at7377, 500 S.E.2d at
207.
|

- [n the Complaint, Plamtiff alleges that the Ortner Defendants retained Phintiff to perform

medi?lal examinations and make reports in a workers’ compensation case in 2002. (Compl. ¥ 5.) The

Complaint further alleges that the defendants promised to pay and protect Phﬂlt&ff’ s fees with
pﬁymé&ﬁt due in full upon settlement or verdict. (Compl ¥ 16.) Plaintiff alleges mz_kiilg imtal
exam%natiens and initial reports for approximatelf four hundred fifty-eight claimants. (Compl. § 13.)
The ngomplaint also alleges that the Ortner Defendants and the Rosenthal Defeﬁdﬁnts agreed to pay

for al% medical treatment charges not covered by insurance. (Compl. § 15-16.) The Complaint does
|

not allege the existence of any written agreement. (See Compl.)

i The Nevamar clammants collectively settled their workers’ compensation claims at mediation

i
i

on Ai:m'l 1, 2014.” (Consent Order ¥ 5, July 22, 2014, attached as Exhibit B.) The exercise of

reasorx:mble diligence by a sophisticated party claiming a pecuniaty interest in fees owed for the

? The cPHective mediation and setdement occurred after trials and verdicts in thirteen cases, which commenced on
March 12, 2012. :

) {00762838.000.1 |
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examination and continued treatment of four hundred fifty-eight claimants would have put Plainaff
on notice of the settlement and adsing right to payment on or around the settlement of those claims
at mediation. As a result, the applicable statute of limitations requited Plaintiff to commence any

action to recover any amounts owed or or about July 22, 2017. Nevertheless, Plamtiff delayed filing
the émnmons and Complaint until August 25, 2017—after the disbgrsal of the funds held in trust
for the express purpose of satisfying legitimate claims for such costs—and did not. provide the
Ortnet Defendants with a copy until on ot about December 7, 2017. As a résult, this Court should
dismi{ss‘ the instant action pursuant to Rule 12(b)(5), SCRCP, becai;xse serﬁce of process is

msufficient and the statute of limitations precludes Plainaff from asserting these claims.

V.. - The Complaint Fails to State Facts Sufficient to Constitute a Cause of Action
for Violations of the South Carolina Unfair Trade Practices Act

The South Carolina Unfair Trade Practices Act (“SCUTPA"™ declares unlawfiul “lu]nfair
methods of compention and unfair or deceptive acts or practices in the conduct of any trade ot
commerce.” S.C. Code § 39-5-10(2). “An unfair trade practice has been defined as a practice which is

"

offensive to public policy or which is immoral, unethical, ot oppressive.” deBondt v. Carlton

Motorears, lac., 342 S.C. 254, 269, 536 S.E.2d 399, 407 (Ct. App. 2000) (citing Youne v. Century

. Lmcoln-Mercwry, Inc,, 302 S.C. 520) 396 S.E.2d 105 (Ce. App. 1989)). “A deceptive pmcticé is one

which has a tendency to deceive.” Id.
" “To be acricnable under the [SCIUTPA, the unfair or deceptive act or practice must have an

impact upon the public interest.” Id. at 270, 536 S.E.2d at 407 (citing Haley Nursery Co. v. Forrest, -

298 5.C. 520, 381 S.E.2d 906(_1989)). “An unfair or deceptive act ot practice has an impact upon the
public interest if the act or practice has the potential for repetition.” Id. “There are two general ways
to demoustrate the potential for repetition: (1) by showing the same kind of actions occurred in the

{00762RIR.DOCT }
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past, thus making it likely the actions will continue absent some deterrence, or (2) by showing the
company’s procedures create a potential for repetition of the unfair and deceptive acts. Id. (citing

Crary v, Diebelli, 329 S.C. 385, 496 S.E.2d 21 (1998)).

The SCUTPA declares various specific acts to be unfair trade practices, including pyramid
dubs!_, requiring certain insurance coverage, mistepresenting geographic origin, deceptive ot
misléading advertisements of live musical performances, false, deceptive, or misleading attorney
adveitising, price gouging during an emergency, chartable solicitation during emergencies, and
certain practices by vehicle glass repair businesses. S.C. Code §§ 39-5-30; 35, 37, 38(B), 379, 145, 147,
170. In determining whether an act ot practice violates SCUTPA, South Carolina.courts also “will be
guided by the interp.teﬁations given by the Federal Trade Commission and the Federal Courts to §

l . ;
5(2) (1) of the Federal Trade Commission Act (15 US.C:45()(1)), as from time to time amended.”

S.C. Code § 39-5-10(b).

“The SCUTPA is unavailable to redress private wrongs if the public interest is unaffected.”

Ardis'v: Cox, 314 8.C. 512, 518, 431 SE.2d 267, 271 (Ct. App. 1993) (citing LaMotte v. The Punch

Line bf Cohumbia, Inc, 296 S.C. 66, 370 S.E.2d 711 (1988); Noack Enterprises, Inc. v. Country

Cornér Iateriors, 290 S.C. 475, 351 S.E.2d 347 (Ct. App. 1986)). “A deliberate or intentional breach

of a. valid contract, without mere, does not constitute a violation of the SCUTPA.” 1d. at 519, 431

S.E.2d at 271 (citmg The Key Co., Inc. v. Fameco Distﬁbutors. Inc, 292 'S;C. 524,357 S.E.2d 476
(Ct. App. 1987>j. | | S

In the Compléinf, Pk‘ll.‘nt‘lff fails to allege anythingv frlére than a déhberét@ bt;eacit of a
contract. (See Compl.) i’he Comi)laint does pot allege that any action by the Ortner Deféndants had
an impact upon the pubﬁc interest. (See id.) In fact, the Coﬁpl@t merely a]legesi that “|t]he actioﬁs

and imactions of the Defendants are capable of being performed on other parties.” (Compl. 9 37.)

{00762838.00C. ¢
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Accc;rdingly', the allegations contained in the Complaint fail to allege facts sufficient to constitute a
causé of action for violation of the South Carolina Unfair Trade Practices Act. As a result, this Court
should dismiss the Unfair Trade Practices cause of action pursuant to Rule 12(b)(6), SCRCP.

CONCLUSION -

For the foregoing reasons,this Court should dismiss with prejudice the Summons and

Con)IlJIajnt pursuant to Rules 12(b)(1), (3), (5) & (6), SCRCP. This motion is further based upon the -

- pleadings, the exhibits to this modon, applicable South Carolina jurisprudence, any affidavits and

memotanda as may be submitted, and any other such matter as may be acceptable to the Court.

BARNWELL WHALEY PATTERSON &
HELMS LLC

—
M. Dasfes Cooke, Jr., Esquire
Justin P. Novak, Esquire
P.O. Drawer H .
Chazleston, South Carolina 29402
Phone: (843) 577-7700
Fax: (843) 577-7708
mdc@barnwell-whaley.com:
jnovak@batnwell-whaley.com

Attorneys for Defendants Leon Martin Ortrrer
& The Ortner Law Firm, LLC ..

Januagy 5, 2018
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STATE OF SOUTH CAROLINA N THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CIVIL ACTION NO.: 2017-CP-10-04371

Cary E. Fechter, MD,

Plaintiff,
ORDER DENYING MOTION TO
v. DISMISS
Leon Martin Ortner, The Ortner Law Firm,
LLC, Gerald Rosenthal, and Rosenthal, Levy,
Simon, and Ryles,
Defendants. = =3
LN
m o B T
Z?»F"“ -3 J—-
AL o
Presiding Judge: Hon. Deadra L. Jefferson %:1: SA -
Plaintiff’s Attorney: Melvin Bannister, Esq. T = 5;1
Defendants’ Attorneys: Justin P. Novak, Esq. ch = W
M. Dawes Cooke, Jr, Esq. 52 n
Date of Hearing: January 9, 2019 o
Court Reporter: Karen Andersen

This matter came before the Court on January 9, 2019, upon Defendants Leon
Martin Ortner and The Ortner Law Firm, LLC’s Moticn to Dismiss, filed January 8,2018. Present
at the hearing were M. Dawes Cooke, Jr., Esquire and Justin P. Novak, Esquire, as counsel for
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC Inc., and Melvin D. Bannister,

Esquire as counsel for Plaintiff Cary E. Fechter, MD.

ALLEGATIONS

In the Complaint, filed August 25, 2017, Plaintiff alleges causes of action against
Defendants Leon Martin Ortner and The Ortner Law Firm, LLC Inc. (“Ortner Defendants”) and
Defendants Gerald Rosenthal and Rosenthal, Levy, Simon, and Ryles (“Rosenthal Defendants”)
for breach of contract, fraud, breach of contract with fraudulent intent, unfair trade practices, and

pre-judgment interest arising from allegations that Plaintiff should be further compensated for the

9
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performance of certain medical examinations and the issuance of medical reports for claimants
involved in a workers’ compensation case. (See Compl.) According to the Complaint, the Ortner
Defendants retained Plaintiff to perform the medical examinations and provide the reports in 2002.
(Compl. § 5.) The Complaint also alleges that the Rosenthal Defendants paid Plaintiff the sum of
Twenty-Five Thousand ($25,000) Dollars for the examinations and reports of fifty claimants.
(Compl. § 12.) Plaintiff, however, alleges making initial examinations and reports for
approximately 458 claimants. (Compl. § 13.) The Complaint also alleges that the Ortner
Defendants and Rosenthal Defendants agreed to pay for all medical treatment charges not covered
by insurance and to make payment in full upon settlement or verdict. (Compl. § 15»16.)

The Ortner Defendants move to dismiss Plaintiff’s Complaint on the grounds that the
Circuit Court has been divested of jUrisdiétion to hear and determine these claims because the
South Carolina Workers’ Compensation Commission (“Commission”) previousiy exercised
exclusive original jurisdiction over the claims asserted in the Complaint. The Ortner Defendants
also move to dismiss Plaintiff’s Complaint on the grounds that Plaintiff’s failure to seek review of
the Commission’s determination constitutes a bar to further litigation of the claims, and that
Plaintiff is barred from re-litigating the claims because the Commission actually and necessarily
directly determined the material facts and issues of law sought to be litigated. Finally, the Ortner
Defendants move to dismiss Plaintiffs Complaint on the basis of insufficient service of process
because Plaintiff failed to serve the Summons and Complaint within the statute of limitations', and
that ;che Complaint fails to plead facts sufficient to constitute thé Unfair Trade Practices cause of

action.

! At the call of the motion, Defense Counsel informed the Court that it was withdrawing the motion to dismiss the
case based on insufficient service of process grounds. However, by doing so was not waiving the right to raise itata

later date.
%
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While awaiting the hearing of the Motion to Dismiss, on October 3, 2018, counsel for
Plaintiff served a Notice of Deposition for Leon Martin Ortner.? In response, counsel for the Ortner
Defendants served and filed the Objection to Notice of Deposition of Leon Martin Ortner and
Motion for Protective Order Staying Discovery and Other Proceedings, in which the Ortner
Defendants move to stay all discovery and other proceedings and strike the action from the jury

trial roster until disposition of the pending Motion to Dismiss.?

FACTUAL BACKGROUND*

The Ortner Defendants were retained to represent claimants (“Nevamar Claimants”) in a

worker’s compensation action —Sadie Adams. et al.. v. International Paper Company and Nevamar

Company, LLC (WCC File No. 0326995) — against employer International Paper Company and
Nevamar Company, LLC (“Nevamar Defendants”). On or about October 2005, Plaintiff was
retained by the Rosenthal Defendants to perform independent medical examinations and make
independent reports on the Nevamar Claimants. The parties agreed that the Plaintiff was to be paid
the sum of Five Hundred ($500.00) Dollars for the initial medical examination and report for each
of the Nevamar Claimants, and additional sums for subsequent examinations and reports. The
Plaintiff also contends that the Ortner and Rosenthal Defendants agreed to pay the Plaintiff for
pulmonary function tests, stress tests, sleep study examinations, and for medical treatment
provided that was not covered by the Nevamar Claimants health insurance'policies. In 2006, the
Ortner Defendants associated with the Rosenfhal Defendants, and the latter affirmed the contract

with the Plaintiff agreeing to pay for the services rendered. The parties dispute the number of

2 Although the document sent to opposing counse! is captioned as an “Acceptance of Service”, the document appears,

in fact, to be an effort to notice the deposition of Leon Martin Ortner.
3 A Form 4 Order was filed on January 16, 2019 disposing of the Motion for Protective Order as Moot as the Court’s

ruling on the Motion to Dismiss is dispositive.
4 This statement of the procedural history is drawn from the pleadings and from matters outside the pleadings which

the parties introduced in challenge to the circuit court’s jurisdiction.

3,96
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Nevamar Claimants the Plaintiff was retained to evaluate. The Plaintiff contends that he met with

more than 600 current and former Nevamar employees, and made initial examinations and reports

to approximately 458 Nevamar Claimants. Conversely, the Rosenthal Defendants assert that they

hired him to evaluate up to fifty (50) Nevamar Claimants, and that the Plaintiff unilaterally and

voluntarily chose to continue treating Nevamar Claimants as regular patients separately from the
worker’s compensation litigation. In 2010, the Plaintiff invoiced the Rosenthal Defendants seeking
payment of funds in addition to the Twenty-Five Thousand ($25,000.00) Dollar retainer amount.
The parties do not dispute the Twenty-Five Thousand ($25,000.00) Dollars paid to the Plaintiff for

50 of the Nevamar Claimants. However, there are conflicting accounts among the parties as to

whether a written contract existed between the parties. The Rosenthal Defendants assert that the

only document that reflects an agreement between it and the Plaintiff is a 2010 letter from the
Rosenthal Defendants to Dr. Fechter sent in response to the Plaintiff s aforementioned invoice that
confirms a $25,000 retainer was paid for up to fifty evaluations. The Plaintiff asserts that after he
would forward an invoice for his fees, he would receive a letter signed by Leon M;\rtin Ortner that
stated, in part, as follows: “Please be advised that this Law Firm represenis the above-named
individual(s) for injuries sustained on or about the above referenced date...Please be advised that
your fee will be protected in this matter and that you will be paid in full upon settlement or verdict
in this case.” The Plaintiff asserted a right to further compensation arising from his evaluation and
ireatment of the Nevamar Claimants in his deposition testimony taken in the Nevamar action on

November 2, 2015. (WCC File No. 0326995 Or. Granting Mot. to Release Funds 6-7, Jan. 26,

2016; WCC File No. 0326995 Reply to Mot. to Release Funds, Dec. 2, 2015).

On April 1, 2014, the Nevamar Claimants in Sadie Adams, et al., v. International Papet

Company and Nevamar Company, LLC (WCC File No. 0326995) collectively settled their

G
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workers’ compensation claims at mediation. (WCC File No. 0326995 Consent Order § S, July 22,

2014.) Pursuant to the settlement agreement, the Nevamar Defendants deposited the settlement
funds into a qualified fund to be administered by a special referee from which all attorneys’ fees
and costs were also to be distributed upon approval of the South Carolina Workers’ Compensation
Commission (“CommissionA”). (Id.)

On November 13, 2015, the special referee reported holding in trust Five Hundred
Thousand Dollars in approved costs pending instructions from the claimants’ attorneys regarding
final disbursement or an order from the Commission. (WCC File No. 0326995 Initial I‘{eport of
the Special Referee I 1(b), Nov. 13, 2015.) On December 10, 2015, Commissioner Aisha Taylor

approved the special referee’s decisions regarding the settlement proceeds. (WCC File No.

0326995 Order 9 2-3, Dec. 10, 2015.)

On November 18, 2015, the Rosenthal Defendants submitted to Commissioner Taylor a
motion to release the funds held on deposit for the reimbursement of appro{/ed costs incurred on

behalf of the Nevamar Claimants. (WCC File No. 0326995 Mot. to Release Funds, Nov. 18,2015.)

The Rosenthal Defendants properly served Plaintiff with the motion. (WCC File No. 0326995 Or.
Granting Mot. to Release Funds 3, Jan. 26, 2016.) In the motion, the Rosenthal Defendants sought
the release of all of the funds held in trust to the Rosenthal Defendants. (Id. at 1.) The motion
specifically asserted that Commissioner Taylor should deny any claims to the funds made by
Plaintiff on the grounds that Plaintiff cannot establish any contractual right to any further payment.
(1d.)

On November 30, 2015, the Ortner Defendants submitted a reply to the motioﬁ, similarly
éerving Plaintiff. (WCC File No. 0326995 Reply to Mot. to Release Funds, Dec. 2, 2015; WCC

File No. 0326995 Or. Granting Mot. to Release Funds 3, Jan. 26, 2016). In the reply, the Ortner

9
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Defendants requested that Commissioner Taylor inquire into Plaintiff’s claims to additional
payment and issue an order determining the rights of all concerned parties to the funds being held
in trust. (Id. at  1.) The Ortner Defendants made no claim to the funds. (Id.) The Ortner Defendants
instead sought complete adjudication of the rights and responsibilities of all parties to any monies
which may be owed to Plaintiff. (Id. at § 6.)

Plaintiff did not respond to the motion or to Ortner’s reply. (WCC File No. 0326995 Or.
Granting Mot. to Release Funds 3, Jan. 26, 2016.) On January 26, 2016, Commissioner Taylor
ordered the release of the totality of the funds held in trust to the Rosenthal Defendants. (Id.) In
the order, Commissioner Taylor specifically found that: (1) Plaintiff was properly served with the
Motion to Release Funds and the Reply of Leon Martin Ortner to the Motion to Release Funds and
failed to respond, (2) Plaintiff failed to establish entitlement to any funds in addition to those
previously received, 1(3) Plaintiff cannot establish any contractual arrangement that would entitle
Plaintiff to any additional funds, (4) no agreement exists obligating the Ortner Defendants or
Rosenthal Defendants to pay for any of the additional services performed by Plaintiff, and (35)
Plaintiff is not being deprived of any payment due. (Id. at 3, 5, 6-7.) Plaintiff was served with the
Order Granting Motion to Release Funds on January 27, 2016. (1d. at 10.) Plaintiff did not appeal
the order. [nstead, Plaintiff filed the subject Summons and Complaint in this Court on August 25,
2017. Defendants Leon Martin Ortner and The Ortner Law Firm, LLC filed the subject Motion to

Dismiss on January 8, 2018.

CONCLUSIONS OF LAW

1 Lack of Subject Matter Jurisdiction
“Jurisdiction is generally defined as ‘the authority to decide a givén case one way or the

other.”” Limehouse v. Hulsey, 404 S.C. 93, 104, 744 S.E.2d 566, 572 (2013) (quoting 32A

e
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Am.Jur.2d Federal Courts § 581 (2007)). “Specifically, ‘Jurisdiction is composed of three
elements: (1) personal jurisdiction; (2) subject matter jurisdiction; and (3) the court's power to

render the particular judgment requested.”” Id. (quoting Indep. Sch. Dist. No. 1 of Okla. County

v. Scott, 15 P.3d 1244, 1248 (Okla. Civ. App. 2000)). “Without jurisdiction, a court cannot proceed
at all in any cause; jurisdiction is the power to declare law, and when it ceases to exist, the iny
function remaining to a court is that of announcing the fact and dismissing the cause.” [d. (quoting
32A Am.Jur.2d Federal Courts § 581 (2007)). The Constitution of the State of South Carolina
provides that “[tJhe Circuit Court shall be a general trial court with original jurisdiction in civil
and criminal cases, except those cases in which exclusive jurisdiction shall be given to inferior
courts[.]” S.C. CONST Art. V, § 11. Accordingly, “[w)hile the circuit court has subject matter

jurisdiction over [general classes of] claims, certain cases may be taken from the circuit court’s

original jurisdiction by the General Assembly.” Poch v. Bayshore Concrete Products/South
Carolina, Inc., 386 S.C. 13, 22, 686 S.E.2d 689, 694 (Ct. App. 2009). For example, “[t]he General

Assembly has vested the South Carolina Workers’ Compensation Commission with exclusive

original jurisdiction over employees work-related injuries.” Posey, 378 S.C. at 223,661 S.E.2d at

402 (citing Sabb v. 8.C. State Univ., 350 S.C. 416, 423, 567 S.E.2d 231, 234 (2002)). As a result,
“a Workers’ Compensation action is the exclusive means to determine claims against an
individual’s employer for work-related accidents and injuries.” Id. at 224, 661 S.E.2d at 403.

As part of this exclusive original jurisdiction, the Commission has the authority to determine all
questions relating to workers’ compensation claims, including the approval and disbursement of
costs incurred in the prosecution of a claim. S.C Code Ann. § 42-3-180 (2001) (“All questions
arising under this title, if not settled by agreement of the parties interested therein with the approval

of the commission, shall be determined by the commission, except as otherwise provided in this

5
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title.”); S.C. Code Ann. Regs. § 67-1206 (2001) (“[A]n attorney may request approval of the actual
costs incurred in the prosecution of a claim [including] expenses associated with the evaluation or
treatment of the client.”). The Ortner Defendants cite Labouseur to support their claim that the
Commission has the power to decide questions that are ancillary to the determination of the

employee’s right to compensation. Compare Labouseur V. Harleysville Mutual Insurance

Company, 302 S.C. 540, 543, 397 S.E.2d 526, 528 (1990) with Capital City Ins. Co. v. BP Staff,
Inc., 382 S.C. 92, 101, 674 S.E.2d 524, 529 (Ct. App. 2009) (reversing the trial court’s dismissal
of Capital City’s complaint on the grounds that a simultaneous administrative hearing regarding a
modifier did not divest the circuit court of its power to hear claims of breach of contract and fraud)

and Roper Hosp. v. Clemons, 326 S.C. 534, 484 S.E.2d 598 (Ct. App. 1997) (affirming the circuit

court’s refusal to reopen a settled Workers’ Compensation case because the health care provider
lacked standing under the Workers” Compensation Act).

In Labouseur, the employer — Labouseur — sued its workers’ compensation insurance
carrier and agent for wrongful cancellation of its 1985-86 policy. Labouseur, 302 5.C. at 541, 397
S.E.2d at 527. During the aforementioned policy year, an employee of Labouseur was injured on
the job in June of 1986. Id. Thereafter, Labouseur was forced to hire counsel and defend his
employee’s claimé due to the contested cancellation. Id. Prior to the Commission determining
whether the employee’s claims were compensable, Labouseur brought suit in circuit court against
the insurance carrier and agent. Id. The Supreme Court held that “when there is a pending
employee claim for compensation, the exclusive jurisdiction for the determination of questions
concerning cancellation, coverage, constfuction, of insurance contracts, and the like, is in the

Workers’ Compensation Commission. [Likewise], when there exists no pending employee claim

%
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pensation, the Commission lacks the jurisdiction to decide such questions.” Id. at 543,397

for com
S.E.2d at 528.
Conversely, in Capital City, BP Staff Sought workers’ compensation coverage and the case

was assigned to Capital City through the South Carolina Department of Insurance Workers

e Plan, Capital City Ins. Co., 382 8.C. at 96, 674 S.E.2d at

Compensation Assigned Risk Insur

526. BP Staff was assigned an “experience modifier” that BP Staff appealed from September of

2002 to August of 2006, which ultimately culminated in the modifier being affirmed by the

Administrative Law Court (“ALC”). Id. Prior to the modifier being affirmed by the ALC, Capital

City commenced breach of contract and fraud claims against BP Staff that were later dismissed by

the trial court on the grounds that the “modifier dispute was the _hnchpin regarding any and all

4 the ALC was the proper forum. Id. at 98, 674 8.E.2d at 527.

disputes between the parties,” an
fraud claims are part of the

The Court of Appeals held that “Capital City’s breach of contract and

general class of cases which the court of common pleas has jurisdiction to hear|,] and the mere

o engaged in an administrative proceeding regarding the modifier did

fact that Capital City was als

not divest the circuit court of its power to hear and determine the claims of breach of contract and

fraud.” Id. at 101, 674 S.E.2d at 529.

Similarly, in Clemons, Roper Hospital treated Wesley Clemons from November 1991 to

ary 1992 for back injuries he allegedly sustained while employed with J ohn Weiland Homes.

34, 536, 484 S.E2d 598, 599 (Ct. App. 1997). Zurich

Janu

Roper Hosp. v. Clemons, 326 S.C. 5

Insurance (“Respondent unt $83,172.05

Y asserted that Mr. Clemons medical expenses in the amo

were not related to a compensable injury and denied coverage. Id. Mr. Clemons and Respondent

entered a lump sum settlement agreement, which was approved by the Commission, and Roper

Hospital moved to reopen the case, claiming it was entitled to payment for Mr. Clemons’ medical

e
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bills. 1d. The Court of Appeals affirmed the decision of the single commissioner that Roper

Hospital was not entitled to relief or standing, and held that “[nJowhere in the [Workers’

Compensation] Act is there a provision to allow any party, other than the employee and the

employer to participate in the Commission’s proceedings...[and] Appellant clearly has a cause of

action against the patient/employee for services rendered based on common law.” 1d. at 539, 484

S.E.2d at 600 (emphasis added).

The Court does not find the decision in Labouseur to be controlling in the present case.
Here, the dispute is not one that arises under the Workers” Compensation Act (“the Act”). On the
contrary, this action arises out of an alleged contract between two non-parties to the underlying
workers’ compensation action, which ultimately falls under South Carolina’s common law and
within the purview of this Court. Though the Commission has the authority to determine the
disbursement of costs incurred in prosecuting a workers compensation claim (including expenses
associated with the evaluation or treatment of the client/claimant), the Commission is not
empowered with exclusive jurisdiction to determine claims that do not affect the employee’s right
to compensation. See Labouseur,302 8.C. at 543,397 S.E.2d at 528.(asserting that the Commission

could not adjudicate the claims between the insured and its carrier and agent in a meaningful way

absent the pending employee claim for compensation); See also Price v. Peachtree Elec. Servs.,

Inc., 396 S.C. 403, 721 S.E.2d 461 (Ct. App. 2011), aff'd as modified, 405 S.C. 455, 748 S.E2d
229 (2013) (“Claims not affecting the employee’s right to compensation are within the purview of

the circuit court, not of the Commission.”).

Like the Appellant in Capital City Ins. Co., the Plaintiff has asserted claims for breach of

contract and fraud, which the Court of Appeals determined were in the general class of cases this

Court is empowered to hear. The dispute between the Plaintiff and the Ortner Defendants here is,

100 5
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principally, not one arising under the Act, since the Act’s sole purpose is to establish the rights of
an employer and employee. Though the single commissioner, in her Order Granting the Motion to
Release Funds, found that the Plaintiff lacked any rightful claim to the funds being held in trust,
the Court finds this Order has no preclusive effect as the Plaintiff and Defendants were not parties
to the underlying Workers’ Compensation action and thereby, have retaine;d their rights to pursue
any claims pursuant to common law principles Contract or otherwise. The findings by the single
commissioner comport with the commission's authority to determine the disbursement of costs
including reasonable expenses associated with the evaluation and treatment of the claimants.
However, the facts as alleged in this case contend that a separate contract for payment was entered
into by and between the parties of which the commissioner would have had no jurisdiction to
adjudicate. For the foregoing reasons, this Court does not lack subject matter jurisdiction and the
Ortner Defendant’s Motion to Dismiss pursuant to Rule 12(b)(1), SCRCP is hereby denied.
IL Exhaustion of Administrétive Remedies

“The South Carolina Supreme Court has indicated that dismissal may be proper under Rule

(12)(b)(6), SCRCP, for failure to state a claim where the opposing party is requi;ed to exhaust its

administrative remedies as a matter of law, but failed to do so.” Capital City Ins. Co., 382 S.C. at

102, 674 S.E.2d at 529. The doctrine of exhaustion of administrative remedies is applicable “when
a litigant attempts to invoke the original jurisdiction of a circuit court to adjudicate a claim based

on a statutory violation for which the legislature has provided an administrative remedy.” Id.

(citing Thomas Sand Co. v. Colonial Pipeline Co., 349 S.C. 402, 413, 563 S.E.2d 109, 115 (Ct.

App. 2002)). Accordingly, litigants are required to exhaust the available administrative remedies

prescribed in the Act prior to seeking review of a commissioner’s determination. See Unisys Corp.

v. S.C. Budget & Control Bd., 346 S.C. 158, 176, 551 S.E.2d 263, 273 (2001) (affirming that a

all
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failure to exhaust administrative remedies precludes original resort to courts where an

administrative agency is granted exclusive jurisdiction by the express terms of a statute). However,

“[a] party is not required to exhaust administrative remedies if the issue is one that cannot be ruled

» Capital City Ins. Co., 382 S.C. at 102, 674 S.E.2d at 529 (citing

upon by the administrative body.

Charleston Trident Home Builders, Inc. v. Town Council of Town of Summerville, 369 S.C. 498,

502, 632 S.E.2d 864, 867 (2006)).
As stated above, the Plaintiff’s causes of action in the present case did not affect the

Nevamar Claimants’ — the employees in the underlying workers’ compensation case — right to

compensation,‘ and, thus, the Plaintiff had no meaningful ability to exhaust his claims before the

Commission. By virtue of the funds held in trust specifically for the Nevamar Claimants, the Ortner

Defendants have failed to show how the Plaintiff’s claims effected the right of the employees to

recover from the Nevamar Defendants. Pursuant to an approved seftlement agreement, the

Nevamar Claimants’ injuries were clearly found to be compensable under the Act. In fact, the

Special Referee, in his initial report, indicated that One Million Five Hundred Thousand

($1,500,000.00) Dollars would be held in trust for the 304 Nevamar Claimants. Therefore, the
Plaintiff’s claims for breach of contract, fraud, breach of contract with fraudulent intent, unfair

trade practices, and pre-judgment interest against the Ortner Defendants in no way affected the

ultimate issue determined by the Commission — the Nevamar Claimant’s right to compensation.
Since the claims asserted by the Plaintiff are not of the type that can be adjudicated by the

Commission, but are of the class of cases reserved for the circuit court, the Ortner Defendants

Motion to Dismiss pursuant to 12(b)(3) and 12(b)(6) is hereby denied.

II. Relitigation of Plaintiff’s Claims

“Collateral estoppel prevents a party from re-litigating an issue in.a subsequent suit which

was actually and necessarily litigated and determined in a prior action.” Crosby v. Prysmian

12 )
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Communications Cables and Systems USA, L1C,397S.C. 101, 108, 723 S.E.2d 813,816-17 (Ct.

App. 2012). Accordingly, «under the doctrines of res judicata and collateral estoppel, the decision
of an administrative tribunal precludes the relitigation of the issues addressed by that tribunal in a

collateral action.” Bennett v. S.C. Dep’t. of Corr., 305 S.C. 310,312, 408 S.E.2d 230,231 (1991).

In addition, “[e]quitable estoppel precludes a party from asserting rights ‘he otherwise would have

had against another’ when his own conduct renders assertion of those rights contrary to equity.”

Pearson v. Hilton Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 2012) (quoting

Long v. Silver, 248 F.3d 309, 316 (4th Cir. 2001)). Lastly, a party may also voluntarily and

intentionally relinquish or abandon a known right. Strickland v. Strickland, 375 S.C. 76, 83-86,

650 S.E.2d 465, 469-71 (2007) (discussing the doctrine of waiver and laches). “Laches is an
equitable doctrine defined as ‘neglect for an unreasonable and unexplainable length of time, under
circumstances affording opportunity for diligence, o do what in law should have been done.” Id.

at 83, 650 S.E.2d at 469 (quoting Hallums v. Hallums, 296 S.C. 195, 198, 371 S.E.2d 525, 527

(1988)). “In order to establish laches as a defense, a defendant must show that the complaining
party unreasonably delayed its assertion of a right, resulting in prejudice to the defendant.” Id.
“The equitable doctrine of laches is equivalent to the legal doctrine of waiver, which is the
‘voluntary and intentional relinquishmeﬁt or abandonment of a known right[.]” Id. at 85, 650

SE.2dat 470,

Here, the Plaintiff had no meaningful opportunity to adjudicate his common law claims

before the Commission. Moreover, the Plaintiff was not a party with standing before the

Commission as the Act establishes the rights of an employer and employee dispute. As stated
above, the Plaintiff had no duty to exhaust administrative remedies that were tenable at best,

because the causes of action set forth in his Complaint are in the original purview and jurisdiction

&
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of this Court. The Commissioner was empowered to determine the actual costs incurred in the
prosecution of the claims and necessarily determined those costs in ordering the disbursement of
the settlement funds. However, the Commissioner could not and did not actually and necessarily
determine the material facts and issues of law underlying the Plaintiff s claims for breach of
contract, fraud, breach of contract with fraudulent intent, unfair trade practices, and pre-judgment

interests. Therefore, the Ortner Defendants’ Motion to Dismiss pursuant to Rules 12(b)(3) and

12(b)(6), SCRCP is hereby denied.

IV.  Failure to State a Claim under South Carolina Unfair Trade Practices Act
“A motion to dismiss pursuant to Rule 12(b)(6) must be based solely on the allegations set

forth in the complaint and we must presume all well-pled facts to be true.” Gressette v. South

Carolina Elec. and Gas Co., 370 S.C. 377, 378-79, 635 S.E.2d 538, 538 (2006). “The circuit court,

in a civil action, may dismiss a claim when the defendant demonstrates the plaintiff has failed to
state facts sufficient to constitute a cause of action in the pleadings filed with the court. The motion

cannot be granted if the facts set forth in the complaint and the inferences reasonably drawn

therefrom would entitle the plaintiff to any relief on any theory of the case.” Sloan Constr. Co..

Inc. v. Southco Grassing. Inc., 368 S.C. 523, 525-26, 629 S.E.2d 372, 373 (Ct. App. 2006)

(emphasis added). This remedy is considered “drastic” and the pleadings should be “construed

liberally” so that “substantial justice is done between the parties.” Overcash v. SCE&G, 364 S.C.

569, 572, 614 S.E.2d 619, 620 (2005). In the light most favorable to the Plaintiff based solely on
the allegations set forth on the face of the complaint with every doubt resolved in his favor the
Motion to Dismiss for failure to state a claim under the South Carolina Unfair Trade Practices Act

is heard and respectfully denied.

6
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ITIS SO

L_{:%' day of

Charleston,

ORDERED!

%?_& o, 2019
South €arolina

15}

Hé ;égADRA L. JEFFERSON

Presiding Judge
Ninth Judicial Circuit
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Cary E. Fechter, MD,
Plaintiff,
V.
Leon Martin Ortner, The Ortner Law Firm,
1LC, Gerald Rosenthal, and Rosenthal, Levy,
Simon, and Ryles, ‘

Defendants.

PLEASE TAKE NO f ICE that Defendants Leon Martin Ortner and The Orther fé\%ﬁnﬁ,‘«

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO.: 2017-CP-10-04371

MOTION TO RECONSIDER, ALTER,

OR AMEND ORDER DENYING
MOTION TO DISMISS

ON BEHALF OF DEFENDANTE

LEON MARTIN ORIﬁEwW =t

THE ORTNER LAW RM;ELC"’ e

LLC (“Oriner Defendants”), by and through the undersigned counsel and specifically teserving the

tight to answer fully the allegations of the Complaint, will move this Court before pleading on the

tenth (10th) day after service hereof ot at such time and place as s convenient to the Court and

" counsel pursuant to Rules 52(b), 59(e) and 60(b), SCRCP, fof an Order Altering or Amending The

.. Honorable Deadra L. Jefferson’s- Order Denying Defendants Leon Martin Ortner and The Ortner

. Law Firm, LLC’s Motion: to Dismiss filed on April 5, 2019. The Ortner Defendants recetved written

notice of the entry of the order on Apul 8, 2019.

ARGUMENT"

. The Ortner Defendants move this Court to alter or amend the Order Denying Defendants

Leoa Mastin Ortnet and. The Ortmer Law Firm, LLCs Motion to Dismiss on the g;ﬁound that the

collateral estoppel, equitable estoppel, estoppel by record, laches, and waiver. Specifically, though

Plaintff was timely -served <with notice of the pror Wotkers’ Compensation Commiission
) p P

proceedings, including the.consideration and disbursement of expense retrmbursement funds, and

{00891357.0QC.1}
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was represented by counsel, Plintiff made no objection to the proposed disbursement of the
$500,000.00 in funds set aside from the settlement for the payment of expenses associated with the
evaluation or treatment of the claimants. Although fully aware of the proceedings, Plaintiff did not
pursue any claim to the funds, did not object to the funds being disbursed entirely to the Rosenthal
Defendants—which had taken responsibility for paying all costs in the case—and did not contest
the Commissioner’s otder governing disbursal. As a result, Plamtff should now be estopped, as a
matter of law, from claiming additional payment from the Ortner Defendants, who made no clim
to the funds, requested a full adjudication of all claims to the funds, and relied in good faith upon
the cost-approval process of the Workers Compensation Commission and this Court should dismiss
the instant action pursuant to Rule 12(b)(1) and (6), SCRCP. |

“Coﬂ;ﬁexél estoppel, also knowa as issue preclusion, preve‘nts a party '&o@ relifigating an

~ issue that was decided in a previous action, regardless of whether the claims in the first and

subsequent lawsuits are the sarne.” Carolina Renewal, fnc. V. ébuth Caroh'na Department of
Transportation, 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Cr App 2009) (cmng udvv Iudv 383 58.C.
1,7, 677 S.E.2d 213, 217 (Ct. App. 2009)). “Thc doctrine of collatc_ial cstoppel pmvcnts litigation of
lssaes, ot claims, necessamﬂy dezerm1ed in a former proceedmg Lcoaldlcss of Whether the 1denutv of
the cause; of action in successive lawsuits are the same.” Ld; at 556, 684 S.E.éd at 783 (emphnsm n
otiginal). “The patty asserting collateral estoppel must demonstrate that the issue in the present
lawsuit \vés (1) 1ctmlly litigated in the prior action; (2) dlrectly‘detcmmled in thF; prlOl action, aﬁd
(3) necessaty to suppom the prior | udgment” Id. (citing Bezdl V. Doe 281 S. C 363 369 n. 1, 315
S.E. Zd 186 189-90 n. 1 (Ct App. 1984) “TA party <] absence from thc piewous [actton] d0m not
insulate it frorﬁ issue preclusion.” 1d. “[T]he identity of tﬂe pzu:ties, and their relaﬁonships to one
another, is simply not a c;)ncem when deciding Whethér to éppl_y dle doctrine of coﬂétei;;”tl estoppel.”

Id; see also Spavely v. AMISUB of Scuth Carolina, 379 S. C 386 398, 665 S.E.2d 7 (Ct App.
100891357.DCC.L}
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2008); Patel v. Garrett Law Firm, PC, No. 2011-186586, 2013 WL 8538731, at *1 (S.C. Ct. App.

June 26, 2013).

In Carolina Renewal, Tnc. v. Souﬂn Carolina Department of Transportation, 335 S.C. 550,

554, 684 S.E.2d 779, 782 (Ct. App. 2009), the South Carolina Court of Appeals affirmed a trial
court’s holding that a non-party was collaterally estopped from asserting a breach of contract claim

after a party with aligned interests had a full and fair opportunity to litigate the issue of damages

under the contract in a p}ig: action for slander. In Cm‘oh}m Renewal, Inc., the owner of a company
brought an action for slander against the South Carolina Department of Transportation (“SCDOT”)
alleging that an SCDOT employee made slanderous statements about him which caused his
company’s employees: to quit so that his company could no longer perform the contract. Id. at 553,
684 S.E.2d at 781.-The Court of Appeals found that the company had a full and fair opportumity to
litjgaté the issues, if not the claims, in the prior action even though it was not a party because of the
aligned inrerests of its owner. Id. at 555-56, 684 5.E.2d at 782-83. Accordingly, the Court of Appeals
determined that the company was estopped from asserting it.s breach of contract claim. Id. at 558,
684 S.E.2d at 784,

| Similarly, equitable estoppel “precludes a party from asserting nghts ‘he otherwise would

have had against another’ when kis own conduct renders assertion of those rights contrary to

equity.” Pearson v. Hilron Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 2012)

(quoting Long v.. Silver, 248 F.3d 309, 316 (4th Cir. 2001)). “For example, on¢ who delays

unzeasonably could be said to be estopped from asserting a claim if another has relied on that delay
- to hus detnment.” Id.

The elements of equitable estoppel as related to the party being estopped are: (1)
conduct which amounts to a false representation, or conduct which is calculated to
convey the impression that the facts are otherwise than, and inconsistent with, those
which the party subsequently attempts to assert; (2) the intention that such conduct
shall be acted upon by the other party; and (3) actual or constructive knowledge of

{00891357.D0CE )
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the real facts. The party asserting estoppel must show: (1) lack of knowledge, and the
means of knowlédge, of the truth as to the facts in question; (2) reliance upon the
conduct of the party estopped; and (3) a prejudicial change of position in reliance on
the conduct of the party being estopped. '

Strickland v. Strickland, 375 S.C. 76, 84-85, 650 S.E.2d 465, 470 (2007) (citing Boyd.v. Bellsouth Tel.

Tel. Co.. Inc., 369 S.C. 410, 422, 633 S.E.2d 136, 142 (2006)). A party is also precluded pursuant to

the doctrine of estoppel by record “to deny the truth of matters set forth in a record, whether

judicial ot legislative, and also to deny the facts adjudicated by a court of competent jurisdiction.”

Watson v. Goldsmith, 205 S. C. 215, 215, 31 S. E. 2d 317, 320 (1944).

A party may also voluntarly and intery:i.omaﬂy relinquish or abandon a 1;:noxvn aght.
Strickland, .at 83-86, 650 S.E.2d at 469-71. “Laches 1s an equitable doctrine deb;ned as' ‘neglect for an
unreasonable and unexplaned: length of time, under cjrcu{mstar‘lces‘ affordjhg .op]'_:;ortumty for
‘diligence, o do what in law shoul dvhave been done.™ Id. at 83, 650 S.E.2d at 469 (quoting Hallums
v. Hallums, 296 S.C. 195, 198,371 S.E.2d 325, 527 (1988)). “The Lqm‘mblc doctrine of laches is
- equivalent to the legal doct.me of wasver, which is the vohmt:uy and mtcntmml Lehnqumhment ot
‘ abqndonmenr of a known right[ T Id. at 85, 650 S F 2d at 470 (quotmg Pa;_}gg_x_v_ﬁa_r_l}g; 313 S.C.

482, -487} 443 S.E.2d 388 391 (1994)). “Acts that are mconslatcnt mth the conmmed assertion of a

right may also give wise to a waiver.” Provident Life & Acrldent Ins. F 0. V. Dnver 31 / S C. 471,

478-79, 451 S.E.2d 924, 929 (Ct. App. 1994).

T Sadie Adams, et al, v. International Paper Comoqm and T\Iummat Companv LLC (WCC
File No. OEZ()@:S}, fhe settlement agreement entered by the pa1t1<.> on L\plﬂ 1, 2014, DlOVldcd that a
portiot of the settlement funds would be deposited mtg a qtlagﬁed fund frta;n which aH attor_ueys
fees and costs would be distributed upon ﬂppioval of the Souﬂn Cﬁ:qlinﬂ »Workers’ Compensation
- Commission (“Commission”). (Consent Order § 5, July 22; 9014) Ao a iesult the Commission
undertook the responsibility of adjudicating the claims of all parties hmm‘g any pecuniary interest in

100891357.150C 1 }
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the funds set aside for the costs incurred in the prosecution of the claims, including those associated
with the evaluation and treatment of the claimants. (See OL Grantng Mot. to Release Funds, Jan.
26, 2016.)
As part of that process, the attorneys for the claimants issued a subpoena to Plainuff
. requesting any‘documerlts sﬁpportjng his claims to those fﬁnds. (Id. at 6-7.) Plaintff responded to
the subpoena and provided deposition testimony on Novembex; 2, ZOIS, duﬁng which he was
represented by his current counsel, tegarding any right to. fﬁrther cémpensation prior to the
Commission’s detetmination. (I_d_) Plainuff, however, Vfailed to ﬁxéduce a single document that
established a contractual relatiénship or entitled him to furthe-i; vcémpensz‘lt:lon.and testified that he
never signed a c.ontMCt.enUthng him to payment for any 2 qddmornl services. (Id.)

[n reliance upon Plaintiff's tepresentations in these E'n:oceédin.gs, ;;1 November 18, 20 15, the
Rosenthal Defendants, which had tzken‘responsibj.hty for P;lyiﬂg all .coéfs m the c;se, submitted to
the Comimission a motion to trelease the funds, whic.htwas served upon the Ortger Defendants aﬂd
Plaintiff. : (Qr. Grantng Mot. to Release Funds 3, j:m. 26, 2016.) The Oﬁner Defendaﬁts .sub1.nitt'ed a.

reply to the motion i which they did not make any claim to the funds but merely sought 2 full

adjudication of all claims to the funds.(id;) The Ortner reply was also served upon Plaintiff. (E_)

Plain#iff did not réspond to the moﬁéﬁ oz reply am:i the COI.’;’]_D:"IiSSiOH‘ order;d the distl’ibl;ltiOfl. of the
funds - accoldmce with {ts ﬁndmgs (d) In the order, the Commission spec1ﬁca]ly found that
Pldll;lﬂff did rllot establish enﬂﬂement to any funds in iddmon té thos; ?rewously LCLCIVCd from
counsel for.the claimanta (Id. at 3, 5, 6-7.) Plaintiff was served '\Viﬂ.’; the order but did not cﬂorlAtest it’s
ﬁndiﬁgs ot the Commission’s jurisdiction and failed to fulthel pﬁréue aﬁy chlms to pz;yment Ero&m

the deposited funds. (Id. at 10.) Instead, Plaintiff waited over a year and a half—untl August 25,

!In this action, Plantiff’s Complaint ulso does not allege the existence of any written agreement, (See Compl.)
0RO L357.00C.I |
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2017—after approval of the disbursement plan to assert any claim to payment from the already
disbursed funds.

After being afforded the opportunity to further pursue his claims prior to the disbursal of
the funds and failing to do so, Plamtiff only now seeks to litigate his claims to funds long ago
disbursed to those who diligently pursued their clatms. Plaintiff's undue delay in bringing this action
at this time violates the principles of equity, as a matter of law, after the claimants, their counsel, and
others who fully participated in the action relied upon Plaintiffs représentations ‘before the

Commission and the finality of the Commisston’s determinatton. By faling to putsue the claims to

their conclusion before the Commission, Plamtff voluntarily and intentionally relinquished and -

abandoned his tight to pursue those claims and should be estopped from asserting them irt a new

action.

CONCLUSION

Fort the fotegoing reasons, this Court should alter or amend the Order Denying Defendants
Leon Martin Ortner and The Otiner Law 'Fifm, LLCs Métdon Ato Dismiss to disﬁiés the instant
action pursuant to Rules 12(b)(1) and (6), SCRCP, on the grounds that the evidence before thie
Couzt 1s sufficient to establish that the claims are barred by the  doctrines of collateral estoppel,
equitable estoppel, estoppel by xecord,A laches, and waiver. This mqtion is further based upon the
pleadings, the previously filed motions and e:;hfbité, applicable South Carolina jutisprudence, any
affidavits and memoranda as may be submitted, and any other such matter as may be acceptable to
the Court.

[Separate Signature Page Follows]

{00891357.D0C.] |
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April 18, 2018

BARNWELL WHALEY PATTERSON &
HELMS, LLC

—

M. Daw goke, Jr., Esquire
JusgedP. Novak, Esquire

P.O. Dawer H o
Chatleston, South Carolina 29402
Phone: (843) 577-7700

Fax: (843) 577-7708
mdc@barnwell-whaley.com
jnovak@barnwell-whaley.com

Atrorneys for Defendants Leon Martin Ortaer
& The Ortner Law Firm, LLC

(O0RY1357.00C.1
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON Civil Action No. 2017-CP~10-04371 o
2, T
Cary E. Fechter, MD, > f(/ o
\2/ - &/}‘{/ " f.{'dr\{:‘
- : oo o N
Plaintiff, - : <2 PSP "
B Tl B
vs. : ONAe 7o
ORDER DENYING DEFENDANTS? ais Ty
Leon Martin Ortner, The Ortner Law Firm, MOTION TO RECONSIDER, AL ER, Oﬁ <
LLC, Gerald Rosenthal, and Rosenthal, Levy, . AMEND JUD GMEVT
Simon, and Ryles, - a0
Defendants.

Presiding Judge: Hon. Deadra L. Jefferson |

Plaintiff’s Attorney: .- Melvin Bannistet, Esq

Defendants’ Attoreys: Justin P. Novak, Esq."

M. Dawes Cooke, Jr. Esq
Date of Hearing: January 9, 2019
Court Reporter: Karen Andersen-

THIS MATTER comes before this Court by way of Defendantsr Leon Martin Ortner and

The Ortner Law Firm, LLC’s (“Defendants”) Motion to Reconsxder Alter ot Amend ﬁled April

- 18, 20189, askmg thus Cour‘c to alter or amend its Order Denying Defendants Motlon to stmlbs
filed January 8, 2018. Defendants served their Motion to Reconsider, Alter or Amend (heremafter
“Motion to Reconsider”) on April 18, 2019. The Plaintiff served its response in opposition to the
Motion on April 30, 2019." Having considered the Defendants’ Motion, as well as the various

interests balanced by the Court at the time of the ruling, the Defendants’ Motion to Reconsider is

hereby denied.?

! Plaintiff’s Counsel forwarded an e-mail to this office acknowledging receipt of the Defendants’ Motion and
opposmv the same relying on his previous filings and memorandum filed with the Court.

? This Motion is disposed of without the necessity of a hearing and decided on the record and briefs. Rule 59(%),
SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401-402, 444 S.E.2d 534, 536 {Ct. App. 1994).
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“The purpose of Rule 59(¢), SCRCP, to alter or amend the judgment is to request the trial

Jjudge to reconsider matters properly encompassed in a decision on the merits.” Amold v. State, -

3098.C. 157,172,420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when she
believes the court has misunderstood, failed to fully  consider, or perhaps failed to rule on an
argument or issue, and the party wishes for the court to reconsider or rule on it. A party must file
such a motion when an issue or argument has been raised, but not ruled on, in order to preserve it

for appellate review.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772,

780 '(2004) (emphasis in original). “A party cannot use a motion to reconsider to presént an issue

he could have raised prior to judgment but did not.” Anderson Memorial Hosp.. Inc. v. Hagen, 313

S.C. 497, 498, 443 S.E. 2d 399, 400 (Ct. App. 1994) (citing C.A.H. v. L.H., 315 S.C. 389, 434

S.E. 2d 268 (1993)); See also Arnold v. State, 309 S.C. 157, 172-73, 420 S.E.2d 834, 842 (1992).

The Defendants’ motion seeks to reargue the issue on the same basis previ&usly presented,
presents no novel facts, arguments, or theories in suppovrt of the Motion to. Reconsider. The
Defendants have not highlighted any’ portlons of the record thzs Court may have mlsunderstood
falled to fully consider, .or perhaps failed to rule on. Accordingly, the Motion to Reconsider is

hereby DENIED.

IT IS 30 ORDERED.

Y A —
Hon. Deadead. Jefferson
Presiding Judge

~ Ninth Judicial Circuit

% .
OQ\(/I’ Y day of /‘[\\ﬁ.m , 2019
Charlesten, S&\yh Carolma
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Deadra L. Jefferson, Circuit Court Judge

Case No. 2017-CP-10-04371

Cary E. Fechter, MD,

Respondent,
v,

Leon Martin Ortner, The
Ortner Law Firm, LLC,
Gerald Rosenthal, and =
Rosenthal, Levy, Simon, D
and Ryles, of which I
Leon Martin Ortner and The = {1
Ortner Law Firm, LLC, ; :;‘ (=
Gerald Rosenthal are Appellants. - =R

o

NOTICE OF APPEAL

Leon Martin Ortner and The Ortner Law Firm, LLC, appeals the enclosed Orders of
. the Honorable Deadra L. Jefferson Denying Defendants’ Motion to Dismiss dated April 4,
2019, and Denying Defendants’ Motion to Reconsider, Alter, or Amend Judgment dated June
26, 2019. Appellants received written notice of entry of the Order Denying Defendants’
Motion to Dismiss on April 8, 2019, and of the Order Denying Defendants” Motion to
Reconsider, Alter, or Amend Judgment on July 2, 2019.
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]
— X

?A%W/e/s Cooke, Jr., Esquire

ustin P. Novak, Esquire

Barnwell Whaley Patterson & Helms, LLC
P.O. Drawer H

Charleston, South Carolina 29402

Phone: (843) 577-7700
mdc@barnwell-whaley.com
jnovak@barnwell-whaley.com

Attorneys for Leon Martin Ortner

July 22, 2019
Other Counsel of Record:

Melvin D. Bannister

5115 Forest Dr., Suite G-1

Post Office Box 6833

Columbia, South Carolina 29260
Phone: (803) 782-8688
sctriallawyer@bellsouth.net

Attorney for Cary E. Fechter, MD

Michael E. Kozlarek

Kozlarek Law, LLC

14 South Main Street, Suite 130 (29601)
Post Office Box 565

Greenville, South Carolina 29602-0565
Phone: (864) 729-1931
michael@kozlareklaw.com

Attorney for Gerald Rosenthal and
Rosenthal, Levy, Simon, and Ryles, PA

& The Ortner Law Firm, LLC
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
Cary E. Fechter, MD, ) Civil Action No.: 2017-CP-10-04371
)
Plaintiff, ) GERALD ROSENTHAL’S AND
V. ) ROSENTHAL, LEVY, SIMON, AND
) RYLE’S JOINT MOTION TO DISMISS
Leon Martin Ortner, The Ortner Law )
Firm, LLC, Gerald Rosenthal, and ) =
Rosenthal, Levy, Simon, and Ryles, ) x e 5
) 2% =
Detendants. ) \\\ r:gr: -
) Ty F
-—n‘/f); -0
Named-Defendant Gerald Rosenthal (“Rosenthal”) and Named-Defendant R(S‘sent?ca% Le%
R

Simon, and Ryles, PA (incorrectly identified in the caption as Rosenthal, Levy, Simé\n, ar’laﬁyle%)'
("RLSR”) respectfully move this Court to dismiss both Rosenthal and RLSR from tlhe captioned
matter because Plaintiff has failed to serve Plaintiff’s summons and complaint on either Rosenthal
or RLSR as required by applicable law. More than 120 days have elapsed since Plaintiff filed
(August 25, 2017) the summons and complaint with the Clerk of Court (“Clerk™).

As aresult, this action has not been commenced against either Rosenthal or RLSR as required
by Rule 3(a) of the South Carolina Rules of Civil Procedure (*SCRCP”) and the Court lacks
personal jurisdiction over Rosenthal and RILSR.

The Court should dismiss Rosenthal and RLSR pursuant to Rules 12(b)(2), (4), and (5),
SCRCP. Dismissing Rosenthal and RLSR should be with prejudice because Plaintiff alleges that
more than three years have passed since Plaintiff’s asserted causes of action against Rosenthal and
RLSR accrued (January 26, 2019).

Dismissing Rosenthal and RLSR should be with prejudice pursuant to Rule 12(b)(1), SCRCP,
because the South Carolina Workers’ Compensation Commission (“SCWCC™) previously

exercised exclusive, original jurisdiction over the subject matter of the causes of action Plaintiff
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asserted in the complaint. Plaintitf had a full and fair opportunity to participate before the SCWCC,
and the Circuit Court has been divested of jurisdiction to hear and determine Plaintiff’s claims;
and Plaintiff failed to seek review of the prior administrative determinations of the material facts
and legal issués at issue in this captioned matter re-litigation of Plaintiff’s claims. Plaintiff is
further barred from re-litigating the claims because the SCWCC necessarily determined the

material facts and issues of law Plaintiff now seeks to re-litigate.

FACTUAL BACKGROUND

L. Atall times relevant to this action, Rosenthal was a citizen and resident of the State of Florida.
2. At all times relevant to this action, RLSR was a Professional Association organized and
operating under the laws of the State of Florida and headquartered therein and was not

registered as a foreign corporation in the State of South Carolina.

(WS}

- According to the Court’s docket, Plaintift filed a summons and complaint in this captioned
matter with the Clerk of Court of Charleston County (“Clerk”™) on August 25, 2017. See Exhibit
A [Docket Sheet (May 1, 2019)]. |

4. Plaintiff’s Complaint alleges, supported by Plaintiff’s swormn affidavit, which was filed with
the Clerk on January 9, 2019, averring the underlying workers compensation cases that form
the basis of Plaintiff’s claims against all Defendants “were resolved on January 26, 2016.” See
Exhibit B [Fechter’s Afﬁdavit] at 15 and Complaint at § 17.

5. Plamuft, through his counsel, filed an affidavit with the Clerk on J anuary 9, 2019, which claims
Plamtift effected service of Plaintif’s summons and complaint by certified mail on RLSR on
October 12, 2017. See generally Exhibit C [Bannister’s Affidavit].

6. Bannister’s Affidavit is dated and was filed approximately 15 months after purported service

and approximately 17 months after Plaintiff filed the summons and complaint. See id.
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7. Bannister’s Affidavit asserts the summons and complaint were delivered, by certified mail,
restricted delivery, return receipt requested, as follows: “Gerald Rosenthal, at 1401 Forum
Way, Sixth Floor, West Palm Beach, Florida.” See Exhibit C at Schedule C and Scheduie D.

8. Bannister’s Affidavit asserts service of the summons and complaint was perfected against
RLSR even though the return receipt (“Green Card”) clearly shows the restricted delivery was
to “Gerald Rosenthal, ” and nowhere reflects RLSR as an addressee. See generally Exhibit C
at Schedule C and Schedule D.

9. Plaintiff has not asserted that Plaintiff made any other attempt to serve either Rosenthal or
RLSR with the summons and complaint.

10. Based on information and belief, Plaintiff’s only attempt to serve the summons and complaint
on either Rosenthal or RLSR was by the certified mail referenced in Bannister’s Affidavit.

I'1. Rosenthal does not now and has never resided at 1401 Forum Way, Sixth Floor, West Palm
Beach, Florida. See Exhibit D [Affidavit of Gerald Rosenthal] at 4 8.

12. At all times relevant to this action, 1401 Forum Way, Sixth Floor, West Palm Beach, F lorida,
has been the address of RLSR’s principal places of business.

13. No individual working at RLSR has ever been authorized to accept service on Rosenthal’s
behalf. See Exhibit D at 9 and ExhibitvE [Affidavit of Jonathan Todd Levy] at § 12.

14. Ed Elder (“Elder”) signed the Green Card. See Exhibit F [Affidavit of Ed Elder] at 9 10. |

15. Elder is not now, nor has he ever been, designated by, or authorized to accept service on behalf
of, Rosenthal. See Exhibit D at 4 9 and Exhibit F at 97.

16. At all times relevant to this Motion, Elder served as a rotating receptionist and file cierk for
RLSR. See Exhibit F at ) 4 and Exhibit E at ] 14.

17.1n Elder’s limited capacity as a rotating receptionist and file clerk, Elder is occasionally
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stationed at the reception desk to greet clients and receive phone calls and perform other
clerical tasks like organizing files, making copies and scanning documents. Sée Exhibit Fq5
and Exhibit E at | 14.

18. Elder is not, nor has he ever been, an officer, a managing or general agent, or otherwise an
agent authorized by appointment or by law to serve as a statutory agent for RLSR. See Exhibit
F at 9 6 and Exhibit E at §.15.

19. At the time and date on which Elder signed the return receipt card, he was at the reception desk
by happenstance and received all the mail delivered to RLSR’s office by the mail carrier. See
Exhibit F § 9-10.

20. At all times relevant to this Motion, RLSR had approximately 42-43 employees and receives
a large stack of mail every day. See Exhibit E at  16.

21. Any mail addressed to Rosenthal, including the envelope to which the Green Card was atfixed,
was delivered with a stack of other mail addressed to RLSR. See Exhibit F at 1 10.

22. The envelope to which the Green Card was affixed did not contain any indication whatsoever
as to what was contained in the envelope. See Exhibit F at q 10.

23. Rosenthal retired from RLSR on December 31, 2015. See Exhibit D at 1 7 and Exhibit E at
10.

24. Atthe time of the envelope’s delivery to the United States Postal Service (at or about 2:05 p.m.
on October 5, 2017), Rosenthal was not serving as registered agent for RLSR and was not
otherwise an officer, a managing or general agent, or otherwise an agent authorized by
appointment or by law to receive service of process for RLSR. See Exhibit G [United States
Postal Service Tracking Information (last accessed May 1, 2019)], Exhibit D at § 11 and

Exhibit E at q 10.

Page 4 of 15

TLEV00TADLTOZH#ASYD - SYI1d NOWNOD - NOLSTTIVHO - INd 82:8 €T Bnv 0202 - 3714 ATIVOINOHLO3 13




25. Atall times relevant to this Motion, the registered agent of record for RLSR as maintained by
the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is
6921 Finamore Circle, Lake Worth, Florida 33467. See Exhibit E at § 9.

26. RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months
before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the
summons and complaint). See Exhibit E at 9.

27. RLSR’s registered agent’s address is readily available to the public by performing a free search
at the Florida Secretary of State’s website:

http://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirvtype=Officer

RegisteredAgentName&directionType=PreviousList&searchNameOrder=LEVYJONATHA

NTODD%20H399270&ageregateld=domp-h39927-45562dcd-b18d-4eaa-a838-

cbb6e995 SCdS&searchTerm=levv%20ionathon&1istNameOrder=LEVYJONATHANP%ZOP

020000633071 (last accessed May 1, 2019). See Exhibit E at § 9.

28. As of the filing of this Motion, more than 600 days have passed since Plaintift filed the
summons and complaint, and; to date, Plaintiff has failed to serve either Rosenthal or RLSR.
See Exhibit D at ¥ 10 and Exhibit E at § 13.

29. As of the filing of this Motion, more than three years have passed since Plaintiff asserts
Plaintiff’s causes of action arose.’

30. Plaintiff’s claims have necessarily been resolved by prior order of the SCWCC. See Ortner
Defendants’ Motion to Dismiss, Allegations, Undisputed Facts, and Procedural History, filed
with the Clerk on January 8, 2018 (“Ortner’s Motion).

DISCUSSION — SERVICE/PERSONAL JURISDICTION

'Exhibit B at 15 and Complaint at  17.
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31. Commencement of an action in South Carolina is governed by Rule 3(a), SCRCP.
32. Rule 3 provides:
“(a) Commencement of civil action. A civil action is commenced when
the summons and complaint are filed with the clerk of court if.
(1) the summons and complaint are served within the statute of limitations
in any manner prescribed by law; or
(2) if not served within the statute of limitations, actual service must be
accomplished not later than one hundred twenty days after filing.”
(second emphasis added)
33. Rule 3(a) is the Supreme Court’s embodiment of South Carolina Code Annotated section 15-
3-20, which provides:
“(A) Civil actions may only be commenced within the periods prescribed in
this title after the cause of action has accrued . . . . (B) A civil action is
‘commenced when the summons and complaint are filed with the clerk of
court if actual serviée is accomplished within one hundred twenty days after
filing”
(emphasis added).
34. The applicable statute of limitation for an action sounding in contract (express or implied) is
three years. S.C. Code Ann. § 15-3-530(1).
35. The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code
Ann. § 15-3-530(7).
36. Any action based on the South Carolina Unfair Trade Practices Act, may not be brought “more

than three years after discovery of the unlawful conduct which is the subject of the suit.” S.C.
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Code Ann. § 39-5-150.

37. Rule 3(a) and section 15-3-20(B) make clear that a civil action is not commenced merely by
filing a summons and complaint with a clerk of court but rather for an action to be commenced,
actual, technical service must be accomplished on or before the statute of limitations runs or
within one hundred twenty days after filing.

38. “[Clourts must follow a statute’s plain and unambiguous language, and when the language is
clear, ‘the rules of statutory interpretation are not needed[,] and the court has no right to impose
another meaning.” [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal
citation omitted)].” S.C. Dep’t of Soc. Servs. v. Boulware, 422 S.C. 1, 8,809 S.E.2d 223, 226
(2018).

39. Not only is timely, proper service of process a statutory and procedural requirement in its own
right, but proper service of process confers personal jurisdiction over a defendant to the court.
Richardsony. P.V., Inc., 383 S.C. 610, 615; 682 S.E.2d 263, 265 (2009). Absent proper service,
the court lacks personal jurisdiction over a defendant. 4.

A, Service as to Roéenthal

40. Rule 4(d)(1), SCRCP, provides for service on an individual of at least 14 years ot age. Rule
4(d)(1) requires “deliver[y of] a copy of the summons and complaint to him personally or by
leaving copies thereof at his dwelling house or usual place of abode with‘some person of
suitable age and discretion then residing therein, or by delivering a copy to an agent authorized
by appointment or by law to receive service of process.”

41. Rule 4(d)(1) permits a plaintiff three options for service on an individual: (a) delivering a copy
of the summons and complaint directly to the named-defendant; (b) delivering the summons

and complaint to an appropriate person at the named-defendant’s dwelling house or usual place
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of abode; or (c) by delivering a copy of the summons and complaint to an agent authorized by

law to accept the named-defendant’s civil process.

42. Plaintiff failed to comply with Rule 4(d)(1), SCRCP, by having the postal carrier deliver an
unmarked envelope to Rosenthal’s attention (not by actual personal service) at Rosenthal’s
former place of business (not dwelling place or usual place of abode). Further, Elder is not nor
has he ever been Rosenthal’s “agent authorized by appointment or by law to receive service of
process.”

43. Plaintiff has not asserted service of the summons and complaint has ever been effected against
Rosenthal, and, to the best of Rosenthal’s knowledge, no other attempt to serve Rosenthal has
been made. See Exhibit D at 1 10.

44. As a result, there is no question (a) Plaintiff () has failed to serve Rosenthal as required by
Rule 4(d)(1), SCRCP, (ii) has failed to commence an action against Rosenthal, as required by
section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court lacks personal jurisdiction over

Rosenthal as a result of Plaintiff’s failing to effect service of civil process.

B. Service as to RLSR

45. Rule 4(d)(3), SCRCP, provides that service on a corporation may be made “by delivering a
copy of the summons and complaint to an officer, a managing or general agent, or to any other
agent authorized by appointment or by law to receive service of process.” See also Roberson
v. S Fin of S.C., Inc., 365 S.C. 6, 10,615 S.E2d 112, 114 (2005).

46. Bannister’s Affidavit asserts service on RLSR was effective. See Exhibit C.

47. However, on its face, Bannister’s Affidavit fails to make even a prima facie showing that

Plaintiff etfected service against RLSR.

48. The Green Card (restricted delivery) was addressed individually to Gerald Rosenthal, without
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any reference to RLSR. The Green Card was neither signed for nor accepted by Rosenthal.

Moreover, regardless of whether Elder or some other person sitting at the reception desk at the
moment when the mail arrived signed the Green Card, that signature might be something the

Court could review in determining whether the envelope was received by the actual addressee

(restricted delivery) but it could never serve as evidence of acceptance by an entity whose
name is not even reflected on the return receipt. For this Court to permit otherwise would
eviscerate the nature of the proper address requirements for general mail delivery and the
concept of “restricted delivery” to the addressee as embodied in Rule 4(d)(8), SCRCP, thereby
permitting anyone to accept service on behalf of a corporation even when the corporation is
not even listed as the addressee.

49. Further, under Rule 4(d)(8), SCRCP, even if a plaintiff has made a prima facie showing of
effective service (which, in this case, Plaintiff has not) a defendant is entitled to refute a
plaintiff’s assertion that the service of process was effective, Roche v. Young Brothers, ]’nbc.,
318 5.C. 207,211, 456 S.E.2d 897, 900 (1994), by showing “that the return receipt was signed
by an unauthorized person.” Graham Law Firm, P.4.,396 8.C. at 297, 721 S.E.2d at 434: see
also Rule 4(d)(8), SCRCP.

50. Rule 4(d)(3), SCRCP, is very specific in its requirements as to whom is entitled to accept
service for a non-natural person: “ofﬁcer, a.managing or general agent, or otherwise an agent
authorized by appointment or by law to receive service of process.”

51. Our Supreme Court has made it clear that Rule 4(d)(3) does not permit just “anyone who
happens to pick up the mail” to bind a defendant for purposes of service of process. Graham
Law Firm, P.A. v. Makawi, 396 S.C. 290, 297, 721 S.E.2d 430, 434 (2012).

52. As is made clear by both Elder’s Affidavit and Levy’s Affidavit, Elder has never been an
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“otticer, a managing or general agent, or otherwise an agent authorized by appointment or by
law to receive service of process.”

53. Similarly, according to both Rosenthal’s Affidavit and Levy’s Affidavit, on the date Plaintiff
deposited the envelope with the United State Postal Service and at the date on which the Green
Card was signed, the only authoriéed agent on whom Plaintiff could have served process was
Levy, as RLSR’s registered agent under Florida law (a position Levy held over a year before
Plamtiff mailed the envelope).

54. Despite these realities, Plaintiff sent an envelope (a) unmarked as to the contents (that is,
nothing on the outside of the envelope revealed it contained a summons and complaint), (b)
addressed to an individual who was not (1) employed by RLSR, (ii) authorized to accept
service, and (c) without even listing RLSR on the outside of the envelope as the intended

recipient, and fifteen months after mailing that envelope, Plaintift asserts, for the first time, the
envelope constituted effective service on RLSR.

55. This is not effective service under Rule 4(d)(3).

56. Moreover, the “delivery” of the unmarked envelope without a proper addressee or addresé and
to someone who was not authorized to accept service does not comport with notions of
fundamental fairhess or due process, which “include notice, an opportunity to be heard in a
meaningtul way, and judicial review.” Harbir v. City of Charleston, 382 S.C. 383, 393, 675
S.E.2d 776, 781 (Ct. App. 2009); see also S.C. Const. Art. I, § 3; U.S. Const. amend. V.

57. Further, when serving process on a corporation outside of the forum state, Rule 4(c)(2)(C)(0)
of the Federal Rules of Civil Procedure (“FRCP”) (to which our courts regularly look for

analogous concepts), provides that service of process is made according to the law of the state

in which the corporation is located.
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58. In Florida, service of process on a corporation is governed by Florida Statute Annotated section
48.081, which provides a list of officers and agents (including the registered agent according
to Florida Statute Annotated section 48.091), in order of preference, on whom service may be
made and provides that service may be effected by enly a County Sheriff or the Sheriff's
authorized process server.

59. Whether the Court looks to Rule 4(d)(3), SCRCP, Rule 4(e)(2)(C)(1), FRCP, or applicable
Florida law, Plaintiff failed to comply.

60. Other than the single envelope addressed to Rosenthal, to the best of RLSR’s knowledge, no
other attempt to serve RLSR has been made. See Exhibit E at 913,

61. As a result, there is no question (a) Plaintiff (1) has failed to serve RLSR as required by Rule
4(d)(3), SCRCP, (ii) has failed to commence an action against RLSR, as required by section
15-3-20(B) and Rule 3, SCRCP, and (b) this Court lacks personal jurisdiction over RLSR as a
result of Plaintiff’s failing to effect service of civil process.

DISCUSSION - SUBJECT MATTER JURISDICTION

62. According to Plaintiff's Complaint, Plaintitf seeks to be further compensated for the
performance of medical examinations and the issuance of medical reports for claimants
involved in Sadie Adams, et al. v. International Paper Company and Nevamar Company, LLC

(WCC File No. 0326995) (“Adams Matiers™).

63. The procedural history of the Adams Matters has been summarized to this Court in Ortner’s

Motion.2

64. A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except

*Rosenthal and RLSR reserve the right to amend and expand on the Adams Matters procedural history as well as the

arguments contained in the Ortner Motion as may be appropriate in any hearing before the Court and any future filings
in this captioned matter.
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those cases in which exclusive jurisdiction shall be given to inferior courts.” S.C. Const. Art.
V, § 11 (emphasis added).

65. According to South Carolina Code Annotated section 42-3-180 and the related authorities cited
in the Ortner Motion, the SCWCC is such a court, which has been given exclusive jurisdiction
over “[a]ll questions arising under this title, if not settled by agreement of the parties interested
therein with the approval of the commission, [all these questions] shall be determined by the
commission, except as otherwise provided in this title.”

66. Rosenthal and RLSR concur with Ortner Defendants and adopt (subject to expansion and
amplification) the arguments contained in the Ortner Motion that the»Circuit Court is divested
of subject matter jurisdiction and that exclusive subject matter jurisdiction to determine
Plaintiff’s claims for compensation resided with the SCWCC.?

67. Similarly, Rosenthal and RLSR concur with Ortner Defendants and adopt (subject to expansion

and amplification) the arguments contained in the Ortner Motion that the principles of res

Judicata and collateral estoppel provide that “once the Commission approves a compensation |

agreement, the factual issue of liability under the Act is finally adjudicated and cannot be
retried on collateral attack.” McCreery v. Covenant Presbyterian Church, 303 S.C. 271. 273,
400 S.E.2d 130, 131 (1990).

PRAYER FOR RELIEF

Based on the foregoing, Rosenthal and RLSR seek an order from this Court:

*As the Ortner Defendants also described in extensive detail in the Ortner Motion, in addition to Plaintiff s opportunity
to litigate this matter before the SCWCC, Plaintiff previously sought to litigate the same issues that are the subject of
this captioned matter by filing grievances with the Supreme Court of South Carolina’s Office of Disciplinary Counsel
(*ODC”) alleging that Lee Ortner and Rosenthal failed to provide payment for the services rendered in the Adams
Marters. After an investigation, the ODC determined that there was no evidence of any misconduct by either Ortner
or Rosenthal because there was no obligation to pay Plaintiff for any work Plaintiff allegedly performed. Having had
two authorities already reject Plaintiff’s clams, this captioned matter is Plaintiff's third attempt to bite the same apple.
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finding Plaintiff has failed to serve the summons and complaint on Rosenthal as required
by Rule 4(d)(1), SCRCP;

tinding Plaintiff has failed to serve the summons and complaint on RLSR as required by
Rule 4(d)(3), SCRCP;

finding Plaintiff has failed to commence the captioned matter against either Rosenthal or
RLSR as required by Rule 3, SCRCP;

. finding this Court lacks personal jurisdiction over Rosenthal because of Plaintiffs failing
to serve Rosenthal as required by Rule 4(d)(1), SCRCP;

finding this Court ilacks personal jurisdiction over RLSR because of Plaintiff’s failing to
serve RLL.SR as required by Rule 4(d)(3). SCRCP:

finding that this Court lacks subject matter jurisdiction because the SCWCC possessed
exclusive jurisdiction over the subject matter of this captioned matter;

dismissing the captioned matter against Rosenthal and RLSR with prejudice; and

granting all other legal and equitable relief as may be available to Rosenthal and RLSR, as -

this Court deems just and proper.

[SIGNATURE PAGE FOLLOWS]
REMAINDER OF PAGE INTENTIONALLY BLANK]
i
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Greenville, South Carolina
May 13, 2019
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Greenville, South Carolina 29602-0565
O: 864-729-1931

M: 803.312.3199

F: 864.670.5246

Attorney for:

Named-Defendant Gerald Rosenthal,
Named-Defendant Rosenthal, Levy, Simon
and Ryles, PA
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EXHIBIT J



SOIT- cP=10-43 7

Cary E. Fechter, MD, Respondent,

V.

Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald
Rosenthal, and Rosenthal, Levy, Simon, and Ryles,
Defendants, =

Of Which Leon Martin Ortner and The Ortner Law Firm,
LLC are the Appellants. '

Appellate Case No. 2019-001230

ORDER

Appeliants have served and filed a notice of appeal from the circuit court's
order denying Appellants' motion to dismiss and Appellants' motion to
reconsider, alter or amend. Because the underlying orders are not immediately
appealable, this appeal is dismissed. See S.C. Code Ann. § 14-3-330 (2017);
Huntley v. Young, 319 S.C. 559, 560, 462 S.E.2d 860, 861 (1995) (stating
generally the denial of a motion to dismiss is not immediately appealable); 4llison
v WL Gore & Assocs., 394 S.C. 185,188,714 S.E.2d 547, 549 (2011) (providing
an order derying a motion to dismiss for lack of subject matter jurisdiction 1s not
directly appealable because, among other thmgs, it does not affect the merits). The
remittitur will be sent as provided in Rule 221, SCACR.

D 4/ 9]

e FOR FAE COORT

e

Columbia, South Carolina
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ce:
M. Dawes Cooke, Jr., Esquire
Justin Paul Novak, Esquire
Melvin Dean Bannister, Esquire

* FILED
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 28211
1220 SENATE STREET
V. CLAIRE ALLEN : ) COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

November 13, 2019

The Honorable Julie J. Armstrong
100 Broad St Ste 106
Charleston SC 29401-2210

REMITIITUR =% & 1t
Re: Cary E. Fechter v. Leon Martin Ortner I 25 c
Lower Court Case No. 2017CP1004371 | | R
Appellate Case No. 2019-001230 , o =
o - =
. . 2
Dear Clerk of Court: ‘ N R

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

BN

CLERK

Enclosure

cc: M. Dawes Cooke, Jr., Esquire
Justin Paul Novak, Esquire
Melvin Dean Bannister, Esquire
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SOIT- cP=10-43 7

Cary E. Fechter, MD, Respondent,

V.

Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald
Rosenthal, and Rosenthal, Levy, Simon, and Ryles,
Defendants, =

Of Which Leon Martin Ortner and The Ortner Law Firm,
LLC are the Appellants. '

Appellate Case No. 2019-001230

ORDER

Appeliants have served and filed a notice of appeal from the circuit court's
order denying Appellants' motion to dismiss and Appellants' motion to
reconsider, alter or amend. Because the underlying orders are not immediately
appealable, this appeal is dismissed. See S.C. Code Ann. § 14-3-330 (2017);
Huntley v. Young, 319 S.C. 559, 560, 462 S.E.2d 860, 861 (1995) (stating
generally the denial of a motion to dismiss is not immediately appealable); 4llison
v WL Gore & Assocs., 394 S.C. 185,188,714 S.E.2d 547, 549 (2011) (providing
an order derying a motion to dismiss for lack of subject matter jurisdiction 1s not
directly appealable because, among other thmgs, it does not affect the merits). The
remittitur will be sent as provided in Rule 221, SCACR.

D 4/ 9]

e FOR FAE COORT

e

Columbia, South Carolina
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ce:
M. Dawes Cooke, Jr., Esquire
Justin Paul Novak, Esquire
Melvin Dean Bannister, Esquire
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The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 28211
1220 SENATE STREET
V. CLAIRE ALLEN : ) COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

November 13, 2019

The Honorable Julie J. Armstrong
100 Broad St Ste 106
Charleston SC 29401-2210

REMITIITUR =% & 1t
Re: Cary E. Fechter v. Leon Martin Ortner I 25 c
Lower Court Case No. 2017CP1004371 | | R
Appellate Case No. 2019-001230 , o =
o - =
. . 2
Dear Clerk of Court: ‘ N R

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

BN

CLERK

Enclosure

cc: M. Dawes Cooke, Jr., Esquire
Justin Paul Novak, Esquire
Melvin Dean Bannister, Esquire
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EXHIBIT I



RESPONDENTS’ TABLE REFLECTING SIMILARITIES AND
DIFFERENCES BETWEEN 15T MTR AND 2D MTR

I*MTR 2™ MTR 1 MTR 2 MTR
1 Omitted 35 40
2 7 36 41
3 8 37 42
4 9 38 43
5 10 39 44
6 11 40 45
7 12 41 46
8 13 42 47
9 14 43 43!
10 15 44 49
11 16 45 50
12 17 46 51
13 18 47 53
14 19 48 54
15 20 49 55
16 21 50 56
17 22 51 57
18 23 52 58
19 24 53 59
20 262 54 60
21 27 55 61
22 25 56 62
23 28 57 63
24 29 58 64
25 30 59 65
26 31 60 66
27 32 61 67
28 33 62 68
29 34 63 69
30 35 64 70
31 36 65 71
32 37 66 72
33 38 67 773
34 39 68 78

!Date changed from June 8, 2020 to August 4, 2020
2Exhibit I missing
3Date changed from June 8, 2020 to August 4, 2020



EXHIBIT J



FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS CASE NO. 2017-CP-10-04371

Cary E. FECHTER, MD, Leon Martin Ortner, The Ortner Law Firm, LLC,

CHECK ONE:

[

X
[
O

Gerald ROSENTHAL, and ROSENTHAL, Levy,
Simon, and Ryles,

Plaintiff(s) Defendant(s)

JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [ ] S. C. Code Ann. Section 56-36-100

ACTION STRICKEN (CHECK REASON): [] Rule 40(j) SCRCP; [] Bankruptcy;

[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

IT IS ORDERED AND ADJUDGED: [ ] formal order to follow; [X] Statement of Judgment by the Court:

This matter was before this court on the defendants' motion to dismiss this civil action. The motion
was granted by the Court and a formal order explaining the ruling was filed for record on June 8, 2020. The
identical order was inadvertently and erroneously filed a second time on August 4, 2020.

The identical erroneous ORDER filed on August 4, 2020 IS therefore hereby VACATED and has no
force or effect. The original order granting the defendants' motion to dismiss which was filed for record on
June 8, 2020 shall stand alone as the ruling of this Court on the defendants' motion to dismiss.

J. DERHAM COLE, PRESIDING JUDGE

This judgment was entered on the day of and a copy mailed first class this day of

to attorneys of record or to parties (When appearing pro se) as follows:

MELVIN D. BANNISTER, Pro Se JUSTIN P. NOVAK, Esgq.

MICHAEL E. KOZLAREK, Esq.

ATTORNEY(S) FOR PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

JULIE J. ARMSTRONG, CLERK OF COURT

SCRCP FORM 4 (Revised 5/00)
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Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner , defendant, et a
Case Number: 2017CP1004371

Type: Order/Form 4

IT ISSO ORDERED!

¢J. Derham Cole 2053

Electronically signed on 2020-08-21 15:06:44 page 2 of 2
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EXHIBIT K



Michael Kozlarek

From: Melvin D. Bannister <sctriallawyer@bellsouth.net>

Sent: Wednesday, August 12, 2020 14:51

To: jeolej@sccourts.org; Michael Kozlarek; Justin Novak; Melvin Bannister
Subject: Fechter v. Ortner, Rosenthal, et al; 2017-CP-10-4371

Attachments: J. Derham Cole 8-12-20.pdf

Dear Judge Cole:
Transmitted herewith is letter, which I have mailed and faxed to you.

Melvin D. Bannister
P. O. Box 811
Columbia, SC 29202
(p) 803-782-8688
(f) 803-782-8677

Confidentiality Notice: This electronic transmission is intended for the individual or entity to which it is
addressed. This communication may contain information that is privileged, confidential, or otherwise
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print,
retain, copy or disseminate this message or any part of it. If you have received this message in error,
please notify Melvin D. Bannister, immediately by phone or facsimile at the above numbers.
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MELVIN D. BANNISTER

Trial Lawyer
1826 Bull Street Mailing Address:

Columbia, SC 29201 Post Office Box 811
’PI:eIephoneI ggg; ;gg:gg?g Email: sctriallawyer@bellsouth.net Columbia, SC 29202
ax.

By US Mail, email icolej@sccourts.org, and fax 864-596-3592

August 12, 2020

The Honorable Joseph Derham Cole
PO Box 1744

Spartanburg, SC 29304

Re:  Fechter v. Ortner, Rosenthal, et al.
2017-CP-10-4371

Dear Judge Cole:

| am in receipt of notice of the filing of your order of August 4, 2020, entitied “ORDER
GRANTING GERALD ROSENTHAL'S AND ROSENTHAL, SIMON, LEVY, AND
RYLES’ JOINT MOTION TO DISMISS”. This Order relates to an action brought by Dr.
Fechter against Gerald Rosenthal and others. | believe that this order, (which is exactly
the same order which you issued on June 8, 2020) does not address the Plaintiffs
motion to reconsider, filed under Rule 59, on June 17, 2020. | respectfully request that
you render an order disposing of this motion to reconsider. If you believe a conference

call among the Court and counsel would be in order to discuss this matter, | will make
myself available at your convenience.

cc: ichael E. Kozlarek, Esq. (by email)
| Justin P. Novak, Esq. (by email)
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EXHIBIT L



Michael Kozlarek

From: Melvin D. Bannister <sctriallawyer@bellsouth.net>

Sent: Tuesday, August 18, 2020 09:42

To: jeolej@sccourts.org; Michael Kozlarek; Justin Novak; Melvin Bannister
Subject: Fechter v. Ortner, Rosenthal, et al; 17-CP-10-4371

Dear Judge Cole:

Due to the jurisdictional issue concerning appeals, I request that you issue a Form 4 order withdrawing
the erroneously filed August 4, 2020 (Rosenthal) order. If you cannot issue the Form 4 order, I will have
to file an appeal by September 3, since the time limit to file a notice of appeal cannot be extended, even
by agreement.

Thank you for your kind consideration.

Melvin D. Bannister
P. O. Box 811
Columbia, SC 29202
(p) 803-782-8688
(f) 803-782-8677

Confidentiality Notice: This electronic transmission is intended for the individual or entity to which it is
addressed. This communication may contain information that is privileged, confidential, or otherwise
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print,
retain, copy or disseminate this message or any part of it. If you have received this message in error,
please notify Melvin D. Bannister, immediately by phone or facsimile at the above numbers.
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EXHIBIT M



FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS CASE NO. 2017-CP-10-04371

Cary E. FECHTER, MD, Leon Martin ORTNER, The ORTNER LAW FIRM, LLC,

Gerald ROSENTHAL, and ROSENTHAL, LEVY, SIMON,
and RYLES, PA,

Plaintiff(s) Defendant(s)
CHECK ONE:

] JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

X

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [] other

o O

ACTION STRICKEN (CHECK REASON). ] Rule 40() SCRCP; [] Bankruptcy;

(] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [ ] Other

IT IS ORDERED AND ADJUDGED: [} formal order to follow; [{ Statement of Judgment by the Court:

This matter is before the Court on Plaintiffs Rule 59(e) motions to reconsider Orders filed 06/08/2020
{(Rosenthal) and 08/04/2020 (Ortner) dismissing the complaint against all defendants, and on Defendants' (Rosenthal)
Rule 59(¢) motion to reconsider an 08/24/2020 Order vacating an 08/04/2020 Order granting the Rosenthal defendants'
motion to dismiss.

This matter was initially before this court on the defendants' motions to dismiss this civil action. The motions
were granted as reflected in a Form 4 Order filed 02/05/2020. Formal orders were filed 06/08/2020 (Rosenthal Order)
and 08/04/2020 (Ortner Order) explaining the rulings of the Court. The identical 06/08/2020 (Rosenthal) Order was
inadvertently and erroneously filed a second time on 08 /04/2020. On 08/24/2020 the Court, upon realization of the
filing error, filed a Form 4 Order vacating the identical "Rosenthal" Order filed on August 4, 2020 and providing that
"[t|he original order granting the defendants’ [Rosenthal] motion to dismiss which was filed for record on June &, 2020
shall stand alone as the ruling of this Court on the defendants’ motion to dismiss".

This Court has considered PLAINTIFF'S and DEFENDANTS' MOTIONS to RECONSIDER and the respective
briefs and argument submitted in support and opposition to, and now find that; (1) Plaintiff's motions to reconsider the
Court's 06/08/2020 Order dismissing the Rosenthal defendants and the Court's 8/04 /2020 Order dismissing the Ortner
defendants, and (2) the Rosenthal defendants' motion to reconsider the Court's 08/24/2020 Order vacating an
08/04/2020 Order dismissing the Rosenthal defendants should be and ARE therefore DENIED.

J. DERHAM COLE, PRESIDING JUDGE
This judgment was entered on the day of and a copy mailed first class this day of to attorneys
of record or to parties (when appearing pro se) as follows:
MELVIN D. BANNISTER, Esq. JUSTIN P. NOVAK, Esq.

MICHAEL E. KOZLAREK, Esg.

ATTORNEY(S) FOR PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

JULIE J. ARMSTRONG, CLERK OF COURT

SCRCP FORM 4 (Revised 5/00)
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Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner defendant, et al
Case Number: 2017CP1004371

Type: Order/Form 4

( - ITIS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2021-03-29 16:24:11  page 2 of 2
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R ECEIVED

1V & & ﬁ.

THE STATE OF SOUTH CAROLINA o
In The Court of Appeals May 282021

SC Court of Appeals

APPEAL FROM THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

J. Derham Cole, Circuit Court Judge

Case No. 2017-CP-10-04371
APPELLATE CASE NO 2021-000446

Cary E. Fechter, MD.......cooiiiiiii e Appellant,

Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald Rosenthal, and
Rosenthal, Levy, Simon and Ryles, PA Respondents.

PROOF OF SERVICE

The undersigned hereby certifies that on May 28, 2021, he caused to be served a copy of
the foregoing Motion to Dismiss Appeal on all parties of record via electronic mail containing
the above-referenced document to each counsel’s individual AIS email address pursuant to SC

Supreme Court COVID Order 2020-05-29-01 as follows:

Counsel for Cary E. Fechter, MD:

Melvin D. Bannister, Esq.
P.O. Box 811
Columbia, South Carolina 29202
sctriallawyer@bellsouth.net




Counsel for Leon Martin Ortner, The Ortner Law Firm, LLC:

Justin P. Novak, Esq.

Barnwell Whaley Patterson & Helms, LLC
288 Meeting Street, Suite 200
Charleston, South Carolina 29401
jnovak@barnwell-whaley.com

s/ Michael E. Kozlarek

Michael E. Kozlarek (SC Bar No. 69330)
KOzZLAREK LAW LLC
michael@kozlareklaw.com

330 East Coffee Street (29601)

Post Office Box 565

Greenville, South Carolina 29602-0565
O: 864.527.5941

M: 803.312.3199

F: 864.670.5246

Counsel for Gerald Rosenthal, and Rosenthal, Levy,
Simon and Ryles. PA
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MiCHAEL E, KOZLAREK SCCED

KOZ LA R E K Admitted: 5C, GA, NC, VA
» Mobile:  803.312.3199

SC: 864.527.5941
S LAW e GA: 229.726.0127

michael@kozlareklaw.com

May 28, 2021

By US MAIL AND E-MATL CTAPPFILINGS@SCCOURTS.ORG
The Honorable Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals RECEm
P.O. Box 1169
Columbia, South Carolina 29211 M ay 2 8 202 1

Re: Cary E. Fechter v. Leon Martin Ottner, et al. SC Cﬂurt Of Appea’s

Appeal from Court of Common Pleas (Charleston County)
Civil Action No.: 2017-CP-10-04371
Appellate Case No. 2021-000446

Dear Mrs. Kitchings:

Enclosed please find Respondents” Motion to Dismiss Appeal and Proof of Setvice. By copy of this
correspondence, we ate serving all counsel of record with a copy of the attached documents.

Our firm check in the amount of $50.00 in payment of the requisite filing fee will follow by US Mail.

Should you have any questions regarding this matteg, pleage do not hesitatg'fo ¢o .

Michael E. Kozlarek

Enclosures

cc: Melvin D. Bannister (via email)
Justin Novak (viz emazl)

Post Office Box 565 | Greenville, South Carolina | 29602-0565
330 East Coffee Street | Greenville, South Carolina | 29601
121 North West Street Unit B | Bainbridge, Georgia | 39817





