
THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

 
________________________________ 

 
APPEAL FROM THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON 
 

J. Derham Cole, Circuit Court Judge 
 

________________________________ 
 

Case No. 2017-CP-10-04371 

APPELLATE CASE NO 2021-000446 
_______________________________ 

 
Cary E. Fechter, MD……….……………………………………………. Appellant, 
 

v. 
 

Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald Rosenthal, and 
Rosenthal, Levy, Simon and Ryles, PA     Respondents. 

_____________________________ 
 

MOTION TO DISMISS APPEAL 
_____________________________ 

Respondents, Gerald Rosenthal, and Rosenthal, Levy, Simon and Ryles, PA (collectively, 

“Respondents”) move to dismiss the captioned appeal, for which Appellant filed the Notice of 

Appeal on or about April 21, 2021, appealing from the order of the Honorable J. Derham Cole, 

filed March 30, 2021.1 In support of this Motion, Respondents provide the following: 

PROCEDURAL BACKGROUND2 

1. On August 25, 2017, Appellant filed a summons and complaint with the Clerk of Court of 

Charleston County. See Exhibit A (Charleston County Clerk of Court Online Docket Sheet, 

 
1 As described in this Motion, the Circuit Court’s final order was entered August 4, 2020, not March 30, 2021. 
2 Only the portion of the procedural history that is relevant to this Motion is included. Additional procedural history 
may be found in Exhibit M (Form 4, Judgment in a Civil Case, dated March 30, 2021) and in various other exhibits 
attached to this Motion. 
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printed May 25, 2021). 

2. To date, Respondents have never been served with the summons and complaint. 

3. On May 14, 2019, Respondents filed a Joint Motion to Dismiss (“Joint Motion”). See Exhibit 

B (Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint Motion to Dismiss). 

4. On January 27, 2020, the Honorable J. Derham Cole heard the Joint Motion. 

5. On February 5, the Circuit Court issued a “Form 4” granting the Joint Motion but requesting 

Respondents to prepare a formal order. See Exhibit C (Form 4 Judgment in A Civil Case, dated 

February 5, 2020). 

6. On June 8, the Circuit Court entered an order granting the Joint Motion (“June Dismissal 

Order”). See Exhibit D (Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and 

Ryle’s Joint Motion to Dismiss). 

7. On June 17, Appellant filed the first motion to reconsider (“1st MTR”). See Exhibit E (Motion 

to Reconsider Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s 

Joint Motion to Dismiss). 

8. On June 29, Respondent filed a Response to Appellant’s 1st MTR. See Exhibit F (Response to 

Motion to Reconsider Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint 

Motion to Dismiss). 

9. On August 4, the Circuit Court entered an “Order Granting Gerald Rosenthal’s and Rosenthal, 

Levy, Simon, and Ryle’s Joint Motion to Dismiss (“August Dismissal Order”). See Exhibit G 

(Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint Motion to 

Dismiss). 

10. On August 13, Appellant filed the second motion to reconsider (“2nd MTR”). See Exhibit H 

(Motion to Reconsider Order Granting Gerald Rosenthal’s and Rosenthal, Levy, Simon, and 
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Ryle’s Joint Motion to Dismiss). 

11. Appellant’s 2nd MTR does not raise anything that was not already raised during the January 27 

hearing or on which the Circuit Court had not already ruled in the June Dismissal Order. 

12. Appellant’s 2nd MTR is substantively identical to the 1st MTR. As shown on the comparison 

table, which is attached as Exhibit I (Respondents’ Table Reflecting Similarities and 

Differences Between 1st MTR and 2nd MTR), each numbered paragraph (as to Respondents) 

in the 2nd MTR corresponds with a numbered paragraph in the 1st MTR. The changes between 

the two motions appear to be: (a) addition of paragraphs 1-6 (non-substantive, introductory 

references to the June Dismissal Order and August Dismissal Order), (b) paragraph 52, which 

references a procedural history of the underlying dispute, and (c) paragraphs 73-76, which 

provide arguments based on the Joint Motion, which had been argued during the January 27 

hearing and on which the Circuit Court had already ruled in the June Dismissal Order and the 

August Dismissal Order. Compare Exhibit E with Exhibit H and see also Exhibit I. 

13. In response to the August Dismissal Order, Appellant did not file a Rule 60, South Carolina 

Rules of Civil Procedure (“SCRCP”), motion.3 

14. On August 24, on its own motion, the Circuit Court issued a “Form 4” (“August 24 Order”) in 

which the Circuit Court “VACATED” the August Dismissal Order as being “identical” to the 

June Dismissal Order. See Exhibit J (Form 4 Judgment in A Civil Case, dated August 24, 

2020). 

15. On April 21, 2021, Appellant filed the Notice of Appeal. 

  

 
3 Appellant’s 2nd MTR references Rule 60(b), SCRCP, but argues only grounds consistent with Rules 52(b) and 59(e), 
SCRCP. However, were this Court to consider Appellant’s 2nd MTR to include an argument under Rule 60(b), SCRCP, 
the result would be identical. 
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ARGUMENT 

This Court lacks jurisdiction to entertain Appellant’s appeal because of a defect that Appellant 

cannot cure—failure timely to serve the Notice of Appeal. As a result, the Court should dismiss 

Appellant’s appeal with prejudice. 

I. RULES 52/59 

The June Dismissal Order was electronically filed by the Circuit Court and received by all 

counsel of record, on June 8, 2020. Appellant filed the 1st MTR on June 17, 2020. The August 

Dismissal Order was electronically filed by the Circuit Court and received by all counsel of record, 

on August 4, 2020. According to Appellant and the Circuit Court, the August Dismissal Order is, 

respectively, “exactly the same” and “identical” to the June Dismissal Order. See Exhibit K 

(August 12, 2020, Letter from Appellant’s counsel) and Exhibit J (Form 4 Judgment in A Civil 

Case, dated August 24, 2020). In response to the Circuit Court’s issuing an identical order, 

Appellant filed the 2nd MTR. As described above, the 2nd MTR is substantively identical to the 1st 

MTR and fails to identify any issue or argument raised but not ruled on or which the Circuit Court 

misunderstood or failed fully to consider when the Circuit Court issued the August Dismissal 

Order. See, e.g., Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004) 

(dismissing an appeal, as untimely, when appellant filed a “virtually identical,” second, post-trial 

motion). 

Under Rule 52(b), SCRCP, a party may move the trial court to amend its findings, make 

additional findings, or question of the sufficiency of the evidence to support the findings. Under 

Rule 59(e), SCRCP, a party may move the trial court to alter or amend a judgment. South 

Carolina’s Rules of Civil Procedure “contemplate two basic situations in which a party should 

consider filing a Rule 59(e) motion.” Elam, 361 S.C. at 24, 602 S.E.2d at 780. “A party must file 



5 
 

such a motion when an issue or argument has been raised, but not ruled on, in order to preserve it 

for appellate review.” Id. “A party may wish to file such a motion when she believes the court has 

misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue, and the 

party wishes for the court to reconsider or rule on it.” Id. “A party cannot use Rule 59(e) to present 

to the court an issue the party could have raised prior to judgment but did not.” Hickman v. 

Hickman, 301 S.C. 455, 456-57, 392 S.E.2d 481, 482 (Ct. App. 1990). 

Leaving aside (for now, but not waiving) whether the 1st MTR itself was a proper, post-trial 

motion, there is no question that the 2nd MTR was an improper, successive post-trial motion. As 

explained by Chief Justice Toal: 

. . . a successive, post-trial motion which raises the same issues and 
arguments by a previous post-trial motion does not toll the time for service 
of the notice of appeal. However, if the disposition of the first motion results 
in a judgment that is substantively altered, a subsequent motion will again 
postpone the appeal period. 

Jean Hoefer Toal, Amelia Waring Walker & Margaret E. Baker, Appellate Practice in South 

Carolina 296 (3rd ed. 2016) (emphasis added) and cases cited therein. 

Appellant and the Circuit Court agree that the August Dismissal Order is “exactly the 

same”/“identical” to the June Dismissal Order. Thus, the August Dismissal Order was not a 

“judgment that [was] substantively altered” from the June Dismissal Order. As a result, 

Appellant’s 2nd MTR was an improper, successive post-trial motion, which “[did] not toll the time 

for service of the notice of appeal.” Id. Appellant’s counsel acknowledged this concern when 

writing to the Circuit Court stating that Appellant was required to serve the Notice of Appeal by 

September 3, 2020. See Exhibit L (Appellant’s Counsel’s E-mail of August 18, 2020). 

Nonetheless, Appellant waited until April 21, 2021, to provide the Notice of Appeal. 

II. RULE 60 

The Circuit Court lacked jurisdiction to issue the August 24 Order purporting to rescind the 
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Circuit Court’s August Dismissal Order because the Circuit Court did not act within 10 days after 

entry of the August Dismissal Order. Cf. Doran v. Doran, 288 S.C. 477, 478, 343 S.E.2d 618, 619 

(1986) (holding the “the trial judge had no jurisdiction to modify the final order”). 

First, Appellant did not file a Rule 60 motion. Even were this Court to consider the 2nd MTR 

to include Rule 60 as a ground for relief, for the reasons stated below, the result would be 

identical—dismissal of this appeal with prejudice. As Chief Justice Toal explained, “Rule 60 

motions (providing for relief from a judgment or order) do not affect the finality of the judgement 

under attack and thus do not toll the time for appeal.” Toal et al., supra, at 294 and cases cited 

therein. 

Second, even on a Circuit Court’s own motion, authority to act under Rule 60(a)4 is limited to 

ten days after the entry of the initial order. In Heins v. Heins, 344 S.C. 146, 543 S.E.2d 224 (Ct. 

App. 2001), this Court described the limited power a trial court maintains to alter its own orders 

on its own motion. Rule 60(a) may permit a trial court to alter its own orders but only if the trial 

court acts within 10 days of the entry of the order. Relying on Hidle v. Geneva County Board of 

Education, 792 F.2d 1098, 1100 (11th Cir. 1986), this Court explained: 

“Strong policy considerations militate against what occurred here. . . . [The 
Court’s actions in sua sponte reversing an order] inhibits the error-
correcting function of a Rule 59(e) motion. If the district court is correct, a 
successful plaintiff given a less-than-complete remedy could not ask for 
correction without putting at risk the judgment in her favor though the party 
cast in judgment has raised no question of the validity of the judgment. A 
defendant successful on five claims cannot safely seek for correction 
concerning claim six. 

*       *       * 

Nevertheless, the interest of the parties and society in the finality of 
 

4 Appellant’s 2nd MTR neither references nor argues for relief under Rule 60(a). Rule 60(b) does not apply because 
Rule 60(b) (a) requires that any judgment or order from which relief is sought be “final,” meaning already subject to 
appeal (thus, no tolling for additional post-trial motions); and (b) does not grant authority to the Circuit Court to act 
on its own motion but rather requires a party to move for relief from a final judgment or order (compare with Rule 
60(a) that provides the Circuit Court may act “of its own initiative”). 
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judgments, and the legitimate expectation of the parties concerning the 
judgment to the extent it is not questioned by the parties, speak against 
pulling the rug from under the plaintiff [seven] months after she filed her 
motion to correct errors in the remedy granted her.” 

Heins at 155, 543 S.E.2d at 228-29. Although this Court, in Hilde, discussed the egregiousness of 

the shift because of the seven-month delay, this Court recognized, reviewed, and relied on our 

Supreme Court’s ruling in Leviner v. Sonoco Products Company, 339 S.C. 492, 530 S.E.2d 127 

(2000), in which our Supreme Court determined the Circuit Court’s jurisdiction evaporated at the 

end of ten days (not seven months). 

In Leviner, a month after entering its first order, the trial court entered a subsequent, written 

order, that had the effect of reversing the initial order. When the matter was ultimately reviewed 

by our Supreme Court, the Supreme Court concluded the second order was void because more than 

ten days had run from the entry of the trial court’s initial order. Id. at 494, 530 S.E.2d at 128. 

On its own motion, the Circuit Court entered the August 24 Order 20 days after the August 

Dismissal Order. With no proper Rule 52/59 motion pending and having not taken any action on 

or before August 14, the Circuit Court lacked jurisdiction to take any action in this case, including 

vacating the August Dismissal Order. Regardless of why the August Dismissal Order was entered 

or whether it should have been entered, because the August 24 Order is a nullity, the final order in 

this dispute remains the August Dismissal Order, which the Circuit Court entered on August 4, 

2020. Appellant was required to serve the Notice of Appeal on or before September 3, 2020, not 

April 21, 2021. 

CONCLUSION 

WHEREFORE, for the reasons stated, this Court should dismiss Appellant’s appeal with 

prejudice and remit the matter to the Circuit Court for proceedings consistent with the dismissal. 

[SIGNATURE PAGE, THIRTEEN EXHIBITS, AND PROOF OF SERVICE FOLLOW] 
[REMAINDER OF PAGE INTENTIONALLY BLANK]  
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KOZLAREK LAW LLC 

 s/ Michael E. Kozlarek   
Michael E. Kozlarek (SC Bar No. 69330) 
michael@kozlareklaw.com 
330 East Coffee Street (29601) 
Post Office Box 565 
Greenville, South Carolina 29602-0565 
O: 864.527.5941 
M: 803.312.3199 
F: 864.670.5246 
Counsel for Gerald Rosenthal, and Rosenthal, Levy, 
Simon and Ryles. PA 

May 28, 2021 
Greenville, South Carolina 
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Novak, Justin Paul 6/10/2019_JRY_Roster
/Notice of Case Roster
Publication Sent

Action 06/04/2019-08:31 02/05/2020-08:31

Kozlarek, Michael Enrico 6/10/2019_JRY_Roster
/Notice of Case Roster
Publication Sent

Action 06/04/2019-08:31 02/05/2020-08:31

Kozlarek, Michael Enrico Defnt Joint Motion/Dismiss &
Crt/Srv

Motion 05/14/2019-14:35 01/27/2020-14:35

Rosenthal, Gerald Motion/Motion Filing Fee Filing 05/14/2019-12:02 02/05/2020-12:02
Ortner, Leon Martin Motion/Motion Filing Fee Filing 04/18/2019-15:54 02/05/2020-15:54
Novak, Justin Paul Defnt Motion/Reconsider Alter

and/or Amend Order & Crt/Srv
Motion 04/18/2019-10:07 06/28/2019-10:07

Order Denying Motion to
Dismiss

Order 04/05/2019-10:59 02/05/2020-10:59

Bannister, Melvin Dean 3/25/2019_JRY_Roster
/Notice of Case Roster
Publication Sent

Action 03/19/2019-08:35 02/05/2020-08:35

Novak, Justin Paul 3/25/2019_JRY_Roster
/Notice of Case Roster
Publication Sent

Action 03/19/2019-08:35 02/05/2020-08:35

Novak, Justin Paul 1/28/2019_JRY_Roster
/Notice of Case Roster
Publication Sent

Action 01/22/2019-09:25 02/05/2020-09:25

Bannister, Melvin Dean 1/28/2019_JRY_Roster
/Notice of Case Roster
Publication Sent

Action 01/22/2019-09:25 02/05/2020-09:25

Order: Defendant Motion for
Protective Order now Moot

Order 01/16/2019-11:24 02/05/2020-11:24

Fechter, Cary E M D Memo in Opposition to Motion
to Dismiss

Filing 01/09/2019-11:50 02/05/2020-11:50

Fechter, Cary E M D Affidavit Filing 01/09/2019-11:48 02/05/2020-11:48

Affidavit Of Service by certified
mail (2)

Filing 01/09/2019-11:46 02/05/2020-11:46

Bannister, Melvin Dean 1/7/2019_MOTION_Roster
/Notice of Motions Roster
Publication

Action 12/05/2018-10:28 02/05/2020-10:28

Novak, Justin Paul 1/7/2019_MOTION_Roster
/Notice of Motions Roster
Publication

Action 12/05/2018-10:28 02/05/2020-10:28

Ortner, Leon Martin Motion/Motion Filing Fee Filing 10/08/2018-11:42 02/05/2020-11:42
Novak, Justin Paul Defnt Motion for Protective

Order & Crt/Srv
Motion 10/08/2018-11:37 01/09/2019-11:37

Fechter, Cary E M D ADR/Notice of ADR Action 06/20/2018-15:33 02/05/2020-15:33
Order-defnt's motion to
dismiss is continued

Order 05/24/2018-16:33 02/05/2020-16:33

Bannister, Melvin Dean 4/16/2018_MOTION_Roster
/Notice of Motions Roster
Publication

Action 03/28/2018-10:51 02/05/2020-10:51

Novak, Justin Paul 4/16/2018_MOTION_Roster
/Notice of Motions Roster
Publication

Action 03/28/2018-10:51 02/05/2020-10:51

Fechter, Cary E M D ADR/Alternative Dispute
Resolution (Workflow)

Action 03/23/2018-13:59 06/20/2018-13:59

Fechter, Cary E M D Archived Document Filing 03/22/2018-00:00 02/05/2020-00:00
Novak, Justin Paul Motion/Dismiss by Dfnt,

crt/srv
Motion 01/08/2018-16:05 01/09/2019-16:05

Ortner, Leon Martin Motion/Motion Filing Fee Filing 01/08/2018-14:57 02/05/2020-14:57
Fechter, Cary E M D Summons & Complaint Filing 08/25/2017-13:14 02/05/2020-13:14
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Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner

Case Number: 2017CP1004371

Type: Order/Form 4

IT IS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2020-02-05 14:34:37     page 3 of 3
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
) FOR THE NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON  ) 

Cary E. Fechter, MD,    ) Civil Action No.: 2017-CP-10-04371 
      ) 
   Plaintiff,  ) RESPONSE TO MOTION TO 
  v.    ) RECONSIDER GERALD 
      ) ROSENTHAL’S AND ROSENTHAL, 
Leon Martin Ortner, The Ortner Law  ) LEVY, SIMON, AND RYLE’S JOINT 
Firm, LLC, Gerald Rosenthal, and  ) MOTION TO DISMISS 
Rosenthal, Levy, Simon, and Ryles,  ) 
      ) 
   Defendants.  ) 
      ) 

Named-Defendant Gerald Rosenthal (“Rosenthal”) and Named-Defendant Rosenthal, Levy, 

Simon, and Ryles, PA (incorrectly identified in the caption as Rosenthal, Levy, Simon, and Ryles) 

(“RLSR”) respectfully provide this Response to Plaintiff’s “Motion to Reconsider Gerald 

Rosenthal’s and Rosenthal, Levy, Simon, and Ryle’s Joint Motion to Dismiss,” filed June 17, 2020 

(“Plaintiff’s Motion”). Reserving all rights to supplement further as the Court deems necessary or 

proper, as an initial response to Plaintiff’s Motion, Rosenthal and RLSR incorporate by reference 

“Gerald Rosenthal’s and Rosenthal, Levy, Simon, and Ryles’ Joint Motion to Dismiss,” filed May 

14, 2019. 

SERVICE OF PROCESS 

Plaintiff’s Motion (with attachments) is 194 pages. Approximately two-thirds of Plaintiff’s 68 

numbered paragraphs and half of Plaintiff’s attachments relate to Plaintiff’s arguments about 

service of process. Plaintiff’s letter purporting to serve civil process was addressed solely to: 

“Gerald Rosenthal, Esq. 
1401 Forum Way, Sixth Floor 
West Palm Beach, FL 33401[.]” 

RLSR 

Neither Plaintiff’s Motion nor Plaintiff’s prior efforts before this Court address a simple, basic, 

question regarding service on RLSR: how can service on a corporate defendant be proper when 
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the addressee to which the alleged process was sent was not referenced anywhere on the envelope? 

RLSR is not an addressee on the envelope that purported to serve the civil process. This does not 

constitute proper service.1 

ROSENTHAL2 

Plaintiff did not provide a copy of the summons and complaint to Rosenthal personally. 

Plaintiff does not dispute this. 1401 Forum Way, Sixth Floor, West Palm Beach, Florida, is not 

now, nor was it at the time Plaintiff mailed his letter (or at any other time), Rosenthal’s dwelling 

house or usual place of abode. Plaintiff does not dispute this. The final option for service on an 

individual is “by delivering a copy to an agent authorized by appointment or by law to receive 

service of process.” Rule 4(d)(1), SCRCP. Although it is implicit in Plaintiff’s arguments, Plaintiff 

cannot be genuinely suggesting Rosenthal, as important an individual as he might be, had 

appointed a personal agent for the service of process. He did not have a personal agent for service, 

and there is nothing before this Court to suggest otherwise. Rather, the only evidence before this 

Court reflects Rosenthal had never appointed an agent for personal service. Similarly, Plaintiff has 

not suggested, and there is nothing before this Court to suggest otherwise, that Rosenthal had an 

agent for service of process appointed by operation of law. As a result, Plaintiff’s mailing a letter 

to Rosenthal’s former place of employment does not constitute proper service. 

SUBJECT MATTER JURISDICTION 

Plaintiff’s Motion suggests service providers are never bound by the Commission’s orders but 

instead retain the potential for independent claims under common law. In so arguing, Plaintiff 

 
1Plaintiff also suggests RSLR waived the requirement for proper service. There is nothing before this Court to suggest 
RLSR intended any such waiver. The first RLSR took and the only action RLSR has taken in this proceeding was to 
file a motion to dismiss, raising (among other problems with Plaintiff’s attempted lawsuit) the deficiency of proper 
service. Further, the letter RLSR’s counsel sent to the Court of Appeals raises the exact same concern, specifically 
stating RSLR and Rosenthal are not actually defendants in this proceeding because they have never been served with 
process. 
2Further, Plaintiff fails directly to claim service on Rosenthal was proper. Plaintiff’s counsel’s affidavit regarding 
service of process, for example, references only service on RSLR. Nonetheless, Plaintiff’s Motion makes numerous 
references to “defendants” and other similar iterations, which suggest Plaintiff continues to maintain both RLSR and 
Rosenthal were served. 
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ignores, for example, South Carolina Code Annotated section 42-15-90, which provides, in part, 

“(A) Attorney fees, physician fees, and hospital charges for services under this title are subject to 

the approval of the commission . . . [,]” South Carolina of Regulations section 67-1206, providing 

“an attorney may request approval of the actual costs incurred in the prosecution of a claim 

[including] expenses associated with the evaluation or treatment of the client[,]” and South 

Carolina Code Annotated section 42-3-180, which provides for “[a]ll questions arising under this 

Title, if not settled by agreement of the parties interested therein . . . shall be determined by the 

Commission” (emphasis added).3 

Plaintiff also fails to acknowledge his voluntary participation in his own deposition and his 

providing written discovery in the underlying workers compensation matters. For the sake of 

clarity, the deposition was not in any way related to a patient’s medical condition, but instead was 

solely related to the Plaintiff’s demand for payment for costs and fees.4 

CONCLUSION 

These are important issues to Rosenthal and RLSR. However, their resolution is not so 

complicated as Plaintiff’s 194-page tome might suggest. The Court has already recognized: (a) 

bad service is bad service, plain and simple. (b) Plaintiff’s claims arise out of and relate solely to 

Plaintiff’s alleged service as an expert in one or more workers compensation matters, and the 

Commission adjudicated those claims after Plaintiff’s voluntary participation in the process. 

For the foregoing reasons, this Court should deny Plaintiff’s Motion. 

[SIGNATURE PAGE FOLLOWS] 
[REMAINDER OF PAGE INTENTIONALLY BLANK] 

  

 
3The modifier “interested” implies something beyond the literal parties to a workers compensation claim. Numerous 
other workers compensation-related statutes and rules refer solely to “parties,” seemingly indicating, in those 
instances, the actual litigants but not other “interested” parties. 
4Plaintiff also suggests this Court’s ruling and the ruling by another circuit court judge contradict each other. Even 
were Rosenthal and RLSR to accept that reading of the two orders, the suggested contradiction would be addressed 
by the South Carolina Court of Appeals should Plaintiff ultimately elect to appeal this Court’s ruling. 
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KOZLAREK LAW LLC 

/s/ Michael E. Kozlarek    
Michael E. Kozlarek (SC Bar #69330) 
michael@kozlareklaw.com 
330 South Main Street (29601) 
Post Office Box 565 
Greenville, South Carolina 29602-0565 
O: 864.527-5941 
M: 803.312.3199 
F: 864.670.5246 

Attorney for: 
Named-Defendant Gerald Rosenthal,  
Named-Defendant Rosenthal, Levy, Simon, 
and Ryles, PA 

Greenville, South Carolina 
June 29, 2020 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

) FOR THE NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON  ) 

Cary E. Fechter, MD,    ) Civil Action No.: 2017-CP-10-04371 

      ) 

   Plaintiff,  ) ORDER GRANTING 

  v.    ) GERALD ROSENTHAL’S AND 

      ) ROSENTHAL, LEVY, SIMON, AND 

Leon Martin Ortner, The Ortner Law  ) RYLE’S JOINT MOTION TO DISMISS 

Firm, LLC, Gerald Rosenthal, and  ) 

Rosenthal, Levy, Simon, and Ryles,  ) 

      ) 

   Defendants.  ) 

      ) 

This matter came before the Court on January 27, 2020, on named-Defendants Gerald 

Rosenthal’s (“Mr. Rosenthal”) and Rosenthal, Levy, Simon, and Ryles’s (“RLSR,” with Mr. 

Rosenthal, collectively, “Rosenthal Defendants”)1 Joint Motion to Dismiss, filed May 14, 2019 

(“Rosenthal Motion”), based on Rules 12(6)(1), (2), (4) and (5) of the South Carolina Rules of 

Civil Procedure (“SCRCP”), for an Order dismissing the causes of action asserted against 

Rosenthal Defendants in the Complaint filed August 25, 2017. 

This matter was heard on January 27, 2020, simultaneously with Defendants Leon Martin 

Ortner’s and The Ortner Law Firm, LLC’s (collectively, “Ortner Defendants”) Motion for the 

Enlargement of Time and Renewed Motion to Dismiss. Present at the hearing were Melvin D. 

Bannister, Esq., as counsel for Plaintiff Cary E. Fechter, MD, Justin P. Novak, Esq., as counsel for 

Defendants Leon Martin Ortner and The Ortner Law Firm, LLC, Michael E. Kozlarek, Esq., as 

counsel for named-Defendants Gerald Rosenthal and Rosenthal, Levy, Simon, and Ryles. Also 

present at the hearing were Plaintiff Cary E. Fechter, MD, and Defendant Leon Martin Ortner, 

Esq. 

  

                                                           
1 Rosenthal Motion’s asserts Plaintiff has incorrectly identified Rosenthal, Levy, Simon, and Ryles, PA as named-

Defendant Rosenthal, Levy, Simon, and Ryles. 
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PLAINTIFF’S COMPLAINT 

A. In the Complaint, Plaintiff alleges causes of action against Ortner Defendants and Rosenthal 

Defendants for breach of contract, fraud, breach of contract with fraudulent intent, unfair trade 

practices, and pre-judgment interest arising from allegations that Plaintiff should be further 

compensated for the performance of certain medical examinations, the issuance of medical 

reports, and other expenses for any and all claimants represented by the Rosenthal Defendants 

and Ortner Defendants involved in one or more workers’ compensation cases. See generally, 

Complaint. 

B. According to the Complaint, the Ortner Defendants retained Plaintiff to perform the medical 

examinations and provide the reports in 2002. Complaint at ¶ 5. 

C. The Complaint also alleges Rosenthal Defendants paid Plaintiff $25,000 for the examinations 

and reports of fifty claimants. Complaint at ¶ 12. 

D. Plaintiff, however, alleges Plaintiff performed initial examinations and prepared reports for 

numerous claimants. Complaint at ¶ 13. 

E. The Complaint also alleges Ortner Defendants and Rosenthal Defendants agreed to pay for all 

medical treatment charges not covered by insurance and to make payment in full at settlement 

or verdict of the underlying workers’ compensation case. Complaint at ¶¶ 15-16. 

F. Further, Plaintiff alleges that Plaintiff remitted “[a]ll bills and requests for payment [to] 

Defendants.” Plaintiff’s Affidavit at ¶ 37.2 

G. Further, Plaintiff alleges Rosenthal Defendants asserted “Plaintiff could not establish any 

contractual right to any further payment.” Plaintiff’s Affidavit at ¶ 46. 

H. Further, Plaintiff asserts Plaintiff has “continued to seek payment from the Defendants to no 

avail.” Plaintiff’s Affidavit at ¶ 49. 

                                                           
2 Filed simultaneously with Plaintiff’s 1st MIO (defined below) is an affidavit from Plaintiff (“Plaintiff’s Affidavit”) 
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PAGE 3 OF 14 

I. The Complaint alleges all workers’ compensation cases underlying Plaintiff’s causes of action 

against Rosenthal Defendants were resolved on January 26, 2016. Complaint at ¶ 17. 

PERTINENT PROCEDURAL HISTORY; 

FINDINGS OF FACT 

1. At all times relevant to this case, Mr. Rosenthal was a citizen and resident of the State of 

Florida. 

2. At all times relevant to this case, RLSR was a Professional Association organized and 

operating under the laws of, and located in, the State of Florida. RLSR has never been 

registered as a foreign corporation in the State of South Carolina. 

3. Plaintiff filed his Complaint on August 25, 2017, in the Charleston County Court of Common 

Pleas. 

4. On October 5, 2017, Plaintiff deposited an envelope with the United States Postal Service, see 

Rosenthal Motion at Exhibit G (USPS Tracking Information, accessed May 1, 2019)3, 

addressed from: 

Melvin D. Bannister 

Trial Lawyer 

Post Office Box 6833 

Columbia, South Carolina 29260[,] 

 and addressed to: 

Gerald Rosenthal, Esq. 

1401 Forum Way, Sixth Floor 

West Palm Beach, FL 33401[.] 

Plaintiff’s Memorandum in Opposition to Motion to Dismiss, filed January 9, 2019 (“Plaintiff’s 

1st MIO”), in response to Ortner Defendants’ Motion to Dismiss, filed January 8, 2019 (“Ortner 

MTD”)) at Schedule D. 

5. RLSR is not listed as an addressee. Plaintiff’s 1st MIO at Schedule D. 

                                                           
3 Plaintiff does not dispute the accuracy of the USPS tracking information. Further, the information is consistent with 

Plaintiff’s own admissions as contained in Plaintiff’s 1st MIO at Schedule D. 
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PAGE 4 OF 14 

6. No other identifying marks appear on the envelope. Id. 

7. The envelope was sent certified mail, return receipt requested, restricted delivery, to Gerald 

Rosenthal at 1401 Forum Way, Sixth Floor, West Palm Beach, Florida. Id. 

8. The envelope was received on October 12, 2017, at 1401 Forum Way, Sixth Floor, West Palm 

Beach, Florida. Plaintiff’s 1st MIO at Schedule C and Plaintiff’s Memorandum in Opposition 

to Renewed Motion to Dismiss, etc., dated January 23, 2020 (Plaintiff’s 2nd MIO”) at ¶ 2. 

9. At all times relevant to this action, 1401 Forum Way, Sixth Floor, West Palm Beach, Florida, 

has been the address of RLSR’s principal places of business.4 

10. Mr. Rosenthal does not now nor has he ever resided at 1401 Forum Way, Sixth Floor, West 

Palm Beach, Florida.5 

11. Mr. Rosenthal had retired from RLSR on December 31, 2015. Rosenthal Motion at ¶ 23, at 

Exhibit D, ¶ 7, and at Exhibit D, ¶ 10. 

12. Ed Elder (“Elder”) (not Gerald Rosenthal, the restricted delivery addressee) signed the “green 

card” for the envelope. Plaintiff’s 1st MIO at Schedule D and Plaintiff’s 2nd MIO at ¶¶ 2 and 

11. Mr. Elder was serving at all relevant times as a rotating receptionist and file clerk for RLSR. 

Rosenthal Motion at ¶ 16(fn), at Exhibit F, ¶ 4, and at Exhibit E, ¶ 14. 

13. At all relevant times, RLSR had approximately 42-43 employees and received a large stack of 

mail every day. 

14. No individual working at RLSR has ever been authorized to accept service on Mr. Rosenthal’s 

behalf. Rosenthal Motion at ¶ 13(fn), at Exhibit D, ¶ 9, and at Exhibit E, ¶ 12. 

15. At the time of the envelope’s delivery to the United States Postal Service (at or about 2:05 p.m. 

on October 5, 2017), Rosenthal was not serving as registered agent for RLSR and was not 

otherwise an officer, a managing or general agent, or otherwise an agent authorized by 

                                                           
4 Rosenthal Motion at ¶ 12 and at Exhibit E, ¶ 8. Plaintiff does not dispute the accuracy of this assertion. 

5 Rosenthal Motion at ¶ 11 and at Exhibit D, ¶ 8. Plaintiff does not dispute the accuracy of this assertion. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

ug 04 4:41 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2017C

P
1004371



PAGE 5 OF 14 

appointment or by law to receive service of process for RLSR. Rosenthal Motion at Exhibit G 

[United States Postal Service Tracking Information (last accessed May 1, 2019)], at Exhibit D, 

¶ 11, and at Exhibit E, ¶ 10. 

16. At all times relevant to this Motion, the registered agent of record for RLSR as maintained by 

the Florida Secretary of State was Jonathan Todd Levy (“Levy”) whose registered address is 

6921 Finamore Circle, Lake Worth, Florida 33467. Rosenthal Motion at Exhibit E, ¶ 9. 

17. RLSR’s registered agent’s address was last changed on January 4, 2016 (more than 21 months 

before Plaintiff mailed the envelope and more than 19 months before Plaintiff filed the 

Summons and Complaint). Rosenthal Motion at Exhibit E, ¶ 9. 

18. RLSR’s registered agent’s address is readily available to the public by performing a free search 

at the Florida Secretary of State’s website. 

19. Plaintiff has not asserted that he made any other attempt to serve either Rosenthal or RLSR 

with the Summons and Complaint. 

20. Ortner Defendants filed their MTD asserting various grounds for dismissal of Plaintiff’s claims 

against Ortner Defendants. 

21. Plaintiff filed his 1st MIO on January 9, 2019. 

22. Filed simultaneously with Plaintiff’s 1st MIO is an affidavit from Plaintiff’s counsel in which 

Plaintiff’s counsel claims Plaintiff effected service of his Summons and Complaint by certified 

mail on RLSR on October 12, 2017. Plaintiff’s 1st MIO at Exhibit C, Schedule D. 

23. Plaintiff’s counsel’s affidavit is dated and was filed approximately 15 months after purported 

service and approximately 17 months after Plaintiff filed his Summons and Complaint. 

24. Plaintiff’s Affidavit alleges and acknowledges: 

14. The Defendants promised to pay and protect the Plaintiff’s 

fees and that he would be paid in full upon settlement or verdict 

in the cases. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

ug 04 4:41 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2017C

P
1004371
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15. The Plaintiff is informed and believes the [underlying 

workers’ compensations] cases/matters were resolved on January 

26, 2016. 

.       .       . 

40. The Plaintiff was not informed of any settlement of the 

worker’s compensation claims, report of the special referee, 

approval of the special referee’s report by Commissioner Aisha 

Taylor, motion of Rosenthal Defendants to Commissioner Taylor 

until January 26, 2016. 

.       .       . 

49. When informed to the Order of Release Fund (thereby, 

disposing of all of the workers’ compensation claimants [sic] cases 

on or about January 26, 2016, the Plaintiff continued to seek 

payment from the Defendants to no avail. 

Plaintiff’s Affidavit at ¶¶ 14-15, 40, and 49 (emphasis added). 

25. On May 14, 2019, Rosenthal Defendants filed Rosenthal Motion. 

26. In response, Plaintiff provided Plaintiff’s 2nd MIO. 

27. Plaintiff’s 2nd MIO contained only allegations and arguments of counsel but no additional 

factual allegations. 

28. As of the hearing of Rosenthal Motion, more than 885 days had passed since Plaintiff filed the 

Summons and Complaint. 

29. As of the hearing of Rosenthal Motion, more than four years had passed since Plaintiff alleges 

his causes of action accrued. 

ROSENTHAL DEFENDANTS’ MOTION 

Rosenthal Defendants moved this Court for dismissal from the captioned matter on three 

grounds: (1) Plaintiff failed to serve his Summons and Complaint on either Mr. Rosenthal or RLSR 

within 120 days after Plaintiff filed the Summons and Complaint with the Clerk of Court, and, as 

a result, no action has been commenced against either Mr. Rosenthal or RLSR, as required by the 

applicable statute and the SCRCP; (2) Mr. Rosenthal and RLSR should be dismissed from this 

case pursuant to Rules 12(b)(1), (2), (4), and (5), SCRCP; and (3) more than three years have 
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passed since Plaintiff alleges he knew or should have known of each cause of action raised in 

Plaintiff’s Complaint, and, therefore, Plaintiff is barred from refiling/serving a summons and 

complaint. 

CONCLUSIONS OF LAW 

I. Commencement of Action/Process/Personal Jurisdiction 

A. Commencement of Action 

South Carolina Code Annotated section 15-3-20 provides:  

“(A) Civil actions may only be commenced within the periods 

prescribed in this title after the cause of action has accrued . . . . (B) 

A civil action is commenced when the summons and complaint are 

filed with the clerk of court if actual service is accomplished within 

one hundred twenty days after filing” 

(emphasis added). Rule 3, SCRCP, is the Supreme Court’s embodiment of the statutory 

requirements of section 15-3-20. Rule 3 provides: 

(a) Commencement of civil action. A civil action is commenced when the 

summons and complaint are filed with the clerk of court if: 

(1) the summons and complaint are served within the statute of limitations 

in any manner prescribed by law; or 

(2) if not served within the statute of limitations, actual service must be 

accomplished not later than one hundred twenty days after filing. 

(second emphasis added). 

“[C]ourts must follow a statute’s plain and unambiguous language, and when the language 

is clear, ‘the rules of statutory interpretation are not needed[,] and the court has no right to impose 

another meaning.’ [Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (internal 

citation omitted)].” S.C. Dep’t of Soc. Servs. v. Boulware, 422 S.C. 1, 8, 809 S.E.2d 223, 226 

(2018). 

Section 15-3-20(B) and Rule 3(a) make clear that a civil action is not commenced merely 

by filing a summons and complaint with a clerk of court but rather for an action to be commenced, 

service must be accomplished on or before the statute of limitations runs or within one hundred 

twenty days after filing, whichever is later. 
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B. Service as to RLSR 

Rule 4(d)(3), SCRCP, provides that service on a corporate entity may be made “by 

delivering a copy of the summons and complaint to an officer, a managing or general agent, or to 

any other agent authorized by appointment or by law to receive service of process.” See also 

Roberson v. S. Fin. of S.C., Inc., 365 S.C. 6, 10, 615 S.E.2d 112, 114 (2005). Rule 4(d)(8), SCRCP, 

permits service under Rule 4(d)(3) to be accomplished by “registered or certified mail, return 

receipt requested and delivery restricted to the addressee.” 

In analyzing whether service was effective against RLSR, this Court need not look any 

further than the face of the “green card” on which Plaintiff relies in his effort to establish service 

of his Summons and Complaint. The “green card” reflects the “restricted delivery” addressee as: 

Gerald Rosenthal, Esq. 

1401 Forum Way, Sixth Floor 

West Palm Beach, FL 33401[.] 

Nowhere on the face of the “green card” does it reflect the envelope was addressed to “Rosenthal, 

Levy, Simon, and Ryles,” the corporate entity on which Plaintiff purports to have served his 

Summons and Complaint. Rather, the “green card” reflects the envelope was addressed (restricted 

delivery) solely to the individual Gerald Rosenthal, without any reference to “Rosenthal, 

Levy, Simon, and Ryles.” 

Even were this Court to ignore the obvious defect in Plaintiff’s attempt to serve RLSR, this 

Court would still conclude service on RLSR was ineffective. Rule 4(d)(3), SCRCP, is specific in 

its requirements as to whom is entitled to accept service for a non-natural person: “officer, a 

managing or general agent, or otherwise an agent authorized by appointment or by law to receive 

service of process.” Further, our Supreme Court has made it clear that Rule 4(d)(3) does not permit 

just “anyone who happens to pick up the mail” to bind a defendant for purposes of service of 

process. Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 297, 721 S.E.2d 430, 434 (2012). 
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As is made clear by both Elder’s Affidavit (see generally Rosenthal Motion at Exhibit F) 

and Jonathan Todd Levy’s (“Levy”) Affidavit (see generally Rosenthal Motion at Exhibit E), the 

individual who signed the “green card” has never been an “officer, a managing or general agent, 

or otherwise an agent authorized by appointment or by law to receive service of process,” but 

rather just works at a law firm that receives large quantities of mail every day, and signed for an 

envelope with unknown contents. Similarly, according to both Mr. Rosenthal’s Affidavit (see 

generally Rosenthal Motion at Exhibit G) and Levy’s Affidavit (see generally Rosenthal Motion 

at Exhibit E), on the date Plaintiff deposited the envelope with the United States Postal Service 

and at the date on which the “green card” was signed, the only authorized agent on whom Plaintiff 

could have served process was Levy, as RLSR’s registered agent under Florida law (a position 

Levy held for over a year before Plaintiff mailed the envelope). 

In the present case, this Court is faced with a situation in which Plaintiff mailed an envelope 

(a) unmarked as to the envelope’s contents, (b) addressed to an individual who was not (i) 

employed by RLSR, (ii) authorized to accept service on behalf of RLSR, and (c) without even 

listing RLSR as the intended recipient, and fifteen months after mailing that envelope,6 Plaintiff 

asserted, for the first time, that the envelope constituted effective service on RLSR.  

Further, when serving process on a corporation outside of the forum state, Rule 

4(c)(2)(C)(i) of the Federal Rules of Civil Procedure (“FRCP”) (to which South Carolina courts 

regularly look for analogous concepts), provides that service of process is made according to the 

law of the state in which the corporation is located. Under Florida law, service of process on a 

corporate entity is governed by Florida Statute Annotated section 48.081, which provides a list of 

officers and agents (including the registered agent according to Florida Statute Annotated section 

48.091), in order of preference, on whom service may be made and provides that service may be 

                                                           
6 Cf. Rule 4(g), SCRCP (“The return along with the receipt or envelope and any other proof shall be promptly filed 

by the clerk with the pleadings and become a part of the record.” (emphasis added)). 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

ug 04 4:41 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2017C

P
1004371



PAGE 10 OF 14 

effected by only a County Sheriff or the Sheriff’s authorized process server. Plaintiff neither 

attempted to nor effected service by County Sheriff or Sheriff’s authorized process service. 

Under these facts, the Court concludes that service on RSLR was ineffective as a matter of 

law.7 

C. Service as to Mr. Rosenthal 

Rule 4(d)(1), SCRCP, provides for service on an individual. Rule 4(d)(1) requires 

“deliver[y of] a copy of the summons and complaint to him personally or by leaving copies thereof 

at his dwelling house or usual place of abode with some person of suitable age and discretion then 

residing therein, or by delivering a copy to an agent authorized by appointment or by law to receive 

service of process.” 

Rule 4(d)(1) permits a plaintiff three options for service on an individual: (a) delivering a 

copy of the summons and complaint directly to the named-defendant; (b) delivering the summons 

and complaint to an appropriate person at the named-defendant’s dwelling house or usual place of 

abode; or (c) by delivering a copy of the summons and complaint to an agent authorized by law to 

accept the named-defendant’s civil process. 

Once again, on the face of the “green card,” it is apparent that a copy of the Summons and 

Complaint were not delivered directly to Mr. Rosenthal, the named defendant. Neither were either 

of the other options for proper service utilized. Rather, Plaintiff had the postal carrier deliver an 

unmarked envelope to Rosenthal’s attention (not by actual personal service) at Mr. Rosenthal’s 

former place of business (not dwelling place or usual place of abode). Further, as set forth above 

with respect to RLSR, Elder is not nor has he ever been Mr. Rosenthal’s “agent authorized by 

appointment or by law to receive service of process.” 

                                                           
7 Plaintiff also argues, without any evidence, that RSLR waived the service requirement. After a careful review of the 

pleadings and affidavits presented, this Court finds nothing to show RSLR intended to waive the requirement of 

effective service. See SPUR at Williams Brice Owners Assoc., Inc. v. Lalla, 415 S.C. 72, 90, 781 S.E.2d 115, 125 (Ct. 

App. 2015). 
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Finally, Plaintiff has not even asserted that service of the Summons and Complaint has ever 

been effected against Rosenthal, and Plaintiff does not deny that no other attempt to serve 

Rosenthal has been made. As a result, there is no question that: Plaintiff has failed to serve 

Rosenthal as required by Rule 4(d)(1), SCRCP, and, as a result, has failed to commence an action 

against Rosenthal, as required by section 15-3-20(B) and Rule 3, SCRCP.8 

D. Personal Jurisdiction 

When a defendant challenges the court’s personal jurisdiction under rule 12 (b)(2), SCRCP, 

the plaintiff has the burden of making a prima facie case showing that the trial court should 

exercise personal jurisdiction. See, e.g., Yarborough & Co. v. Schoolfield Furniture Indus, Inc., 

275 S.C. 151, 268 S.E.2d 43 (1980); Berkeley PG Corp. v. Southbank Inv. Group, Inc., 291 S.C. 

315, 353 S.E.2d 305 (Ct. App. 1987). In ruling on a motion to dismiss for lack of personal 

jurisdiction, this Court may consider evidence outside of the pleadings, such as affidavits and other 

evidentiary materials. Graham v. Lloyd’s of London, 296 S.C. 249, 251 n. 1, 371 S.C.2d 801, 802 

n.1 (Ct. App. 1988). 

Not only is timely, proper service of process a statutory and procedural requirement, but 

proper service of process confers personal jurisdiction over a defendant to this Court: “[a] court 

generally obtains personal jurisdiction by the service of a summons.” BB&T v. Taylor, 369 S.C. 

548, 551, 633 S.E.2d 501, 503 (2006). When a defendant is not properly served, then the trial court 

has no personal jurisdiction over that defendant, and all proceedings based on the inadequate 

service are void. Momani v. Van Surdam, 296 S.C. 409, 373 S.E.2d 691 (Ct. App. 1988). Here, 

because proper service of the Summons was never effected, Plaintiff cannot meet its burden to 

establish personal jurisdiction over Rosenthal Defendants.  

II. Statute of Limitations 

                                                           
8 Plaintiff also argues, without any evidence, that Rosenthal waived the service requirement. After a careful review of 

the pleadings and affidavits presented, this Court finds nothing to show Rosenthal intended to waive the requirement 

of effective service. See id. 
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The applicable statute of limitation for an action sounding in contract (express or implied) 

is three years. S.C. Code Ann. § 15-3-530(1). The statute begins to run on the date the aggrieved 

party either discovered the alleged breach or could or should have discovered it. See, e.g., Dean v. 

Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996). The same statute applies to a cause of action 

for breach of contract accompanied by a fraudulent act. See, e.g., Peeples v. Orkin Exterminating 

Co., 244 S.C. 173, 135 S.E.2d 845 (1964). 

The applicable statute of limitation for an action sounding in fraud is three years. S.C. Code 

Ann. § 15-3-530(7). Similarly, any action based on the South Carolina Unfair Trade Practices Act, 

may not be brought “more than three years after discovery of the unlawful conduct which is the 

subject of the suit.” S.C. Code Ann. § 39-5-150. 

The Plaintiff has admitted in its Complaint and its Affidavit in support of its MOI that  

When informed to the Order of Release Fund (thereby, disposing 

of all of the workers’ compensation claimants [sic] cases on or 

about January 26, 2016, the Plaintiff continued to seek payment 

from the Defendants to no avail. 

Plaintiff’s Affidavit at ¶¶ 14-15, 40, and 49 (emphasis added). 

Accordingly, Plaintiff has admitted that he had actually discovered the alleged breach(es) 

and alleged “unfair” or deceptive acts on or before January 26, 2016. It is clear, then, that the 

statute of limitations on all the Plaintiff’s causes of action are now time-barred, and, therefore 

should be dismissed with prejudice. See, e.g., Nunnery v. Brantley Constr. Co., 289 S.C. 205, 345 

S.E.2d 740 (App. 1986) (dismissals on the merits of the case are with prejudice). 

As a result, there is no question (a) Plaintiff (i) has failed to serve RLSR as required by 

Rules 4(d)(3) and 4(d)(8), SCRCP, (ii) has failed to commence an action against RLSR, as required 

by South Carolina Code Annotated section 15-3-20(B) and Rule 3, SCRCP, and (b) this Court 

lacks personal jurisdiction over RLSR as a result of Plaintiff’s failing to effect service of civil 

process. 

III. Subject Matter Jurisdiction 
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According to Plaintiff’s Complaint, Plaintiff seeks to be further compensated for the 

performance of medical examinations and the issuance of medical reports for claimants involved 

in Sadie Adams, et al. v. International Paper Company and Nevamar Company, LLC (WCC File 

No. 0326995) (“Adams Matters”). The Adams Matters involved the settlement of workers’ 

compensation claims asserted by numerous individuals alleging injuries from exposure to toxic 

chemicals while working at the Nevamar plant in Hampton County, South Carolina. On April 1, 

2014, the Nevamar plaintiffs collectively settled their workers’ compensation claims at mediation. 

See Ortner Motion at Exhibit A. The final order by the Workers’ Compensation Commissioner 

was issued on January 26, 2016. See Ortner Motion at Exhibit C. The Plaintiff in the present case 

concedes that all claims in the Adams Matters were resolved no later than January 26, 2016. 

Complaint at ¶ 17 and Plaintiff’s Affidavit at ¶¶ 14-15, 40, and 49. 

A South Carolina Circuit Court “has original jurisdiction in civil and criminal cases, except 

those cases in which exclusive jurisdiction shall be given to inferior courts.” S.C. Const. Art. V, § 

11 (emphasis added). According to South Carolina Code Annotated section 42-3-180 and related 

authorities, the South Carolina Workers Compensation Commission (“Commission”) is such an 

“inferior court,” which has been given exclusive jurisdiction over “[a]ll questions arising under 

this title, if not settled by agreement of the parties interested therein with the approval of the 

commission, [all these questions] shall be determined by the commission, except as otherwise 

provided in this title.” 

As a result, “a Workers’ Compensation action is the exclusive means to determine claims 

against an individuals’ employer for work-related accidents and injuries.” Posey v. Proper Mold 

& Eng’g, Inc., 378 S.C. 210, 223, 661 S.E.2d 395, 403 (Ct. App. 2008). As part of this original 

jurisdiction, the Commission has the authority to determine all questions relating to workers’ 

compensation claims, including the approval and disbursement of costs incurred in the prosecution 

of those claims. S.C. Code Ann. § 42-3-180 (2001) (“All questions arising under this title, if not 
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settled by agreement of the parties interested therein with the approval of the commission, shall be 

determined by the commission . . . .”); S.C. Code Regs. § 67-1206 (2001) (“[A]n attorney may 

request approval of the actual costs incurred in the prosecution of the claim [including] expenses 

associated with the evaluation or treatment of the client.”). 

“Subject matter jurisdiction is the power to hear and determine cases of the general class 

to which the proceedings in question belong.” Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442 

S.E.2d 598, 600 (1994). “A court’s subject matter jurisdiction is determined by whether it has the 

authority to hear the type of case in question.” Allison v. W.L. Gore & Assoc., 394 S.C. 185, 188, 

714 S.E.2d 547, 549 (2011). Lack of subject matter jurisdiction may not be waived and should be 

taken notice of by the court. Amisub of South Carolina, Inc. v. Passmore, 316 S.C. 1112, 114, 447 

S.E.2d 207, 208 (1994). 

As the Commission in this case properly exercised exclusive, original jurisdiction over the 

subject matter of the causes of action asserted in the Complaint, that is, the approval and 

disbursement of costs incurred in prosecuting workers’ compensation claims, specifically 

Plaintiff’s costs and fees, the Circuit Court has been divested of jurisdiction to hear and determine 

the claims asserted in the Complaint. As a result, the Court is compelled to dismiss the Complaint 

under Rule 12(b)(1), SCRCP. See, e.g., Edens v. Bellini, 359 S.C. 433, 597 S.E.2d 863 (Ct. App. 

1994) (affirming the grant of a motion to dismiss for lack of subject matter jurisdiction pursuant 

to exclusivity provision of the South Carolina Workers’ Compensation Law). 

IV. Conclusion 

For the foregoing reasons, Plaintiff’s Complaint against Gerald Rosenthal and Rosenthal, 

Levy, Simon, and Ryles is dismissed with prejudice. 

IT IS SO ORDERED. 

       

Hon. J. Derham Cole, Presiding Judge 

Ninth Judicial Circuit 

July   , 2020 
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EXHIBIT I 

 

  



RESPONDENTS’ TABLE REFLECTING SIMILARITIES AND 
DIFFERENCES BETWEEN 1ST MTR AND 2D MTR 

1st MTR 2nd MTR  1st MTR 2nd MTR 
1 Omitted  35 40 
2 7  36 41 
3 8  37 42 
4 9  38 43 
5 10  39 44 
6 11  40 45 
7 12  41 46 
8 13  42 47 
9 14  43 481 
10 15  44 49 
11 16  45 50 
12 17  46 51 
13 18  47 53 
14 19  48 54 
15 20  49 55 
16 21  50 56 
17 22  51 57 
18 23  52 58 
19 24  53 59 
20 262  54 60 
21 27  55 61 
22 25  56 62 
23 28  57 63 
24 29  58 64 
25 30  59 65 
26 31  60 66 
27 32  61 67 
28 33  62 68 
29 34  63 69 
30 35  64 70 
31 36  65 71 
32 37  66 72 
33 38  67 773 
34 39  68 78 

 

 
1Date changed from June 8, 2020 to August 4, 2020 
2Exhibit I missing 
3Date changed from June 8, 2020 to August 4, 2020 



 

 

EXHIBIT J 

 

 

 

 

  



SCRCP FORM 4 (Revised 5/00) 

FORM 4  
 
 

STATE OF SOUTH CAROLINA  JUDGMENT IN A CIVIL CASE 

COUNTY   OF    CHARLESTON   

IN THE COURT OF COMMON PLEAS  CASE NO. 2017-CP-10-04371 
   

Cary E. FECHTER, MD, 

 

 Leon Martin Ortner, The Ortner Law Firm, LLC, 

Gerald ROSENTHAL, and ROSENTHAL, Levy, 

Simon, and Ryles,  

 

                                                   Plaintiff(s)                                                       Defendant(s) 
   

CHECK ONE: 
 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered. 

 
 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  S. C. Code Ann. Section 56-36-100 
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j) SCRCP;  Bankruptcy; 

 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 
    arbitration award;  Other      . 

 
IT IS ORDERED AND ADJUDGED:  formal order to follow;  Statement of Judgment by the Court: 

 

 This matter was before this court on the defendants' motion to dismiss this civil action. The motion 

was granted by the Court and a formal order explaining the ruling was filed for record on June 8, 2020. The 

identical order was inadvertently and erroneously filed a second time on August 4, 2020.  

 
 The identical erroneous ORDER filed on August 4, 2020 IS therefore hereby VACATED and has no 

force or effect. The original order granting the defendants' motion to dismiss which was filed for record on 

June 8, 2020 shall stand alone as the ruling of this Court on the defendants' motion to dismiss.   

 

  
  

 J. DERHAM COLE,               PRESIDING JUDGE 

 

 
This judgment was entered on the       day of              and a copy mailed first class this       day of        

to attorneys of record or to parties (when appearing pro se) as follows: 

 
MELVIN D. BANNISTER, Pro Se 

 

 JUSTIN P. NOVAK, Esq. 
MICHAEL E. KOZLAREK, Esq.  

 

ATTORNEY(S) FOR PLAINTIFF(S)  ATTORNEY(S) FOR THE DEFENDANT(S) 

   

   

   

  JULIE J. ARMSTRONG, CLERK OF COURT 
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Charleston Common Pleas

Case Caption: Cary E Fechter M D VS Leon Martin Ortner  , defendant, et al

Case Number: 2017CP1004371

Type: Order/Form 4

IT IS SO ORDERED!

s/J. Derham Cole 2053

Electronically signed on 2020-08-21 15:06:44     page 2 of 2
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EXHIBIT K 

 

  



1

Michael Kozlarek

From: Melvin D. Bannister <sctriallawyer@bellsouth.net>
Sent: Wednesday, August 12, 2020 14:51
To: jcolej@sccourts.org; Michael Kozlarek; Justin Novak; Melvin Bannister
Subject: Fechter v. Ortner, Rosenthal, et al; 2017-CP-10-4371
Attachments: J. Derham Cole 8-12-20.pdf

Dear Judge Cole: 
 
Transmitted herewith is letter, which I have mailed and faxed to you. 
 
Melvin D. Bannister 
P. O. Box 811 
Columbia, SC  29202 
(p) 803-782-8688 
(f)  803-782-8677 
 
Confidentiality Notice: This electronic transmission is intended for the individual or entity to which it is 
addressed. This communication may contain information that is privileged, confidential, or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, 
retain, copy or disseminate this message or any part of it. If you have received this message in error, 
please notify Melvin D. Bannister, immediately by phone or facsimile at the above numbers. 
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Michael Kozlarek

From: Melvin D. Bannister <sctriallawyer@bellsouth.net>
Sent: Tuesday, August 18, 2020 09:42
To: jcolej@sccourts.org; Michael Kozlarek; Justin Novak; Melvin Bannister
Subject: Fechter v. Ortner, Rosenthal, et al; 17-CP-10-4371

Dear Judge Cole: 
 
Due to the jurisdictional issue concerning appeals, I request that you issue a Form 4 order withdrawing 
the erroneously filed August 4, 2020 (Rosenthal) order.  If you cannot issue the Form 4 order, I will have 
to file an appeal by September 3, since the time limit to file a notice of appeal cannot be extended, even 
by agreement. 
 
Thank you for your kind consideration. 
 
Melvin D. Bannister 
P. O. Box 811 
Columbia, SC  29202 
(p) 803-782-8688 
(f)  803-782-8677 
 
Confidentiality Notice: This electronic transmission is intended for the individual or entity to which it is 
addressed. This communication may contain information that is privileged, confidential, or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, 
retain, copy or disseminate this message or any part of it. If you have received this message in error, 
please notify Melvin D. Bannister, immediately by phone or facsimile at the above numbers. 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

 
________________________________ 

 
APPEAL FROM THE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON 
 

J. Derham Cole, Circuit Court Judge 
 

________________________________ 
 

Case No. 2017-CP-10-04371 

APPELLATE CASE NO 2021-000446 
_______________________________ 

 
Cary E. Fechter, MD……….……………………………………………. Appellant, 
 

v. 
 

Leon Martin Ortner, The Ortner Law Firm, LLC, Gerald Rosenthal, and 
Rosenthal, Levy, Simon and Ryles, PA     Respondents. 

 
_____________________________ 

 
PROOF OF SERVICE 

_____________________________ 
 

The undersigned hereby certifies that on May 28, 2021, he caused to be served a copy of 

the foregoing Motion to Dismiss Appeal on all parties of record via electronic mail containing 

the above-referenced document to each counsel’s individual AIS email address pursuant to SC 

Supreme Court COVID Order 2020-05-29-01 as follows: 

Counsel for Cary E. Fechter, MD: 

Melvin D. Bannister, Esq. 
P.O. Box 811 

Columbia, South Carolina 29202 
sctriallawyer@bellsouth.net 

 

 

May 28 2021
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Counsel for Leon Martin Ortner, The Ortner Law Firm, LLC: 

Justin P. Novak, Esq. 
Barnwell Whaley Patterson & Helms, LLC 

288 Meeting Street, Suite 200 
Charleston, South Carolina 29401 

jnovak@barnwell-whaley.com 

 s/ Michael E. Kozlarek   
Michael E. Kozlarek (SC Bar No. 69330) 
KOZLAREK LAW LLC 
michael@kozlareklaw.com 
330 East Coffee Street (29601) 
Post Office Box 565 
Greenville, South Carolina 29602-0565 
O: 864.527.5941 
M: 803.312.3199 
F: 864.670.5246 
Counsel for Gerald Rosenthal, and Rosenthal, Levy, 
Simon and Ryles. PA 
  



May 28 2021




