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State of South Carolina,
Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
)
Ernest Battle, #165247 ) Case No.: 2019-CP-10-3865
Petitioner, )
) ORDER OF DISMISSAL
v. ) SR
)
)
)
)

‘CIHd €1 AYH 1207

I. Procedural History

. : . : SN A
Petitioner is presently confined in the South Carolina Department of Corrections puFBuant

to orders of commitment of the Charleston County Clerk of Court. In August 1979, the Charleston
County Grand Jury indicted Applicant for two counts of possession of unlawful drugs- marijuana
(1979-GS-10-1111; -1112) and unlawful possession of a weapon (1 979-GS-0704). Aaron Harvey,
Esquire, represented Applicant. On August 9, 1979, Applicant pleaded guilty as indicted to all
charges before the Honorable Klyde Robinson. Judge Robinson sentenced Applicant to
imprisonment for concurrent terms of three years for each offense. Applicant did not appeal his

convictions or sentences.

IL. Current State Habeas Petition filed in Common Pleas

In his petition for writ of habeas corpus, Petitioner alleges that he is being held in custody
unlawfully for the following reason:

“The circuit court lacked subject matter jurisdiction to enhance petitioner’s sentence
utilizing prior marijuana offenses for simple possession, in which magistrate court was vested with
Exclusive Jurisdiction over all criminal offenses in which the punishment does not exceed a fine

of $200 or imprisonment for 30 days. Petitioner’s sentence on prior and current marijuana offense

should be vacated. The interest of law require it.”



IIL. Current Action Is Dismissed for Lack of Subject Matter Jurisdiction

This Court lacks subject matter jurisdiction of this matter and therefore, this action is
dismissed pursuant to Rule 12(b)(1), SCRCP. Petitioner has filed a writ of habeas corpus in the
Court of Common Pleas. However, a state habeas petition must be filed in the original jurisdiction

of the South Carolina Supreme Court. See Keeler v. Mauney, 330 S.C. 568, 500 S.E.2d 123 (Ct.

App. 1998)". Lack of subject matter jurisdiction can be raised at any time, can be raised for the

first time on appeal, and can be raised sua sponte by the court. State v. Guthrie, 352 S.C. 103, 107,

572 S.E.2d 309, 311-12 (Ct. App. 2002) (citing State v. Brown, 351 S.C. 522, 570 S.E.2d 559 (Ct.

App. 2002)). Furthermore, lack of subject matter jurisdiction may not be waived, even by consent

of the parties. Id. (citing State v. Brown, 343 S.C. 342, 346, 540 S.E.2d 846, 848 (2001)). “The

acts of a court with respect to a matter as to which it has no jurisdiction are void.” Id.

Moreover, “[a] person is procedurally barred from petitioning the circuit court for a writ of
habeas corpus where the matter alleged is one which could have been raised in a [post-conviction
relief] action.” Keeler, 330 S.C. 568, 500 S.E.2d 123. In fact, any matter that is cognizable under
the Uniform Post-Conviction Procedure Act may not be raised by a petition for a writ of habeas

corpus before the circuit or lower courts of this State. Simpson v. State, 329 S.C. 43, 495 S.E.2d

429 (1998); Gibson v. State, 329 S.C. 37,495 S.E.2d 426 (1998); Keeler, 330 S.C. 568, 500 S.E.2d

123. The Uniform Post-Conviction Procedure Act is broadly inclusive and will rarely be

inadequate or unavailable to test the legality of the detention. Gibson, 329 S.C. 37, 495 S.E.2d

| Before a petitioner may proceed in the original jurisdiction of the Supreme Court, the petition must set out a
constitutional claim that meets the standard delineated in Butler v. State, 302 S.C. 466, 397 S.E.2d 87, cert. denied,
498 U.S. 972 (1990). In Butler, the South Carolina Supreme Court held that the writ of habeas corpus will only be
issued when there has been a constitutional violation “which, in the setting, constitutes a denial of fundamental fairness
shocking to the universal sense of justice.” Butler, 302 S.C. 466, 468,397 S.E.2d 87, 88 (1990) (citing State v. Miller,
84 A.2d 459 (N.J. Super. Ct. App. Div. 1951)).



426. A petitioner may allege constitutional violations in post-conviction relief proceedings, unless
the issue could have been raised on direct appeal. Id.; Keeler 330 S.C. 568, 500 S.E.2d 123.
A habeas corpus petition must support the requested relief. Gibson, 329 S.C. 37,495 S.E.2d

426: Hunter v. State, 316 S.C. 104, 447 S.E.2d 203 (1994). Although the allegations in the petition

are to be treated as true, a petitioner must make out a prima facie case showing he is entitled to
relief, and he must present sufficient factual allegations to support the petition before he is entitled
to a hearing. Gibson, 329 S.C. 37, 495 S.E.2d 426.

To warrant a hearing, the petition must include two specific allegations. First, the petition
must allege the petitioner has exhausted all available post-conviction relief remedies. Gibson, 329

S.C. 37,495 S.E.2d 426; Hunter, 316 S.C. 104, 447 S.E.2d 203; Pennington v. State, 3 12 S.C. 436,

441 S.E.2d 315 (1994). Exhaustion includes filing of an application, the rendering of an order
adjudicating the issues, and petitioning for, or knowingly waiving, appellate review. Gibson, 329
S.C. 37, 495 S.E.2d 426. Second, the petition must allege sufficient facts to show why other
remedies, such as post-conviction relief, are unavailable or inadequate. Gibson, 329 S.C. 37,495
S.E.2d 426.

Here, the Petition must be dismissed because it is procedurally barred, leaving this Court
without jurisdiction. Relief must be sought in the original jurisdiction of the South Carolina
Supreme Court or in an application for post-conviction relief. The Petition wholly fails to meet the
standards required for the issuance of this extraordinary writ. Petitioner provides no reason as to
why his allegations could not have been raised in an application for post-conviction relief. Because
the Petition is procedurally barred, the only remaining form of relief is left to the South Carolina
Supreme Court under its original jurisdiction, leaving this Court without jurisdiction. The failure

to file this action in the proper venue requires dismissal of the action for lack of subject matter



jurisdiction. Thus, these claims cannot be raised in a petition for habeas corpus in the Circuit Courts
of South Carolina. Accordingly, the Petition is summarily dismissed.

I1V. Conclusion

WHEREFORE, this Court summarily dismisses the Petition.

AND IT IS SO ORDERED this &‘g?(day 9 , 2021,
{ )/
YQUKG, SR/

ROGER My
Chief Administative Judge
Ninth Judicial CirCm

[ A/\/\ , South Carolina.
V4



ALAN WILSON
ATTORNEY GENERAL

May 3, 2021

'The Honorable Julie J. Armstrong
Charleston Clerk of Court

100 Broad St., Ste. 106
Charleston, SC 29401-2210

Re: Ernest Battle, #165247 v. State of South Carolina
2019-CP-10-3865

Dear Ms. Armstrong:

Enclosed please find the original Return and Motion to Dismiss Petition for Writ of
Habeas Corpusof the Respondent, with its accompanying attachments, in the above-captioned
case, for filing in your office.

Sincerely,

-~

)

Benjamin H. Limbaugh
Assistant Attorney General

BHL/jaj
Enclosure

cc: The Honorable Roger M. Young, Sr., Chief Administrative Judge
Ernest Battle, #165247

RiEMBERT C. DENNIS BUILBING  »  POST OFFICE BOX i1349 » COLUMELS, SC29211-1549 o TELEPHONE 802 -734-3970 o FACSIMILE §03-253-6283



State of South Carolina,
Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
)
Ernest Battle, #165247 ) Case No.: 2019-CP-10-3865
Petitioner, )
) RETURN AND MOTION TO DISMISS
V. ) PETITION FOR WRIT OF
) HABEAS CORPUS
)
)
)]

In response to the petition for writ of habeas corpus filed by Ernest Battle (Petitioner) on
July 26, 2019, Respondent would show this Court:

I. Procedural History

Petitioner is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Charleston County Clerk of Court. In August 1979, the Charleston
County Grand Jury indicted Applicant for two counts of possession of unlawful drugs- marijuana
(1979-GS-10-1111; -1112) and unlawful possession of a weapon (1979-GS-0704). Aaron Harvey,
Esquire, represented Applicant. On August 9, 1979, Applicant pleaded guilty as indicted to all
charges before the Honorable Klyde Robinson. Judge Robinson sentenced Applicant to
imprisonment for concurrent terms of three years for each offense. Applicant did not appeal his
convictions or sentences..

IL. Current State Habeas Petition filed in Common Pleas

In his petition for writ of habeas corpus, Petitioner alleges that he is being held in custody
unlawfully and “demand(s) to be released from Respondent’s custody immediately and stand on
the grounds of the United States Constitutional Amendments I thru XIV too include however not
limited; State v. Cole, 403 S.Ed 2d 171 (1991), Rule 6, motion of discovery Rule 5, Rule 5

subsection (A)(1) subsection (B)(1) of SCR CrimP and South Carolina Rules of Evidence, 702 and



703. See Miranda v. Arizona (1966), Brady v Maryland/Edward notice 373 U.S.83.”

Attached to this Return and Motion to Dismiss Petition of Writ of Habeas Corpus and
incorporated by reference are the records of the Charleston County Clerk of Court regarding the
subject indictments Petitioner’s records from the South Carolina Department of Corrections, and
his current application for Habeas Corpus Relief.

IIL. Current Action Should be Dismissed for Lack of Subject Matter Jurisdiction

This Court lacks subject matter jurisdiction of this matter and therefore, this action should
be dismissed pursuant to Rule 12(b)(1), SCRCP. Petitioner has filed a writ of habeas corpus in the
Court of Common Pleas. However, a state habeas petition must be filed in the original jurisdiction

of the South Carolina Supreme Court. See Keeler v. Mauney, 330 S.C. 568, 500 S.E.2d 123 (Ct.

App. 1998)". Lack of subject matter jurisdiction can be raised at any time, can be raised for the

first time on appeal, and can be raised sua sponte by the court. State v. Guthrie, 352 8.C. 103,107,

572 S.E.2d 309, 311-12 (Ct. App. 2002) (citing State v. Brown, 351 S.C. 522, 570 S.E.2d 559 (Ct.

App. 2002)). Furthermore, lack of subject matter jurisdiction may not be waived, even by consent

of the parties. Id. (citing State v. Brown, 343 S.C. 342, 346, 540 S.E.2d 846, 848 (2001)). “The

acts of a court with respect to a matter as to which it has no jurisdiction are void.” Id.

Moreover, “[a] person is procedurally barred from petitioning the circuit court for a writ of
habeas corpus where the matter alleged is one which could have been raised in a [post-conviction
relief] action.” Keeler, 330 S.C. 568, 500 S.E.2d 123. In fact, any matter that is cognizable under

the Uniform Post-Conviction Procedure Act may not be raised by a petition for a writ of habeas

! Before a petitioner may proceed in the original jurisdiction of the Supreme Court, the petition must set out a
constitutional claim that meets the standard delineated in Butler v. State, 302 S.C. 466, 397 S.E.2d 87, cert. denied,
498 U.S. 972 (1990). In Butler, the South Carolina Supreme Court held that the writ of habeas corpus will only be
issued when there has been a constitutional violation “which, in the setting, constitutes a denial of fundamental fairness
shocking to the universal sense of justice.” Butler, 302 S.C. 466, 468, 397 S.E.2d 87, 88 (1990) (citing State v. Miller,
84 A.2d 459 (N.J. Super. Ct. App. Div. 1951)).



corpus before the circuit or lower courts of this State. Simpson v. State, 329 S.C. 43, 495 S.E.2d

429 (1998); Gibson v. State, 329 S.C. 37, 495 S.E.2d 426 (1998); Keeler, 330 S.C. 568, 500 S.E.2d

123. The Uniform Post-Conviction Procedure Act is broadly inclusive and will rarely be

inadequate or unavailable to test the legality of the detention. Gibson, 329 S.C. 37, 495 S.E.2d

426. A petitioner may allege constitutional violations in post-conviction relief proceedings, unless
the issue could have been raised on direct appeal. 1d.; Keeler 330 S.C. 568, 500 S.E.2d 123.
A habeas corpus petition must support the requested relief. Gibson, 329 S.C. 37,495 S.E.2d

© 426; Hunter v. State, 316 S.C. 104, 447 S.E.2d 203 (1994). Although the allegations in the petition

are to be treated as true, a petitioner must make out a prima facie case showing he is entitled to
relief, and he must present sufficient factual allegations to support the petition before he is entitled
to a hearing. Gibson, 329 S.C. 37, 495 S.E.2d 426.

To warrant a hearing, the petition must include two specific allegations. First, the petition

must allege the petitioner has exhausted all available post-conviction relief remedies. Gibson, 329

S.C. 37,495 S.E.2d 426; Hunter, 316 S.C. 104, 447 S.E.2d 203; Pennington v. State, 312 S.C. 436,
441 S.E.2d 315 (1994). Exhaustion includes filing of an application, the rendering of an order
adjudicating the issues, and petitioning for, or knowingly waiving, appellate review. Gibson, 329
S.C. 37, 495 S.E.2d 426. Second, the petition must allege sufficient facts to show why other
remedies, such as post-conviction relief, are unavailable or inadequate. Gibson, 329 S.C. 37, 495
S.E.2d 426.

Here, the Petition must be dismissed because it is procedurally barred, leaving this Court
without jurisdiction. Relief must be sought in the original jurisdiction of the South Carolina

Supreme Court or in an application for post-conviction relief.?> The Petition wholly fails to meet

2 If this Court construes the Petition as an application for post-conviction relief, the State reserves the right to file an
appropriate return and to raise any applicable defenses.



the standards required for the issuance of this extraordinary writ. Petitioner provides no reason as
to why his allegations could not have been raised in an application for post-conviction relief.
Because the Petition is procedurally barred, the only remaining form of relief is left to the South
Carolina Supreme Court under its original jurisdiction, leaving this Court without jurisdiction. The
failure to file this action in the proper venue requires dismissal of the action for lack of subject
matter jurisdiction. Thus, these claims cannot be raised in a petition for habeas corpus in the Circuit
Courts of South Carolina. Accordingly, the Petition should be summarily dismissed.

TV. Conclusion

WHEREFORE, having made its Return and Motion to Dismiss, Respondent requests the

matter be summarily dismissed.
Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

BENJAMIN HUNTER LIMBAUGH
Assistant Attorney General

By:WW

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737

May 3, 2021



STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
2019-CP-10-3865

ERNEST BATTLE, #165247

Applicant,

STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
)
%
Vs ) CERTIFICATE OF SERVICE BY MAIL
)
)
)
Respondent, )
)

1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.

3. ] have this day served a copy of the Return and Motion to Dismiss in the above-captioned
matter on the following person by depositing same in the United States mail, postage prepaid:

Ernest Battle, #165247 (B2D-0010-A)
MacDougall Correctional Institution
1516 Old Gilliard Road

Ridgeville, SC 29472

DATED this 3" day of May, 2021,

ML p o
ge}mifer J ex?ison@hdministrative Coordinator

or Respondent




'STATE OF SOUTH CAROLINA )
. ) IN THE COURT OF COMMON PLEAS
COUNTY OF _charleston ) .
) Q019 CP-J0- BRUD
___Ernest Battle,#165247 ) CIVIL ACTION COVERSHEET
Plaintifi(s) ) .
) -CP - I =
Vs, ) . ,-, i =1
Bdsel T. Taylor, Warden, MCI and Btate of ) Tie 0 ‘g
South Carolina, et. al. Defendant(s) ) e g "-."fj‘
Submitted By: _ Ernest Battle,#165247 SC Bar #: S
Address: MacC 1 Correctional Institution Telephone #: R
1516 0ld Gilliard Road Fax #: S
RiM].le' S.Co 29472 Other: : :. o~
E-mail: Y

—Birch-# 2 -Unit . - ; :
NOTE: The coversheet and snformation contained herein neither replaces nor supplements the filing and service of pleadings or other papers as required
by law. This form is required for the use of the Clerk of Court for the purpose of docketing cases that are NOT E-Filed. It must be filled out completely,
signed. and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint. This form is NOT required

to be filed in E-Filed Cases,
DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete
(] JURY TRIAL demanded in complaint. ] NONJURY TRIAL demanded in complaint.
] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[0 This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[J This case is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below,
Contracts Torts - Professional Malpractice Torts - Personal Injury 2 Real 'Pii'per;yg
0O  Constructions (100) O  Dental Malpractice 200)  [1  Coaversion (310) O Clairi-&/ Belivery (400) =3
[0  Debi Collection (110) [0 Legal Malpractice (210) 0  Motor Vehicle Accident (320) 0o: ferohation ($10) 2_:_
0  General (130) [0  Medical Malpractice (220) {1  Premises Liability (330) O Foreduulfe (420).y  pmeee
]  Breach of Contract (140) Previous Notice of Intent Case # 3  Products Liability (340) O, Meclhgnig’s Lien@430) E
[0  Fraud/Bad Faith (150) 20__ -NI-___- O  Personal Injury (350) O Partitign W0) 11
] Failure to Deliver/ 0O Notice/ File Med Mal (230) [0  Wrongful Death (360) O -Possesmdt {450)32 oo
Wamanty (160) a Other (299) {30 Assaul/Battery (370) (] .Buﬂcﬁfgiﬁgéde Vr.ifnion (360
O  Employment Discrim (170) O  Slander/Libel (380) 0 0&5.695' [
O  Employment (180) O oer (99 1| )
O  omer(199)
Inmate Petitions Administrative Law/Rellef Judgments/Settlements Appeals

O PCR(500) [0 Rcinstate Drv. License (800) [0 Death Settlement (700) O Arbitration (900)
O Mandamus (520) O  Judicial Review (810) O  Foreign Judgment (710) [3  Magistrate-Civil (910)
& Habeas Corpus (530) O  Relief(820) O Magistrate's Judgment (720) O Magistrate-Criminal (920)
O Other (599) 1 Permanent Injunction (830) O Mioor Settlement (730) O Municipat (930)

O  Forfciture-Petition (840) [J Transcript Judgmen (740) O Probate Court (940)

[J  Forfeiture—Consent Order (850) [ Lis Pendens (750) O SCDOT (950)

0O Oher(899) O Transfer of Structured 0O Worker's Comp (960)

Settlement Payment Rights 3 Zoning Board (970)
Application (760) [ Public Service Comm, (990)
. Special/Complex /Other 0 Confession of Judgment (770) 0 Employment Security Comm (991)
a Environmental (600) O Pharmaceuticals (630) [ Petition for Workers
0  Automobile Arb. (610) [0 Unfair Trade Practices (640) ipmmﬁm Sctttement ] Other(999)
val
a Medical (620) O Out-of State Depositions (650) [ n.mn Setttement
O  oOther(699) [0  Motion to Quash Subpoena in 0
an Out-of-County Action (660)
L3  Sexual Predator (510) O  Pre-Suil Discovery (670)
O Other (799)

[0  Permanent Restraining Order (680)
O Interpleader (690)

Submitting Party Signature:

Date:

N_oge: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Mivil Drarsadinac Qanntinne At Q0 Cade Ann R18.2K.1N at con
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Vs,
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Respondent,
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mmummmmmmmmdmmm-
sumnt to cosxiteent cxders of the Clekk of Court Cherleston County for
trafficking in cocaing § 44-53-370{e)(2)(b) 28 to 100 grass.

2, Petitionsr procesded to trisl smd was subssquently comvicted snd sembenced
to twenty-five «mmmwﬁm@ﬁnmmmm»m
mmwnam,wmmmmm Jrommmo

3, Circuit Couxt was diprived of subject matder jurisfiction to enhance pek-
m%mmmwmmwwmmmmam
m&moﬁm&jmoﬁemﬂmmwﬁmdmﬂtmthﬁjmm
ion to accepted petiticner’s guilty ples becouss magistrate judge had
“Buclisive Jurisfiction® over all criminal cases in which ths punisihuwent
doss not excesd o fine of §200 cr Asprisicmmsnt for 30 daya.

4. Petitioner has exhousted all othsr remedies including State post-convict-
ion and federal remcdies. -

5, Petitioner’s Comstitutionsl right to due process and 14th Auendment to ths
U.S. Constitution ned S.C. Constitution wes violated, ned viclaticn which
in the setting, constitutes a denial of fundemental faivmess, shoching o
the universel sense of justios,

6. The pricr guilty pless to indictment mg. (8), 79-GS-10-1111, and 79-GS-10-
mz,mmummmdmntmmamcm@mﬁﬂ-
clent as a matter of law to establish petiticner’s gulity ples to merijuana
mwmmmmmMm&dmm
sstter jurisdicticn, which megistrate court hed “Buclusive Jurisdiction.”



EQIBIZS

mwmmwm&mumwmm
Honoxrzble OCourt, the Petitioner submit the following exhibits in support of
his petition for writ of habeas cozpus thereof:

Exhibit (A) Indictaent No. 79-GS-10-1111, Simple Posgession of Marijuana

Bxhibit (B) Indictment No, 79 ) GS-10-1112, Simple Possession of Merijuana

Exhibit (C) Commitment Gxder for Indimt Mo, 79-GS-10-1111

Exhibit ¥D) Cosmitment Oxder for Indictment Wo, 79-GS-10-1112

Bhibit mmmmsmplemmm&mmm

Bhibit (P) Affidavit supporting warzant for Simple Posesssion of Marijuanas

Bxhibit (G) Supplementak Information Foma

Exhibit (H) Compitment order for @Gndictmsnt No, $9-GS-10-7309, mffidtnng in
ococaine 28 to 100 grams

Exhibit (I) True copy of sentencing transcript utilizing price marijuvena off-
enses to enhance current sentence to 3rd cffenss.



Clrouit Court was deprived of subject matter jurisdiction to emhance
petiticner’s curvent offense to 3rd offense utilizing prior simple poss-
mm&mijmoffmwmm&mtm:ajm
to accepted petitioner’s guilty ples because Megistrate court hed “Exclusive
Jurisdiction® over all criminal cases in which the punistment does not excssd
a fine of § 200 or imprisionment for 30 days.

Petitioner was indicted by the Charleston Oounty Grand Jury duzing the
August 6, term of Couxt 1979, for two{2) sepatate offemses of simple possese-
ion of marijuens, Indictmant No. 79-GS-10-111%, and79-GS-10-1132,

Petitioner was arrested and indicted on the same day, August 6, 1979,

On August 9, 1979, Petitioner subsequantly pled guilty to both imdictments in
Genaral Sessions Oouxrt and was sentenced by the Honozeble Klyde Robinson to a
m&wfwm(sbmmmwwmmm
the Youthful Offendsr Act. 5{C).

Petitioner wes indicted for the merijuvana offensas under Title § 44-53-
370(&)3., vhich pzovideds

coossoe0scssesessess it &NY PErSGN who violates this subsecticn with
respect to twenty eight grams or cne ounce of less of maxijuvena or tem or
less grams of hashish shall be subjected to imprisomment for a texm not to
excesd 30 days o a find of not less than $100 nor moze tham $200.

See S.C. Jur. Magistrates and Mmiciple Judges §19.
EXclusive vs, Ooncurment Jurbsdiction.

The South Carolina Code provides that a magistrate’s jurisdicticn shall
be “exclusive® and onlyiithe magistrate (and by implication, the mmiciple
judges) have exclusive jurisdiction cover all criminal cases in which the pun-
ishment Goes not excesd a fins of $200 or imprisonment for 30 days.

4



See; Article V, §21 of the Scuth Carolina Constitution which provides
as follows:
0osooThe magistrate shall have exclusive jurisdicticn in such criminal cases
as the General Assexbly may prescribe providdd, further, such jurisdicticn
shall not extend to cases where the punishment exceeds a fine of two hundred

dollars or imprisomment for thirty days.

See; S.C. Oonst, Art, V. §11, Jurisdiction of Circuit Court. Qxrentess
vhich held: The Circuit Oourt shall be a general trial court with original
jurisdiction in civil and crminal cases, except thoss cases in whichceclusive
jurisdiction shall be given to inferior courts, and shall have such sppellate
jurisdiction as provided by law (1972957) 3176; (58) 161 1985 Act No.S.) See
also State v. Padgett, 18 5.C. 317 (1892); State v. Martin, 261 S.C. 559,
{1973). Where magistrate courts were by statute given excluséve jurisdicticn
of all criminal cases in vhich the punishment did not exceed a finas of $100 or
imprisonment for thirty days the court of General Sessions did not have jur-
isdiction, State v. Castlesan, 219 §.C. 136, 64 S.E.2d 250 (1951).

The General Assembly has granted certain ocourts esclusive jurisdiction,
We call particular attention to Section 15-1581.1 of the Code, as amended,
vhich gives original and exclusive jurisdiction to municiple court of the City
of Charleston of all offenses comnited within the corporate limits of said
city which may be subject to penalties of fines or forfetiures not exseeding
thirty days, and all offenses which are now or may be hereafter within the
jurisdiction of the magistrate ar recorders; whether such offenses are in
violation of a city oxdinance, state statute, or common law.

A defendant may waive his objection to the jurisdiction of court over his
perscn, but he canoot by consent, or his failure to protest, confer upon a
court, authority to try him for a crime which the legislative has expressly
placed within the exclusive jurisdiction of another tribunal. American Agricu-
ltural Chemical Co. v. Thomas, 206 S.C. 355, 34 S.B.2d 592, 160 A.L.R. 5%4.

7



Subject matter jurisdiction is the power of the court to hear cases im
which the procesding belongs, The lack of subject matter jurisdiction over a
criminal case can be raised at any tims, including for a first time on appeal,
and can be raised sua sponte by the Court. State v. Browm, 351 £.C. 522, 570
B.E.23 559 (2002); See im also State v. Exvin, 333 S.C. 357, 510 S.B.23 220
{Ct. App. 1998). Lack of subject matter jurisdiction ovedraccriminal case may
not be waived, even by consent of the parties, and should be taken notice of

by the appellate ocourt.

The acts of a court with respect to a matter as to which it has no jursd-
iction are woid., Id. at 346,540 S.E.2d at 847; State v, Pundesbuzk, 259 S.C.
256, 191 S.E.23 520 (1972); State v. Guthrie, 352 S.C. 103, 107, 572 S.B.x
309, 3Nt (Ci.App. 2002).

The inquiry on habeas corpus is limited to the legality of the prisoner’s
present detenticm., McCall v, State, 247 S.C. 15, 145 S.E.23 419 (1965). Puts
suant to §17-17-10, habeas corpus, if any person shall be or stanf or detained
for any crime, unless (a) for a felony the punishment of which is death or
treason, plainly expressed in the warrant of commitment, (b) chatged as acc-
essary. Petition must at least make a prima facie showing entitling him to
reldef, Crosby v. State, 241 S.C. 40, 126 S.BE.2d 843; welch v, McDougall, 246
S8.C. 258, 143 S.B. 23 4S5.

Habeas corpus is available once petitioner has esthausted all post-con-
viction remedies. Bunter v, State, 316 S.C. 105,447 S.E.2d 203 (1994); Pexn-
ington v, State, 312 S.C, 436, 441 S.BE.23 315 (1994); Slack v. State, 391
S.C. 415 429 S.B.2d 801 (1993), See also Art. 1,§ 18 of the South Carolina
Constitutidn,, vhich states that the writ of habeas corpus may not be susp-
ended except when, in case of insurrection, rebelkion, or invasion, public
safety require it. Butlexr v, Stazbe, 303 S.C. 466, 397 S.E.23 87 (1990),

5



d.tinjsladustmnefaﬂntpledguntytoandwascmvictedofgrami
Larceny and Burglary third degree, Defendant’s initial application for PCR
was denied after hearing, his secondd PCR was dismissed as successive, and his
appealfmdaﬁalofsecaﬂﬂwasdisnissﬁmddeniedbytbe@thmml-
ina Supreme Court. Defendant then filed a writ of habeas corpus vwhich was
denied by Circuit Court, Horry County, Ellis B, Drew, Special Judge, Defendant
appealed, The Scuth Carolina Supreme Court, Finney, Jo, held that:

(1) court erred in ruling that motion for writ of habsas corpus was un-
timely, since issue of subject matter jurisdiction could be raised at ang time
and (2) circuit court lacked jurisdictién to accept defendant’s plea to grand
larceny, since defendnat had neither been indicted for nor waived presentment
of that charge, and reversed and remended and vacated sentence and plea.

Slack v, State, 429 S.E.2d 801 (S.C.1993).

It is fundamen@athat habeas corpus is a collateral remedy, subject to the
limitations common to eollateral proceedings, and calls into question only the
jurisdiction of the court whose judgement is challenged. It is cmly when a
judgement of conviction or sentence imposed is void, and not merely voidable,
that relief may be had by habeas corpus....And the jurisdiction of the Court
to render a particular judgement ar impose a particular sentence may be a pro=
per subject of inquiry on habeas corpus.

At common law, the writ of habeas corpus was available after conviction
to attack the jurisdiction of the court that imposed sentence, Ellerbe v.

State, No. 2004-UP-644, submitted Dec. 1, 2004, Decided Dec. 29, 2004.



OQONCLUSION

The circuit court lacked subject matter jurisdiction to enhance petitione
sentence utilizing prior marijuana offenses for simple possession, in which
magistrate court was vested with ¥®Exclusive Jurisdiction" over all criminal
offenses in which the punishment does not exceed a fine of $200 or imprison-
ment for 30 days. Petitioner's sentence on prior and curreng marijuana offense
should be vacated . The interest of law require it.

Respectfully submitted,
s/ j



1 MR. BOURDON: Mr! Ba;tle's record starts in 1979. He
2'” was convibted éf uﬁlaﬁfuilpossession of marijuana. He
3 | zreceived a youthful offender sentence. That would make the
4' | first drﬁg conviction. He also has a‘convictipn in 1379 for
5 possession of marijuana which is from a different date in
6 Maxrch of 1979.
7 THE COURT: So-it's two convictions of simple
B possession of marijuana in 75?2
9 MR. BOURDON: Correct, Your Honor.
10 THE COURT: All right. .

. L;_,!l(i.ﬂ Py

i BOURDON : Ode “Erom BpEi1 G 179, and ond ‘from-date

._12 of arrest in August of '79. A simplevpdééessﬁoniofimarijuana
13 in 1985. That was a magistrate level offense. Ancther --- |

14 THE COURT: That's the third simpie possession of

18 marijuana?

16 ‘ MR. BOURDON: Correct, Your Honor.

17 THE COURT: And the next one?

13. | MR. BOURDON: November of 'B5, another possession of

19': marijuana offense.

20 | 1986, simple poséession of marijuana; and that was

21 | from January the 7th. On January 23rd of the same year of

22 '86, possession of marijuana. 1In June of 1986, simple

23 possession of marijuana.

24 - In February of 1987, he was also found guilty of

- - K

deim=ms 2nd Anmerntic violence -- or excuse m




T <
h 0 Ky

4

(Z

R

L.l

B

LASERBIND ECHME @ PENGAD s 3-000-531.5309

10

1L

12

A3,

At

15

16

17

- 18

19

.20

.21
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25

I want to thank you for that

,“touch wlth the Clerk's offlce and tell them about rthat

. check to you or whatever..

‘:- ey rateg e
4 PR 2..,,4-
5

You do get pald for serv1ng on the jury. The Cler:

'wil;_he ma;llqgrggose checks tplyog_today or Monday of ney;

_ week If you, do not get your paycheck in the mall getln

¢ ang

we'll find out what's happened to your check OX' get anothe;

. an
et K ae

-If you want_ to stay, yop're'frég:;o ét;y. I'm goin
to sentengemur,,géptle now. Bu;'you QOn;ﬁ ﬁa&e'to. You'r
free to go. |

. (Whereupon, the jur& is §x¢ﬁsea‘at approximately
2:23 p.m.} . | ‘ _

#HE CQURT:  All right. wmr. McGuire, do you want to
present your E%}enﬁ‘qu sentencipgé

MR. MCGUIRE: Yes, sir, Your Honor.

THE CQQR?: All rightt _;,peed two sentencing shgeu

oA

MR. BOURDON: Your Honor, that may take a few minutt
to prepare. )

. THE COURT: All right. Do you want the indictments,

i

or do you neeg any. numbers off of this? While somebody's

P — o D L

fixing that, 1£ one person is fixlng that, you can giVe me

Mr. Battle's pyior record.
. . ‘i . .

MR. BOURDON: Thank you, Your Honor. May it please

the Court.

. THE COURT: Yes, sir.
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STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON )

THE STATE OF SOUTH CAROLINA
Ns.
EARNEST BATTLE,

DEFENDANT .

..—._.——_-——.._—_.—_

MIKE BOSNAK, ESQ.
MARK BOURDON, ESQ.
JOHEN CROUT, ESQ.

WILLIAM MCGUIRE, ESQ.
LESLIE SARJI, ESQ.

_ THE COURT OF GENERAL SESSIONS ‘
)
)
)
)

)
)
)
)
)

JUNE 4,

THE HON THOMAS L. HUGHSTON

|

>

'THE NINTH JUDICIAL CIRCUIT A

CASE NO.. 99-GS-10-7109,
99-GS-10-7110,
99-GS-10-7111

VOLUME II OF II

 (PAGES 241-244)

TRANSCRIPT OF RECORD

6., 7, 8, 2001

,CHARLESTON SOUTH CAROLINA

JR., JUDGE

ATTORNEYS FOR THE STATE

ATTORNEYS FOR THE DEFENDANT

BRENDA COOLEY
CIRCUIT COURT REPORTER




. STATE OF SOUTH CAROLINAGS)
COUNTY OF _Chavle s o

STATE VvS.
E; AV e S "P mm

AKA:

Race:'gmck Sex:_tevlae  Age: 8O

DOB: W / 2V 60 _SS# au7- i~ gy

Address:__ YV §S 0l po fiv.
N- Ck"‘lc—si‘""’ll é-ﬁc—.
SID#:

DL#

kbl "Bl

N THE ERT OF GENERAL SESSIONS -
INDICTMENT/CASE#:

1989_-Gs-_lg -0,
AWE_ T A€o0 3L

2
Date of Offense:_ 1/ j4} 1459 Vv~ .
S.C.Code §:__ MM~ S =93 o
CORCode#: (D / 4 / \[/ 8 /
0O CASE RESTORED

SENTENCE
OPLEA  @PRIAL

ln disposition of the said indictment comes now the Defendant who was [@CONVICTED OF or [ PL‘E?

24 of by

TO: .'\_f'th-_‘('L\.r L‘-\‘»-o\ COC-».-.vbg_, 38 4

in violationof § _ M- ¥ ¥ - 270 ofthe S.C. Code

[J NON-VIOLENT
The charge is: % Indicted,

)xvxou-:m

ATTEST:

/3—’\_.__-

Q(ss}uous

00 Lesser Included Offense,
The plea is: CWithout Negortiations or Recommendatio

190 €y no—g

of Laws, bearing CDR Code # f° / .é~ U R
03 MOST SERIOUS . " [] 17-25-45

O Defendant Waives Presentment to Grand Jury,

n, J Negotiated Sentence, 0 Recommendation by the State.

Solicitor

WH.EREFORE, the Defendapt is ({v
foradeterminatetermof & 3

pitted to the

B e

Defendant

&) State Department of Corrections, [J County Detention Ceater,
~ fyears or [Junder the Youthful Offender Act notto exceed . -
; provided that upon the service of

Attorney for Defendant

years
days/months/years and/or payment

andﬂtopnyaﬁneof -
of § s plus and assessments as applicable®; the balance is suspended with probation for -
months/years and subject to South Carolina Department of Probation, Parole and Pﬁ%pcxs standard condjtions of

probation, which are incorporated by reference.
The Defendant is to be given credit for

CONCURRENT or [

O RESTITUTION: OHeard, OWaived, OOrdered

days/months jail time. ___¢
CONSECUTIVE to sentence on: Q
SPECIAL CONDITIONS:

TRUE COPY
JILIE J. ARMSTRONG fsgaL)
Wp5 8

PTUP

dayvs/hours Public Service Employment

Total: § plus 20% fee: §
Payment Terms:
0 sct by SCDPPPS
Recipient:
*Fine:. ... S

§14-1-206 (Assessments 100%).... .8

§14-1-211(a)1) (Surcharge). ... ... 3__Joo. 0o
§14-1-211¢A)(2) (Surcharge). .. .. .. 3

§36-3-2995 (DU] Assessment). .. ... S

3% to County (if paid in instaliments). .. .$ 3. .00

TOTAL

.......................

Clerk of Coury/ Deputy Clerk

Court Reporter:___ S74¢N Skl ps
HWhite « Clerk

ML 7
Green - Corecuons

$_/03. 00

b8 (il

Cunory . Probabon

14

Obtain GED .
Attend Voc Rehab. or Job Corps

May serve WiE beginning
Substance Abuse Counseling

Random Drug/Alcohol Testing

Fine may be pd. in equal, consecutive weekly/monthly
pmts. of § beginning
S ___ _____paid to Public Defender Fund.
Other:

Judee Code:
Sentence Date:
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SUPPLEMENTAL INFORMATION FOIM

This form s used to record information for which sufficient space is not
available on the Standard Intake Form. Additional Supplemental Forms may
Ye used os required. Changes to original inmate information may also be

recorded on this form.

TRAUSACTION - E NARRATIVE . DAtz RECORDED
!

STATEMENT OF CRIME

Subject stated in April, 1979 in Charleston he was stopped by the
Charleston City Pplice because they had an arrest warrant for Simple Possesdion
of Marijuana. When subject was locked up, police found gun under the driver's
seat. The gun belongedto subject and it was .32 caliber and it was loaded. Subject
said that he only had the gun for protection. Band was set at $500.00 and subject
was released after 45 days. Subject was arrested again for Failur eto Appear in
Court. Subject was charged with Simple Possessfon-Marijuana and Pnssession-
Unlawful Weapon, Subject stated the marijuana wa: planted in his car by the
pulice and his girlfriend saw them put it there. On August 9, 1979 subject
pled quilty to Unlawful Brugs-Marijuana and Unlawful Weapon and was sentenced to
YOA 5c not to exceed 3 years by Judge Klyde Pobinson of Charlesion County.

Subject entered the SCDC on August 16, 1979. GB

PAGE ___- ‘of

97265-Y " SUPPLEMENTAL INFORMATION
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Hon: Julie J. Armstrong Mr. Ernest Battle.#165247

100 Broad Street, Ste. 106 1516 01d Gilliard Rd.
Charleston, S.C, 29401-2268 Ridgeville, S.C. 29472

Birch # 2 Unit D-5B

June 20, 2019

Dear Hon: Clerk:

Enclosed for filing please find one original Petition for Writ of Habeas
Corpus along with exhibits attached and affidavit of service. Please re-
turn to me a clocked stamped copy with assigned case number for my records
at the above listed address. Thanking you in aDvance.

Sincerely,

st ettt
Ernes e



Q019~Cp 0 ~3&US

AFFIDAVIT OF SERVICE

I, Emest Battle,#165247, being duly sworn, disposes and swears against
the penalty of perjury that I did onithis day of June, 2019, forwarded for
filing one original Habeas Corpus Petition to the Honorable Clerk/Julie J.
Armstrong, Charleston County along with exhibits and a true copy to the resp=n
ondent at the below listed address U.S. postage prepaid 1st Class,

Hon: Julie J., Armstrong
Clerkof Court

Charleston County
100 Broad Street, Ste. 106
cnrlesw\p soCo 29401-2258
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ALAN WILSON
ATTORNEY GENERAL

May 3, 2021

The Honorable Roger M. Young, Sr.
Chief Administrative Judge -

100 Broad Street, Suite 368
Charleston, SC 29401

Re: Ernest Battle, #165247 v. State of South Carolina
2019-CP-10-3865

Dear Judge Young:

Enclosed please find the proposed Order of Dismissal in the above-captioned case. If this
Order meets your approval, please sign and forward to the Charleston County Clerk of Court for

filing.
Sincerely,
Benjamin H. Limbaugh
Assistant Attorney General
BHL/jaj
Enclosure(s)

cc: Ernest Battle, #165247
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