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STATEMENT OF ISSUE ON APPEAL

THE ADMINISTRATIVE LAW COURT IMPROPERLY RULED THAT
" RESPONDENT’S DRUG TRAFFICKING CONVICTION UNDER S.C.CODE ANN. §
44-53-370(E)(2) IS ONE THAT IS ELIGIBLE FOR PAROLE, EXTENDED WORK
RELEASE, AND SUPERVISED FURLOUGH.



STATEMENT OF THE CASE

This m-atter is before the Court pursuant to the appeal of the Department of
. Corrections. Requndent filed a Step One Grievance on‘ June 28, 2017, claiming Appellant
had incorrectly calculatedvh.is sentence. Appellant investigated and denied 'the grievance.
Respondént ﬁl-ed a Step Two Grievance on July 18, 20177 This grievahce was also‘
investigatéd and denied. Respondent filed a Notice of Appeal in the Administrative Law
Coﬁft on September 20, 201 7.. Thereafter, on June 20, 2018, the Honorable H W. Funderburk,
- Jr. issued an order reversing and remanding the decision of the Department of Corrections.
Pﬁrsuant to Administrative Law Court Rule 65, “[t]he decision of the Administrative Law
J udge 1s a final decision and motion for. reconsideratién will not be considered.” Therefore,

this appeal follows.



STANDARD OF REVIEW
S.C. Code Ann. § 1-23-610(B) provides the applicable standard of review:
The review of the administrative law judge’s order must be confined to
the record. The reviewing tribunal may affirm the decision or remand
the case for further proceedings; or it may reverse or modify the
decision if the substantive rights of the petitioner have been prejudiced
“because the finding, conclusion, or decision is: '
(a) in violation of constitutional or statutory provisions;
(b) " in excess of the statutory authority of the agency;
() made upon unlawful procedure;

(d) affected by other error of law;

(e) - élearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

H arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

In an appeal of a final decision of an administrative agency, the standard of appellate-
review is whether the ALC’s findings are supported by substantial evidence. S.C. Code Ann. §
1-23-610(B). "‘Sﬁbstantial evidence” is evidence lwhich, considering the record as a whole,
woulld allow a reasonable mind td reach the same conclusi'Qn that administrative agency
“reached. Hendley v. S.C. State Budget & Control Bd., 325 S.C. 41 3, 481 S.E.2d 159 (Ct. App.
.1996). A revie‘wing court shall not substitute its dwn judgment for thét of the ALC as to
ﬁndings of fact, but it may reverse or modify decisions that are controlled By errors of law o? '

that are clearly erroneous in view of the substantial evidence on the record as a whole. 7d.



ARGUMENT

THE ADMINISTRATIVE LAW COURT IMPROPERLY RULED THAT
RESPONDENT’S DRUG TRAFFICKING CONVICTION UNDER S.C. CODE ANN. §
44-53-370(E)(2) IS ONE THAT IS ELIGIBLE FOR PAROLE, EXTENDED WORK
RELEASE, AND SUPERVISED FURLOUGH.

On August 25, 2016, Respondent was sentenced t‘o's_even(7) years for Trafficking in
Cocaine, more than-ten (10) grams but less than twenty-eight (28). grarns, second offensé,
‘ pursuant to S.C. Code Ann. § 44-53-376(6)(2)(8)(2). SeeR.atp. 14 and 51. Appellant is also
serving a concurrent eight (8) year sent‘ence‘ for manufacturing cocaine base, second offense, in
violation of SC Code Ann. § 44-53-375 (B)(2). R.atp. 16 and 51.

On June 2, 2010, the Omnibus Crime Reduction and Sentencing Reform Act of 2010
went into effect. The Act amended portions of S.C. Code Ann. § 44-53-370 and § 44-53-375

by . ‘adding the following language to certain subsections dealing with

/
_ manufacturing/distribution-level drug offenses:

Notwithstanding any other provision of law, a person convicted and sentenced
pursuant to this subsection for a first offense or second offense may have the
sentence suspended and probation granted, and is eligible for parole, supervised
furlough, community supervision, work release, work credits, education credits,
‘and good conduct credits. Notwithstanding any other provision of law, a person
convicted and sentenced pursuant to this subsection for a third or subsequent
offense in which all prior offenses were for possession of a controlled substarnice
pursuant to subsection (A), may have the sentence suspended and probation
granted and is eligible for parole, supervised furlough, community supervision,
work release, work credits, education credits, and good conduct credits. In all
other cases, the sentence must not be suspended nor probation granted.

This language was not added to any of the subsections dealing with trafficking-level offenses.
See S.C. Code Ann. § 44-53-370(e) and S.C. Code Ann. § 44-53-375(C).
The case of Bolin v. S.C. Dep't of Corr., 415 S.C. 276, 282, 781 S.E.2d 914, 917 (Ct.

App. 2016), reh'g denied (Feb. 24,2016), held that the addition of the above-quoted language



to the manufacturing/distribution-level subsections signaled the legislatuie’s intent to repeal
S.C. Code Ann. § 24-13-100»(the “85% law™) to'th‘e extent it conflicted with the amended -
portians of S.C. Code Ann. § 44-53-370 and -375. Accordingly, the Bolin court found that
these offenses were no longer to be considered to be 85%, “no-parole” offenses. However,
since the language discussed in Bolin vi/as not added to the trafficking subsections of the drug
statutes, Bolin has no application to convictions for trafﬁcking.

Respondent’s trafficking conviction falls under the 85% “no parole” statute becailse thé
offense is a Class A felony which carries a maximum sentence of thirty years. See SC Ann.
Code § 44.53-3 75(e)(2)'(aj(2) (stating that second-offensa trafficking in cocaine, 10-28 grams,
cai‘ries a sentence of five to thirty years); 'S‘C. Code Ann. § 16-1‘-90 (defining Class A
" felonies); an\d SC Code Ann. § 24-13-100 and -150 (generally, stating that offenses carrying
twenty years or more are 85% no-parole offenseé).

Notwithstanding the above, in its order, the ALC used the following language.from
~ S.C. Code Ann. § 44-53-370(e)(7) to conclude that Respondent’s nffense was oné that is
eligible for parole, extended work release, or supervised fuilough:

A persan convicted and sentenaed under this snbsection to a mandatory term of

imprisonment of twenty-five years, a mandatory minimum term of

imprisonment of twenty-five years, or a mandatory minimum term of
imprisonment of not less than twenty-five years nor more than thirty years is

not eligible for parole, extended work release, as provided in Section 24-13-

610, or supervised furlough, as provided in Section 24-13-710.

Initially, this language has no application to Respondent’s conviction since he did not
receive a “mandatory” or “mandatory minimum” term of imprisonment of tWent}i-ﬁve to thirty

year'sr. More importantly, this language (which, notably, was never mentioned or discussed in

the Bolin case), does not repeal, implicitly or otherwise, the 85% provisions as applied to



Respondent ] drug trafﬁckmg offense. The above lanouage became effective on January 12,
1995. See S.C. Code Ann. § 44-53- 370(6)(7) (Supp. 1995) At that time, there was no law
reQuin’ng an inmate to serve an 85%,An‘o-parole term, so the provision prohibiting parole fbr
certain serious drug trafﬁcking offenses had meaning. However, subsequently, on January 1,
1996, the 85% “no-parole” statuteé were enacted. See S.C. Code Ann. § 24-13-100 and .-1 50,'
(Supp. 1996). These broader statutes require 85%, no-parole ténns for all sentences for class
A, B, or C felonies or those exempt from classification but carrying a possible penalty of
twenty .yeafs or more. See S.C. Code Ann. § 24-13-100 and -150 (Supp. 1996). Additionally, |
as a part of the J énuary 1, 1996 enactments, SC Code Ann. § 24-21-560 was added, which
réquires that all. inmates sentenced for 85%, “no parole” offenses rﬁust be released directly to a
community supervision program under the supervision of the Department of Probation, Parole,
and Pardon Services for a period not to exceed two years. See S.C. Code Ann. § 24-21-560(A)
E & (B). All of this subsequent legislation‘- including S.C. Coae Ann. § 24—13-\100, § 24-13_—
150, and § 24-21-560 - to the extent it conflicts with the language in S.C. Code Ann. § 44-53-
370'(6)(7,), superseded -370(e)(7). See, e.g., Williams v. Town of Hilton Head Island, S.C., 311
S.C. 417,421,429 S.E.2d 802, 804 (1993) (in instances where it is not possib'le to harmonize
twé sections of a statﬁte, a later legislation supersedes an earlier enéctment); State v. Brown,
3178.C. 55,58,451 S.E.2d 888, 891 (1994) (“More recent and specific legislation supersedes ‘
pribr general law.”).

For thé reasons set forth ébove, Appéllant contends that the ALC erred in finding that

Respondént is eligible for parole, extended work release, and supervised furlough. Appellant



believes that Respondent, as an 85%, no-parole offender!, is required to serve at least 85% of
his sehtence and then be released directly to community supervision pursuant to S.C. Code
Ann. § 24-21-560(A).

CONCLUSION

Based upon the foregoing, Appellant respectfully contends that the ALC was incorrect
" in its interpretétion of the language in S.C. Code Ann. §‘ 44-53-376(6)(7) and incoﬁect in
concludiﬁg that Requndent’s drug trafficking coﬁviction is one-that is eligible for parole,
extended work release, énd supervised furlough. Therefore, Appellant requests thié Court
reverse the decision of the ALC.

Respectfully submitted,

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

ensey B-Evans
Deputy General Counsel
SC Bar Number: 102215
Office of General Counsel
South Carolina Department of Correctlons
Post Office Box 21787
Columbia, SC 29221
(803) 896-8508
June 21, 2019

! Notably, the ALC did not dlspute that Mr. Young qualified as an 85% offender under S C.
Code Ann. 24-13-100 and -150. (See R. at p. 53-55).
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