THE STATE OF SOUTH CAROLINA RECEWED

IN THE COURT OF APPEALS
JUN 08 )1
APPEAL FROM CHARLESTON COUNTY SC Court of Appeals
Court of Common Pleas
The Honorable Bentley D. Price, Circuit Court Judge
Case No. 2019-CP-10-04387
Appellate Case No. 2021-000051
Applie Building SCIONCER, INC. ., riviviiaiiintsnsninnsannes dhabassbssssvorssdanstntsser Appellant
Vs.
South Carolina Department of Commerce, Division of Public Railways ............. Respondent

FINAL REPLY BRIEF OF APPELLANT

Gene M. Connell, Jr. (S.C. Bar No. 1358)
KELAHER, CONNELL & CONNOR, P.C.
The Courtyard, Suite 209

1500 U. S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
geonnell@classactlaw.net

Attorneys for Appellant




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Bentley D. Price, Circuit Court Judge

Case No. 2019-CP-10-04387
Appellate Case No. 2021-000051

Applied Building Sciences, Inc. ..o Appellant
VSs.
South Carolina Department of Commerce, Division of Public Railways ............. Respondent

FINAL REPLY BRIEF OF APPELLANT

Gene M. Connell, Jr. (S.C. Bar No. 1358)
KELAHER, CONNELL & CONNOR, P.C.
The Courtyard, Suite 209

1500 U. S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)
(843) 238-5050 (facsimile)
gconnell@classactlaw.net
Attorneys for Appellant




TABLE OF CONTENTS

Table 0f AUTROIITIES ......couoivmeirrriiii e el ii
ATZUITICNE ..c.ceeeteeieer ettt ettt et e b e b e a s e b bbb e bbb b e 1

I. THE DEFENDANT’S ARGUMENT THAT OTHER STATE CASES ARE
BASED ON STATE LAW IS ERRONEOUS. ..o 1

II. ABS DID NOT CHOOSE TO EXPEND FUNDS ON RENOVATIONS
BUT WAS COMPELLED BY STATE ACTON. ....ccccooviiiiiiiiiiiisiseceeee 2

[1I. THE JURY WOULD DECIDE REASONABLE RESTABLISHMENT EXPENSES ..3

IV. THE CASES CITED BY RESPONDENT ARE NO LONGER APPLICABLE. .......... 3
V. JUST COMPENSATION AND REESTABLISHMENT EXPENSES

ARE INDIVISIBLE IN CONSTITUTIONAL TERMS. ..oiiiciiiiereeeeeee e 4
COTIC USIOMY . sttt e e e e e e eeeseeraareeasasaaeessssereasesaaeaseaaeaseseesasssrss s sesaranesbaaaesssssasaaatsasseenrrbasees 4



TABLE OF AUTHORITIES

Cases

Bowman v. Bowman, 357 S.C. 186, 591 S.E.2d 654 (S.C. App. 2004). ..., 3
Dep’t of Trans. v. Gilling, 796 N.W.2d 476 (Mich. Ct. App. 2010) ..o 1
Horne v. Dept. of Agriculture, 576 U.S. 350 (2015) c.cvovvoieiiieiiii 3,4
Jacksonville Express Authority v. Henry G. DuPree Co., 108 So.2d 289 (Fla. 1959) ........ 1,2
Lucas v. Coastal Council, 505 U.S. 1003 (1992) ...ccoueiiriciiiiiiriiniiiinieineeesreeiennse 3
State ex. rel. Dep’t of Trans. v. Little, 2004 OK 74, 100 P.3d 707 (Okla. 2004)................. 1,2
Statutes :

S.C. Code ANN. § 14-1-T0 oot s 3
S.C.. Code ANn. § 28-11-30(4) .ovveeuecieremiieieciiicee s 2,4

Constitutional Provisions
S.C. Const. ATt T § 13 1o 1

i



The Appellant Applied Building Sciences, Inc. (ABS) offers the following Reply to the
Respondent’s Initial Brief.
ARGUMENT

L. THE DEFENDANT’S ARGUMENT THAT OTHER STATE CASES ARE BASED ON
STATE LAW IS ERRONEOUS.

The Respondent goes to great length to argue that the court rulings of Michigan, Oklahoma,
and Florida on reestablishment expenses are different because of their respective state laws. Appellant
reports to the Court that this argument is misplaced and illogical.

In Jacksonville Express Authority v. Henry G. DuPree Co., 108 So0.2d 289 (Fla. 1959), the
Respondent argues this case is purely a matter of Florida law. However, the Florida Supreme Court
in deciding this case interpreted Section 12 of the Declaration of Rights which provided “Nor shall
private property be taken without just compensation.” 108 So.2d at 290.

In Dep't of Trans. v. Gilling, 796 N.W.2d 476 (Mich. Ct. App. 2010), the Michigan Court of
Appeals decided a similar case based on the Michigan Constitution which states “private property
may not be taken for public use without just compensation.”

In State ex. rel. Dep’t of Trans. v. Litle, 2004 OK 74, 100 P.3d 707 (Okla. 2004), the
Oklahoma Supreme Court in deciding the issue of reestablishment expenses cited Article II, Section
24 of the Oklahoma Constitution which says, “private property shall not be taken without just
compensatién.”

These provisions in the Oklahoma, Michig;m and Florida Constitutions are exactly the same
as South Carolina’s Constitution Article I, § 13 which states “private property shall not be taken for

public use without just compensation.”



The Oklahoma, Florida and Michigan Courts made it clear that when someone’s property
(personal or real) is being taken, the owner is entitled to be made whole. See Jacksonville Express
Authority v. Henry G. DuPree Co., 108 S0.2d 289 (Fla. 1959). In State ex. rel. Dep’t of Trans. v.
Little, 100 P.3d 707 (Okla. 2004), the Oklahoma Supreme Court held in a case of first impression that
a landowner was entitled to full compensation and also was entitled to “every lawful interest which
can be enjoyed in property.” Further, the Oklahoma Supreme Court defined property as more than
real property and includes any intangible loss resulting from the property. 100 P.3d at 709.

In sum, the Constitutional provisions of Oklahoma, Florida and Michigan make those cases
excellent precedent for this Court to hold that reestablishment expenses are not limited to an arbitrary
$50,000.00 limit as provided for in S.C. Code § 28-11-30(4).

The argufnent that relocation assistance is a separate and distinct damage in terms of the
Constitution is not only erroneous, but it is logically inconsistent to the overriding theme that an owner
of real property is entitled to be fully compensated when the government takes his or her property.

II. ABS DID NOT CHOOSE TO EXPEND FUNDS ON RENOVATIONS BUT WAS
COMPELLED BY STATE ACTION,

The Respondent in its brief argues that ABS chose to expend funds on renovations to its
replacement property in excess of the statutory cap of $50,000.00. Nothing could be further from the
truth. ABS (for over 20 years) had been a tenant on the property which was taken by Defendant and
had no intention of moving its entire business operation to a new location. Further, ABS was
compelled to renovate the property not because it wanted to, but because it had to for its business. As
has been argued in Appellant’s Initial Brief, ABS should not be penalized because it had to move and
renovate its property. ABS should be fully compensated for those measures. The same thing would
occur if the State decided to condemn the BMW Plant in Greenville or the Michelin Plant in

Spartanburg. The reestablishment expenses in moving the BMW or Michelin Plant would be



enormous and a limitation of $50,000.00 would require Michelin or BMW to expend its own monies
(property) to reestablish its business. The United States and all State Constitutions prohibit such
limitations, and the property owner should not be made to suffer because of the government’s decision
to condemn its property.

L THE JURY WOULD DECIDE REASONABLE RESTABLISHMENT EXPENSES.

The Respondent argues in its brief that ABS would be entitled to all of its reestablishment
expenses. This is in fact not the case. The Respondent would be fully allowed to challenge ABS’s
reestablishment eXpenses in open court before a jury. The jury would not be required to award any
amount for reestablishment expenses but only that amount which was proven by a preponderance of
the evidence.

IV. THE CASES CITED BY RESPONDENT ARE NO LONGER APPLICABLE.

The Respondent has cited numerous cases from the 1950s, 1960s and 1970s for the argument
that moving and relocation costs are separate from constitutional just compensation. Appellant
believes that recent decisions of the United States Suprem¢ Court say different. Appellant asserts that
recent decisions of the United States Supreme Court have effectively overruled the cases that
Respondent cites. See Lucas v. Coastal Council, 505 U.S. 1003 (1992) and Horne v. Dept. of
Agriculture, 576 U.S. 350 (2015) in which the United States Supreme Court held that taking of
personal property violated the United States Constitution.! Further, as has been seen in Appellant’s
Initial Brief, money is property and the government’s taking of money is no different than the

government’s taking of a car, a boat, a tractor or a train, and is afforded the same constitutional

I See also S.C. Code Ann. § 14-1-10. “Property” defined. The word “property” as used in this Title,
includes property, real and personal. See also Bowman v. Bowman, 357 S.C. 186, 591 S.E.2d 654
(S.C. App. 2004). ( The term “property” is a general term used to designate a right of ownership and
it includes every subject of whatever nature upon which the right of ownership can legally attach,
including choses in action.)



protection as real property. In effect, the condemnation actions of the Respondent in this case
phy.sically appropriated ABS’s personal property requiring it to spend money it did not want to spend
on reestablishment costs for a new office location. This is clearly prohibited by the United States and
South Carolina Constitutions and, thus, S.C. Code Ann. § 28-11-30(4) is unconstitutional because it
arbitrarily limits expenses to $50,000.00.

In sum, the State cannot constitutionally pay unlimited damages for real property
condemnation cases but limit reestablishment damage claims to $50,000.00. Such a proposition is
repugnant to the Constitutions and must be struck down.

V. JUST COMPENSATION AND REESTABLISHMENT EXPENSES ARE INDIVISIBLE
IN CONSTITUTIONAL TERMS.

Here, the issue is simple. The State cannot possibly justify the difference between
compensation for land and reestablishment expenses. The United States Supreme Court made clear
in Horne v. Dept. of Agriculture, 576 U.S. 350 (2015) that the taking of personal property has the
same constitutional protections as real property. In Horne, the Cburt held the takings clause of the
Fifth Amendment applies with equal force to personal as well as real property. Thus, the
Respondent’s argument that there is a distinction between just compensation and reestablishment

expenses is both arbitrary and capricious as a matter of law.

CONCLUSION

Accordingly, Appellant requests the Court reverse the Order of the trial court and remand this
case for a trial on reestablishment costs and/or expenses.

Respectfully submitted,
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