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MR. GRIMES: Your Honor, [ think it was May of laét, last year in
Charleston, we had an evidentiary hearing in this matter. At the beginning -
At the beginning of the hearing, | believe | informed The Court that Mr.
Bowman has concerns of the quality of my representation and The Court
asked him several questions about it. It went through the evidentiary hearing
and after the end of it —

THE COURT: Did you — Was it decided that you would represent him
or he would represent himself?

MR. GRIMES: That | would represent him.

THE COURT: Okay.

MR. GRIMES: And then I think at the end of the hearing The Court
again asked if I'd covered everything and Mr. Bowman said yes and then
about a week later | got a letter from him where he — which | construed as,
basically, he wanted to withdraw the amended complaint that | had brought
forward. And, somehow, the material | have, | believe contained some
attorney/client material that | didn’t want anyone to look at. | ask The Court
not to open that portion of the letter. | think | forwarded it, the unprivileged
matters, to The Court.

As | said, we've kind of been waiting. We had a hearing before Judge
Dennis. He - and then Judge Dennis, | believe he didn’t have jurisdiction over
this case. | think that was September, and then we set it for this date. It's

suppose to be in grand jury in Charleston but that canceled out, we came
down here.

| believe Mr. Bowman, basically it his motion. I'll let he argue it. If he

doesn’'t —
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THE COURT: Okay, well, first off, ’m gone ask Mr. McFarland if he'll . -

just give me the background of the case.
'And [ presume | — Did | sign an order on this case?
'MR. MCFARLAND: Your Honor, an order has not been signed yet.
We had the hearing, Which is — |
THE COURT: Uh-huh.
"MR. MCFARLAND: You've denied all issues except one. There was

a Jackson versus Deno hearing issue and you initially asked both parties to

brief that particular issue. But before we had an opportunity to do that, Mr. .

Grimes got his letter from Mr. Bowman stating whatever it states. And then,
<0 we kind of put that — put that briefing on hold.

| THE COURT: Because we couldn't go forward. Mr. Grimes couldn’t
do anything beoause he wasn’t clear about the representation.

MR. MCFARLAND: Correct, and that's where we are.

| fHE COURT: Okay, Mr. Bowman, I'll be glad to hear from'you, Sir.
What are your wishes?

PLAINTIFF. MARCUS BOWMAN: Judge Gregory, | would like to not
go forward with the issues that, that he's raised. Because moét of the'issues
fhat he raise, he ought to and they amount to ineffective assistance of -
counsel.

THE COURT: Most of the issues do what, now? | didn't —

PLAINTIFF MARCUS BOWMAN: The issues that he raise . . .

THE COURT: Uh-huh.

‘PLA.INTIFF MARCUS BOWMAN: ... théy not amount to a

constitutional violation of ineffective assistance of trial counsel.

]
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THE COURT: Okay.

PLAINTIFF MARCUS BOWMAN: And | would like that | be granted a
new hearing because the issues don’t — | can't even go forward, Your Honor,
because if it took them to —

THE COURT: Well, let me ask you this. Of course, the lawyer can't
make the facts. He has to take the facts as they come to him and there was a
record and you obviously have studied up on this. You know a lot about the,
the criminal procedure. What, what issues do you - did you want to make
that he didn’t make?

I think | probably asked you this before.

PLAINTIFF MARCUS BOWMAN: Well, Judge Gregory, there was

1| some = I had my paper work prepared up at Kirkland, alreédy prépared to

raised and the amendmeht that he amended, Your Honor, | didn’t amend. He _

amended — All he has to — All he has to — He receive my questionary to Mr.
Jim Smiley. | |
And as ~ | believe | sent you some copies of quite a few of the — some

paperwork that | sent you making complaints about my ~ his representation
toward rﬁe. |

As far as him, you know, altering. it to where it didn’t amount to
ineffective assistance of counsel, | would request that The Court at least grant.
me é new pcr hearing and new counsel to represent me because Land versus
State (phon.), okay, I'll read as far as counse| — counsel change and alter all
rﬁy — counsel changed and altered. Altering amounted io a violatiQn of the
Code of Conduct and violates 17.27 90, causing the unsuccessful petition,

causing counsel - because counsel failed to properly raise the issues

B e s et ks s A
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pursuant to Land versus State.

THE COURT: Okay.

What was the issue with the Jackson v Deno hearing?

MR. GRIMES: Question was, | think the law enforcement had
threatened him with a death penalty and sonﬁe other notes were introduced a4
én exhibit. And trial counsel had done a Jackson v Deno hearing but it waé |
very cursory and wasn't a full-ﬂedg'ed héan’ng.

“THE COURT: Was it as statement?

MR. GRIMES: Yes, sir. It was —To refresh The Court’s memory, this 3
was murder case where he did give a statement saying he was at the scene,
witnessed three people shoot the victim and made a dyi'ng declaration was
theré to shoot him. And that statement — It was an informant who gave some
testimony saying that he saw him running awéy from the scene and wasn't —

THE COURT: Was this when they was robbing a juck-joint or

something? Or that's not it?

MR. GRIMES: It was an elderly man. | think it was — Aé I recall from
The State’s side of the case, hé was walking down the street; soméone came:
up and asked —

THE COURT: And he was picked up about a block away?‘

MR. GRIMES: Yes, sir.

THE COURT: | remember the case, yeah.

MR. GRIMES: No, it wasn't — | don’t think he was picked up a block
away. |think he — they piéked up some days later, after the crime occurred.

PLAINTIFF MARCUS BOWMAN: They picked me up four days later,

after the —
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THE COURT: Oh, okay. Okay.

PLAINTIFF MARCUS BOWMAN: And | was tried to get all my issues
and claims in and they was altered and | couldn’t. He bnly — The one that he
did raise,,Your Honor, he altered th'emvwhere they did not amount to
ineffective assistance of counsel.

THE COURT: Well, weren’t you given the opportunity to put in
anything you wanted to at that hearing?

PLAINTIFF MARGUS BOWMAN: Your Honor, my — due to m you
negligence and my ignoranbe, | did object to it onée but an ongoing,
continuous objection, | didn’t know that | should’ve — \

THE CO_URT: Now, my point’s this, not — did you - did you not have
the opportﬁnit»y to testify and tell me, as the hearing officer, the judge,
anything you wanted to about what you thought Mr. Smiley, thank you trial
counsel, did wrong? Didn’t you have every opportunity to do that?

PLAINTIFF MARCUS BOWMAN: Yes, s:r but you also asked me
whether I wanted my counsel to. represent me.

THE COURT: Uh-huh. |

PLAINTIFF MARCUS BOWMAN: And | said yes, if hé would raise my
claims properly. But being that | objécted to the amendment that he raised, |
assumed that the amendment was not gonna continue to go forwarg.

THE COURT: Okay.

Well, | bélieve that the claims were — that — that — In other words, the

4| way thank you system works, basically, you tell him what happened, the

factual basis, just the common sense way of explaining it, and then he tries to’

figure out a way to - a peg to hang that on with respect to the law or the
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1 i criminal procedures. That protect your constitutional rights a'nd so forth. If
L 2 || you don't give him the facts or the names of witnesses fér him to talk to |
3 that — where he can find out these facts, what — | don’t know what ihe lawyer -'?
4 can do.
5 "PLAINTIFF MARCUS BOWMAN: Well, Your Honor, it wasn’t a
6 question of the Witnéss'eé. It's a question to havefmy cﬁléim_é raised properly
7 ana he didn't. -
8 THE COURT:" And which claim was that?
o || PLAINTIFF MARCUS BOWMAN: Okay, whereas | had the
10 perjury - the witness perjuring on the stand, he altered to booster saying that
11 |} the attorney only help.ed td booster the attorney’s — attérney’s — I mean the
12 witness téstimony; whereas | prepared my case in Strickland as the booster
@ | 13 || heraised. And it was perjury. And he altered all this. ’
14 And, also, he raised other claims, and also he raised ot.her claims that
15 Whereas I've already been denied at my — at the supreme court, that | could
] 16 - || not offer evidence of énother perso‘n’s guilt inconsistent with my own. - 5 |
17 | . And . .. ‘3
g 18 ' THE COURT: Okay. Well, let me ask you this. Do you wish Mr. 1
% 19 Grimeé to present to The Court anything on the Jacksc_m v Deno hearing, tho
;%, 20 Iawfulhess ~ whether your admissible or confess.ion.sh_ould be admissible in 4
21 The Court as to whether Mr. _Smil-ey improperly handled that Jackson v De‘n@i(" .
22 hearing? Or do ydu wish to — him not to? . -' |
x 23 Pl\_AINT’IFF MARCUS BOWMAN: | would not Ilike to go forward witvh;
o | \ 24 || that issue, Your Honor.
25 THE COURT: Okay.
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[J‘L/}\GIINTIFF MARCUS BOWMAN: | would just like to try to get my
claims raised properly as fhey were preséntéd before. -

THE COURT: Okay. Well, that's good, then. | understand tha_t.

Is there anything else?

MR. GRIMES: I'm not sure if my client realizes it but that's the one
issue that The Court took under advisement, which obviously shows that's
some merit. If he Withdraws-that, then he's — | e

THE COURT: 1 think you understand that, don’t you?

PLAINTIFF MARCUS BOWMAN: | understand that.

MR. GRIMES: Okay. :

| PLAINTIFF MARCUS BOWMAN: That's Why | wanted my other

issues and claims raised and | would ask The Court that you grant me a new

‘PCR hearing and he\_/v counsel whereas | can have them properly raised.

THE COURT: Okay. Is there anything else?

PLAINTIFF MARCUS BOWMAN: No, sir.

THE COURT: Okay. Well, your request to grant you a — appoint you
another attorney or io grant you'another PCR hearing are denied. l'ﬁnd_fhat
you are khbwingly, free]y, intelligently waiving the issue of the, the validity of
the Jackson v Deno hearing. And, so therefore, | am requesting — and so
th-eref_ore the — since that's the only issue that | have not ruled on, | am - your
PCR abplicaﬁon is denied and — under the Strickland test and the other
authorities and 1 would ask that Mr. McFarland, if you’ll please prepare an
order as to that.

And ihis hearing is coﬁcluded.

MR. GRIMES: 1 have one final matter. | think at the original hearing |
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had argued some matter from the state constitution. And I'm not sure I've
made exact argument. I'd just like to clarify one, if The Court'll 'allow me to do
that.

THE COURT: Okay.

MR. GRIMES; On the right to counsel argument we made where — I'd
argue that Mr. Bowman had requested cqunsel when he ask the police to call
his mom for her to get a lawyer. | believe The Court denied that under the
federal constitution and said that was an unequivocal claim — or equivocal
claim.

And under Justice Ginsberg’s concurrent opinion in Davis, he said a
previous rule is am ambagious claim for an attorney. The officers had
stopped to clarify. In this case, we believe understand South Carolina State
Constitution, which seems to be read a little bit broader in the Kennedy case,
that officers here should at least stopped him and clarified; by refusing to stop.
and clarify they violated his right to counseled '

THE COURT: Thank you..

Okay, this —matter's concluded.

MR. MCFARLAND: Thank you, Your Honor. -

THE COURT: And if you will, please preparé an order and send a
copy directly to the applicant.

MR. MCFARLAND: 1 will, Your Honor.

__END OF REQUESTED TRANSCRIPT OF RECORD —
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I the undersigned Donna Hartley, Official Court Reporter for the
Fourteenth Judicial Circuit of the State of South Carolina, do héreby certify
that the foregoing is a true, accurate and complete transcript of record of all
the proceedings had and evidence introduced in the trail of the ca_ptioned
case, relative to appeal, in the circuit court for Beaufort County, South
Carolina on the twenthy—eiéh‘th day of January, 2002.

[ d‘o further certify that I am neither of kin, counsel nor interest to any
party hereto.

June 25, 2002

Court Reporter
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STATE OF SOUTH CAROLINA ) .
‘ ) . INTHE COURT OF COMMON PLEAS
) .

COUNTY OF CHARLESTON

"

Mareus BowmansJr.; 235986, — ——99-€P-10-2936:

Applicant,

)
)
)
)
v. ‘ ) ORDER OF WITHDRAWAL
: ) .
State of South Carolina, )
I )
)

Respondent.

ThJS matter comes before this Court by an Apphcanon for Post-Conviction Relief filed
August 9, 1999 The Respondem made a Retum on February 8; 2000. In the Apphcatlon, the .
Applicant, Marcus Bowman, Jr., is challenging a December 4-6, 1996 trial in which a jury found him
guilty of murder. The Applicant was senie_‘nced by the Honorab]e LarryR. Patterson, to confinement
for life.

,Applicant'timely filed notice of intent to appeal and an appeal was perfected on his eehalf

by the South Carolina Office of Appellate Defense. Following the filing of briefs by both sides, the

South Carolina Supreme Court affirmed Applicant’s conviction. State v. Bowman, 98-MO-09
(S.C. Sup. Ct. filed November 20, 1998).
In his Apelication, the Applicant alieges the following:

A Applicant was denied and deprived of effective assistance of appeal

& trial counsel,s (sic) and a fair trial in violations of Article one

-section three, and Fourteen of the South Carolina Constitution, and

- the Sixth and Fourteenth Amendments of the United States
Constitution, when counsel failed to: )

1. Properly prepare for malice murder trial, to investigate case
' law, failing to obtain closing argument transcripts, for appeal.
~ And failed to provide Appicant (sic) with such.

o
I3

b




2. Properly advise Applicant of all his Constitutional Rights,
that he could act as co-counsel, participate in his own defense,
and give closing statement to juror,

1 - 3.--  Motion -Court- for -proper voir- dire -of jurors. during. trial,
especially to determine if jurors has been tampered with, and
influenced in any manner, by anyone, due to the popularity of
the victim, or the un-usual character of State’s witnesses,

. 4. Failure of Counsel to secure Applicant’s rights to a fair trial,

? to receive an arraignment and be advised of pre-trial elements,
: . and proceedings. '
b S. Object to gross-multiple burden-shifting, erroneous, and

: prejudicial statements during closing statements as to
Applicant’s lack of testimony and evidence, -

Bt

6. Object to trial judge’s erroneous jury instructions of
reasonable doubt, and charges as “a whole” that were burden
shifting, and un-constitutional,

» P Ay

7. Object to trial judge’s erroneous burden-shifting jury
instruction on malice, presumptions, that were burden-
shifting, and un-constitutional,

8. Move for Court to give jury instructions on the lesser offenses
of voluntary and involuntary manslaughter; as mandated by -
Constitutional Amendments, & State law.

9. .  Object and move for mistrial, and dismissal of indictment,
upon defected (sic) indictment, Court lack of grand jury
presentation of indictment, and amended indictment, ‘
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10.  Objectto and challenge Trial Court’s jurisdiction to prosecute
Applicant upon defected (sic) structural errors, substituting
elements of malice, with “unlawful act.”.

ERTon

Applicant was'deprived of a fair trial by the prosecution, trial court,
and State of South Carolina, in violations (sic) of Article One,
: Section Three, Fourteen, and Article Five, Section 21 of the South
4 ‘Carolina Constitution, and in violations (sic) of the 4th, 5th, 6th, and
b the 14th Amendments of the United States Constitution, when:

U B 340 B s e v bl




Court deprived Applicant of effective assistance of trial
counsel, in violations (sic) of 6th & 14th Amendments
USCA.

Court/Prosecutor deprived Applicant of a fair trial, before and
during trial, with-holding pre trial arraignment, with-holding
evidence of Court’s lack of grand jury presentation of
indictment,

State/Court  allowed Applicant to be prosecuted upon
erroneous reasonable doubt, and malice murder instructions
to jurors, to which deprived Applicant of a fair trial, .

State/Trial Court, allowed Applicant to be prosecuted upon
defected (sic) indictment, amended, substituted elements of

indictment, verdict of guilt was void pursuant Court’s lack of .

jurisdiction to receive such upon defected indictment, and
trial counsel was totally ineffective failing to protect,.
Applicant’s Constitutional rights to a fair trial.

Court failed to charge jurors on law of manslaughter, that was
supported by evidence in violation of 6th & 14th. USCA.

The indictment being void, and there being no indictment by
Grand Jury, Court had no jurisdiction to receive verdict and
sentence Applicant for any crime, and State does not have
jurisdiction to retain Applicant in prison.

The Trial Court submitted murder-felony doctrine as to jury,
that was mandated presumption of malice and intent .as
charged by Court was unconstitutional, intent being presumed
was mandatorily (sic) from the act, simply because homicide
occurred during armed-felony, such totally relieved
prosecution of all burden of proof of intent/malice, &
substituted “unlawful act”.

Trial-Court gave erroneous reasonable doubt instructions that
could have mislead jury into finding no reasonable doubt,
when in fact there were some. Court failed to properly,
clearly correctly instruct the jury, that if they had a reasonable
doubt as to Applicant’s guilt of murder or voluntary
manslaughter, of involuntary manslaughter, it was there (sic)
duty to resolve that doubt in Applicant’s favor, and find him




On May 8, 2001, PCR counsel for Applicant, filed a Motion to Amend alleging:

guilty of the lesser offense, Court’s erroneous burden-shifting
reasonable doubt and nmalice instructions, were
unconstitutional, and deprived Applicant of due process of
law, equal protection of law, and a fair trial, effective
assistance of trial counsel. In violations of guaranteed rights
of Article one, Sections 3 &14, S.C. Const. and Fifth, Sixth,
and Fourteenth Amendments of United States Constitution.

A upon information and belief, trial counsel’s performance fell below
the threshold required by the Sixth Amendment and the South
Carolina Constitution for the following reasons

1.

1.

iil.

v.

trial counsel failed to move to suppress the statement of
Marcus Bowman on the ground that the police violated
Marcus Bowman’s Fifth and Sixth Amendment rights to
counsel and his right to counsel under the South Carolina
Constitution when the record will show that Marcus told the
police that he wanted to speak with an attorney and that he
wanted to call his mother for her to get an attorney;

trial counsel failed to call Marc{Js Bowman in the Jackson v.
Denno hearing to testify that the police obtained his statement
by threatening him with, inter alia, the death penalty;

trial counsel’s cross-examination of James Nelson helped to
bolster the testimony of James Nelson;

trial counsel failed to investigate whether Kelvin Shine could
have committed the murder despite having information that
Kelvin Shine shot the victim; ‘

trial counsel’s cross-examination of Sergeant Gordon was
inadequate because trial counsel failed to lay the proper
foundation and to make the proper arguments to show that the
police knew of other suspects in this case;

trial counsel failed to accept the continuance offered by the
court which would have allowed him the opportunity to lay
the proper foundation for admitting evidence of other possible

~ suspects;

663
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vil.  trial counsel failed to object to the state’s closing argument
where the assistant solicitor commented upon Mr. Bowman’s -
lack of remorse, Mr. Bowman’s failure to testify, and Mr.
Bowman’s failure to accept responsibility;

viil.  trial counsel failed to object to the state’s closing argument
where the assistant solicitor’s referring to Mr. Bowman as a
“Rat” where there was no evidence that Mr. Bowman used
“Rat” as a nickname, where the term “Rat” was not used to
prove any matter in controversy, and where the use of “Rat”
was designed to appeal to the passion of the jury;

ix. trial counsel failed to object to the trial judge’s charge to the
jury on reasonable doubt where the trial court shifted the

‘ burden of proof to Mr. Bowman by mstructmg the jury to be
“in search of the truth”;

~ On May 17, 2001, a hearing was convened in the matter. The Applicant was present and
represented by Andrew Grimes, Esquire. Respondent was represented by Derrick K. McFarland of
the Attorney General’s Office. Applicant testified on his own behalf at the heaﬁng. Also testifying
on behalf of the Applicant was James Smiley, Esq. The Court alsp had before it a copy of the
transcript of Applicant’é trial, the Charleston County Clerk of Court’s records and Applicant's
records from the South Carolina Deﬁartment of Corrections.

After the hearing, this Court orally deﬁied and dismissgd all issues except one: whether trial
counsel erred while conducting the Jackson v. Denno hearing. This Court took t_he issue under
advisement and ordered both counsel to prepare a memorandum addressing the iséue. Shortly after
the hearing, counsel Grimes informed the Court that apparently Applicant no longer desired to
proceed with the issues presented at the PCR hearing.

On January 28, 2002, a hearing was conducted at the Beaufort County Courthouse. The

Applicant advised the Court that he no longer wished to pursue this state post-conviction relief

;‘.
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action. The Applicant indicated he understood that a withdrawal with prejudice would bar him from

ever challenging the convictions on any claim that he raised or could have raised at this time. He

2 e s ————
ke = . "-#— ) 1. L
]
—

stated that he no longer sought to pursue this matter.

WHEREFORE, IT IS ORDERED that this Application for Post-Conviction Relief is
dismissed with prejudice.

AND IT IS SO ORDERED this % day of é%/%«/ 2002,

JACKSON V. GREGO c//
Pre&fding Judge, Ninth Judicial Cifcuit

Pa e e R, T SmEaseITL S T TR et - AmTgeees e e o
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STATE OF SOUTH CAROLINA ) - v b GENERAL SESSIONS COURT!
) SENTENCE /\/\ d {.

COUNTY OF CHARLESTON ) \Ulcle

llo— 3-10 (.n,\.,_) ',
CASE No.gﬂa s10 A

TICKET/WARRANT NO. £ 134 SHO
TICKET WARRANT NO. |

The defendant. MC/‘«(QUS (EO(A)W\CL“ , IS committed totheStaté Dept, :
' : y i /VQ}U(QZ LiTe

of Corrections / C Act for a'term of days/months/.

—\m-\—
%ﬁ’an orto pay afine of § — ; provided the sentence be suspended upon the service of

—

~—— days/months/years and/or payment of $ 7 plus pay/waive costs and assess- :

ment as applicable*, the balance suspended with probation for months/years.

"Special conditions:

Restitution (YES/NO)S.............. . I3 oo Total $ g
Weekly/Monthly $ '

to Clerk for

Public Defender Fund$
Date:Q e Cewber (9{ ‘C7C1(O

R%den}/?res}dixﬁg Judge, Ninth Judicial Circuit '

Upon being advised that I do not have to consent to be sentenced as a youthful offender, I have however con- -
sented to be sentenced to an indeterminate sentence under the youthful offender act. '

|

Signature: - ' Date: ' |

\ . INFORMATION ON DEF |
Fine c.ocoooommiiien, e $ Age: S.S. No. :
Cost & Assessment ( 62% ) .......... S \ M~ F ied Single !
Total.....c.ooooovemeeeeeee i) Date of Birth: 7
3% COUNLY oo, $ Atorney:_ ) . | cy
Grand Total .......................c. $ KR Kk oE Kk ok ok ok K Kok ok ok ok ok R R ok K R K % % ¥

ALL PAYMENTS MUST BE MADE BY CASH,
MONEY ORDER OR CASHIER CHECK. WE |
CANNOT ACCEPT PERSONAL CHECKS.

CIerkofCouﬁ[y/DeputyC}lerk HEK Gk Kok K ok ok ok ko kR ok ok R K Kk Kk kK ok ok k% ’
White copy ................ to Clerk CLERK OF COURT

Canary ... to Detention Center 2144 MELBOURNE AVE.

Pink oo to Probation ,

Goldenrod.................. to Defendant CHARLESTON9 SC 29405

Green....ooeeenee to Solicitor 740-5700



" STATE OF SOUTH CAROLINA

R ) IN'THE COURT OF COMMON PLEAS
"- . COUNTY OF CHARLESTON ) - .
e ' 03-CP-10-5082
e *:_M_ar'cus Bowman, Jr., No. 235986, ) :
§ 4-». ’ ) ) ‘i'i-_:}‘ ‘
. -Applicant, ) o e
- ) " Ly
v ) ORDER OF DISMISSAL po
' ) -
. " State of South Carolina, ) TR
. I ) . RS -.'". f*:?
. [ R [t IR
Respondent. ) -,\ -—-\7‘:—;_;‘ e
) ‘ ,

Th1s matter comes before the Court by way of an Application for Post-Conviction Rehef ﬁled

- December 3, 2003. The Respondent made its Return o August 12,2004. An evidentiary hearmg

o into the matter was convened on January 20, 2005 at the Charleston County Courthouse. The -

' Apphcant was present at the hearing and was represented by Stanley Feldman Esquire. The

Rcspondent was represented by Arie Bax of the South Carolina Attorney General's Office.

This Court had before it a copy of the transcnpt of the proceedings against thc Applicant, the
records of the Charleston County Clerk of Court, the Apphcant’s appel]ate records, and the
Appllcant's records from the South Carolina Department of Corrections.

The records before this Court indicate that the Applicant is presently confined in the South

Carolina Department of Corrections pu'rsuant to ‘orders of commitment of the Clerk of Court for

Charleston County The Applicant was mdncted at the April 1996 term of the grand ]ury for

63

Charleston County for murder (96-GS- 10~2282) He was represented b& hmmy‘gmlley, Esquire. A |
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: >by the South Carolina Office of Appellate Defense, F ollowing the filing of briefs by both
 South Carolina Supreme Court aﬁﬁrmed Applicant’

7--'(3.(:. Sup. Ct. filed November 20, 1998).

On December 4-6, 1996, the Applicant underwent trial by jury pursuant to whicl, ho wan

Tinned pudliy

of murder. He was sentenced to confinement for his natural life.

i

Applicant timely filed notice of intent to appeal and an appeal was perfected on i hedin

gidan, the

s conviction. State v. Bowman » 98-MO-093

The Applicant subsequently filed an épplication for PCR on August 9, 1999, Thg State filed
its Return on or about February 8, 2000, In his Applica

A, Applicant was denied and deprived of effective assistance of appeal .
& trial counsel,s (sic) and a fair trial in violations of Article one
section three, and Fourteen of the South Carolina Constitution, and
the Sixth" and Fourteenth

_ Amendments of the United States
Constitution, when counsel fajled to: :

1. Properly prepare for malice murder tt‘ial; to investigate case
+ law, failing to obtain clos; 8 argument transcripts, for appeal,
And failed to provide A%icam (sic) with such. '

2. Properly advise Applic_éﬁt of all his Constitutional Rights,

that he could act as co-counsel, participate in his own defense,
and give closing statement to J-g“f'é’;f&&} ‘ '

3. Motion ‘Court for proper voir dire of jurors during trial,
especially to determine if jurors has been tampered with, and
influenced in any manner, by anyone, due to the popularity of

the victim, or the un-usual character of State’s witnesses,’

4, Failure of Counsel to secure A_pp]icant’é rights to a fair trjal,

toreceive an arraignment and be advised of pre-trial el ements,
and proceedings, - ' '

5. Object to gross-m'ultip]eﬂ burden-shifting, erroneous, and
prejudicial statements during closing statements as to
Applicant’s lack of testimony and evidence, '

. | - leﬁl

tion, the Applicant alleges the fbllowing:
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Section Three, Fourteep .

L.

presentation ofindjgt

Object to trial Jjudge’s erroneous jury instructions of
reasonable doubt, a5

shifting, and mi-constitutional,

Object to  trig] Judge’s erroneous burden-shifting jury
Instruction on malice, presumptions, that were burden- -

shifting, and Un-constitutional,

-3 -

Move for Court to give juryinstructions on the lesser offenses
of volunta

*Y and involuntary manslaughter, as mandated by« * ¢

Constitutiona] Amendments, & State law,
Object and move.

upon defecteqd (sic) indictment, Court lack of grand Jury

Applicant upor, defected (sic) stru

elements of malice, with “unlawful act.”.

and in violations (sic) of the 4th, Sth, 6th, and
he United States Constitution, when:

. N .. ’ e / ' N ' v : . N

Court de;_)nye.d Applicant of efféctive assistance of trial
E?Sugf:l, n violationg (sic) of 6th & 14¢h Amendments

Col;lrt/Pr'osccu.t Ot deprived Applicant of 1 fair trial, before and
du.l;!lr;g tnal,fwgh-holding pre trial arraignment, with-holding
evidence o ourt’s lack of and ju esentation of
indictment, grand Jury Pr én

Applicant to be prosecuted upon
erroneous reasonable doubt, and malice murder instructions
to jurors, to which deprived Applicant of a fair trial,
State/Trial Court, alloweq Applicant to be prosecuted upon
fieffscted (sic) Indictmen, amended, substituted elements of
}nd_lctfngnt, verdict of guilt was void pursuant Court’s lack of
Jurisdiction to recejye such upon defected indictment, and™

3, u

d charges as “a whole” that were burden . - .

for mistrial, and diéﬁﬁssal of indriétment,'

ment, and amended indiét_xncnt,'e o

ctural errors, substituting -




trial counsel was totally ineffective failing to protect,
Applicant’s Constitutional rights to a fajr trial.

5. Court failed to charge jurors on law of manslaughter, that was
~ supported by evidence in violation of 6th & 14th. USCA.

6. The indictment being void, and there being no indictment by
Grand Jury, Court had no jurisdiction to receive verdict and
sentence Applicant for any crime, and State does not have
jurisdiction to retain Applicant in prison. ‘

7. The Trial Court submitted murder-felony doctrine as to jury,
~ that was mandated presumption of malice and intent ag
charged by Court was unconstitutional, intent being presumed
Wwas mandatorily (sic) from the act, simply because homicide _ .
occurred during _ armed-felony, . such .. totally relieved = . e
prosecution of all burden of proof of intent/malice, & ‘ '
substituted “unlawful act”, '

8. Trial Court gave erroneous reasonable doubt instructions that
could have mislead jury into finding no reasonable doubt,
when in fact there were some, Court failed to properly,
clearly correctly instruct the jury, that if they had a reasonable
doubt as to Applicant’s guilt of murder or voluntary
manslaughter, of involuntary manslaughter, it was-there (si¢)

- duty to'resolve that doubt in Applicant’s favor, and find him
guilty of the lesser offense, Court’s erroneous burden-shifting
reasonable doubt and malice instructions, . were -
unconstitutional, and déprived Applicant of due process of

law, equal protection of law, and a fair trial, effective
assistance of trial counsel, In violations of guaranteed rights
of Article one, Sections 3 &14, S.C. Const. and Fifth, Sixth,
and Fourteenth Amendments of United States Constitution.

On May 8; 2001, PCR counsel for Applicant, filed a Motion to Amend allegingf

A.  upon information and belief, trial counsel’s performance fell below
the threshold required by the Sixth Amendment and the South
Carolina Constitution for the following reasons

i. trial counsel failed to move to suppress the statement of
Marcus Bowman on thé' ground that the police violated
Marcus Bowman’s Fifth and Sixth Amendment rights to
counsel and his right to counsel under the South Carolina




ii.

ii.

iv.

vi.

vii.,

viii,

ix.

Constitution when the record will show that Marcus told the
police that he wanted to speak: with an attorney and that he
wanted to call his mother for her to get an attorney;

- trial counsel failed to call Marcus Bowman in the Jackson v.

Denno hearing to testify that the police obtained his statement
by threatening him with, inter alia, the death penalty;

trial counsel’s cross-examination of James Nelson helped to
bolster the testimony of James Nelson; L

- trial counsel failed to investigate whether Kelviﬁ Shine could
have committed the murder despite having information that
Kelvin'Shine shot the victim; ’

trial counsel’s cross-examination of Sergeant Gordon was
inadequate because trial counsel failed to lay the proper .

foundation and to make the proper arguments to show that the
police knew of other suspects in this case;

-+ trial counsel failed to accept the continuance offered by the

~ court which would have allowed him the opportunity to lay -

~+ - the proper foundation for admitting evidence of other possible
o sus;j‘)'ects';_~ o I :

trial ‘¢ounsel failed to object to the state’s closing argument

- where the assistant solicitor commerited upon Mr. Bowman’s

lack. of remorse, Mr. Bowman’s failure to"testify, and Mr.

Bowman’s failure to accept responsibility;

trial counsel failed to object to the state’s closing argument
where the assistant solicitor’s referring to Mr. Bowman as a
“Rat” where there was no evidence that Mr. Bowman used
“Rat” as a nickname, where the term “Rat” was not used to

prove any matter in controversy, and where the use of “Rat”

was designed to appeal to the passion of the jury;

trial counsel failed to object to the trial judge’s charge to the
jury on reasonable doubt where the trial court shifted the
burden of proof to Mr, Bowman by instructing the jury to be
“in search of the truth”;




On May 17, 2001, a héaring was convened in -the matter. | The /\1
rcprgseptcd by Andrew Grimes, Esquire. Respondent was represented by l ‘)m‘i‘lf ;
the Attorney General’s Office. Applicant testified on his own behalf at the hén‘ri]‘\';.x, ‘z\j
on behalf of the Applicant was James Smiley, Esq. The Court also had before it n mp} %
x transcnpt of Apphcant s trial, the Charleston County Clerk of Court s rccords and Am,“(;“ﬂ'i ,‘
' records from the South Carolina Department of Correchons
| After the hearing, this Court qrally denied and dismissed all issues ckcept one: whetl}er trial
couﬁse;,l erred while conducting th¢. Jackson v. Denno hearing. This Court took the issue under

advisement and ordered both counsel to prepare a memorandum addressing the issue. Shortly after

the heafing, counsel Grimes informed the Court that apparently Applicant no longer desired to
proceed with the issues presented at the PCR hearing.

On January 28, 2002, a.hear‘ing was conducted at the Beaufort County Courthouse. The .
Applicarit adviscd the Court that he no longer wished to pursue the state post-conviction relief
action. The Applicant indicated he understood that a withdiawal with prejudice would ba; him from
- ever challengiﬁg the convictions on any claim that he raised or could have raised at this time. He -
staped that he no longer sought to pursue the matter. By order dated April 4, 2002, Judge Jacksphn
V. Gregéry dismissed the action with prejudice.

A timely Notice of Appeal was filed on the Applicant’s behalf an'd a Petition for Writ of
Certioréfi was submitted by the South Carolina Office of Appellate Defense pursuant to J ohnson v.
94 S.C. 310,364 S.E.2d 201 (1988) On May 13, 2003 the South Carolina Supreme Court

demcd the Petition.

ALLEGATIONS

s

s | S ) \'\
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In his current Application, the Applicant alleges that he ;

for the fdllowing reason:

. Ineffective assistance of PCR counsel.

FEN DHN GS OF FACT AND CONCLUSIONS OF LAW
‘‘‘‘‘‘‘ This Court has had the opportunity to review the recorg in its -entirety and has heard the

arguments of counsel at the bost-conviction reljer hearing, Set forth below are therelevant

findings
of facts and conclusions of law as required pursuant to S.C. Code Ann.

First, this Court finds that this Applicationjfor Post-Conyictign Relief should be summarjiy,

dismissed for failﬁre to comply with the fil ingprocedures of

the Uniform Post-Convi ction Procedure

Act. 8.C. Code Any. §17.27. 0, ¢t. seq. 5.C. Code A, §17-27-45(a) reads ag follows:
" An application for relief filed

pursuant to this chapter must be fi
~ after the entry of a judg

led within one year

sement of conviction o within one year after the sending of

the remittitur to the lower court from an appeal or the filing ofthe final decisjon upon
an appeal, whichever is later. -

applications filed after July 1, 1996, pelo uin v. State, 32} S.C. 468, 469 S.E.2d 606 .(1 996). The

- Applicant was convicted of the offenses he challenges

{

This Application was fi

expired,
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Moreover, this Court finds that the Application must be dismissed because it is clearly

- - -successive-to-the previous applications for post-conviction relief. Successive applications for post-

conviction relief are clearly disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). S.C.

. Code Ann. § 17-27-90.(1985) states:

~ All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental or amended application. Any ground finally adjudicated
or not so raised, or knowingly, voluntarily and intelligently waived in the proceeding
that resulted in the conviction or sentence, or in any other proceeding the applicant
‘has taken to secure relief, may not be the basis for a subsequent application, unless
the court finds a ground for relief asserted which, for sufficient reason, was not
asserted or was inadequately raised in the original, supplemental or amended
application.

Under this statute, successive post-conviction relief applications are forbidden unless an

applicant can point to a "sufficient reason" why new grounds for relief were not raised or were not

~ properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any

ne@ ground raised in a subsequent application is limited to those grounds that “could not have been |
raised ... in the previous. al;plicatién.” (Emphasis in original]. Id., 305 S.C. at 450, 409 S.E.2d at
394. If the Applicant could have raised these allegations in a previoﬁ; applicatioﬁ, then the
Applicant may not raise those grounds in successive applications. Id. The Applicant bears the

burden of showing that the allegations could not have been raised previously. Land, Id..

The Applicant could have raised the new grounds for relief in his prior post-conviction relief
application. The Applicant has failed to present any reasons why he could not have raised the current
allegations in his previous post-conviction relief applications.

This Court further finds that the Applicant has not established sufficient reason why he

“'should be allowed to avoid the operation of the applicable statute of limitations or the general

A

3 ' 8




' conviction, Pennsylvania v, Finley, 481 U5, 551, 107 8.Ct. 1990, 95 1.Ed.2d 539 (1987). The

| Sixth Amendment right to effective assistance of counsel does not extend to stat;é pqst—éanvicﬁon

\

prohibition against Successive applications for post convictionrelief, The Applicant's contention that

grouhd for relief, There is no constitutional right to appointed counsel for collateral review ofa.

" telief actions. Coferman v. Thompson, 501 U.8, 722, LILS.Ct 2546, 115 L B4 24 640 (1991),

: Thercf'ore,"the contention_that prior PCR counsel was ineffective is not persea 'suﬂicwnt reason’

453, 409 S.E.2d 395 (1991). However, application of the holding in Austin "is limiteq to its.

B particular factual situation. . , » Alce, 305 8.C. at 452, 409 S.E.24 at 394. Here, an appeal from the

A;ﬁ_jg]idant’s prior PCR-was perfected. Moreover, pursuant to the Johnson brief filed on the

Applicant’s beﬁalf‘, together with the Applicant’s own Pro se appellate brief, the AppIica_nt’scaée

§ 9%

. hereceived ineffective assistance of counsel on his prior post-conviction relief applicationis nota
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(1) Is such as would probably change the result if a new trial was had; (2) Has been

T TR T Y T O TR

T AR T

discovered before the trial; (4) Is material to the issue of guilt or innocence; and (5)

.is not mérely cumulative or impeaching. Hayden v. State, 278 S.C. 610, 611-12,299

S.E.2d 854, 855 (1983).

" This Court finds that the Applicant has not presented evidence that meets the requirements for after-

" discovered evidence.

CONCLUSION

- -Based on all the foregoing, this Court finds and éoncludes. that the Applicant has failed to file

his appl.ication within the time limits established in 8.C. Code Ann. §17-27-45(a). This Court funhex;

finds the Appllication is successive in nature to the Applicant’s prior PCR application. Thereforé,

‘this application for post conviction relief must be denied and dismissed with prejudice. Finally, the

Applicant has failed to establish éntitlement to relief due to ineffective assistance of prior PCAr
cbunsel.

This Court adyises Applicant that he must file a notice of intent to appeal within thiﬁy (30)

days from the receipt of this Order to secure the appropriate appellate review. His attention is also

diréctcd to South Carolina Appellate Court Rule 227 for appropriate procedures after notice has been

timely filed.
IT IS THEREFORE ORDERED:

1. ‘That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2, The Applicant must be remanded to the custody of the Réspondent.

discovered-since-the-trial; (3)-Could-not by-the-exercise-of due-diligence-have been-———— —————— —— - ———
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AND IT IS SO ORDERED thls

» South Carolina,

CWW

ATTEST’ A TRHE OOPY

3
P

Presiding udge
Ninth Judicial Circujt
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- STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2003-CP-10-5082
- MARCUS BOWMAN, JR., )
No. 235986 o )
“~  Applicant, )
S ) ,
ys. ) MOTION
) (Rule 59 SCRCP) E?: ‘. o
STATE OF SOUTH CAROLINA ) ol R
| ) e 3
Defendant ) Z =0
, e L

COMES NOW the Applicant, through counsel, who moves before this Hé;;n ~;:able
, R ’ | S
Court for an Order altering, amending and reconsidering the Order of Dismissal i gneﬁ@ .x:~_ )

Hd™

Febfuary 23, 2005 and filed in the office of the Charleston County Clerk of Court on March 40“ o 1

2005. The undersigned received written notice of the entry of the order on March 31,2005.

(retrieval from Charlést_on County Clerk of Court)-

In support of his Motion, Applicant, throﬁgh counsél, would reépe%:tfully assert the
foliowiﬁg:

ONE: The Order reflects that the proceeding on] anuary 20, 2005 was an “Evidentiary”
héafing. This is incorrect. Rather, it was a hedring only on the Staté’s MOtioﬁ to Dismiss the
a;;)plication on procedural. grounds. (The Court held a docket meeting on Fridéy, January 7, 2005,

The Honorable Daniel Pieper presiding. At that time, the Court set this case for a hearing on the

'- state’s ontion to _dismiss.)

, I_V!_O_ At page 7-of the Order of Dismissal, the court found that the.: only issue before the
Court was the issue of ineffective assistance of PCR cm{msél. This finding or conclusion neither
states nor reflects Applicant’s position as presented and argued at the Motion hearing on January
20, 2005. It was Applicant’s position that he has not received complete resolution on ALL issuos;
previously raised. In the ﬁx-'st PCR hearing, Judge Gregory took under advisement the Jackson v.

5épno issue. The Court did not rulve on the merits of'this issue.
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) IN THE COURT OF GENERAL SESSIONS
) OF THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 03-CP-10-5082 '
) - =
- MARCUS BOWMAN, JR., ) B e B
NO. 235986 , ) o2 e iR
4 Applicant, ) . i, = e
| ) - ‘ :’-u-‘cp e
Vs ; ORDER "‘:: = :f:,
" QTATE OF SOUTH CAROLINA, ) o 3; fo '
Defendant. ) "a\ AR )
)

~J
&

STATE OF SOUTH CAROLINA

This matter is before the Court on the Applicant's Motion to Alter, Amend or Reconsider

the Order of Dismissal signed on February 23, 2005 and filed on March 4, 2005 pursuant to a

hearing on January 19, 2005.

L

Having considered the Applicant’s motion and brief pursuant to SCRCP 59, the
Respondent’s Return and Motion to Dismiss, the timeliness of the filing of the motion, the record

herein, as well as the various interests balanced by the Court at the time of the ruling, the

Applicant's motion is hereby denied.

IT IS SO ORDERED.

: : Dea dry/ LYtfferson -
Presiding Judge
June a_z_’i(', 2005

Charleston, South Carolina

- e
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2. Was trial counsel ineffective for failing to call Applicant as a witness in a hearing
into-the voluntariness of Applicant’s statement to police, when the stéférﬁént may
have been involuntary?

Johnson Petition (Gregory), p. 2. On April 24, 2003, the South Carolina Supreme Court denied
the Petition. The remittitur was issued on May 13, 2003. [Applicant had 193 days 1'eﬁammg to file
his feaeral habeas petition up to Novembér 12, 2003].

The Applicant filed a second state post-conviction relief ;wtion on December 10, 2003
alleging ineffective assistance of PCR counsel. Jefferson App.p. 1- 13. The respondent on August
12, 2004 made a Return and Motion to Dismiss as “successive” and alternately as time barred
under S.C. Code Section 17-27-45. Further, thé State asserted that the claim of ineffective PCR
counsel was not a cognizable claim for state post-conviction relief. Jefferson App.p. 27-29,

On January 20, 2005, a hearing was held before the Honorable Deadra J efferson, Presiding

Judge. Jefferson App.p. 30-61. On March 4, 2005, Judge Jefferson issued a written order of

‘dismissal. App.p. 63-73. In the order Judge Jefferson concluded the application must be

procedurally dismissed as “untimely” under the statute of limitations mandates of S.C. Code
Section 17-27-45. App.p. 69-70. Second, it alternately disnﬁsséd the matter under Section 17-27-
90 as “successive” to the 1999 applicétion. The court further determined that the allegations were
not cognizable in an application for post-conviction relief and did not meet the demands of “newly
discdvered evidence.”

On April 7, 2005, the Applicant’s counsel, Stanley Féldman, made a Rule 59 motion, On
June 27, 2005, Judge Jefferson denied the motion. App.p. 75.

The Applicant timely appealed the denial. In the appeal, he was represented by Robert M.

Pachak of the South Carolina Office of Appellate Defense, On December 1, 2005, he made a
) Page 7 of 15
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Johnson Petition for a Writ of Certiorari. In the petition, he alleged as the sole arguable ground
with his request to be relieved:

“Whether there was any evidence to support the PCR judge’s findings that
Applicant’s current application was barred by the statute of limitations and that it
was successive?”

Johnson Petition, p. 2. A pro se response was filed but not served on Respondents. The South

Carolina Court of Appea‘ls entered an order dated September 13, 2007 denying the petition and

granting counsel’s request to be relieved after review pursuant to Johnson v. State, 294 S.C. 310,
364 S.E.2d 201 (1988). The remittitur was issued on October 1, 2007. |
Applicant filed a pro se Petition for Writ of Habeas Corpus under 28 U.S.C. § 2254 dated
July 23, 2009, Bowmaln makes the following allegations in a pro se document datéd February 28,
2009, made prior to the first PCR hearing. This document is summarized with the following:
IR Ineffective Assistance of Trial Counsel:

A. Counsel failed to present a defense theory, refused to accept offer for a continuance, ﬁad .
a pléa agreement with the judge, failed to object to circumstantial evidence instruction.

B. Counsel failed to have a preliminary hearing.

C. Counsel failed to object to false testimony concerning a baseball cap when witness
changed testimony on cross-examination and the state’s closing statements 'concerning
the baseball cap evidence,

D. Counsel erred in submitting the baseball cap evidence when there was no evidence
Applicant was wearing a cap.

E. Counsel failed to preserve issues for appellate review.

F. Counsel failures set out above showed a conflict of interest due to divided loyalties.

G. Counsel failed to investigate exculpatory witnesses who could have supported

Page 8 of 15





