STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

~ ) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) =
= Case No.: 98-CP-23-1446 s
State of South Carolina, ) '
) -
Vs. ) :‘:
) ORDER .
Douglas J. Hill, ) - 5
' )
Defendant. )

Douglas J. Hill, Defendant, has petitioned for Post Conviction Relief (PCR) on ;h; ground
that he was denied his right to effective assistance of counsel as guaranteed by the Sixth Amendmez;t e
of the United States Constitution and Article 1, Section 14 of the South Carolina Con&itution, and
that he was denied hiS right to due process of law under the Fourteenth Amendt.nent to the United
States Cc_onstitution and Article 1, Section 3 of the South Carolina Constitution.

For the following reasons, I find that the Defendant was denied his right to. effective

assistance of counsel at the time of his trial and hereby grant his petitic-m.

On June 7, 1995, Douglas James Hill was involved in an altercation in the County of
Greenville, State of South Carolina. His trial was held on March 19™ and 20*, 1996. At that trial
he was convicted of Assault and Battery with Intent to Kill and pursuant to S.C. Code Ann l -25-
45 (a) (1) sentenced to life in prison by the Honorable C. Victor Pyle, Jr. Mr. Hill's appeal to the
South Carolina Suprqme Court was affirmed on January 8, 1998, and he filed his petition for Post
Conviction Relief on or about March 31, 1998. The State duly ﬁled its return and an evidentiary
hearing was held before me on November 14, 1999 at the Greenville{County Courthouse.

The standard of review in PCR cases alleging ineffective assistance of counsel is well
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cstﬁblished. In order to establish a claim -of ineffective assistance of counsel, the Defendant must
show: 1) that counsel’s representation fell below an objective s.ta-ndard ofreasonableness; and 2) that,
but for counsel’s errors, there is a reasonable probability that the result would have been different.
Gallman v. State, 307 S.C. 273, 414 S.E. 2d 780 (1992); M&E&hmgm 466 U.S. 668,
104 S. Ct. 2052 (1984). It is generally accepted that 2 "reasonable probability is a probability

sufficient to undermine confidence in the outcome," Martinez v. State, 403 S.E. 2d 113,114 (S.C.

1990).

Based on the transcripts of the trial, pleadings, the testimony presented at ihe PEE hearing,
arguments of counsel, and other evidence appearing in the record, the Court makes the followir;g'
findings of fact and conclusions of law pursuant to SC Code Ann. § 17-27-86, and SékCP Si (a):

1. Atthe PQR hearing, Mr. Hill submitted a brief whérein he contends that the jury charge
at his trial violated _S_;Ltu:,_zﬂgnm, 320 S.C. 405, 465 S.E. 2d 108 (Ct. App. 1995), Aff’'d as
modified 326 S.C. 24, 482 S.E. 2d 562 (1997). '

2. M. Hill’s counsel at his first trial, Timothy Sullivein, testified at the hearing that his trial
strategy was based on the hope that he could convince the jury that Mr. Hill was guilty of Assault

an_d Battery of a High and Aggravated Nature (ABHAN) rather than Assault and Battery wiﬂ: Intent

to Kill (ABWITK). -

o

3. ‘The transcript of the initial trial clearly shows that Mr. Sullivan’s strategy was geared

toward the ABHAN conviction for his client. If convicted of ABHAN, a non-violent offense, Mr.

Hill would not have faced the sentence of life without parole.

4. The trial judge in his charge conceﬁling ABHAN stated the following:
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. Now, ladies and gentlemen, although not specifically set forth in this
indictment, there is the lesser included offense of Assault and Battery of a
Highand Aggravated Nature. Ladies and Gentlemen, Assault and Battery of
aHigh and Aggravated Nature is attended by Aggravated circumstances such
as the use of'a deadly weapon, the infliction of serious bodily harm or a great
disparity between the ages or physical condition of the parties involved. Now
I told you earlier this is a degree higher than a simple assault and battery. It
usually occurs by the use of some weapon. Now Assault and Battery,
however, might be so aggravated where no weapon is used as to amount to
an aggravated Assault and Battery. If a person seriously or violently
injures another without malice and legal excuse but in sudden heat and
passion with a sufficient legal provocation that would constitute Assault

and Battery of 2 High and Aggravated Nature...

 (Emphasis supplied). |

5.  This language was rejected by both the Court of Appeals and the Supreme Court in -
_ Pilgrim, 320 S.C. at 144,326 S.C. at 26-27 wherein the Pilgrim conviction was oveﬁ&med.

6. Attrial, Mr. Sullivan did not object to this charge. While the Supreme Court’s opinion
in Pjlerim, 326 S.C. 24, had not been decided at the time of Mr. Hill’s trial, the Court of Appeal’s
opinion, 320 S.C. 409, had. The decisions of the Court of Appeals are final and binding on lower
Courts when they are made. Hamby v. Hamby, 315 S.C. 518, 520 (Ct. App. 1994).

7. Inthe case at bar, trial counsel should have been aware of the Céun of Appeals opinion
_in State v, Pilgrim, 320 S.C. 409, at the time of trial. Counsel’s failure to make an objection to this
| charge was below the objective standard of rcasonnbléness.

8. éounsel's entire trial strategy was based upon the hoée that the jury would..;'md Mr.Hill
guilty of ABHAN. The Court’s definition of ABHAN was central to the jury verdict . Therefore,l
I find that there is 2 reasénable probability that the r;sult of this trial would have been different but

for counsel’s error.

9. Petitioner raised several other issues in this proceeding. Because of the Court’s holding

¥
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herein, those issues need not be addressed.,
NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that the conviction
and sentence of Douglas J. Hill for Assault and Battery with Intent to Kill is reversed and vacated

and his case is remanded for a new trial.
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