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STATEMENT OF THE CASE
OnJ anuary 16, 2020, Yvonne Robinson (Respondent) filed a complaint in which she sought a

partition‘in kind of a 3 84 acre tract of land that she owns jointly with Donray Jones, Cynthra
Jones, Emma Washington, and Troy Washington (Appellants). Ms. Robinson requested the
subject property to be partitioned pursuant to a survey she had drawn up two months earlier, on
November 7, 2019. She also requested that the Court set aside the Warranty Deed whrch records
that she sold a two-thrrd interest in the entire property to the appellants. On F ebruary 2, the
appellants mailed a written answer to Ms. Robinson’s attorney, expressing that they did not agree
to physically divide the land. This matter was referred to the master-in-equity, Honorable

| Gordon G. Cooper. A partition action was filed by the Court on February 24, 2020, subject to the
- provisions of South Carolina Code §15-61-25. The appellants received notice that a hearing
would be held' on-June 9, 2020. On May 29, 2020, the appellants filed a notice with the Courtof |
their interest to purchase the respondent’s one-third interest in the subject property. The hearing -
was subsequently.postponed until October 13, 2020 due to the pandemic.

At the heanng, the Judge ordered that the parties take 30 days to try to work out the matter

) 'among ‘themselves as to the respondent’s one-third interest in the land. If the parties could not‘

: come to a resolution, the Court would have to make a decision based on thgapplicable»]aw.' T_he .
| parties were unable to agreeona purehase' 'priee of the irrterestawithin the 30 days There was ho
ﬁnal hearing; the Court simply e-filed a Judgment on Deeember 4,2020. The court ordered that R
the land be partltloned in klnd The Court also ordered the appellants to pay a collective two-
.thlrds of the respondent’s attorney fees. On December 30, 2020 the appellants timely served the

- Notice-of ;Appeal on the respondent’s attorney and ﬁled- it with the trial court.



FACTS
This case-is about a 3.84 acre tract of land located in Cherokee County, SC. (R. 20, L. 1-9).

Ms. Robinson (Respondent), along with Donray Jones, Cynthia Jones, Emma Washington, and
Troy Washington (Appellants) own this property together. (R.52-53). They all wanted land out in
- the country. (R.29, L.3) This property had three septic tariks, a well, a large storage/shop
' .building, and plenty of land for gardening. They agreed to purchase it together. (R.30,L.3 and
R.33,L4-5).
| Slnce they were purchasing the land together, each party was responsible for one-third of
the $24,000 cost. (R.26, L.25 and R.27, L.1). The Joneses and the Washingtons needed time to

- _secure their portion of the purchase price, which was $8000 each. (R. 28, L. 9-13 and R. 29,.L.8'-_
- 1 10) In September»20l4, Ms. Robinson paid the full purchase price of $24,000 for the land

', . upfront, with the agreement that the Joneses and the Washingtons would pay back $16, 000, their -

~ share of the purchase price. (R. 29, L. 8-10 and R. 30, L.4-5) The Joneses and the. Washlngtons .

_began to make 1nstallment payments until the debt was paid. (R. 29 L.9-10)
| Because there were three septic tanks already on the property, each party’ could move a-

_ mob1le home onto the land and live on it if they chose. (R. 24 L.11- 13) The ‘Washingtons were

- _the ﬁrst to hve on the land movmg a. mob1le home onto- the property in December 2014 The

: ;J oneses placed a mobrle home on the land and started 11v1ng there in September 201 5. Ms.
| ' Robinson also placed a mobile. home on the land but did not Jpermanently move into it until 2018.
' (R _21?' L. .1‘6_-1‘7-;- R. 23,L.21-24; R.24,L: 5-6) The mobile homes were arranged to allow .
: ﬁ'ev'eryo'ne ac'c‘ess to atank This arrangement :of the mobile homes.did,not physically « divide the
| : land 1nto three parts None of these moblle homes are:de- t1tled (R. 40, L.12- 13; R. 44 L 16- 17) _

In the spring of 201 6, the appellants pard off therr balance to Ms Robinson Ms.
L ‘ 2



Ro_binson,. Mr. Jones, and Mrs. Washington all went to .Hyde Law Firm on April 21, 2'(.)1 6 to
have a new property deed drawn up to snow all of the.jornt owners. (R. 22, Ln. 2-4; R. 33, L.1 1.- |
13; R.52-53)
| Before Ms. Robinson signedthe‘ new deed, much discussion was held with the laWyer to
make sure everyone understood and agreed to ajoint tenancy. (R. 31, L. 21-25; R.32, L. 6-11;
R.33,L.20-24; R. 34, L. 1-23). The deed would not split _tne land up into thirds or give each
‘party a separate parcel. It gave each party a one-third interest in the land. Ms. Robinson signed .
i the deed _acknowle_dging that, in consideration of $16,000, she had sold an undivided one-third
interest to the W_ashingtons and an undivided one-third interest to the Joneses in the e_ntire’3'.84' :
- acres. (R.52-53)V-Thevwording of the warranty deed conclusively creates ajoint tenancy. S.C.
Code § 27-7- 40. The Washmgtons and the Joneses are listed as joint tenants w1th the nghts of
Surv1vorsh1p and not as Tenants in Common
It is of signiﬁ_cance that the deed Ms. Robinson, signed describes the parcel of land as “all |
that certain piece parcel or lot of land...known as 3.84 acres... as shown on the plat prepared
' ‘,by Lavender Smlth & Associates, Inc. dated March 7, 1994 and recorded in Book S-111; ,Page:6’ '
) of »,the Clerk’-s..Ofﬁpe.for Cherokee Connty”.A(R.52-5v_3) This sur-vey is the reference-.that ;yv,as‘ ‘uS;edﬂ :
to pro.v’-ide a more:par-ticu'lar description of the real property. The deed does not purport'to
: :_ --partltlon the land 1nto separate parcels. It reﬂects that the parties would have equal ownershlp of
' the 3 84-acre parcel
| ‘From the time the land- was purchased in 2014, the tenants have shared in the expenses of
) preparing-= and-marntaining.it. There has always‘been one property bill for the parcel_.ﬁWhenlthe :
-_prope;rtybi:ll 'oornes; Ms.i;Robins_on_, }tne':Washingtons,‘ and the Joneses each contribute oneéthird ..

_' .of the payment. (R.25, L.11-22; R .35, L.15?7). This was the_arrang_e‘rnent even before the
. . . . : . . 3 - ) . . . " . ]



Washlngtons and J oneses were added to the deed.

The property itself has been shared since 2014. The storage/shop building in the middle
~ of the property is shared by all tenants. (R.38, L.7-8).The land is shared and maintained by all
tenants, including a huge garden area that they cleared, fertilized, planted, and fenced together.
(R.38,.1..4-6).There is also a well centered on the'_ property. (R. 38, L.18-19).-All of the joint
owners have access and rights to all parts of the property. (R.38, L.15-17)..

Onlseptember 23,2019, Ms. Robinson sent a text message tothe apellants stating I have
had the property surveyed for the one-third I own in preparation to sell, which includes into part
.of the big: ga_rden.” (R.42,Ln. 17-24) This is how the appel'lants first learned that Ms. Robinson

de51red to split up the land to sell it. Because the land is owned jointly, the only way she could do .

,. . ',thls isif the land was: physwally partltloned and the desrred section awarded to her. It is

»:}s;gnrﬁcant;;to.note that the portlon th_at Ms. Robmson.rs'requestlng,for herself (R.55, parcel B)
- includes the storage/shop building, the shared garden, and the well. (R. 38, Ln. 4-6,7-8, 18- 19)

Ms Robinson had a survey performed without the appellants’” knowledge, in which the |

: ,-surveyors drew a plat to show the property as three dlfferent parcels (R.35,L.19-25; R. 36, L. 1-

- '6) Th1s survey was recorded on November 7,2019 w1th the Cherokee County Register. of Deeds '

| . .ThlS survey, however does not. change how the land is. owned per the reglstered deed. It. 51mply

vrshows how Ms Roblnson wrshes it'to be d1v1ded (R.46, L.24-25; R.47, L. 1 -7T; R. 55)

On J anuary 16, 2020 Ms Robinson: ﬁled a complarnt in which she. sought a partmon in-

N : klnd of’ the land She also requested that the Court set a51de the Warranty Deed that records that

E she sold a two-thlrd 1nterest in the property to the: appellants She argued that the deed was
. B erroneous and d1d not. reﬂect her understandmg of what she was: srgnrng (R: 17 #5 #7) Ms

, "Roblnson prayed the Court that the “Plalntrff (herself) be ordered to sign new deedsin



acCordan_ce with the surt/ey” from November 2019. (R.18, #3). On February 2, 2020 the
| appellants Ihailed a letter to Ms. Robinson’s attorney, expressing that they didn’t agree to |
physically divide the land and wanted to keep their purchased interests in the property. (R.50).
This matter was referred to the r_naster-in-equity,-Honorable Gordon G Cooper.
- Accordingly, a partition action order was filed by the Couirt on February 24, 2020, subject to the
| provisions of South 'Carolina Code §15-61-25. (R. 1-4). This code details the procedure that must
be fcllowed for all petitions for partition filed after May 25, 2006.
_The appellants received notice that a hearing would be held on June 9, 2020. On May
29, 2020, the appellants timely filed a notice with the Court of their interest to purchase the
L respondent’s:one-tllird interest in the subj ect property. (R. 19).The hearing was subsequently - |
| . »-postp'cned until October 13,2020 due to .COV'ID social distancing requirements.
: At the ﬂhea_ri_ng on October 13, the judge ordered that the parties take 30 days to.try'to '
. ~work out the matter among themselves as to the respondent’s one-third interest in the land.
(R 5- 6) If the parties- could not’ come toa resolutlon the. Court would have to make a dec131on
| "’A'vlzbased on. the apphcable law R 10, 1St par.). The “parties were unable to’ agree ona purchase pr1ce '
.,_-iof the 1nterest w1th1n the 30 days. (R.10, 1% par.) There was no follow-up hearing; the Court s . -
.‘ -,_ Judgment was e- ﬁled on December 4,2020. (R. 7 14) The court: ordered that the land be
! .partmoned in kmd pursuant to the recent survey The, Court also ordered the appellants to paya.
‘, :fcollect1ve two th1rds of the respondent s attorney fees and' costs. (R. 11-12, #1- 4)) On December,p
30 2020 the’ appellants t1mely served the Notice of Appeal on the respondent s attomey and filed

) ‘it W1th the trral court.



ARG‘UMENTS

L THE TRIAL COURT ERRED BY DISMISSING THE APPELLANTS’ RIGHT TO
FIRST REFUSAL, TREATING IT AS ONLY AN OPTION.

Pnor to-the hearing, the Court filed an order statmg that this partition action was subject
to the provisions of S.C. Code § 15-61-25. (R.1,2)) ThlS code reads: “Upon the filing of a
partition for petition of real property owned by joint tenants or tenants in common, the court
shall provide for the nonpetitioning joint tenants or tenants in common who are interested in
purchasing the property to notify the court of that interest no later than ten days prior to the date
: sth for the trial of the case. The nonpetitioning join tenants or tenants in common shall be
allowed to purchase the interests in-the property as provided in this section whether default has
been entered agamst them ornot.” S.C. Code §15-61-25 ( A). The code clearly prov1des that,
pnor to partmon ajoint tenant has first right of refusal to purchase the property.

After receiving the Court’s order of partition, the appellants filed a proper and timely . -

' notice to the court of their desire to purchase the respondent’s interest in the land. (R.19).

Dur-‘ing testimony, the appellants reiterated to the J udge that they had complied with the

- r‘eciuire’merit to‘inform the Coﬁrt of their interest in purchasing Ms. Robinson’s interest.(R.39,

‘L 25- R 40 L 1- 2) The Judge acknowledged that he had seen the filing. (R.42, L.24-25; R. 43

L. 1 -2). Later ‘when' the Judge was-reminded. again of the wording of the deed and that the

- .appellants ';had a.lread‘y' given notice of their desire to .p_u_,rchase Ms. Robinson’s interest, the
Judge’s reply was “Well, I want y'all to. just think about that and don't go-on the record with ;(hat |

| apdfggt_ me inV\olwd in that,part.;But"when a partition action is filed, something has. got;b '

N hgppen at fhe_ end 6f it_.’; (R.47‘, L.10-20). ‘The.appellan_ts agree that “something has got to-happen

- atthe end of it.” However, there is.a process that must be followed by law. When listing what his =



' options were for settllng this case, the Judge said: “This is called an action. for a partition of |
property. In a case such as this, where you got everybody owning a piece, one of the co-owners,
no matter what -- a lot-of times it happens in families and whatever, business partner --
somebody doesn't want to be in the same group anymore. And if they can't agree as to how it's
going to be done, any one of the owners can file a partition action. And that's what this is, to
either have, one, the property sold on the open market, I don't think y'all want to do that...Or 1

" can divide it up. And have it divided up in kind, which everybody gets a piece of the pie.” (R. 36
L.19-25-R.37,L.1- 7)

The Judge treated the appellants’ nght to first refusal as only an option.
~Judge Cooper: “The other option is prior to all of this is if Ms. Robinson wants to sell, that
. 'negotlatlons be entered into for the purchase of her interest in the property. That s.an (_)M ”(R
a 41, L24 25 R 42 L 1- 2) The apphcable code does not deﬁne the first “right” of. refusal as
: optlonal; it is a legal nght. In addition, it is not dependent upon if the petitioning tenant “wants”
A_ to sell her mterest to the nonpetitioning tenants This right becomes enforceable “upon the ﬁhng

of a pet1t1on for partltlon of real property owned by Jomt tenants or tenants in common.” S.C.
Code §.15-61-25, (A).

Wlthout dispute, jointly-owned property is subject to partition. However, the appellants

: should have been allowed to exercise the1r legal right of first refusal to purchase the property,

: -pnor to partltlon In addition, the law states that if the. nonpetitioning tenants fail to tlmely pay
the determmed purchase price of the interest, the court shall proceed according to its trad1t1onal

; practlces;ln -pa_r.t1t1on sales. S.C. Code‘§ 15-61-25; (E). The law does not provide for a‘partition.in |
. k1nd in tlus code only a partmon sale. Further no partltlon sale can take place if the | |

,-'nonpetmomng tenants exercise the first nght of refusal. It is exercised “pnor to partition. The
. .7 '



trial coﬁrt erred by dismissing the appellants’ right to first refusal, prior to partition.
II. THE TRIAL COURT ERRED BY NOT ORDERING AN APPRAISAL, PRIOR
TO PARTITION, TO DETERMINE THE VALUE OF THE INTEREST TO BE
SOLD.
The judge’s‘ order at the end of the hearing. was that the parties take 30 days to try te work
out the matter among themselves as to the respondent’s one-third interest in the land. Ms.
" Washington asked the judge to. clarify what he meant by that.
MS. WASHINGTON: Just fo make sure I understand whet we are doing, so between
- today and November 12, what you are saying is that we come together and agree on a
purchase 'i),rice of her interest?

~ JUDGE COOPER: Well, basically thaf's it. (R.45,1.4-8)

When questloned as to how to arrive at a purchase price, the judge left it at the partles

L dlscretlon

:,“MS. WASHH\IGTON: The figure that we eome up with, is it just something_ﬂlat.we».agree :
to, or i_s‘i't based --
- JUDGE C.OOPE-R';'I-don't care .What_you sell it for. If y'all can negotigte»eomething, a
B briee, -and_eyerybo'dyl is agreeable to it, that's great.
™S, 'WA'SHIN,G-TON: Okay.
'J UDGE »_C(:)OPAER:’ It has nothing to do with anything. So I am not settipg any
'g'uid:elir;es'; It's jpst ,businees folks, erriving ,at:.g ﬁgu}e-as-to-whax works. Okay? -
- MS :WAsHiNGToN; Yes.(R.48,1.1425)
| ‘The. jpdge ‘v&}asvext_endiﬁg an oppbrtuni-ty to all the joint owners to decide on a pﬁce of |



Ms. Robinson’s interest without there being a ruling from thel Court. That was the only thing to |
be considered for the next 30 tiays. |

JUDGE COOPER: Mr. Talley, what I am going to do in this eaée is I am going to step
- back -- not step back‘-- but put this matter in kind of a nonruling status for 30 days. And that's
something I just made up, but I want to make sure that Ms. Robinson and the parties cannot
agree as to a purchase price from Ms. Robinson'_vs‘interest if she wants to sell. S'o I am going to-
leave it for 30 days, where that can be the only matter to be considered for 30 days. (R.43,L.14-
2. ‘

The Washingtons and the Joneses had no issue with the direction the J udge was taking, . |
o _since the law says-j oint tenants have ﬁrst right of refusal once a petition for partition is filed. -
They aéreed to'working out a fair price with Ms. Robinson.
o On Oetob.er 25 the appellants sent a letter to Ms Roblnson seeking a fair price fof her -
~ -'1nterest R 56) However, Ms. Roblnson did not want to negotlate a price for her 1nterest in the
: gland only, but for her mterest along with her mobile home. (R.57). The appellants. were not |
'-b'.mterested in purchasmg her mobile home, which has nothing to do with the interest ‘in the land.’
CRSY)

*‘When the-parties could not agree to a purchase price of the respondent’s interest, the

o R court, falled to follow the apphcable law, wh1ch requires a court-ordered appraisal of the land- to

._determme the value of the interest to be sold. SC Code §15-61-25 (B). This is the remedy- the

law prov1des Upon completion of the appralsal the appellants should have been-allowed to

B vpurchase the mterest at its appra1sed value. South Carohna Code §15-61 25 ( D) Upon the

' ‘ payment and the approval of it by the Court the Court should have executed and dehvered the .

= ;.proper 1nstruments transfemng tltle to the appellants South Carohna Code §15-61 25 ( B)
: t 9



The judge did not follow the applicable law, but instead chose to order a partition in kind

based on Ms. Robinson’s survey. (R. 11, #1). There was no law stated that allows for that.

III. THE TRIAL COURT ERRED IN ORDERING A PARTITION IN KIND.
The respondent sought a partition in kind, a remedy which is not applicable in this case.
By definition, a partition in kind is “the division of heirs' property into physically distinct and
separately titled parcels.” South Carolina Code §15-61-320 (9). But, the subject property in this
case is not heirs’ property. The appellants were each deeded a one-third interest in the property
~ in total consideration of $16,000 paid to the respondent. (R.52-53)
| Th¢ judge erred when he ordered a partition in kind. By ordering a physical partition, the
- appellants lose their purchased interest in the storage/shop building and the well. The respondent
' b¢comes‘the sole owner of both; (R.55) This would add Valde to her parcel only, Which is an
-unéquit‘a’ble distribution. In addition, the respondent becomes the sole owner of the large garden
, wthat ail the owners share. The expenses necessary to fertilize, till, plant, and fence this space héve :
N been shared by everyone.
Since each tenant purcha‘sed a 1/3 interest in the entire property, a partition in kind would
o effectively take away each tenant’s right and access to 2/3 of the property. (R.55) This ruling is
deleteri‘ous to the appellants’ interest in the land and goes against the applicable law which gives

- the appellants first right of refusal, prior to a partition.

- - IV.-. THE TRIAL COURT ERRED IN AWARDING ATTORNEY’S FEES AND

COURT:COSTS TO THE RESPONDENT.

Ms.. R_obin_s_'pn,cou1d have legally sold or given away her one-third interest in the property

| without ge'tting--thé courts involved. This would have effectually end_ed the joint tenancy. The
- 10 ' |



. reeson this action was commenced is because the respondent desired, rather, a partition in kind, a
remedy the law does not allow her to do' independently. After the respondent filed her petition
for partition, the Judge sent an order dictating the applicable law for this case, which gives the
joint owners first right of refusal prior to partition. The appellants gave notice of their intent to
plrrchase the subject interest more than four months prior to the October 13, 2020 trial date. Ms.
Robinson had ample time to work out a resolution with the appellants without a trial or court
costs. However, since she did- not seek the remedy the law offered, the trial took place and she
was represented and invoiced by her chosen Counsel. This is through no fault of the appellants.
Thus, no attorney’s fees should have been awarded.

Further, the judge did not give any valid legal reason for awarding the attorney’s fees and
costs. In his final order, the judge concluded attorney fees and costs in this action were pursuant
to SC Code §16-51-110. (R.11, #9). Based on this “finding of fact”, the Judge granted the -
Respondent s request for attorney fees and costs. This fictitious code does not exist anywhere in
rhe SC .Code of Laws; therefore, it cannot serve as a legal basis for a decision. For these reasons,

the judge erred in 6rdering a reward for attorney’s fees and costs.



CONCLUSION
- For the reasons stated, the Trial Court’s entire order should be reversed and remanded with
| instructions for a court-ordered appraisal to determine the value of the Respondent’s interest, so

that the appellants can exercise their right to first refusal, and not to award the Re'spondent any

attorney fees or costs.
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