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o " G. Gibson &:Associates, LLC _

: o . o " Grant H. Gibson, Esq.

1200 Woodruff Rd. #3

Greenville, SC 29607 -
Cell: 864-630-7471

- Fax: 866-667-2509

~ atty@ggibsonassociates.com

April 10,2018 -

The Honorable Charles B. Slmmons Jr - Master-ln Equlty, Greenv111e County — By email
Suite 313, County Courthouse

Greenville, SC 29601 ‘ o ; .

cc. Ely Grote Esq By Express Mall & email / Raymond Wedlake By Hand & email

~ Re: ' APre-Trlal Brlef Wedlakev Acord et al 2017 CP—06301

Parties: = Raymond A. Wedlake, 1nd1v1dually, and derlvatlvely, on behalf of -
all Members of the Woodington Homeowners’ Association, Inc. v.
Benjamin Acord, William Craigo, Denis Esteve, and Brian James in
their capacity as the current Board of Directors of the Woodmgton ‘
Homeowners Association SC, Inc.

Wltnesses NONE, other than Client, Ray Wedlake to testlfy on matters’ strlctly related to the
stlpulated issues, and more spec1ﬁcally, as to his knowledge as-a member of ] past Boards
regarding the drafting of the By-Laws and the provision on Ballots. This is an action requesting
~ the Court to provide a'Declaratory Judgment on various disputes arlslng from the WHOA By- .
Laws for this Board, for future Boards, and for WHOA Members alike, and, accordingly, we
would argue that all witness testimony should be limited to such 1nterpretatlon of the By-laws. =~

.Dear Judg'e Sinnnons:

- We are pleased to provide our Pre-Trial Brief, which we have sought to keep clear and
concise. As you may note from the caption,.a copy has been provided, with all attachments, to
Ely Grote, Esq., counsel for the Defendants.” This Pre-Trial Brlef of course incorporates all .
existing pleadings, .including our Complaint and Memorandum in Response to Defendants’
Memorandum in Support of Motion to Dismiss and Alternatively for a More Deﬁmte Statement,
‘along w1th related Afﬁdav1ts and Exhibits.

4 A Overv1ew -
Plaintiff, Raymond Wedlake isa long time resident of Woodlngton (smce 1999)anda . .; R
former two-term member of the Board of Directors of the Woodington Homeowners’ Association

(WHOA), where he served on the Board’s By-Law Committee.. The WHOA is a SC Nonprofit
Corporation. Disputes relate back as early as 2016 as to interpretation and adherence by the
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Board of the WHOA to the By-Laws, which disputes continue to this day. Such early, 2016
Board disputes include the Board Members extending their terms to 7 years, contrary to a five-
year term limit, without holding any elections in 2015 nor in 2016 nor providing for special .
election, without soliciting additional members to fill Board vacancies, and without sending a
Board-election ballot in 2015 nor in 2016. Plaintiff is bringing this action on behalf of the
Members of the WHOA with the hope and expectation that issuance of declaratory judgments
resolving ongoing By-Law disputes will provide crltlcal guidance not only for the current Board
but for future Boards thus reducing the risk of ongomg controversy and conﬂ1ct

B. Fundamental & Stipulated Issues - Nature of Actlon ’

I Fundamental Issues = | ' v
. . l ) ! B

-Court 1nterpretatlon of By-Laws to resolve dlsputes for the benefit of all Boards and for
WHOA Members — Dec. Judgment Requested :

-Requirement for this HOA Board to adhere to the By-Laws and to strpulate that future
Boards must also adhere to the By-Laws. L

IL. Stip'ulated Issues

-We have agreed to, stipulate the followmg 1ssues for the purpose of _]udlclal efﬁc1ency
Plaintiff is flexible in terms of wording.

-It is Plaintiff’s position that the Board Defendants and the 2016 Board before them, have
engaged in continuing violations of the By-Laws despite clear and repeated notification and -
explanation by Plaintiff, and that such violations will continue to occur with future Boards to the
* detriment of Members without confirmation of violations as claimed by Plaintiff, and without .

clear direction from this Court that the By-Laws must be followed (See attached Orlgmal
Affidavit 14 —- 23 49 61 =63, 66). ‘ o . .

Plaintiff seeks a declaratory judgment and declaratory relief as follows:

a. A declaration that the Board of the Woodington Homeowners’ Association, Inc.
(the “Association”) must comply with, and enforce in accordance with their terms, the
Association’s bylaws. [Note All HOA Boards in SC are required to adhere to their By-Laws,
and also to act for the “...betterment of homeowniers ...” (Exhibit A, Article 2 of By-Laws).]

b. That the court construe the Bylaws of the Assoclatlon and declare that the bylaws
place a duty on the Board of Directors to fill a vacancy on the Board of Directors and the
Board of Directors must make reasonable efforts to do so. [Note: The Board recently did fill
such position after this lawsuit was filed, denying at the same time it was required to do so, and "’
continues to refuse to acknowledge it is required to do so pursuant to the By-Laws. It is our
position that the plain language of the By-Laws trumps the language of the SC Nonprofit
Corporation Act, which clearly states that in the event of a conflict the By-Laws prevail
(Affidavit: 41-45; Exhibit A: Article VIII,'Section 209 Exhibit-E; Nonprof t Corporatzon Act
excerpts attached as Exhibit 2);
’ c. That the court construe the Bylaws of the Assoclatlon and declare that thé bylaws
require a majority of all members to both enter into, and to renew, a management contract.
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[Note: Although the Board renewed the last management contract by a majority of the
Membersit did so under threat of an’ zn]unctzon and only after nearly ten years of renewals .
without such majority and the Board refuses fo agree that a Majorztj) is required by the By—Laws
(Affidavit 46-49);)
~d. That the court construe the Bylaws of the Association and declare that the bylaws
do not permit a Director to remain beyond a five-year term, and in any event, for not more
- than one additional year beyond such five-year period. [Note: The prior Board members
‘extended their terms to 7 years despite a five-year term limit, and refused to acknowledge a duty
" they must take reasonable steps to avoid extending their terms without election — they should
announce and execute an election using a “Special Meeting”, or by sending a ballot, where By-
- Laws provide for both of these means to be applied, régardless of an Annual-Meeting event
where a quorum is not available, which though not the case with the current Board, they refuse
to confirm a 5-year-term limit applies (Affidavit, 32-33, 41-45, Exhibit E),] :
e. That the court declare that the Bylaws of the Association do not permit delegatlon
. of the role or authority of the Board. [Note: We recognize that the Board may delegate duties -
" with proper supervision, but the Board delegated its authority without such supervision to the
prior Management Company, AMG, and will not acknowledge that the authority of the Board
may not be delegated (Affidavit: 49, 58,.60)],
f. That the court construe the Bylaws of the Assoclatlon and declare that the Bylaws -
require the Board of Directors to send out a'ballot to the membership for voting if a

- - proposed amendment to the Bylaws is submitted by an eligible member. /[Note: T he Board

disagrees with Plaintiff's interpretation that the ballot provision in the By-Laws, which he helped
drdft as attested by Plaintiff in the attached Affidavit (item'8), requires the Board to send out by
ballot a proposed amendment by Plazntzﬁ‘ to amend the By—Laws to requzre Alternatzve Dzspute
Resolutzon (Affidavit 13, Exhibit C) ] o

All such dlsputes are known to the Board (Affidav1t 50)

Plalntlff seeks‘-an award of Nominal Damages agalnst defendants. [Note: Nominal
. Damages are sought, only, since no desire to damage WHOA has ever existed; ]/

Plaintiff also seeks an award of court costs and legal fees if such costs and fees are
pald by the Association’s msurance carrier. - ' -

1II. Nature of Actlon -
. . " " . . .
. 'Declaratory Judgment requested on stipulated issues, pursuant to.the South Carolina
Uniform Declaratory. Judgment Act, S.C. Code Ann. Title 15, Chapter 53, Section 15-53-10, et.
seq., as amended (Complaint 16, 77). (For legal analysis see Section VI, pp. 4-5).

Suit is being brought Derivatively — on behalf of all Members of WHOA; and,
Individually on behalf of Plaintiff for refusal by Defendants to abide by the By-Laws and .
_appoint Plaintiff to a vacant seat on Board i in May 2017 as requested at that time, after Plaintiff '
" met the two-tier test of being a Member that is both “eligible and willing”. »
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For a legal analysis of approprrateness of der1vat1ve actron see Sectlon VI, Summary Legal'
Analysis, beglnnmg on page 4. . : o

IV. Plamtrff ’s Efforts to Resolve Dlsputes & Avoid Court

1. In 2016 and 2017 sought agreement on key BylLaW issues, requesting meetings
to resolve key issues — only one meeting was held with no approved resolutions, with the Board
shunning any attempt to resolve disputes over the entirety of 2017 and to date in 2018;

. 2. . Ultimately, demands were made expressly, clearly and repeatedly, in wrltlng -
(See, Affidavit 36-40, and Exhibits O, P & Q to Complaint);

3. Three requests to mediate by Plaintiff, begmnmg in March 2017, with Plalntlff
offering to pay mediation expenses — no response was ever received until late in 2017;

4. Finally, recourse was made by Plaintiff to the office of the Attorney General who
advised Plaintiff after review that this was not a matter of public policy and suggested Plaintiff
seek judicial relief (Exh1b1t 3 as attached) leav1ng Plalntrff w1th a need for Equrty and nowhere
~else to go!

5. - Pre-filing notice with copy of Draft Complamt was prov1ded to the Board and a
response that they would srmply let the1r insurance carrier select an attomey (Exh1b1t 7 as
attached); . : ,

6. .- Plaintiff adv1sed the Board in wrrtmg that they” hkely would not be covered grven
nature of action (which apparently is thé case), and. Warted further without any response (Exhibit-
20 as attached);

7. The filing was made in the least conﬂrctmg manner, by seekmg Declaratory relief, v

and against the Members of Board in that capacity and not against them for breach of fiduciary.
duty individually; and not seeking damages or-Court Costs unless costs can be paid by insurance;

8. AMG - Managing Agent was dropped as Defendant from Case — Approved
Settlement; '
9. Post- ﬁllng- the Plaintiff repeatedly requested that Defendants join in the

declaratory action for the benefit of al. WHOA Members, and also asked them to join in .
Mediation again, which was ultimately done, ‘with-Defendants' attorney communicating that the .-
process had reached “Impasse”; and,

“10. Plaintiff continues to seek resolution of issues with Defendants.

V. Administrative History — Motion to Dismiss Denied - Court Order

Defendant moved to dismiss and in the alternative for a more definite statement and to
Strike — arguing, among other things, lack of standing to-bring the derivative.suit - Judge Stilwell
denied Defendants’ Motion on all counts — with the Judge suggesting parties re-consider
mediation (Plaintiff agreed) and also the poss1b111ty of proposing a transfer to the Master in
Equity (Plaintiff agreed). A copy of the Transcrrpt as well as the Court Order are attached
(Exhibits 21 & 22) : o -

VI Summary Legal Analysrs

Declaratory J udgment requested on stlpulated issues, pursuant to the South Carolma
Uniform Declaratory Judgment Act, S.C. Code Ann. Title-15, Chapter 53, Section 15-53-10; et.

¢
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seq., as amended ,(the“‘Ac't*;’).» As stated in the Complaint, this action arises out of a “contract”
‘within the meaning of the Statute, i.e., the By-Laws of the WHOA, and interpretation.and ‘
assertion of the rights pursuant to such contract, and accordingly, falls directly under the-auspices -
of such Statute, as set forth in the Complaint (Complaint at 16). The Act provides in pertinent
part:. . S B '

““Any person interested under a ...written contract...may have determined-the guestion of
construction or validity arising under the...contract...and obtazn a declaratzon of rlghts status
or other legal relations thereunder.” -~ - - - .. T e
As is requlred the nature of the dlsputes in this case are distinct and subject to full
resolution, by an immediate and definitive resolutlon by this Court of the partles rights, thereby o
' aV01d1ng the necess1ty of 11t1gat1on : :

-

Derlvatlve Actlon on behalf of Members of WHOA -

As d1scussed in, greater deta1l in the Complalnt and. Memorandum desplte Defense
counsel’s argument in his-Motion to DlSl’l’llSS that Plaintiff lacks standing to actin a -
representatlve capa01ty, Plamtlff prevalled S :

Analysrs and Appllcatlon of Rule 23(b)(1)

As, stated in Plalntlff ’s Memorandum addressmg the issue: “The Heart of the Matter -
Rule 23(b)(1)” pp- 2 6, the key po1nts can be- summarlzed as follows

To be allowed to br1ng ah actlon under Rule 23(b)(l) Plalntlff must meet all the requ1s1te _—
five elements. Rule 23 of the-South Carolina Rules of Civil Procedure spells out these :
requirements for bringing a derivative action as follows: :

' “(b)(1) Derivative Actions by Shareholders. In a- derlvatlve actlon brought by one or . -
more shareholders or members to.enforce aright of a:corporation-or of an unincorporated
association, the corporation or association having failed to enforce a right which may properly-be
asserted by it, the complaint shall ‘be verified and shall.allege that the plaintiff was a shareholder
or member at the time of the transaction of which he complains or that his share or:merbership -
thereafter devolved on him by operation: of law The complaint shall also allege with -
particularity the efforts, if any, made by the plaintiff to obtain the action he desires from the
directors or comparable authority and, if necessary, from the shareholders or members, and the -
~ reasons for his failure to obtain the action or for not making the effort. The derivative action :
may not be maintained if it appears that the plaintiff does not falrly -and adequately represent the
interests of the shareholders or members: similarly situated in enforcing the right of the
‘corporation or association. The action shall not be dismissed or compromised without the
approval of the court and notice of the proposed dismissal or compromlse shall be glven to -
shareholders or. members in such manner. as- the court directs.”

(1) Notlce ‘clearly. notice via multlple concise written demands have been made
over a period of several months (See Complaint, Exhibits W & X -and Afﬁdavxt of
Pla1nt1ff dated October 5, 2017 ) ' : :
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(ii) - That Plamtlff be a Member at the time the 1ssue(s) arose (Complamt item.20
and Affidavit item 4) ' S

(iii) Complaint must be verified (it was); S o :
(iv) . Complaint must specify with particularity the efforts made by Plamtlff to

oobtain the action desired and reasons for not being successful (see Section IV above);
and, :

(v) . Plaintiff much"‘falrly and adequately represent” the sh_areholders or members
“similarly situated”.” Plaintiff is a member in good standing of the WHOA, has a
seasoned attorney, and has been and continues to be, diligent in his.pursuit of his
platform of transparency and has other Members who endorse his position, as shown -
by the fact he received a number of votes at the last election of d1rect0rs and has
already received proxies for the upcommg election.

'Neither the cases in SC nor the statiite on its face, require a majorlty of members (or
shareholders) to be represented to “fairly aiid adequately represent” those for whom his is
seeking relief — indeed, the statute provides that he must “fairly and adequately represent the
interests of the shareholders or' members similarly situated.in enforcing the right of the =
- corporation or association. Plaintiff garnered sevéral votes at the last Annual Meeting when he .
ran for a seat on the Board, and has received proxies.for the upcoming election, based upon his
platform of transparency, transmittal of minutes, open meetings with prior agendas, adherence to
the By-Laws, and his recommendation for an amendment to the By-Laws to provide for ADR, in
lieu of litigation. Indeed, the proper standard to apply is that applied in a recent Supreme Court
Virginia case, Catfono v. Bragg, recognizing the right of a single shareholder to file a derivative
suit (along with an individual suit), despite apparent animosity (since that is typical of such
. actions), citing numerous cases (Cattano, 727 S.E. 2d 625, 283 V. 638 (Sup. C. Va. 2012). The
court adopted the factors test used in Jennings v. Kay Jennings Family Limited Partnership, 275 -
Va. 594 (2008), focusing its attention “on whether the totality of the circumstances suggest that -
the plaintiff will vigorously pursue the suit and that the remedy sought is in the interests of the’
corporation.” (Cattano at 627). It found that the reason for the suit .was for protectlon of'the
shareholders (as here for the Members) and thus.was approprlate '

* Action Brought Ind1v1dually on Behalf of Plalntlff Plamtlff has ﬁled 1nd1v1dually as
well, for Defendants' refusal to abide by appointment-of Plaintiff to vacant seat on Board, given
that Plaintiff meet the two-tier test of being a Member that is both.“eligible and willing”: As
stated in the Plaintiff’s Memorandum in Opposition (p. 8) (Exhibit 23 as attached), and in the
Complaint, Plaintiff fulfilled the requirements to fill a vacant Board seat (eligible Member and
willing to serve) and requested to fill such position but was denied that opportunity; leaving his
platform and others that agreed with such platform, disenfranchised. The law clearly allows such *
an individual action, to be brought together witha derlvatlve suit (See Brown.v. Steward, 557 ’
N.E.2d, 684 (S.C. Ct. App. 2001. : :

Arguments Presented by Defense' Counsel at Hearing on his Motion tn Dismiss;, or in

the Alternative to Strike or for a More Definite Statement Were: Properly Rejected by
‘Judge Stilwell, mcludlng N - :
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~a) . Business Judgment Rule — As argued before. Judge Strllwel while a critical
component to assure Boards the ability to use their discretion, it has no applicability

. in a Declaratory Judgment action where adherence is also sought and the By-Laws
are depos1tory and not d1scret10nary (Board “shall™ appomt a director where a
vacancy exists”). -
b)  Purported Action by ertten Consent Defense counsel may seek to enter .
an alleged “Action by Written Consent” to which Plaintiff would object on the
primary ground that it was solicited door-to door by the Board Defendants
themselves; there is no explanation of the nature of the action being brought, and in
any event, it is Hearsay. Judge Stillwell certainly did not find it dispositive in
denying Defendants’ Motion to Dismiss, and, as noted by Plaintiff’s counsel at the ‘
hearing, 20% did not sign; and at the core and as case-law provides, it is the minority o
which needs protection of the court and such protectlon is the very essence of
derivative suits. ‘

Additional Anticipated Defenses -

We anticipate Defense Counsel will, argue agaln as he did at the hearmg before Judge
‘Stilwell, on his Motion to Dismiss, that the wrong parties are named as Defendants and Plaintiff
should have named the Corporation not thé Board Members, even though the Board Members
were hamed in their capacity as members of the Board. This is incorrect. Of course, by naming
the Corporation the By-Law provision on indemnification would presumably apply. It appears
that the insurance carrier has denied.coverage and without member approval for any one budget -
item, the maximum amount a Board may spend is $1500, and the Board has never sought
Member approval for the legal work on this case (Exhibit A: - Article X, Sections 3,.4). Given
that the Complaint was brought derivatively on behalf of the Members of WHOA, .and Nominal
Damages, only, are asked to be assessed, WHOA is not a proper party defendant. In the event
that the Court should decide that the Corporatron isa proper party defendant, then joinder would
be the correct remedy.

PRAYER FOR RELIEF' 7

Plaintiff’s prayer for relief is now greatly 11m1ted from that requested in-the Complamt
* pursuant to the stipulations, and accordingly, as the Complaint similarly stated, we are seeklng
the following: - - . . .

A. That this Court tender a Declaratory Judgment confirming Plaintiff’s position that the
Board may not extend its term beyond five years, even where their successor has not -
been elected or appointed, without first seeking nominees for such position, and
failing such, soliciting a vote by ballot or special meeting.

B. That this Court confirm Plaintiff’s position that the By-Laws requrre a majority of all -
Membersito renew a management contract. '

C. That the Court confirm the Plaintiff’s understanding that the Board Defendants must. -
fill any open Board vacancies, pursuant to the By-Laws. :
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D. That this Court confirm that the Board of Directors are subject to the By-Laws and it

is their duty is to adhere to the By-Laws (subject to the: Nonproﬁt Corporatlon Act, or
. related Covenants of the WHOA). .

E. That this Court confirm the Board Defendants must send out a ballot to Members :
containing Plaintiff’s proposed Amendments to the By-Laws requlrlng ADR, within
20 days of the Order.

F. That this Court enjoin any future delegatlon of dutles by the Board Defendants unless
and until- such delegation is authorized by an’ amendment to the Artlcles of -
‘Incorporation of the WHOA.

G. That this Court adjudge, declare and decree the rlghts and other legal' relatlons with
the subject matter here in controversy, in order that such declaratlon shall have the
force and effect of a final judgment." - ” -

H. That this Court retain jurisdiction of this matter for the purpose of enforcmg this
Court’s order.

.. That this Court award Plaintiff nominal damages. - = | S

J. "That this Court award Plaintiff the reasonable costs and expenses of this actlon
1nclud1ng reasonable attorney ] fees if paid for by WHOA insurance.

We recognize that not all these issues are 1narguable fior are they all clear-cut. It is for
these reasons we are bringing them before the Master in Equity so that we may have clarity. for

this Board, for future Boards and for the Members of the WHOA

We thank the Court for the opportumty to subm1t this Pre- Trial Brlef in support of our '
request for Declaratory relief. s . '

Respectfully Submltted,
GonbH Gawy By
\

Grant H. Gibson, Esq. (SC Bar No.: 9269)
G. Gibson & Associates, LLC

1200 Woodruff Road A-3

Greenville, SC 29607

Telephone: (864) 630-7471

Email: atty(@ggibsonassociates.com
Attorney for Plaintiff
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. IN THE COURT OF COMMON PLEAS
. FOR THE 13™ JUDICIAL CIRCUIT
~ C/ANo:: 2017-CP-23-06301

STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

~ Raymond .A. Wedlake, individually and .
- derivatively, on behalf of all Members of
the Woodington Homeowners’ .
Association, Inc., S S e
: ‘ AR - DEFENDANTS’ PRETRIAL BRIEF
- Plaintiff{(s), .
V.
* Berijamin - Acord, Williami’ Cfaigo, Denis
‘Esteve, and Brian James in their capacity as
the current Board of Directors of the
- Woodington Homeowners’  Association,
Inc., - T ' '
and,

Associatiqn Management Qroup S‘C, Inc.,

Defendant(s).

.01 7402.00009 ‘
' Defendants Benj ami'ﬁ‘Acord, Williaﬁ; Criago, Denis Esteve; and Brian James (collectively
the “Board Defendants”) ‘r.especA::tfuliy subﬁ'lit. this Pre—tﬁél Brief in advance of the trial scheduled 5

for April 20, 2018.

~ SUMMARY STATEMENT OF FACTS =~
Plainti'ff,v Raymond Wedlake, is a homeowner in the Wdédington subdivision and is a
member of the W 6odington Homeowners ’ Aésociation,, Inc. (the “Association ), a South Carolina |
nonprofit co‘rp'oration'. Benjémin Acord, William Craigo, Denis Esteve, Stacey Kréuse, and Brian |
~ James were elected to ﬁhe board of directoré at fhé Association’s annual meétirig he‘Id on January’ '_ .

. 10, 2017. Pléﬁntiff ran for ele.ctAion._',at the Associatién’s annual hjee,ting held on January 10, 2017,
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but was not ’elected Sta"cey' Krause s'ubsequ'ently resigned her position from the Board of
Directors Scott Price was later appomted by Board Defendants to fill the Board vacancy
Currently, the Board of Directors consists of Board Defendants plus Scott Price (total of five
directors). The next annual meeting is scheduled to take place on April 26, 2Q18,'and an election '
-~ of directors is scheduled to take place at such annual meeting. | |

Plaintiff has purported to bring a derivative action against the Board Defendants, primarily .
relating to various corporate governance  matters, ,'legal ‘principles ;.’applicable to nonproﬁt o
corporations and their directors, and interpretation of certain bylaws provisions, \vhi_ch(will be set
forth in more detail below. Association. Management Group SC, Inc. A‘was a party previously, .but“_ -
a settlement was 'previously.reached between Plaintiff ‘and Association Management Group SC,‘

Inc.

STIPULATED ISSUES FOR TRIAL
The parties have stipulated to the following issues for trial and a stipulation has been filed

with the Court. The stipulation generally sets forth the following issues for trial: -

1. Plaintiff seeks a declaratory judgment and declaratory relief as follows:
a. A declaration that the Board of the Assocratlon must comply With and enforce in .
' accordance with their terms the Assoc1at10n ] bylaws
b. That the court construe the Bylaws of the Assocmtion and declare that the bylaws
place a duty on the Board of Directors to ﬁll a vacancy on the Board of D1rectors
and the Board of Directors must make reasonable efforts to do SO. . -
c. That the court construe the Bylaws of the Ass001at10n and declare that the bylaws -
. requir_e a maJ_onty of all membersto both enter into, and to renew, a management”'

“contract.
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. d That the court construe the Bylaws of the Assocration and declare that the bylaws
’ 'do not perm1t a Director to remain beyond a five- -year term, and in any event, for
' . not more than one add1tional year beyond such ﬁve -year period .
~-.e.. That the court, declare that the Bylaws of the Assoc1ation do not permit delegation
_ ofthe role or authority of the Board
fi That the court construe the Bylaws of the Assocration and declare that the Bylaws |
’ -..';.require the Board of Directors to send out a ballot to- the membership for voting if .
‘a proposed amendment to the Bylaws is submitted by an ehgible member o

2. Plaintiff seeks an award of Nominal Damages against defendants
3. Plaintiff seeks an awar’d_ of court costs a‘nd legal fees if such costs and fees are paid by the
'Assoc_iatiO‘n"s insurance carrier.

1

4. Board l)efendants preserve all defenses to Plaintiff s claims and nothing herein shall be
construed to 1nfer a wa1ver of any defenses by Board Defendants or that Board Defendants

in any way st1pulate that the matters raised by Plaintlff or the relief sought by Plaintiff are

proper matters before the Court or proper matters to be heard by the Court

" OUTLINE OF ISSUES AND APPLICABLE LAW

a) General Legal Concepts Pertment to Defenses Standzng Justzczable Controversv

Sublect Matter Jurzsdzctzon Burden of Proof Busmess Judgment Rule Statutory '

Constructzon and Contract Constructzon

[

“For'a pla1nt1ff to possess standing thee elements must be satisfied.” Carnival Corp. V..

H1stor1c Ansonborough Neighborhood Ass n, 407 S. C 67 75, 753 S.E.2d 846 850 (2014)

First, the plamtiff niust have suffered an 1nJury-1n _fact which is a concrete, "
. particularized, and actual or imminent invasion of a legally protected interest.

Second, a causal connection must exist between the injury and the challenged '

conduct. Third, 1t must be llkely that a favorable de01s1on will redress the injury.
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‘ Carnlval Corp v. Historic Ansonborough Nelghborhood Assn 407 S C. 67 75 753 S.E.2d 846,

850 (mternal crtatlons omltted) In order oran 1nJury to be partlcularlzed it must affect the plaintiff

in a personal and 1nd1v1dual ‘way rather than affectmg the pubhc as a whole. Id. at 75-71, 753
' (

S E.2d at 850-851. “The party seekmg to estabhsh standmg carries the burden of demonstratmg

each of the three elements.” Sea Plnes Ass n for Prot. of Wlldhfe, Inc. v. S.C. Dep't of Nat. Res.,
345 8.C. 594, 601,.550 S.E. 2d 287, 291 (2001)
“The Uniform Declaratory Judgment[s] Act is’ not an” 1ndependent grant of .

jurisdiction.” Tourlsm Expendrture Rev1ew commlttee V. C1ty of Myrtle Beach 403 S.C. 76 81,

742 S. E2d 371 374 (2013) Before a’ court may render a declaratory Judgment an actual, . |

_]UStICIable controversy must exist. Pee Dee Elec Co-0p., Inc v, Carolma Power & nght Co 279

S.C. 64, 66, 301 SEad 761, 76_2 (19_83). ,

4

Before any action can be maintained, there must exist a justiciable controversy. »
Midland Guardian Co. v. Thacker, 280 S.C. 563, 314 S.E.2d 26 (Ct.App.), cert.
denied, (1984). A justiciable controversy is a real and substantial controversy which
is appropriate for judicial determination, as d1st1ngu1shed from a dispute or .
difference of a contingent, hypothetrcal or abstract character. Guimarin & Doan,
Inc. v. Georgetown Textile & Mfg. Co., 249 S.C. 561, 155 S.E.2d 618 (1967). This '
Court will not pass on moot and academic questions or make an adjudication where
there remains no actual controversy. Jones v. Dillon—-Marion Human Resources
Dev. Comm'n, 277 S.C. 533, 291 S.E.2d 195 (1982). Mootness has been defined as’
follows: “A case becomes moot when judgment, if rendered, will have no practical
legal effect upon existing controversy This is true when some event occurs making -
it impossible for [the] reviewing Court to. grant. effectual relief.” Maithis v. South
Carolina State Hzghway Dep’t 260 S.C. 344, 346 195 S.E. 2d 713 715' (1973)

Byrd v Irmo H1gh Sch., 321 S.C. 426 430-31, 468 S.E. 2d 861 864 (1996) South Carohna courts

“will not issue adv1sory oplmons for which né meanmgful rehef can be granted ”In Interest of

KaundraC 318 S. C 484, 486 458 S. E2d 443 444 (Ct App 1995) See also Westv West 263 |

S.C. 146, 149-150, 208 S;E._2d;53_0, 5327533 (1974); Power V. McNalr, 255*ST,C.' 150, 153-155,;

177 S.E.2d 551, 552:553 (1970). “Questions of statutory intérpretation, by themselves, do not rise
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to the level of actual c'ontro'versy Tourism Expenditure Rev1ew Comm 403 S.C. at 81- 82, 742
. S.E2d at 374 (c1t1ng with approval the followmg cases: Dep't of Cmty Affa1rs V. Mass State Coll.
. Bldg..‘Auth., 378 Mass. 418, 392 N.E.2d 1006~, l009 (1979) (“A iere d1fference of opmion or
uncertainty over the meaning to be ascribed a statute does not, without more, rise to the level ofa

Justlclable controversy ”) Harrington V. State Ofﬁce of Court Admm 114 Misc. 2d 351 451 .

N.Y.S. 2d 595 596—97 (1982) (ﬁnding the court was Without power to grant declaratory relief on
the grounds that any declaration Would be ¢ merely an advisory op1n10n evaluating the accuracy of ) ’
the statutory interpretation ‘and would not détermine any justiciable .clontrovlersy' bet\iveen the
'parties”«whelre there existed ’no genuine' controversy, but rather the parti'es'sought only'an abstract

resolution of their different interpretation's ofa laW)). The existence of a justiciable controversy is N

a'mat_ter' of subject matter'jurisdiction; Tourisni NEXpenditure Review Com_m..,'4(.)0 S.C.at81,742
S.E.2d.at 373. Power, 255 S.C. at 153, 177.S.E2d at 552.

Generally, plalntlff bears the burden of provmg ]unsdlction when _]urlSdICtIOIl is challenged

by the defendant See, Eldrldge V. Citv of Greenwood 331 S.C. 398 408 10, 503 S.E.2d l9l

196-97 (Ct. App. 1998). In an action for declaratory Judgment the burden of proof rests w1th the
party seeking the declaratlon and that party must meet its burden by a greater weight or
- preponderance of the ev1dence » SPUR at Wzllzams Brice Owners, Ass n, Inc V. Lalla 415 S. C 72
82,781 S.E.2d 115, 121 (Ct. App. 2015) (01t1ng Vt. Mut. lns. Co. v. Singletbn, 3l6_S.Q. 5, 10, 446
S.E2d 417,421 (1994)). - B
' Pursuant to thé business j.udgment rule, ffabsent a showing iof bad faith, ,dishon.est-y, or

’incompetence, the judgment of the directors will notbe,set aside by judicial action.”” Baumann V.

Long Cove Club Owners Ass'n, Inc.',‘380 S.C. 131, 138, 668 S.E.2d 420, 424 (Ct. App; 2008),
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quoting Goddard v. Fairways Dev. Gen. P'ship,v 3 17.0 S.C. 408, 414, 426‘ SE2d 828, 832 (Ct. App.
1993). | o )
_ “The cardinai_rule. of statutory c’onstr’uction'is to ascertain and effectuate the intcnt of the
| legislature.” Hodges v. Rainey, 341 S.C. 79, 85,,533 ~S.E.2d 578,‘,581 .(2000) (citing Charleston
County Sch. Dist. v. State Budget and Control Bd 313 S.C. 1, 437 S E. 2d 6 (1993)). Under the
plam meamng rule, where the language ofa statute is clear and unamblguous and conveys a clear |
and definite meanmg, the courts should not grve the statute any other meanlng Id. Only when
the language of the statute glves rise to doubt or uncertamty as to the legrslatrve intent should the
construing court search’ for that intent beyond the language of the statute State v. Sweat 379 S C.
367, 665 S.E. 2d 645 (Ct. App 2008), aff’d as moa’zfed 386 S C. 339 688 S.E.2d 569 (2010). “A
 statute as a whole must receive a practlcal reasonable 1nterpretat10n consonant W1th the purpose "
de51gn, and policy of the _lawmakers.?’ Savannah szerkeeper v. S. C Dep't of Health & Envtl.
Control, 400 S.C. 196, 202A, 733 S.E.2d 903, 906 (2012) tcitin,‘g; Town of Mt. Pleas.ant' V.
:Roberts, 393 S.C. 3:32, 342,713 S.E.2d 278, 283 ('2011))'7 Courts. rnustreject any interpretation
that would lead {to;a result “so plainly ahsurd that it c‘ould not have been intended by the legislamre
or would defeat the plain legislative i.ntenti(‘,nt,," Unisun Ins. Co. v. Schmidt, 339 S.C. 362 368,
” 529 S.E.2.d‘280, 283 (200>O) (citin;g Kirt’izkides v. United Artists Communications,‘lnc., 31;2 S.C.
271,440 S.E.2d'364‘-(1'994)). |
| “In construing a contract, it is aXiomatic that the main 'concem'of the court is to ascertain ‘
and give effect to the interition of the parties.” Progresszve Max Ins. Co. v. Floatzng Caps Inc.,

405 S.C. 35, 46, 747 S E.2d 178 184 (2013) (citing D.4. Davis Constr Co. v. Palmetto Props

Inc. 281 S.C. 415, 418, 315S.E.2d 370, 372 (1984). ‘Where the terms ofthe contract are clear and' , -

-unambiguous, extrinsic e{/idence is not permitted to give the contract a different meaning. C.A.N.

487"



| Enterprises, Inc.v. S.C. Health &Human Servs{. Fin. tComm 'n,ﬂ2'96 SC }73, 578,,373 S.E.2d 584,
586 (1988). -“On the other hand,‘ a"c'ontract i.s am‘hig'uous when.its terms are capable of having
more than one meanmg when v1ewed by a reasonably 1nte111gent person who has examined the
entire agreement When a wr1tten contract is amblguous parol and extnns1c eV1dence may be

admitted regardmg the partles 1ntent ” Progresszve Max, 405 S.C. at: 46—47 747 S.E. 2d at 184.

1

- (crtatlons omltted)

The purpose of the rules of contract construction is to ascertaln the intention of the
parties as gathered from the Gontents of the ‘entire document and not from any
particular provision within the contract. Litchfield Co: of S. C., Inc. v. Kiriakides, .
290 S.C. 220, 223, 349 S.E.2d 344, 346 (Ct.App. 1986) Where one interpretation

of a contract makes it unusual or extraordinary.and. another interpretation, equally _ -
consistent with the language employed, would make it reasonable, fair, and just,

the latter construction prevails. Farr v. Duke Power Co., 265 S.C. 356, 362, 218~
S.E.2d 431, 434 (1975) 'An 1nterpretat10n which establishes the more reasonable
and probable agreement of the parties should be adopted wh11e an interpretation -
leading to an absurd result should be av01ded Id

Koonv Fares, 379 S C 150 155 666 S.E. 2d 230 233 (2008)

b) Derzvatzve Action Requzrements

‘Board Defendants assert that' Plarntlff is requrred to bring this suit as a derivative action, a
A pr1n01p1e that Plaintiff must acknowledge as he has attempted to bring this action as a derivative
action. However Board Defendants assert that Plaintiff has failed to comply w1th the requirements
for a derlvatlve action pursuant to Rule 23(b) SCRCP and South Carolina law A more full.
'. recitation of this argument and supportmg law is set forth in Board Defendant’s memorandum in
“support of their. motions to dismiss, which was ﬁled with the Court-on December 31; 2017. Board .
) Defendants assert that the evrdence will show that Plarntlff has not complied with the requirements
of a derivative su1t and in ‘particular, 1nclud1ng w1thout limitation, that he does not fairly and

adequately represent the inferests of the members», necessrtatlng dismissal pursuant to Rule 23(b),
~ SCRCP. T ‘

DN ¢

c) Plazntsz Issue 1. A a’eclaratzon that the Board of the Assoczatzon must comply wzth and

enforce in accordance wzth thelr terins, the Assoczatlon S bylaws
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It appears that Plaintiff is seeking a declaration against Boar.d‘Defendants as to what the
general law is and to aff1rm that persons have a general' oblig'ation to foll'ow the law. Board
Defendants do not dispute there is a general obligatlon to fo'llow the law; however, they do dispute
that there is any justiciable c/ontroversy and assert that this request is merely arequest fora general
advisory opinion confirming a general obligation to follow the law for'which no meaningful relief
can be granted against Board Defendants. Lihewise, Board Defendants. assert th_at there 1s no
standing for such a claim.” It appears that Plaintiff is simply seeking 'a.decla)ration. as to what the
law'is in general without the're being any particular issue or controver’sy. ‘Board Defendants would
‘assert that this requested declaration‘. does not hseel‘( to'remedy or redressany speciﬂc injury or harm
and just seeks a general declarat1on as to what the law is.’ Board Defendants also assert that such
a general declarat1on does not seek to redress any part1cular12ed injury that is personal to Pla1nt1ff
or_the membership of this Association as compared to all other members or shareholders of all
other corporations as a whole Board Defendants assert that any alleged or threatened v1olat1ons
of the law or bylaws would have to be addressed‘ on-jcase by case basrs_. Add1t1onally, Board
" Defendants assert that a general proclamation that directors must follow the bylaws does not
account for nuances in the law -and is fraught w1th problems as 1t difficult to craft such a ,'
generalrzed statement when the obhgat1on to follow the bylaws is dependent on the facts of a .
particular circumstance.f For example, there may not be an obligation to follow the bylaws lf the
bylaws conflict with the Atticles of Incorporatron the restnctlve covenants the Nonprofrt
Corporat1on Act or other prov1s10ns of the law or. in other’ s1tuat1ons where the law otherw1se:
excuses compliance with the bylaws. Further, Board Defendants dispute that.there is a cognizable

claim to allow one person to hail another into court if such person doesn’t agree to stipulate to

-another’s view on a legal topic or agree to the form and content of such stipulation, absent some
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specific jiisti'ciable contro'versy and partielilariz.‘ed harm. .Si.milarlny; BOard Defendants dispute that-‘*
g
there i is any legally cognizable claim to allow one person fo hail another into court if a  person B
doesn’ t ‘wish to engage in an aeademic debate over what the law is or the obhgation to follow the
‘. law. Otherwrse’, it would open the ﬂood ’gates 0 allow any person to ask another if they agree with *
his/her p'osition, and then ‘hail‘ the ’other into.eo_ilrt for a judicial interpretat»ion to settle an‘academic
dispute. For ex‘amble? if such a elai'm were allowed, any perSOn coiuldgo'an to-any other person
‘and demand that they stipiilate oreon'ﬁrm that the}./‘_hai/e an obligation to follow the ’speed limit
: under the law, and if such persori refuses to en'gage in't_he debate orre‘fuses"to-.agree to" stipulate to-
) | the same in the form or fashion_deriianded,- lthen they._"lcould’be hailed into court for a declarator-y &
: determinationkon that issue. Cle'arzl}'l,j this is contrary to the intent the reqnirements of standing and
a jnsticiable~contro\iersy. Additionally, Board Deferidants bel'i'eve the evidence will showsthat this
issue is nonetheless moot in any. event F 1nally, o the extent‘ Jurisdictlon exists for this claim and
'to the extent P1a1nt1ff asserts that such a determination is needed to prov1de gurdance for future
: 'Boards it would .seem that the’proper party to such claim 1f anyone;, would likely be ith’e-corporate
entity itself, rather than Board Defendants who comprlse less than the full board of directors and

who may potentially be servmg as directors for only a few more. days after the trial date.

P

)
7
-

d) Plamtzﬁ” Issue #2: That the court construe the Bvlaws of the Assoczatlon and declare that '

the bvlaws place a duty on the Board of Dzrectors to fill a vacancy on the Board of

Dzrectors and the Board of Dzrectors must make reasonable efforts to do 50. '

Board Defendants again assert that there is no justiciable eontroVersyand the court lacks
jurisdiction to enterfain this request for deelarato_ry relief. Board Defendants believe that the

evidence will show that there is no longer any vacancy on the Board of Directors, therefore, the-
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- issue has become moot and.a declaratory judgrnent would not p'rovlde ,nleaning-ful relief,' especiallSr
aéa_inst Board ‘Defendants _who comprise'less ,th.a_n the full current Boafd of Directors and who may
potentially be in office for only a few days after the trial. To-the extenti',Plailnti'ff as‘serts that sucha. .

. determination is needed to-pro’vide guidance for futur_e boards; it Would_ ,s‘eerrl that the proper party -
to such cla1m if anyone, would likely be the corporateentrty 1tself rather than- Board Defendants.
Further, Board Defendants believe that the ev1dence will show that the vacangy on the Board of
Directors: created by the res1gnat10n of Stacey Krause was due to Pla1nt1ff’ ] conduct . Board
Defendants assert that a person. should be precluded from assertmg a Just1c1able controversy or
standrng over an issue that: would not, exist, but for h1s/her actlons In other words, Board
Defendants assert that Plarntlff should not -be allowed to claim a Justi‘ciable controversy or
standing, including the eXistence of an-injury in fact or that anlinjury‘lnr fact is causally related to .
Board-Defendant’s conduct/ if the Pla1nt1ff s improper conduct isa prox1mate cause of the Board
Defendants berng placed in a pos1t1on to address ‘an issue that would not have arisen but for the
actions of Plaintiff. ‘Simply put, Board Defendants assert that Plamtrff.should not be able to hail
them into Court to ‘cjomplain' about how Board Defendants handled an issue or situation if the
situati_on was created by Plaintiff andv would not have er(isted but for the-actions of Plaintlff. Such

_concept is akin to the appllcation of the unclean hands _doctri_ne in an equitable'.action, and such

doctrine provides:

. . .o . - . . . - ) N .<(
“The doctrine of unclean hands precludes a plaintiff from recovering in equity if he ,
acted unfairlyin a ‘matter that i$ the subject of the litigation to the prejudice of the - S
defendant.” First Union Nat'l Bank of S.C. v. Soden, 333 S.C. 554, 568, 511 S.E.2d
372,379 (Ct.App.1998). “ ‘He who comes into equity must come with clean hands.
It is far more than a mere banality. It is a self-imposed ord1nance that closes the
door of the court of equity to one tainted with 1nequ1tableness or bad fa1th relat1ve
to the matter in wh1ch he seeks rehef :

Stralght \A Goss 383 S.C. 180 106 207 678 S.E: 2d 443 457-458 (Ct App 2009)
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Should t’he' Court entertain jurisdiction over this issue, .the Board_‘Defendants will assert
that they acted reasonably relatfng to "the vacancy cr_eated by the resignation of Stacy Krause, which
is really notl one of the stipulated issued before the court\and‘ no cfaim for damages is being sought
relatlve to the Board Defendant s act1ons Therefore really the only issue that may be before the
- Court is how the bylaws should be 1nterpreted and apphed in the future by future Boards and the '.
Board Defendants as named in thrs surt really are, not proper partres to such an action or
determination. Therefore, the requested Declarati_on ‘_realfy seeks to force Board Defendants to
take an academic position on an issue that" may:be moot as to them, but may theoretical_ly or '

. \ S ‘
hypothetically arise in the future for future Boards. I

e Plazntsz Issue #3 That the court construe: the Bvlaws of the Association and declare that

the bylaws_ require a majority of all members to both enter into, and to renew, a

mana,qement contract

Plaintiff appears to seek a declaration as whether the following provisionof the bylaws
requires approval of a majorlty of all members to renew a management contract in addition to
when entering into a new contract with a management 'cornpany; “With the appro'val of a simple

| majority vote of the Members, -t.he Board iofDirectors'may“ehter into a contract with an asSocidtion

management company to assist.in.carrying out the duties and responsibilities specified below for -

the Board of Director positions.” . . L v

Bo.ard Defendants simply assert that thére is no justiciable COntrO\}ersy or standing as to
them over this issue and that they are simply be‘ing dragged into an academic debate over the
- meaning of this provision of the bylaws. Board Defendants believe the evidence will show that

t

they have neither entered into, nor renewed any management contract during their tenure as,
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d_ifectors. Board Deferidants wo'ql/d as;se;rt;that to the ¢xtéht thére is .ahy.iss'ue relating to this
p_roVis_ion,‘ it involves cond;lct of prior directors and in_v‘blVes no actions of the Bjoard Defendants.
Thus, Board Defendants assert that there is no injil:lry'ir'l fact causally related to any cond_uét of
Board Defendénfs, rior is there any jll-lst.ilciablle_contro've.:'rsy with Boévrd' Defendants. Theféfore,
really the only issue béfore the Court 1s ﬁow th:e‘ bylaWs should be iﬁtérpreted and. applied in the
future by future Boards. Th1‘1s, fh@ Bolard' Defendénfs as named i‘n' this suii really' are not prdf)er
parties to such an aéti‘on'a.'nd the cbfboraté entity'its;élﬁ if‘anyor‘le, would éecm iiké the propér party

for a request for such relief.

Should the Board Defendants be required to-take an academic position on this matter, they

. o, L T ' B \ X . '
would assert that as long as automatic renewal is provided by the terms of the management contract
that was approved by the membership, then subsequent renewals pursuant to the automatic fenewal

provision would not require fnembership approval, as automatic renewals would s'imply be and

extension of a contract already approved.by the membership. The intent and ‘purposé of this

provision of the Bylaws seems to 'be‘tlrlat the mémbership shquld appro.\/e the terms and content of
a contract with a management company befére itis entgred info. If, at the: inception of the contract,
the membership appréved the ‘content ‘of a.contract that allowed aﬁtomafic\: renewals, then the
’ ‘ : ‘ : = c
membership has already approved and agreed to th§ premise of automatic renewal. It doesn’t seem
to make sense nor does it seem to further the purpdée of the bylaws_provision to require the
'm'embership tol again‘appvrove of each automatic ‘revr'lewal thét fhey hav_e- alféady agreed ;[o when
they approved they contract. If the members don’t want autoﬁlatic reﬂewalé Withoutrmenibership
" approval, they could sim;ély decline to approve a cont.;act \;vith»an automatic renéwal prQVision and
only approve of .a confracf thaft‘c_ar_l’};t. be aﬁtomaticaliy fenewéd, thus rédﬁiﬁng.a new co_ﬁtréc_t that

must be approved each year. 'Likewi'se, if the contract that is approved By the membership contains
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terms allowingi"the-'Board'4 of Directors ,Lt,ol adjust the ~contract' tate from'time. to fime without
membership approval, then'thé member_ship has already_approired and agreed to that.concept, and
St vuould'not make'sense for ’rate changes pursuant to such. a: pro‘vision to require ‘rnembership
. bapproval If the membership wanted to requlre mernbershrp approval of all rate changes it could
simply decline to approve any contract that allows the Board of Directors to change the rate w1thout“. .
membership approval. - ' o S o 3
| Further, B‘oar:d”I‘)efendants would assert Ithat: the interpretation sought l)y l’laintiff would '
not necessarily be: in the. best interests of‘th'e cornmunity. If there is low comrnunity participation,_
it could cause unnecessary and detrimental :tumo‘i;er .in managernent cornpanies a‘nd\ could also
result in the community altering between havrng a management company and being self-managed ,
Such turnover and also being self-managed could place an undue burden on Board members and
discourage persons from Volunteering:to serve on the}Board.; l:il(ewise, such tumover could have
detn'mental impactson the ahi_lity to .co‘llect p,a.stdue_assessnients, as it could create euidentiary :
 issues relating to estab_lishing the debt _inc{urred urj_ider'a:prior seryicer_.
: l:urther, given that the' xBylavus provision is silent on renewals, ‘Board D"efenda'n:ts assert that '
the Board of Directors has discretionto interpret the provision and it’s judgmenuintemretation o
rnust govern and control, and cannot be set aside by judicial action absent‘ a showing of bad faith,
dishonesty; or inconipetence;- as dictated by the buSiness judgment»rule.. Board Del‘endants astse'rt
that -Plaintiff ‘sirnply does not have a right'to substitute his judginent,for that of the Board or to seek
‘judicial relief s long as the -Boar.d’s interpretation is'reasonahle." The Court‘ issir'nply‘not an

| appellate tribunal for business decisions of a corporation. *- - -

}
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f) Plaintiff Issue #4: T hat the court construe the Bylaws of the Association and declare that

the bylaws do not permit a Director to remain beyond a five-year term, and in any event,

for not more than one additional year beyond such five-year period.

Plaintiff appears to seek an interpretation of Article V, Section 2 of the Bylaws, relating to
terms for Board of Directors. This provision provides as follows:" .

Section 2 — SELECTION AND TERM OF OFFICE: Annually, the membership -
shall normally elect five (5) directors from the membership for the term. of one (1) .
year. Each Board Member must be elected every year. When a Board Member has

~ served for five (5) consecutive terms, that person will not be permitted to seek a
sixth consecutive term, unless the Board of Directors has been unable to find
another eligible Association Member who is willing to'serve on the Board. When
this is true, the current Board by simple majority vote may waive the five (5)
consecutive term limit. Any waiver is valid for only one year. After a Member has

been off the Board of Directors for at least one term, that Member can seek re-
- election to the Board of Directors with the same:vights of any other member.

Agdin,.BoardzDefehdants 'simply assert, thatftAhere‘ is no justici’abie ‘eontroverey or standirig“.
as to them over this issue and that‘ they are simply being "draéged —i;lt'O' an academic debate over the
meaning of this provision of the bylaws.. B_oa?d Defendants believe the evideﬁc'e will shbwfhéi ,
they are all in their first term as directers_ and are het currently sef\lzing a eonsecptive term. Boerd
Defendants woeld assert that ’to ';he extenf thefe 1s any issue relating ththis' 1provfsi0n, it ‘involve_s
conduct of prior direc?orsl and involves no actions ef 'the'Bt)ar_d Defendan'ts_. Itis purely conjecturel,
hypothet:ica’l, and‘- abstrect, thét Board-Defendants tﬁay be elected te four additionél\l’ successiye
terms, and even if this  occurred, tﬁis.provision wquldn_’t come into play for another four years. -

- Thus, Board Defendants assert that:ther¢ is no-‘injury in fact causally relat_ed' to 'aﬁjconduct of . -

Board Defendants, nor is there any justiciable controversy with Board Defendants. Therefore, -

really the only issue before the court is how this provision of the bylaws should be interpreted and
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' applied’ in the future by future‘Boards assuming speculatively:that‘such a situation were to ever
arise in the future The Board Defendants as named in th1s suit really are not proper ‘parties to. such o
an action and the corporate entity itself, 1f anyone would likely be the proper party for a request ;
for such relief.‘;_ . | | |

\Should theB“oa"r‘.d' Defendants b_e required to tal<e an academic ‘position.on this inatter,'they‘~
~ ‘would assert.‘that l’laintiff’ s'interpretation .;conﬂicts vyithlavi/ a'nd is not‘in the best interests ol’ the

community." Terms of directors are addressed by Section 3‘373.1 -865 of the Nonproﬁt Corporation :

Act and a complete copy of that sectlon 1nclud1ng the Ofﬁ01al Comments and the South Carolina : o

| Reporter s Comments is attached as Exhibit 1. Section 33-31- 805(d) prov1des that “[d]esplte the
explration o‘f a d1rector_ ] term, the d1rector contmues to serve untilthe director s successor is -
elected, designated ‘or";appoin_ted, .and .qu‘alifi‘es, ‘or until thereis ’a_'decrease 1n the number-of ,
» directors.”' ) The ‘ofﬁcial “comments to" Section’ 33-3 1-805 " provide ‘with respect ','to the
aforementioned provision that it.“prevents chaos by continuiné directors in office until their

successors are elected, de51gnated or appomted and qualify The official wmmmm further state

that “Even if successor directors are not elected or if elected do not qualify, cont1nu1ty onthe "~~~

board will be prov‘ided‘ as’ the incumbent directors cOntinue until their successors take office.”
Likewise, South Carolma law recogmzes the validity of actions taken by de facto directors that

may not technically be de j jure directors See Southeastem Hous Found. v. Smlth 380 S.C. 621,

642 670 S.E2d 680 691 (Ct. App. 2008) “When a ‘de facto d1rector or ofﬁcer acts under color -

of rlght in’ assummg or performmg a duty of that ofﬁce the act1on is sustalnable’? Id. By law, a

- -nonproﬁt corporatlon must have a board: of directors and the mimmum number of directors is three _—

| S C. Code Ann: § 33 31 801 (A corporation must have a board of directors) S.C. Code Ann § 33-

31-803 (A board of directors must consist of three or more directors). If Plaintiffs posmon were

T

- 496



accepted 1t would be contrary to the carryover prov1s1on set forth in Section 33 3‘1 805 and would .
be contrary to the de facto dlrector doctrine‘ Plamtiff’ s pesition could lead to. absurd results e
because,it could place the corporation in a'situation where it is left without a board of directors or :

a sufficient number of directors in violation .of the law a sityation that Section 33-3 1;805(d) was

spe01ﬁcally de51gned to prevent To the extent’ the bylaws conflict w1th Section 33 31 805(d) '
Section 33-31- 805(d) would control See S.C. Code Ann § 33- 31 206 (bylaws may contam any

provision for regulatlng and managing the r‘airs of the corporation th_at is not 1ncons1stent with law .

or the articles of incorp'oration).

g) Plaintiff Issue #5: That the court'declare that the Bvlaws of the Association do not permit

delegqtion of the role or authoritv of_ the\Boarrl.
Again Board Defendants simply, assert that there is no justiciable "COntroversy or standing A
as to.them over this issue and that they are simply bemg dragged into an academic debate over.
what the law is’ w1thout any spe01ﬁc actlon or conduct by Board Defendants being alleged to be, '
improper or 1n_ disputet Rather, Pl{aintlff seems to simply. be seeking JudlClal clariﬁcation of the ,.
meaning of S.C. Code An_n.v‘§ '33-3 1A-8(‘)1. »Thus, this issue S‘?CI;I“S to be purel.y'a question of statutory

interpretation and nothing further. As noted above, .“[q]uestions of statutory interpretation by

themselves, do. not rlse to the level of actual controversy Tour1sm Expendlture Revrew Comm

403 S.C. at 81-82, 742 S.E.2d at 374.

To the extent that-Board Defendants are required to take an academic-position, they would -

note that Section 33-31-801 provides that “all corporate poWérs must be exercised by or under the

authority of and the affairs of the corporation managed under the direction of its board.” (emphasis

added). A copy of Section 33-31-801, incliding the Official Comments and the South Carolina
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" Reporter’s Comments, is attached as Exhibit 2: This statutory provision clearlyf allows corporate
powers of the Assoeiati'on to be'eﬁgercised by persons other than the Board, as fong as done under
the authority of the board and under the direction of the board, which is supported by a reading of

the Official Comnients to the Section,‘which firoui‘de: -

~ The role played by the boards of nonprofit corporations, varies widely due to the -

' nature, size, characteristics and needs of the organizations. Absent a contrary-article
provision “[a]ll corporate powers shall be exercised by or under the authority of”
the board. ‘ L . ' L ‘

In some nonprofit organizations the board is actively involved in the day-to-day
activities of the corporation. Board members may carry on all or substantially all of

the work of the corporation. In such instances the corporate powers are exercised ..
by the board and the affairs actively m'anaged under the direction of the board.

In other nonprofit corporatrons the board is significantly involved: in fund- ra1s1ng _
or other activities and also validates or approves a policy and other decisions made
by.the corporation's officers and emplovees. In such instances the corporate powers
are exercised under the authonty of the board and the affa1rs are managed under the
d1rect1on of the board ‘ oo 0 P A

In each of the above instances the board has the ultimate authority and
responsibility. The author1tv is exerc1sed and respon31b1htv is carried out in

_ drfferent ways.

(Emphasrs added) Clearly, others can exerc1se eorporate powers under the d1rect1on of the Board

To provide otherw1$e would lead to absurd results. For example, if the Bylauvs placed a duty on |
~ the Assocratron to 'malntam: common areas, under the narrow 1nterpretat10n that appears to be put
forward by Plalntlff, lt -w'ould mean that the boardb of dlrectors thernselves would have to do the
: physieal labor .and couldn-’t hire a landseaper or cont’ractor to“perform those h;nctions. Clearly,
this ls an absurd' result. . In' fact, Board VDefen.dant‘s\Would assert that the bylavus themselves‘speal(

"to delegating certain authority and responsibility to a management,conrpany. =
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" h) Plaintiff Issue #6: T hat the court construe the Bylaws of the Associatidn and declare that

the Bylaws require the Board of Directors to send out a ballot to the membersth for voting

zf a proposed amendment to the Bylaws is submitted by an elzgzble member

" .
Plaintiff appears to be seeking an interpretation of Article XVII,'Seetion 3 of the Bylaws,
which provides: ' ‘ _ L ,

Any and all issues may be resolved per the simple majority result of a vote by ballot

by all Association Members. The Board Secretary shall deliver a ballot to every

Member, with a specified return date determined by the Board. The return date

shall be no earlier than twenty- one (21) days from date of delivery. - The voting

period shall include at least three Saturdays and three Sundays, where end of the

voting period shall be neither Saturday nor Sunday. - Ballots ‘of Members not

returned by the specified return date shall be voted by the Board.- The.Board’s vote

Jor non-returned ballots shall be clearly speczf ed on ballots at the'time they are

delivered to members. : . .
South Carolina Code Section 33- 3l 708 prov1des in part that “[u]nless proh1b1ted or l1m1ted by
the articles or bylaws any act1on that may be taken at any annual regular or spec1al meeting of -
members may be taken w1thout a meetmg 1f the corporatron delivers a wntten or electronic ballot
to every member entitled to vote on the m,atter'.?’A Section 33-31-708 goes on to specify further
requirements 'for an valid action by written or electronieballot and the' full text of Section 33-31-
708, including the Official Comments and the South Carolina Reporter’s Comments, is attached |
as Exhibit 3.

The Board Defendants would show that the Article V(Z) of the restrictive covenants for
the Woodington Subdivision provides that “The affairs of the Association shall be controlled by

a Board of D1rectors duly elected by the members ” Further, the Board Defendants Would show
that Article VIII,. Sectlon l(a) of the Bylaws vests in the Board of D1rectors w1th the power to

“Exercise for the Assoc1atron all powers dutles and author1ty vested in or delegated to this _‘ .

association and not reserved to the membershlp by other prov1s1ons of these By-Laws or the

‘Covenants’ (Reference 1).” Likewise, as n’oted above, S.C.-Code Section 33-31-801 provides
. ' . . ’ . . . \
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that “all power‘s‘ must be exeicised by or undef tho ‘authority of and the affairs of tne cofporution
managed under the direction ,of its board.’ji Members simply are not vested with authority to. -
- manage or control the affairs of 'the corporation, as that rolo is vested in the Board of -Directors. -
The bylawé proviéion that Plaintiff sééms;.to seek an intéfpretation"of seems to be a
layperson’s attempt at an acknowiedgement of South Carolina Code Section 33-3 1'-‘7 08; however,
to the exfent the bylaws conﬂifft; n}ith Séctionj,3v.3;-_31'708Q the statute woul(i control, as set.forth.
above. Under Seotion 33-3 1-708,iballots aro tobe delivered by the Comoration,.which must act '.
by and through.its Board of Diroctors,-as oet forth above. As specified pre‘viousiy, the Board of o
Directors is afforded business oiscféfion and judgment in the performance of its duties, including
the managemont of the opérations and affair,s of the Association. AThus,' it is the Board of
Directors’ deoision, in its business discretion, ao to 'Whether to send ouf a ballot for a vote on a
"'_':b.ylaws amendment proposed by a\mombér.r.- If the Board of Diroctors, in its business judgment,
- determines thut a proposeo amendment is not in the best interests of the corpor_aﬁon, a memoer ‘
simply' cannot forc_e the Board of Directors to send out a oallot on an amendment- that it does not
_oupnon. To do so 'would' allow .m'embers 'to usurp tne folé ‘z{nd func'tion of the board of difeotors .
and render the role of the.boaro of .directors essentially meaningiesé by allowing any issué to be
puf toa community vote -any timo" thgfg a single‘memberunvants." ( The Nonp'roﬁtjcor'_poration Aot
'simnly.doé‘sr not envision or aliowj for a:sooi.alism eippfoéch to ‘.the'. operation. 'of'-a nonproﬁt
corporation. Instead, the power and authority is _cen.tralized in the boafd of directors. It could
a}so bevvery‘ time consuming and expénsive if members were allowed to force a-vote oy.ballot on
any and ail issues thaf they want.“ : |
Insteao of .allowing a membler,to force a vote by ballot, the Nonproﬁf Corporation:Aot and-

thebylaWs provide a different rémody instead. :Thaf remédy is to forco a $pecial meeting to be :'
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calléd. S.C. Code Ann. § 33-31-702 provides that a cbrporation with members shall hold a -

special meeting of members “if the holders of at least five percent of the voting power of thef ;
corporation sign, date, and deliver tb any corporate officer éne or mbre'\;&llritten demands fqr the
meeting describing the purpose or purposes for which it-is to be hél’d.” Likewise,v the Bylaws -
* provide the right of a membérs to‘forcé a gpééial meeting ‘upo)n‘ wﬁﬁéh requést ;)f a sufficient .

- number of member-s;_ Art. IV, Section 2 of BylaWS. Thus, the Nonprofit Corporation Act and the

Bylaws provide a remedy to force a vote on a proposed amendment in the event the Board of - -~

Directors,exercise_s is. businesvs‘ judgment and chooses not to send out a ballot on a proposed -
amendment. . This rémedy is to force é spég:ial meeting. Notably, the Bylaws reciuire that
amendments be approyed by 75% of the rﬁembership. If Plgintiff cannot get the minimufn
;hreshold of members to support calling a. sl.)ec‘:i.\a(l“meeting to force a vote l'_on a proposed
. amendment, then any suéh amendment has no chaﬁce of succéeding in any event. .Board
Defendants believe that the evidence will show that Plainﬁff ha‘s.‘failed to exhaust his' remedy of "

a special meeting as provided by the Nanroﬁt.Cofporatioﬁ Act.and the Bylaws.

i) Plaintiff Issue #7: Plaintiff seeks an award of Nominal Damages against defendants.

Board Défendénts contend that nominal dafnagés are not appropriate in a.requves't for simpiy‘
declaratory relief to construe the byIaWs 6f a chpofation, as Plaintiff has not asserted any cause -
of action for which damagéé can be awarded. To thé extent nominal darhages are allowable, Board .
Defendants would conte'ndz that an.award of nominal damages is th warrantéd-ahd in any event, |
they are immune from monetary damages pursuant to S.C. Code Ann § 33-3 1'-202(5); '

e
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J) quihtsz ISsue #8: Pl_vain’tiff Séék;dl’ll award of cbu}t cdsts and. Zegal fees if such costs and -

.

- fees are paid by the Association’s insurance carrier.

Board Defendants éssller‘.[ tha'tft"h(ere islsimply no contract or étatute' allowing for the %eéovery
of attornlley"é fees agé;ﬁ;t Bogrd ];)v.éfenzlants-. In ‘any' 'ev;erjl-t, Piaihtiff is only éegking éﬁérﬁey’s fee.:'s
if paidl by the Assoc_-iiati(;n’s insﬁriar‘lc‘e. _c.a.rri.ér rgthgr than pe‘rsonally aéair;st Board Defendants, and -
Boéfd Defendaﬁts believe that the e\_}idénce wi‘ll‘ show that the Associatipr:l.’s insurance carrier has
d_eniéd coverage for t‘he-c'il}éir'ns in this‘isui't. :

e

k) Other Defenses
Board Defendants reserve.the right to preservé any remaining defenses not specifically
mentioned herein, including without limitation, their defense ‘of lack of personal jurisdiction

i

concerning service of an unstamped version of the. Summons and Complaint on Defendants.

 ANTICIPATED ”W‘I,.T‘NESSES AND TESTIMONY.
The following _may'l.)vev énticip%ttéci \.zvitx'lg;sses‘: o |
1. ‘Boar'd De.f&;rt;;ie.mts.‘. | ‘. |
a. Anticipéted téstimony: lIt 'is“z‘l.nti;:.ipa;éd:'.thétréome or ;11 of thém may testify as té
_‘ th¢ ‘actioﬁs and ébndupt of Plaintiff; whether Plz;intiff avldequaAte‘ly‘ represents the
'inté;rests:%)f _fhe fné‘nibéfs (;f Atth(:)_rr‘l‘n"ﬁvmity, their actions as c‘iiréctqrs;the'»corporate
"recqlifds of the AsSoCiation, the operatiéhs and affairs of fhe' Associaﬁon, the facts
ar}d‘ éﬁfrcumstari,éeg suqéi;ndihg thié suit, ahd their positions in thisﬁ suit. |

2. 'Plaintiff
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a. Ant1c1pated testimony It is antlcipated that he may testlfy as to the facts and .
elrcumstances surrounding this suit and hlS pos1t10ns in th1s suit | |
3. Gary' Krause - |
. a. Antlcrpated testimony Itis anticipated that he may testify as to‘ actions and eenduct
| of Plaintiff and whether Plaintiff adequately represents the 1nterests of the members
of the community |
4. Stacey Krause o

a. Anticipated testimony: It is anticipated ,thatshe may testify as .:to her re:asens forv
.resigning from the board of directors, her service on the BOard df Directors the
facts and crrcumstances surroundmg this suit, the actions and conduct of Plaintiff,
and whether Plaintiff adeqiiately renresents the 1nte.rests‘0f the members of the
commnnity | |

- 5. Richard LaCr01x -

a. Anticipated testimony Itis anticipated that he may testify as to threats of litigation
by Plaintiff against former board members (1nclud1ng himselt) Plamtlff s actions
and conduct, his prior service on the Board of Dlrectors and whether Plamtiff
adequately represents the mterests of the members of the community.

oL,

N s/ ElV O Grote

Ely 0. Grote (SC Bar No.: 75379)
McCabe, Trotter & Beverly, PC. ,

© 4500 Fort Jackson Blvd., Suite 250 (29209)
P.O. Box 212069 ‘Columbla,‘,SC_.29‘22l N
Phone: (803) 724-5000 - Fax: (803) 724-5001 -
Email: ely.grote@meccabetrotter.com o
Attorney for Defendants B
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. Exhibit1

) [Code of Laws Of South Carolm‘ 1976 Annotated”
[Title;33: Corporatiotis, Partnershipsand Assomanons‘(Refs &: Annos)
[Chapter:3i.:South Cardlina-Nonprofit Corporatmn Act (Refs & Annos)
[Article:8.Directors and Officers: .
[Subarticle‘a. Board 6f Director

Code 1976 § 33-31-805

§ 3'3—31—805. Terms of directors generally.

[ . . " Currentness .

N

(@) The articlés or bylaws may spec1fy the terms of directors. Except for des1gnated or. appomted d1rectors the -terms of
directors may not exceed five years. In the absence of a term’ specified i m the art1cles or bylaws, the term of each d1rector is -
one year. Directors may be elected for successive terms. ‘ :

(b) A decrease in the number of directors or term of office doés riot shorten an incumbent director’s term. *

R

\

(c) Except as provided in the articles or bylaws:

R . ) : R

(1) the term of .a director filling a vacancy in the ofﬁce of a dxrector elected by members explres at the next elect1on of ‘
directors by members and

v

v

(2) the term of a director filling another vacédncy expires at the end of the unexpired term that such director is filling!

(d) Despite- the expiration® of a director’s term, the director- contmues to serve until the director’s: successor is elected
de51gnated or appointed, and qualifies, or untll there is a decrease in the number of directors. o

Credits ' >

HISTORY: 1994 Act No. 384, § 1.

—

Editors’ Notes _
' OFFICIAL COMMENT
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Section 8.04(a) allows the initial directors and directors elected by the members or the board to serve for up to five-year
terms. :

The members’ right to vote is illusory unless it can have an impact on the board. In the case of self- -perpetuating boards,
five-year terms allow continuity and also provide a graceful way of removing dlrectors who may otherwise thmk they have
life tenure. See section 8.04(b) which allows a self-perpetuating board to-elect successor directors.

Designated or appointed directors may serve any term prescrlbed by the artrcles or bylaws. See sectron 8.09 for provrsrons
governmg removal of desrgnated or appornted drrectors .

In the absence of a contrary article or bylaw provision, the term of directors is one year.

The term of a director filling a vacancy of a director elected by members expires at the next election of directors by members.
This election may be at the annual meeting or by written ballot. See sections 7.01 and 7.08. The members may elect the .
director filling the vacancy for the remainder of the unexpired term.

~ The term of a director filling | the vacancy of a designated or appointed director or ﬁllmg a vacancy on a self—perpetuatmg
board is for the unexpired term of the d1rector being replaced See section 8. 05(c). Section 8.11 sets forth the ways in whrch
vacancies can be filled. :

1

-Section 8.05(a) prevents chaos by continuing directors in office until their successors are elected, designated, or appointed, '
and qualify. Even if successor directors are not elected, or if elected do not qualrfy contmurty on the board will be'provided
as the incumbent directors continue until the1r successors take office.

SOUTH CAROLINA REPORTERS’ COMMENTS
~ Previously applicable statutory law, found at Section 33:8-105 of the South Carolina Business Corporation Act, limited

directors to terms of a single year, except for members of staggered boards. Present law extends the permissible-term to five ~
years, and imposes no limits on appomted or designated directors’ terms.

L
' Subsections (b) and (d) are identical fo the analogous subsections of Section 33-8-105, and thus represent no change from
prior law. Subsection (c) differs from Section 33-8-105(¢) and (d) in makmg its. provrsrons variable in.the articles of
incorporation or bylaws v

The word “may” in the first sentence of subsection (a) has replaced.the word “must” in the Model. Act, for purposes of
clarification. . : ' : : - : . S

COPYRIGHT (C) 2018 BY THE STATE OF SOUTH CAROLINA
Code 1976 § 33-31-805, SC ST § 33-31-805

Current through 2018 Act No. 133 subject to, technical revisions by the Code Commissioner as authorrzed by law before =
official publication.

',\

End of Document ‘ h )] - : C©2018 Thomson Reuters, No claim to original U.S. Government Works.

505



N
i

1



Exhibit 2.

{Code of Laws of South Carolina; 1976 Annotated ™ v 5 0 R
[Title 33. Corporations, Partnerships and‘Associations: (Refs & Annos)
D
[Chapter:31.-South Carolina Nonproﬁt Corporatlon Act (Refs & Annos)
[Article-8. Directors and Officers - = . -
[Subarticle a. BO&I’d-Of—Dll‘ECtOI‘S:.

- Code 1976 § 33-31;801

§ 33-31-801. Requirement for Vand duties of board. .

Currentness

(a) Each corporation must have a board of directors.

-

(b) Except as provided in this chapter or subsectlon (c), all corporate powers must be exermsed by or under the authority of
and the affairs of the corporation managed under the direction of its board. :

(c) The articles may authorize a person or persons to exercise some or all of the powers which -would otherwise be exercised
by ,a board. To the extent so authorized, the petson or persons shall have the duties and responsrblhtles of the directors, and

the directors shall be relieved to that extent from-the duties and responsibilities. /

Credits

HISTORY: 1994 Act No. 384, § 1. , _ I

Editors’ Notes

OFFICIAL COMMENT ..

i

The Model Act allows considerable flexibility in structuring nonprofit corporations. While every corporation must have a
board of directors, the articles may authorize.a person or persons to exercise some or all of the powers of the board.

Insofar as the powers of the board are delegated to some other person or persons, that person or persons assume the dutles of
the board and must meet the standards set forth in sections 8. 30 8.33. If the board had no. corporate power it would have.no _
duties under sections 8.30-8.33.

In some organizations corporate authority is exercised by a representative assembly or a convention. The board may have.
little or no corporate power -when the assembly or convention is meeting. Corporate power between . assemblies or
conventions may reside in a board of directors or some other person or persons. The person or persons under whose authority
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corporate power is exercised has the responsibilities of the board of directors,

+ The role played by the boards of ‘nonprofit corporations varieS»wiqely due to the nature,vs‘i'ze, characteristics and needs of the

organizations. Absent a contrary article'} prov131on “[a]ll corporate powers shall be exercised_by or under the authority of” the
board. . ) o ) i et A L o o B

A B

(et

. . N
S . .
k ' . PO . . .

In some nonprofit orgamzatlons the board is actively? involved in the day-to- day activities of'the corporation. Board members

may carry on all or substantially all of the work of the corporation. In such instances the corporate powers are exercised by
the board and the affairs actrvely managed under the dlrectron of the board. '

In. other nonprofit corporations the board. is significantly involved in fund-raising or other acti\"/‘ities and also validates or
approves a policy and other decisions made by the corporation’s officers and employees. In such instances the corporate
powers are exercised under the authority of the board and the affairs are managed under the direction of the board.

In' each of the above instances " the ‘board has the ultimate authority and responsibility. ‘The authority is exercised and
responsibility is carr1ed out in dlfferent ways. Each d1rector must meet the standards and is entitled to the protection afforded
by sections 8.30-8.33. oo <o : o . -

4

Boards of nonproﬁt corporations are sometimes called boards of trustees, regents, overseers, or by some other name. Section

8.01 applies to the person or group under whose authority corporate powers are exercised and under whose direction the

affairs of the corporatlon are managed regardless of the name of the person or group

'SOUTH CAROLINA BEPORTERS’ COMMENTS

This section does not represent a substantial change from prevrously applicable statutory law, 'which was found at Section
33-8-101 of the'South Carolina Business Corporation Act. The major change is the absence of Section 33-8- ]01 ] recogmtlon
of a unanimous shareholders’ agreement as a corporate governance ' document.

Similar to the Busmess Corporation Act, this section authorrzes a corporation to 1nclude for example, a provision in the

articles which specrﬁes that the members have the authorlty to appoint all or certain ofﬁcers of the nonprofit corporation.

Note, however, that section 33-31-843(b) gives the board carte ‘blanche authority to remove any officer with or without

~

‘cause--and p0551bly this section 33-31-843 would trump an additional simple provision in the articles that the board may not - o

‘remove an officer appointed by the members. On the other hand, if the articles stated that not only do the members have the

exclusive authority to appoint officers but they shall have the exclusive authority to remove officers, this later prov151on .

‘would seem to divest the power of the board to remove the ofﬁcers appomted by the members.

'
¢
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Exhibit3

[Code of Laws of . South ‘Carolind'1976. Annotated
| Title'33. Corporations;Partnershipsiand Associations: (Refs & Annos):
[Chapter 31:South Carolina Nénprofit Corporatlon ct’ (Refs & Annos)
IAr'tlcle 7..Mémbers;Megétings and Voting .1 o
{Subarticle’a; Meetings and Action W1th0u'"t{Meetingsf-“ o

Code 1976 § 33-31- 708

§ 33-31-708. Action by wrltten or electromc ballot
Current'ilesé‘ L . ’ \

(a) Unless prohibited or limite:i by the articles or bylaws, any action that may be taken at any annual, regular, or special -
meeting of members may be taken without a meeting if the corporation delivers a written or electronic ballot to every
member entitled to vote on the matter. : :

'

(b) A written or efectronie ballot shall:

(1) set forth each proposed action; and

o . /
, . RETER

(2) provide "an opportunity to vote for or against each propes‘edkac'tio'n. ' N o - .

(c) Approval by written or electronic ballot pursuant to this section is valid only when the number of votes cast by ballot
equals or exceeds the quorum required to be present at a meeting authorlzmg the action, and the number of approvals equals
or exceeds the number of votes that would be required to approve the matter at. a meeting at wh1ch the total number of votes
cast was the same as the number of votes cast by ballot ’

1 . . .
e e - . s !

(d) All selieitations for votes by written or electronic ballot shall: -

’ - - y
. - )

(1) indicate the number of responses needed to meet the quorum requirements;

(2) state the percentage of approvals nec\essary to approve each matter other than election of directors; and

(3) specify the timé by.which a ballot must be rebeived by the corporation.-in order to be eovtllrited'.
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(e) Except as otherwise provided in the articles or bylaws, a written ot electronic ballot may not be revoked.

. Credits

HISTORY: 1994 Act No. 384, § 1; 2006 Act No. 255, § 1, eff April 8, 2006.

Editors’ Notes !

v

*OFFICIAL COMMENT

Section.7.08 authorizes election of directors and approval of actions by written ballot. The ballots must be distributed to
every member, provide specified information and allow a reasonable time for their return. .

Most nonprofit corporations do not have so"phisticated means of counting ballots. To ease the prbblem of ‘counting ballots
subsection () provides that a written ballot cannot be revoked unless revocation is authorized by the articles or bylaws.

s .

Section 7.08 does not prohibit cumulative voting when directors are being elected by written ballot. However, the board of a_
corporation should think twice before allowing cumulative voting by written ballot. If election is by written ballot, contesting
factlons cannot sensibly decide how to allocate their votes to maximize the number of directors they can elect.

Action by written ballot. may not serve as a substitute for an annual or special meeting of members.
SOUTH CAROLINA REPORTERS’( COMMENTS

This section had no counterpart in prior. statutory law. Significantly, ‘ballots submitted pursha'ni to this section are not
revocable, unlike proxies under Section 33-31-724.

“Deliver”, as used i in subsection (a), is defined in Section 33-31- 140(8) to include “mail”. The affidavit of an appropriate
agent of the corporation that dehvery has been made should shlft the burden of proof to the party allegmg fallure of dehvery

-

COPYRIGHT (C) 2018 BY THE STATE OF SOUTH CAROLINA
Code 1976 § 33-31-708, SC ST § 33-31-708

Current through 2018 Act No. 133, subject to. technical revisions by the Code Commlss1oner as authorlzed by law before -
official publication.

End of Docament - ’ : ) RO @ 2018 Thomson Reuters. No claim to original U.S. Government Works.
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~ STATE OF SOUTH CAROLINA '<

, L -~ IN EQUITY COURT"
COUNTY OF GREENVILLE . ‘ ' ‘
' , THIRTEENTH JUDICIAL CIRCUIT
Raymond A. Wedlake, individually, and ‘ o ' '
 derivatively, on behalf of all Members of the Civil Action No.
Woodington Homeowners' Association, Inc. . . :
o 2017-CP-23-06301
Plaintiff(s) L :
-VS.

, , AFFIDAVIT OF PLAINTIFF,
‘Benjamin Acord, William Craigo, Denis Esteve, ' ‘
and Brian James in their capacity as the current

Board of Directors of the n '
Woodington Homeowners' Association, Inc.

. RAYMOND A. WEDLAKE

'Défendants :

7

AFFIDAVIT OF RAYMOND A. WEDLAKE

Raymond A. Wedlake, personally appearing before . me, being duly sworh, déposes and says,

o4

under penalty of perjvury, that:

1. T'am over 18 years of agé and am conipétént to make this Affidavit;

2. The 'infonnatién set forth below is based upon my personal knowledge, unless otherwise
speciﬁéd as being based upon knowledge and belief;

3.Tama meﬁber (‘.‘Member”). in good standing of thé‘ prdington Homeqwhersf_Aschiation,
Inc. (4‘WHOA”/); o . v ]

4. The WHOA consists of 66 vo:ting units; |

5. Due to an agreed Settlement with “Assocliatidnl\/-lahagemem Group .of SC, IIiC.;"(AMG), and
as so ordered by Judge Robin B‘. Stilwell.per a Heéring hveld January 3,201 ’8‘, .éll i)rior cla'i¥ns

against AMG have been released, this Affidavit does not show AMG on its.ﬁrst.p_age, and no
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further mention of AMG appears herein;

6. This Afﬁdav1t is being brought before this Court asa supplement to an original Afﬁdav1t

“filed on October 5, 2017 to spe01fy contmued non-adherence by the Board to the By-Laws '

. On September 13, 2017 a courtesy copy of a ﬁnal draft of a pending complaint was sent to

Defendants requestmg we seek a resolution’which they d1d not accept to do; thus, leaving me -

no other altemat1ve but to proceed and to file my Case with the Court (Exhiblt 7)

8 I was a co- author along with four other Board members of “By- Laws Rev 2. Wthh added

“ballot” prov1S1ons which say (CAPS emphaS1s added): ... Board Secretary SHALL deliver

aballot ...", so I know exactly and full well that the 'llegislative intent” of this statement was

to preclude a Board from blocking a ballot proposed by a Member (Exhibit -13);,

9. Defendants to date did not disclose they voted as a Board to exceed a 2017 budget of $1000

10.

for “legal expenses ‘nor did they seek approval via Member vote to exceed $1500 to pay

their attomey both of which are, yet again other samples of By—Laws v1olat10ns
On October 12,2017, after recewmg a request from Mr. Esteve that I no longer contact him .

since he had been served with my Summons & Complaint, I responded to Mr. Acord thusly: -

“... Mr. Esteve's request is both unfortunate and wrongful ‘and whomever suggested it

' gave improper advice ...”, adding that: ... if a Board member refuses to communicate

11.

' w1th an HOA member regarding HOA busmess (emphasrs added) then they are not

fulﬂllmg their duties ...” (Exhlbit l)

On December 12,2017, a letter to Defendants requested' “Please consider my suggestion to

save both the WHOA, and me from addltional expenses of paymg attorneys to attend

~mediation ...”, but Defendants failed to respond to this request as well (Exhibit 3); ~
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12.

13.

14.

15.

16.

17.

Prior to a mediation session of December 14, 2017, Défendants were asked about their goals

-

and desired outcomés from mediation, but made no resporise; their attorney advised the

Mediator _thatnhié services were no longer required; which’ led to a declaration of - “impasse”

' (Exhibit 4); ~ | }

After a July 8, 2017 meeting with me wherg Defendants égreed to tak; épeciﬁc actions, they
have done nqthing (Exhibit 5); |

In their Answer, Déféndants say: “As to Péragraph 8‘ [send ADR ba'llqt]‘ ;.."Aénied.as Sfated.”,
whereas they reneged -onbt‘heir. July- S—meéting.pr.dn'liéé to "act és a B:y—LaWs: R;eVieW
Committee"; and having done nothing since (EXhibit S);

Defendants have acted 'contrary to.“Obj ectioﬁs” (Exhibit'I to Complaint) by seéking to -
continue to ignore ail of my requests and suggesﬁons for_' irﬁprovefnents to WHOA, without

ever giving explanations as to why (as’reqﬁeste_d), and with no intent to act to fulfill their .

duty to provide for “... the betterment of homeowners :..” which is the stated purpose of

WHOA per By-Laws Article 2.; ‘

In their Answer, Defendants say: “As to Paragraph 41 ... have worked with Plaintiff in good
. : . !

faith to try to resolve differences; ... denied.”, but factually Defendants fnét_ with me only

once for one hour, and reneged on thei; promisgsrmadé in the July 8 ;neetihg, Where_ they
agreed to do more in fufcher attempts to try to reéolVé differgnées‘(Exhibit 55; L

In their Answer, Defeﬁdants say: “As to Paragrai)h 45 [ca:rl't v.combine ofﬁcés] .ﬁlle,:d the.
secretary position, 'but deny any Wrongdoing in AOing 50; ... denied.”, where they did not fill
the Secretary vacancy in May 2017 as requir/ed,\an(hl did not fill the V'ac‘anvcy until early in

N

January 2018; thus, their action to have the Treasurer also serve as Secretary between the
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dates of May 2017‘until‘ I anuary 2018 Was a-direct‘ yiolation“ of the By—Léwsf B

18.
| _i-.respons1b1hty and authorrty, wh1ch is spec1ﬁcally requrred by the “Nonproﬁt Corporatlon Act
of 1994” (“NPCA” Exhrbrts F & R to Complalnt)

19.

20.

21.

WHOA “Articles of Incorporatlon” show no provrsrons allowrng delegatlon of Board

-

In their Answer, Defendants say: “ParagraphslSl and 82 [send out ADR ballot] are )
denied , but they have not dellvered any ballot for Member approval to date

In therr Answer, Defendants say: “As to Paragraph 83 .no longer exists any vacancy ..

moot ...”, whereas Defendants have refused to agree or acknowledge as requested, that they

. had a duty to do S0, under the By—Laws

In their Answer Defendants say “Paragraph 84 [assure accuracy of Annual Meeting

" Minutes] is denied.”, with full knowledge they reneged on thelr promise made in the July 8

: meeting,to schedule another»meetin'g for further review of 2017 Annual Meeting Minutes,

* and have done nothing more;

22.

23.

Several of Defendants' Answer ltems were already cbvered in the Hearing of January 3, -

',2018 and were DENIED by Judge RobrnB Strlwell 1nclud1ng items numbered 69,:70, 71 C

73 74, 75, 80, and 82 regardless of contlnued clarms to the contrary, .

In their Answer, Defendants say: ’.’To the extent Plamtlff"s Complaint seeks damages or an

- award.of money ’, which is 1ncons1stent and contrary toa Complamt statement which says

24,

'No damages beyond nomlnal damages are sought unless covered by insurance.';
A letter of January 23 201 8 sent to appornted Board Secretary M. Scott Prrce asklng for
hlS contact mformatron since he was now a member of the Board was. 1gnored with no reply

being recerved contrary to hrs duty as Secretary of WHOA

Ty
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25.

On January 6, 2018, ina letter to Defendants titled: “Next Steps — Court Denial of All

Three Motlons” they were asked:

may I suggest we stop paymg lawyers and move forward for the beneﬁt of all WHOA

'Members by letting a Master rule?”

and requested
ti) to join me in asking the Court to decide! -
(ii) Your imrnediate reply is requeeted. - |
being advised |
(iii) No more of your time, nor effort, is. invvolved in‘si'mply letting the C.our,t rule - a d_iiect

Syt

-beneﬁt to the Board, and, most impoitantly, to the Members of the Associaticn.'

(iv) The Judge suggested the parties work this out or refer it to a Master.in Equity, which is

afastand i 1nexpenswe way for a Judge to listen and dec1de promptly the merits of each side;.

but Defendants made tio response to any 1tems hsted here and contmue tostand in deﬁance

26.

27.

of these requests and advice (Exhibit 15); thereafter, they finally agreed to come before a -

Master In Equity;.

Defendants did not accept my challenge to cite, rior to date have they cited, any ‘Complaijntf" :

item, transferred’to “Stipulation of Issues for Trial”, as not being in the best interest of
WHOA(ExhibltIS) S IR -;

Appomted Board Secretary Mr. Scott Price 1gnored my request of February 5,2018, for

information from a Spemal Meeting, lncludlng minutes from this meetlng; no information as . -

requested has been prov1ded (Exh1b1t 16) P

[SIGNATURE ON NEXT PAGE]
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SWORN 10 and subscribed before me this |0 day of April 2018,

(o Hhoe Q‘og}z@% L @d L flllle
Official Signature of Notary Raymond A. Wedlake, Plaintiff

South Carolina Notary Public

My Cbmﬁﬁséioh expires: /U\&)j 20 , »QQ'DH' '
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EXHIBIT 1 - Dereliction of Duty by Board Member -
| Defendant Mr. Denis Esteve was appointed Board Secretary of WHOA, and has not supplied
requested Board-meeting minutes; as Secretary of the Board, he has an obligation to respond to

information requests from a WHOA Member ]

Frofn; Denis Esteve <cnciesteve@gmail.com> 4 |

Dafe: Fri, 6 Oct 2017 18:09:44 "

Subject: Re: Educational FW RE Open Meetings of Board | a

To: Ra§/ Wedlake <wedlakera@mail.éom> - | | |

Ce: Ben Acord <ben.acord@gmail.com>, William Craig;) <qféigow@béllsouth.net>, "Brian |
James (remaj616@aol.com)” <remaj616@aol.corﬁ>’ : | |

)y
Ray,

As you are fully aware, I have just been served with a legal action against me. It is unfortunate

but at this time, I will cease any communication with you. Do not contact me again.
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EXHiBIT: 2 — Vacancy on.‘board (asiexcerpted in relevant part)

CHAPTER 31 - South Carolina Nonprofit Corporation Act of 1994

ARTICLE 8
Directors and Officers

SECTION 33-31-811. Vécanéy on board. ‘, 7 '

(a) Unless the arti,clés,o_r'l bylélws~pfoi/ide cherwise‘;f . '
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EXHIBIT 3 -No Attorneys in Mediation

Attorneys are Unnecessary Mediator Controls
ben.acord@gmail.com, -
atty@ggibsonassociates.com, Cndesteve@gmall com, cralgow@bellsouth net, remaj616@aol com

Raymond A. Wedlake

703 Creekview Drive -

Greenville, SC 29607 -

December 12, 2017
Subject: Attorneys are Unnecessary _ Mediator Controls

Dear Mr. Acord:

* Please consider my suggestion to save both the WHOA, and me, from ‘additional expenses of
paying attorneys to attend mediation.

In mediation, it is the mediator who controls. A mediator “runs the. shovy and Upstate

Mediation Center (“UMC”) is Court approved, with a long history of proper medla’uon practices. -

As such, attorneys are “bystanders”. during mediation, and are not required. Normally, ‘
mediation is done before attorneys become involved. Having no attorneys at our session on

Thursday, December 14, at 3 PM at UMC Suite 101 office, 27 Cleveland Street Greenv111e SC
will save costs.

My attorney, Mr. Gibson, Esq., could remain as simply a silent observer during mediation or,
if you or your attorney prefer, he would not attend our mediation session. If Mr. Grote does not
attend, a bill for more than $1000 for legal serv1ces to WHOA Wlll be avoided (4 hours travel -
time, plus 2-3 hours mediation time).

Again, the mediator Wlll ‘run the show”. Let's try to save ourselves from costs mvolved'
The Board will make this choice, and I hope sensibility to minimize costs will prevail.

Obviously, if you wish to pursue this approach, your conﬁrmatlon 18 needed by tomorrow so

that both attorneys can be advised. Your early response would be appreciated.
Thank you.
Sincerely,

'Ray_mond' A. Wedlake © -
wedlakera@mail.com
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'EXHIBIT 3 - South Carolina Attorney General Responds

D;vid' Jones <DJ oné‘s'@rscég.gov; Oct 24 at 1048 AM

To: Grant Gibson o R |

Dear Mr. Gibson:

It was a pléasure"to sﬁeak W1th yau by phonethls momiﬁg.‘ Whiie you aﬁd I have '.:discu'ssed our
Office's respdns.éto Rep.;Héndc'rsdn's reqﬁéstfdﬁ- behalf of 'Mr.AV\},edlake before, 1 uricziersfahd that
.this latest conve‘rs'atiohbh’elped élarify th'el addiﬁénal issues raised in Mr. Wedlake's most recent
Ieﬁer, such és timing of oﬁr ‘re‘spohsev. 1 understand tl_;at,‘Mrr. Wedlvanlke is.disappoiﬁte‘d. that our
Office could not opine in thiis c:asq., ‘but I‘épp_reciét_é""}'IOu-recjc')gniziﬁg bﬁr good faith. ‘I.also '

understand that you and Mr Wedlake have pétftioned‘ the court-for a declaratory judgement

- regarding this dispute, 'as'fcdntemplate’d in our résponse'letter. | I'sincerely hope that this process

regﬁits i‘nvéyélear and de.ﬁilliti\'/e_: re§olutidnv o:ftai_ll‘ ﬁndeflyihg «igsﬁes;' A

‘Wafme'st regafds, | |
David S', J ones‘

As',‘sis'tari_t Attorney Geﬁérai'; o

Ofﬁée of the Atfornéy General ".' -

State of South Carqlina . |

. P041:39?(.115'49. o _'
Columbia, SC 29211 L e

1803-734-3188

N

520

' L0E90EZdOLIL0ZHISYO - SYTTd NOWWOD - FTIANIIHO - WY pE:0L 91 1dv 8L0Z - G314 ATIVOINOMLOT TS



EXHIBIT 4 - Delehdauts' Attoruey Declares' “Irrnpasse”.,v‘ Releases Mediatur N
Orl 'Dec 27, 20l7,v at 3:07 PM, Ely Grote <Ely.Grote@mccabetrotter.cqm> yvrote:
Mr. Tucker, - |
Thank you Afor-yo,ur' servicee ih this matter. I,havefsp_o:kento,Mr. Gihseh and rernain
_ hopefu'l that the settl'ement diacussions yvill :cohtinue.' However, | hlave not 'receiyed any
auth0r1zat1on from my cl1ent to contlnue an actual medlatron nor to. incur any additional

med1at1on costs. My thought is that the- medlatlon was held and although it appeared that

progress was being made, it resulted impasse, as no mediation settlement agreement-was signed: . .

at the mediation. I think the parties are free to continue the settlement discussions on their own

and hopefully that will occur. A second mediation could possibly. be considered if the case is not '

worked out or otherwise resolved out'si'de of mediatioﬁ‘. Thanké'.again, L

- Ely O. Grote

- Attorney
McCabe, Trotter, & Beverly, PC.
140 Stoneridge Drive, Suite 650 (29210)
P.O.Box 212069
Columbia, South Carolina 29221
Main: 803-724-5000 -

- Direct: 803-724-5018
Fax: 803-724-5001 _

' Email: ely.grote@mccabetrotter.com
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EXHIBIT 5 — Minutes from July .8 -Meeting ( as excerpted in relevant part)

[These minutes are marked “PRELIMINARY DRAFT” since Defendants would not -
acknowledge nor comment upon, nor seek modlﬁcatlons of, this draft]

_Mlnutes of Meetmg 08 July--2017 - Prehmmary Draft 070817 :
“ben.acord@gmail.com, cralgow@bellsouth net, cndesteve@gma1] com, remaj616@a01 com
Bcc atty@gg1bsonassoc1ates com - RN - :

# %%+ PRELIMINARY DRAFT ****

Attendees - Woodlngton Board '
o Ben Acord, W111am Cralgo Dems Esteve
Member: Ray Wedlake"
‘Where - Mauldin Fire Department Substation 3
: When - 08 July 2017

A first meeting to negotiate resolution of issues within Woodington. Homeowners" Association - -

(WHOA) convened at 8 AM Slx questlons as posed per the Agenda were dlscussed
Pos1t10ns are denoted by:

WBP : Woodington Board Position - ,

RWP: Ray Wedlake Posmon 4 :

An appendix contains excerpts from "South Carolina Nonproﬁt Corporatlon Act of 1994
(NPCA)"

an'd also from: "By-Laws of WoodingtonHomeOwners’ AéSocration, Inc. (BLS)"
#%%+ PRELIMINARY DRAFT ****

Question 1 - Board Vacancy

WBP: only three directors are required per NPCA. Board member Denis Esteve was
appointed.as Secretary (in addition to his elected role as Treasurer) to fill the vacancy.

NPCA does not requlre a Board to fill a Vacancy See NPCA Sectlons 33-31- 803 a, b and 811... .

RWP BLS require a 5 member board Mr Esteve s appointment is not sanctloned by the
BLS. The Board "may combine one or more offices when necessary due to a lack of
eligible Association Members who are willing to serve on the Board". With no lack, as was

previously documented to the Board, offices can not be combined. BLS require the Board to fill - |

avacancy See BLS Artlcle S, Sectlons 1 and 3; A8, SZ(f) ‘and A9, SG

" EXHIBIT 5 — Minutes from vJul.y8 Meeting . =~ . - I R T

T
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*%** PRELIMINARY DRAFT **** .

Question 2 - Renewal of Management Contract..

3

WBP: An existing contract may be renewed without approval by the members. A process of
requesting bids with subsequent selection of a low-cost provider of management -.

services on an annual basis is "overkill" and will not be done. BLS say nothing about contract '

renewal requirements.
RWP: BLS show clearly approval of a management contract is required; see BLS AB, S1(d)
" #%%* PRELIMINARY DRAFT. **** |

Question 3 - By-Laws Rev1ew Committes (BLRC) -

WBP: A committee for this purpose would -be counter-productive. Member approval of
proposed BLS amendments are required; see NPCA, S825 e(4) and BLS A17, St
(75% approval is requrred) and S3. The Board decided not to appoint a BLRC, since the Board
desires to act in this capacity. -

RWP: Board statements to date showed "no BLRC".. The Board did not indicate
willingness to, accept proposed revisions to the BLS. Proposals will be forthcommg
for needed BLS amendments
ROk kX PRELIMINARY DRAFT *** *

~Question 4 - Annual Meeting Minutes, Revision 2 -

WBP: Detalled review of des1red changes is needed. The Board recogmzed documents for

.this purpose were previously provided. The Board will review and schedule another

meeting, but this will not happen until a thrrd-quarter-year Board meetmg

RWP: Non-truths in Rev151on 1 still need to be removed. 'Dlssemma_t1on of attachment was.

not included with Revision 1 assent; to be included with Revision 2. The Board was told they

need to plan other special meetings to address this issue much sooner, rather than later.

1
LS

#%%* PRELIMINARY DRAFT ****

EXHIBIT 5 — Minutes from July 8 Meeting
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“Question 5 - Request for Bids -

"WBP: On an annual basis, the Board will not seek bids for a management company contract
: nor for an 1nsurance contract "No bids will be requested at this time, nor at any time
"in 2017. '

" RWP: A proper process of "bids / selection” 1s needed on an annual ba51s for both

- management company as well as insurance. Such process would pr0v1de cost—savmgsf.

beneﬁts consrstent with a best interest for all WHOA members

* Rk k PRELIMINARY DRAFT Rk kK

Question 6 - Cont'ractua_l Payments to AMG

WBP: No known contract shoWing $285/mo. fee for management company services is .

known to exist. With‘intent to uphold contractual obligations, the Board is,discussing

with AMG. Before a th1rd-quarter— year Board meetlng, if no contract showing more than ..
$250/mo. can be produced, the Board will be seeking remuneration of excess funds (over
$250/mo.) paid to AMG. The Board agreed to keep Ray Wedlake informed. ’

. RWP: ACting to "get our money back" is a proper action in the best interest of WHOA, and

should be pursued This action should focus on all years in which AMG' was in
* breach of contract. As agreed the Board must keep Ray Wedlake informed of status as. changes
unfold :

The meeting adjourried a couple minutes past 9 AM.
Cxxx* PRELIMINARY DRAFT **** .
- Appendlx S

, Chapter 31 - South Carohna Nonproﬁt Corporatlon Act of 1994

By-Laws of Woodington Homeowners' Association; Inc.

~ EXHIBIT 5 - Minutes from July 8 Meeting _
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EXHIBIT 7 — Courtesy Copy of Final Draft of Pending Complaint

Courtesy Copy of Final Draft of Pendmg Complalnt

ben.acord@gmail.com, craigow@bellsouth. net cndesteve@gmarl com, remaj616@aol com

Bcec: atty@ggrbsonassocrates com
7034 Creekview Drive
Greenville, SC 29607
September 13, 2017

To: Members of Board of D1rectors — Woodington Homeowners' Assoc1at10n
Subject Courtesy Copy of Final Draft of Pending Complaint-

Mr. Benjamin Acord L , - Mr. William Craigo

20 Southfield Drive - : o 18 Southfield Drive
Greenville, SC 29607 ' ' ) _ Greenville, SC 29607
ben.acord@gmail.com S craigow@bellsouth.net
Mr. Denis Esteve S - . | ~ Mr. Brian James

205 Woodington Drive (4 Southfield Drive

Greenville, SC 29607 =~ - e Greenville, SC. 29607

cndesteve@gmail.com - S - remaj616@aol.com

: ' By: e-mail & Priority Mail o

Gentlemen: ' : ’
"As a final courtesy before filll_l_g, please find attached a copy of a Final Draft (except for

references to Exhibits) of the pending Complalnt on behalf of all Members of the WHOA, for
Declaratory and InJunctlve relief. '

May all the Board know that with the help of my attomey, w1th assured and earnest intent,
these documents were prepared and are complete: -

Summons ©. G PREPARED

Lok
* Cover Sheet - PREPARED .
* Affidavit - - PREPARED
*

Exhibis - = PREPARED

All of the work above was such an unnecessary step. By working together, with the Board sbowing
even a modicum of good faith, we could so easily have avoided court.

.

Please let me know if you are represented; and if so by whom. Thank you!

See you in court!

- Very. Sincerely, ¢

Raymond A. Wedlake

7

Enc. — Final Draft of Pendmg Complarnt

< complaint091317.0dt > ( This is an "OpenOfﬁce Document Text" file )

’
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EXHIBIT 13 - BY-LAWS Rev 2 (as excerpted in relevant part)

BY LAWS OF WOODINGTON HOMEOWNERS ASSOCIATION INC Revision*2

15 June 2005 a

ARTICLE 1 - NAME AND LOCATION °
The name of the Corporation ,shvall'.b'é‘:.c"alled'jv"‘Wood'ington H'o"meowne'rs 'Association,’ Inc.”

IN WITNESS WHEREOF, we, being all of the Dlrectors of Woodlngton Homeowners
Association, Inc., have hereunto set our hands this 15'h day of June 2005 :

G

: Denis Esteve, President

‘:' Mary ‘Ellen C‘raft,; Vice-President ;

o P

. -Dana Tucker, Treasurer

L Rayménd Wedlake, Secretary -

-Paul Thompson, Maintenance.

w6
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EXHIBIT 15 - Next Steps — Court Denial of All Thrée Motions

ben.acord@gmail.com, cralgow@bellsouth net, cndesteve@gmall com, remaJ6l6@a01 com

Bec: atty@gglbsonassomates com

M. Benjamin Acord .

20 Southfield Drive ..
Greenville, SC 29607 -
ben.acord@gmail.com

Mr. Denis Esteve

205 Woodington Drive *
‘Greenville, SC 29607 . .

: ,Greenv111e SC 29607

1

703 Creekview Drive

Greenville, SC 29607 . ) e
~January 6, 2018 ‘ \

Mr. William Craigo -
.+ »:18 Southfield Drive - -
" Greenville, SC 29607
" craigow@bellsouth.net

.. Mr. Brian James

4 Southfield Drive

- endesteve@gmail.com rema161 6@aol. com
~  (sent via E-mail and Priority Mail) -
r

Subject: Next Steps — Courf Denial of All Three Motions -

‘ Woodington Board:

As the Judge at the hearing Wednesday stated in denying all your metieﬁs ‘we need to seek to
resolve this matter together. At this time, will you now please show some good falth? Would
you please consider domg at least: :

- commg forward with a list of Compvlei'r’lt items which the.Board
claims are not in the best interest of Members of WHOA?
- honor "agreements" made in recent mediation'7

Frankly, is there anything in my Complalnt that is not in the best interest of the WHOA" Now
with the AMG Settlement Approved, and AMG no longer a'party, the Complaint is simplified as
- well. We need to get back to the agreements which both attorneys thmk were made at our

_ mediation.

The alternative is to remain in Court. As the Board knows, I strongly suggested that you
join me in asking the Court to decide! Why not? This case is not adversarial-at-all -
simply a request for clarification on the By-Laws! What possible harm would it do to get
that done for everyone’s benefit, including future Boards. No more of your time; nor effort,
is involved in simply letting the Court rule - a direct beneﬁt to.the Board, and, most 1mp0rtantly,
to the Members of the Assoc1at10n ~

P

EXHIBIT 15 - Next Steps — Court Denial of All Three Motions ' -1
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Spendmg WHOA funds on attorney ] fees and wastmg time on legal issues is very
questionable, since we should have resolved our dlsputes earlier. In addition, the reality is that I .
am not suing, nor have I sued anyone, including the Board members.  Monetary damages are not
being sought (other than “nominal”, normally $1). Thus, WHOA Member money is being
spent unnecessarily! - L ST ¥

May I ask you to recons1der carefully 1f you have been receiving good advice concermng

all matters? Regarding the issue of i 1nsurance you may recall I advised you that coverage
would likely not be available.

Basically as.you know, the Court rejected all your attorney’s arguments, and denied all
three motions he made, including your Motion to Dismiss. The Judge suggested the parties
work this out or refer it to-a Master in Equity, which is a ‘fast_and mexpenswe way fora
judge to hsten and decide promptly the merits of each side.

So, may I suggest we stop paymg lawyers and-move forward for the benefit of all WHOA
Members by letting a Master rule? Your immediate reply is requested Thank you.

'>Sn_1cerely, P

. . "Raymond.A. Wedlake -
wedlakera@mail.com

P.S. -1 will be follbwing up. separately on the Aagreemen;[s we made at our July 8 meeting.

~ EXHIBIT 15 - Next Steps ~ Court Denial of All Three Motions R 2
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EXHIBIT 20 - Insurance Coverage for Board Members leely Does Not Apply

Re: Courtesy Copy of Court Summons ‘. ‘ o e

Sent:  9/24/17 at 12:22 PM - o ey

From: Ben Acord <ben. acord@gmall com> -~ :

To: Ray Wedlake <wedlakera@mail.com>, cralgow@bellsouth net, cndesteve@gmall com,
Brian James <remaj616@aol.com>, Rea Tinsley <rt1nsley@amgworld com>

Ce: atty@ggibsonassociates.com :

Hello Ray ‘ ,

If the Board of Directors is summoned the Woodington HOA insurance provider will select a
lawyer to represent the Board. The Board met this week and decided we will not be responding
to your communications since these are pending legal-action. Instead the lawyers will facilitate -
future interaction between the parties mvolved :

Sincerely,

Ben Acord o
Original Message

Insurance Coverage for Board Members Likely Does Not Apply

ben.acord@gmail.com .

.craigow@bellsouth.net, cndesteve@gmail.com, rema3616@aol com

Bece: atty@ggibsonassociates.com
703 Creekview Drive
Greenville;” SC 29607
September 24, 2017 .

To: Mr. Benjamin Acord ' L ~cc:© - Mr: William Craigo

ben.acord@gmail.com - .' - " craigow@bellsouth.net
cc: Mr. Denis Esteve - o cc: Mr. Brian James

'cndesteve@gmail.cor_n o } o y ~ remaj616@aol.com
‘Dear Mr. Acord:

Thank you for your brief reply. Would you please be kind enough to'send me a Cooy
of the "Minutes" of this recent Board Meeting, along with a copy of the prev1ous1y requested
minutes from the 28 June meetmg" :

As you are likely fully aware, Errors & Omissions insurance policies for officers or .
directors of a HOA Board are frequently limited in scope. I assume you have put such carrier on

"Notice" of my pending judicial action in the form of a Declaratory Judgment complaint, in
+ which no litigation in the normal sense is envisioned; and-where no money damages are being

EXHIBIT 20 - Insuran_ce.Cover'age for Board Members Likely Does Not Apply . 1
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sought A’ Board Pres1dent you may ‘want fo double check to see if, in fact the Board is
“covered in such case prior to our. proceedmg as you propose. - A quick phone call by you to the
carrier should resolve the issue, and you may find the'Board has "no coverage" for matters
such as this. This suggestlon is provided in good- falth and as a courtesy to the Board.

Per courtesy copies previously sent, hopefully it was clear that the pending _]udIClal action
is being brought on behalf of all WHOA members. My complaint is not being brought against
WHOA, but rather it is being brought by me as a member and friend of WHOA. I am seeking
Judicial confirmation that my interpretation of the By-Laws is correct as opposed to that of the
four members who currently comprise the Board. Again, my complaint is being brought

derivatively. on behalf of WHOA members, and is being done with the best interest of
all members in mind! (Indeed, that has always been my posmon and [ have never brought nor

threatened legal action agalnst WHOA )
In any event, the Summons will be served on each member of the Board indiV_idually.

Please advise if you will be che’cki_hgl with WHOA'S insurance carrier; or not. -
Thank you once again.. = . L
" Sincerely, -

‘Raymond A. Wedlake
weédlakera@mail.com

EXHIBIT 20 - Insurance Coverage for Board Metnbers Likely Does Not Apply - 2
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NOTICE OF APPEAL IN A CIVIL CASE -

" THE STATE.OF SOUTH CAROLINA
" U In'The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
"IN THE COURT OF COMMON PLEAS FOR THE 13th JUDICIAL CIRCUIT

. CharlesB Slmmons Jr, Master In Equ1ty
 Case No. 2017-6?{23-06361

Raymond A. Wedlake,

individually and derivatively, 4 ' _
on behalf of all Members of - . Appellant
the Woodington Homeownérs’ C .
Association, Inc.,

, Plaintiff(s)

' V.

Benjamin Acord, William - R Respondent
Craigo, Denis Esteve,.and A - R '
Brian James in their capacity

as the current Board of -

Directors of the Woodington

Homeowners’ Association,

Inc.,

and

Association Management : ‘
Group SC, Inc., S

' Defendént(s)i. _

531"
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_ NQTI"C*E“QF»APPEATL;‘ :

- Raymond‘A ‘Wedlake appeals the “O:der of Jud & 7o

B. Simmons; Jr., dated: Mayi29; 2018.;. Appellant recewed Wntten notlce of: entry : W

 ofthis order on May 29,:2018.

o GrantH G1bson Esq
“G. Gibson & Associates, LLC

200 Woodruff Road A-3
reenv1lle South Carolina 29607
(864) 630-7471 .

‘Attorney-for Appellant.

June26, 201 8

PREE

. Other Counsel of '
' ElyO Grote Esq. B
McCabe, Trotter & Beverly, P C. .
4500 Fort Jackson Boulevard  Suite 250
Columbia, South Carolina 29209

- Attorney for Respondent '

(803) 724-5000 ‘

ord:
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Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

April 9 ,2019
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Grant H. Gibson, Esquire

SC Bar No. 9269

G. Gibson & Associates, LLC
1200 Woodruff Rd. Bldg. A-3
Greenville, SC 29607

Tel: (864) 630-7471

Fax: (866)677-2509
atty(@ggibsonassociates.com

Attorney for Appellants

APR 15 2p1g
3C Court Of Appeals




