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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' )
COUNTY OX RICHLAND ) FOR THE ¥IFTH JUDICIAL CIRCUIT
)
Meritage Asset Management, Inc. d/b/a ) Civil Action No,: 201 6-CP-40-07647
Century Glass Company )
)
Plaintiff, )
) .
v, ) ORDER > 8
: ) OF L 3
Freeland Construction Company, Inc. andthe ) o & x
South Carolina Military Department, ) E:’;? &4 ;:Ji
' ) S mS
Defendants, ) 2P F o
) 9 @ %—"
Facgiy Y
g8 =

This Court hield & hearing concerning competing tmotions for Summary Judgment, filed
by the Plaintiff, Metitage, and the Defendant, South Catolina Departnent of the Military
(Department). The hearing took place on December 8, 2017, Mr. Yarbrough represented

Meritage. Mr. Matoney represented the Depariment. After considering the arguments of both

parties, the Court grants the Department’s Motion for Sutnmary Judgment,
STANDARD OF REVIEW

“Summary judghent is approptiate when it is olear there js no genuine issue of material

fact and the moving patty is entitled to a judgment as a matter of law.” State Farm Fire &

Casualty Co. v, Breaze]l, 324 §.C, 228, 230, 478 S.R.2d 831, 832 (1996) (citing Café Assoviates,

d, v, Gernpross, 305 8.C. 6, 406 S.B.2d 162 (1991)). Both partics agree that the facts in this

case are not in dispute, and each filed sepatate Motions for Summary Judgmen?, xequesting the

courtrule on the legal issues in this case,

Q‘Z | Pagelof 6
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BACKGROUND

This oase .is abl;ut the extent of government entity liability fo a subcontractor, The
Depariment confracted with Freeland Consh‘ucﬁoﬁ Company,- Ine. (Mrecland), to.perform -
consh‘ﬁofion work on one of the Dapalt:.nent’s propoetiies, the Séluda Armory, Freeland engaged
Meritage Asset Managoment; Inc. d/bfa Cerrhiry Glass Company (Meiitage) aé"a subconttactor to
perform cettain work. The wqu has been completéd, Thé Deparlment paid Freeland for the wark
performed. Almost two months afler paying Freeland in full, Meritage informed me'Depﬁment
that Freeland had not paid Meritage. The relevant timeline is as follows,

i9 September 2014: The Department ﬁnd Freeland agree on a contract,

21 Janwary 2016: Meritage submitied a subcontractor proposal to Freeland for
subcontractor work on the Saluda Armery,

27 January 2016: I-reeland acoepted Mentags 5 proposal for the work on the
Saluda Atmory, .

1 June 2016: Yreeland completed the work on the Armory.
3 June 2016 Final invoico from Freeland was submitted to the Department.

7 June 2016: The final invoice for $93,973.69 was posted for payment to
Freeland, completing the contract between the Department and Freeland.

17 June 2016: The final payment was deposited.

8 Augast 2016: The first time the Department leamed of Freeland’s ia:]urc to pay
Meritags.
In jts Motian for Sum]:nai:y Tudgment, Meritage argued it is entitled to judgment on its

third party benefioiary breach of contract claim, based on the faci the Depatinent did not ensure -
that Freeland obtained a labor and material bond pursuant to Secton 29-6-250, the
Subconiractors' and Suppliers' Payment Protection Act (SPPA). The Department, in.its Motion,

arpued thet it is emtitfed to Summary Judgment because Meritage did not give the Depariment

( 32 Page 2 of 6
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«notice of Freeland’s nonpayment, before the Depattment paid Freeland in full,
THIRD-PARTY BENEFICIARY CONTRACT UNDER SPPA

“[A] governmental Gl.lﬁty méy be liable to a subcontractor only for breach of contract for
failing to comply with the SPPA. bonding requirements.” Shirley’s h'oﬁ Works, Inc, v. C_ijcx of
Unian, 403 S.C.-560, 564, 743 S.E..2d 778, 780 (2013), Although Merifage may pursue a third-
party beneﬁciaryr- breach of contract claim against the Department, the law is cloa: “[Tlhe
government entity's liaEﬂity is lmited to the remaining unpaid balance on ﬂxe contract with the
lgcu'erat contragtor when the subconﬁ*éctor notifies the government of the general contr’aotor’s
nobpayment.” Sloan -Cog;st. Co. v, Southeo Grassing, [ae., 377 5.C. 108, 121, 659 S.E.2d 153,
165-66 (2008). The only exception to.thi_s limitation on liability is the additional recovery of
atforneys’ feos under any applicable statue, Id,, 377 8.C. 108, 121, 659 S.E.2d 158, 166,

Meritage informed l:he Department of Freeland’s failure to pay on August 8, 2016, At that

‘ time, the Department did not owe any mouey to Freeland; it had paid Freeland in full on Junp 17,

2016. Under Sloau, because no outstanding- balance existed betwest the Departmont and

Freeland at the time of nofice, the Deparftnent does not owo Merltage. Meritage’s third paxty

‘bencﬁciary breach of contract clalm fafls, consequently, as a matter of law.

Meritage gave thrce. arguments opposing this conclusion, The first argument involves two
cases, ono from Texas and one from Florida. Meritago agserted that thesa cases involved statutes
similar to the SPPA, md courts ruled, in thoss vases, thgt the government entity ﬁas liable to the
subconttactor. Meritage asked this court to rule similarly. These cases ars respectively construlng
a Texas and a Florida statule; they were not construing the South Carolina statute at issue in this
cage. Our State Supteme Court has construed the SPPA and exprossly limited fhc rﬁability of

government entities as described above, What Merltage is asking, in effect, is for this coutt to

4 Page 3 of 6
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» gverrule the unequivocal decision of the Scuth Carolina Supreme Court, That, however, is not
within the authority of this coutt fo do. See State v, Phillips, 416 S.C. 184, 194, 785 S.E2d 448,

453 (2016) (“{I]t Is incumbent upon the coutt of appeals to apply this Court’s precedent”) (citing

8.C. Const, axt. V, §9).
Meritage’s sevond argument is just a5 unavailing. The Court in Sloan compated the SPPA

to Section 29-5-20, titled “Lien of Laborer, mechanic, subconirastor or materialinan.” The Court
than concluded as follows: “Given tho similar purposes behind the SPPA bond requiremonts for
public projects and the subgoniractors’ mechanics’ lien on private work, we hold that in a tort or
contract auﬁon arlsing under the SPPA, the government entity’s liability is limited to the
remaining unpaid balanee on the contract with the general confractor when the subconh;autm'
notifies the government of the general contractor’s nonpaymeﬁt.” Sloan, 377 8.C. 108, 121, 659

S.E.2d 158, 165-66 (2008). Meritage points to another mechanies’ lien statute, Section 29-5-10,

- and asked this court to compare the SPPA to that statatory section rather than Section 29-5-20.

Doing so, according to Meritage, may cnable it to recover under the SPPA. This argument has no
busis in law, for at [enst two reasons. First, the Supreme Cowt has already compared the SPPA to
Section 29-5-20 and limited government entity liability in accordance with that comparison; this
court may not effectively overruie the Supreme Court’s determination by aualyzing the [ssue of
povernment lizbility iu a different manner, Second, Section 29-5-10 does not give a Lien to

subconttactors, which makes ariy comparlson between it and the SPPA Inapposite. See Kelly v,

Bank of Statc (1841) 16 S.C. Eq. 431; Muzay v. Earle (1880) 13 3.C. 87T; Gray v, Walker (1881)

16 SC 143: Geddes v, Bowden (1883) 19 8.C. 1; ard Lowndes Hiil Roalty Co. v, Greenville

Comorete Co., 229 8.C. 619, 629-33, 93 S.B.2d 855, 86062 (1956).

ARSI AP ey

! What is true for the Court of Appeals is certainly also true for Circuit Courts.

@ Page 4 of 6
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Lowndes Hill, the Cowrt reviewed the history of South Carchihu mechanies’ lien

. Walker, 1881, 16 S.C. 143, The Coust

In

statufes, While doing so, it considered the ¢ase of G
in Gray v, Walker, according fo the Coust in Lowndes Hill, made clear that Section 45-251 (the

previous codification of Section 29-5-10) did not apply to laborers who performed work pursuant

to a contract with the prime contractor, Lowndes Hill Roal e Co,, 229

S.C. 619, 632, 93 8.B.2d 855, 861 (1956).

* Finelly, Meritage argues that it was not due payment from Freefand until after the
Department had paid Freediand in full end thus, Merliage had no opportunity to notify the
Department of Freeland’s nonpayment, But thet does not obviate the governing law: “TIThe
govetnment entity’s liability is limited to the remaining unpaid balance on the contract with the
general contractor when the subcontractor notifies the government of the general contractor’s
nonpayment.” Id. In this case, when Metltage gave notice, the Department had slroady paid
Freeland in full. Becauso tho extent of governmnent enlity Habifity iy reached once the
govemment enﬁi.y‘ pays the general contractor in full, Meritage bas no viable claim against the

Departtuent, Meritage would like fo distingnish the facts in this case from those in Sloan and

Shirley’s Iron Wotks. Its efforts are misguided because those casos crected a limit on

government entity liability, regardless of the facts in any partioular caso. Meritage wanis this

court to exfend liability beyond the ourrent limit and, in doing so, overtutn the Supreme Cowrt's
raling in Sloan and Shirfey’s Iron Works. As stated above, this court does not have the authority

to do that, and will not.

@.ﬁ” Fage 5 of 6
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CONCLUSION
In conclusion, Meritage’s only legal recourse is against Freeland. THEREFORE, the

Department’s motion for summary judgment is GRANTED.

G, Thomag Cooper, J&
Presiding Judge
Fifth Cireuit

January & 2018 .
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STATI OF SOUXH CAROLINA JUDGMENT I¥ A CIVIE CASE
COUNTY OF RXCALAND |
CASENUMBER: 2005CPAQ0TE47

IN THE COURT OF COMMON PLEAS
#reeland Construction Company inc :

Meritage Assot Management Ine

Century Glass Company South Carolina Military Department

FLAINTIER(S) DEFRNDANT(S) .
Attorney for + [ Plaiayiff [ Defondant or [ Self-Represchied Litigant

et

' DISPOSITION TYPE (CHECK ONT)
[] JURY VERDICT, This action came before ihie court for a trial by jury, The fssuss Tiavo beon tried and a verdict reudered.

[1 PECISION BY THE COURYT. This actlon dame bo trial or hearing before the court, The issues have been tried ot heard and a

decislon rendered,
[ ACTION DISMISSED (CHECK REASON): [ [ Rule 12(1), SCRCP; {1 ruie 41(a), SCRCP (Vo]. Nonsult); -
[] Rule 43(k), SCRCP (Seitted); [j Other 13 _

[ Bankrupicy; ”‘ =

1 ACTION STRICKEN (CHECK REASON): {1 Rule 40()), SCRCP;
] Binding arbiteation, subest to right to restare ta confirm, vacate or modify asbitration awatd, j;] Othsa

{ Submitted hy:

Moty

[1 STAYED BUL TO BANKRUPTCY b 2T
[] -PISPOSITION OF AFPRAL TO TEE CIRCUIY COURT (CHECK APPLICABLE HOX): P

[ Affirmed; [ Reversed; [T} Remanded; [ Other ; [
NOTE:  ATTORNHYS ARE RESPONSIBLE FOR NOTIFYANG LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENGY OF TH@MUH@OURT

RULING IN TIIS APPEAL,
uzt.

1T IS ORDEREDN AND ADJUDGED [1 See attached order (formal order to fo[!ow) [ Statement of .Tudgment b_g_rhe Co
S -

-2

| | ORDER INFORMATION
This order [ ) ends [~] does not end the oase, Additional Informatlon for the Cletk :

’ INFORMATION FOR THE JUDGMENT INDEX
Complete this section befow when the Jjudgment affscts tltle to real or personal propeﬂy or if any amount shonld ho entofled, Ifhere
" le'ne judginent information, indloate "N/A" in one of the boxes below,
Judgment iu Pavor of (List name(s) helow) | Judgment Against (List name(s) helow) | Judgment Amaunt 'L'o be Enrolled
- - . )
$
$ .

" Tfapplicable, describo the preperty, ineluding tax map inf‘amatian and address, refexonced in the order: R

een pmwdcd by the submifting party. Disputes concernlng the amounts canlained In this form may be
the SC Rules of Civil Procedure. Amounts to be computed such as Inferest or additlonal taxable costs not

The Judgment Information above has b
d to the Judge may be provided to Hio slerk, Note: Title abstractors and wseurchen

addrossed by way of motlon pirsoant lo
availabls at the time (he form and finsl orler are submitte
ahould refar {o ¢ho afficlal courl order for Jadgment detrlis,

Cireuit Court Judgo - Judge Code 2126 Date
For Clerk of Court Office Use Only
This Judginent wss enteged on the, day of , 20 and a copy malled first elass or placed i the appropriate
altornsy's box on this day 220 01y o attomeys of record or o parties (whea nppearing pro ao) as follows:
- Thomas Parkin C, Hunfer Kevin Desmond Maranay

. willlam Hariey Yarboraugh 3z,

ATTORNEY(S) FOR THE PLAINTIFF(S) h ATTORNEY(S) I EDEF;; ’m(?;

Court Reporter Clerk of Court

SCRCP Forin 4C (10/2011)
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Merilage Assct Management, Ine,, dfbfa Cenfury

)
)
)
) _
Gluss Company ; .
; ', | Plaintifi(s) ) 2@? @ .
T <VieGP4gp ot
and the. g ‘ ' .
)
)
)

Freeland Constructlon Company, Inec.
South Carelina Military Department

Defendant{s) !
Submitted By: William H. ¥arborangh ' SCBar #: 102868 .
Address: Sweeny, Wingate & Baryow, P.A. * TFelephoned#: (803) 256- 2233 x7102
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NOTE: The coversheot and Information contained heroln nelther replaces not supplements the filing and sorvioe of pleadlngs or other papers as
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required by law, This foou Is required for the nse of the Clerk of Court fat the purpese of dookel
ﬂnd dated. A copy ofthiz uovemhest teuisk ba garved on the defendani(s) alung with the Suminons atd Complaint, '.';;7 =
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' *If Action Is Judgntent/Sedlement do not coonplete O 5B &
B JURY TRIAL demanded in complaint. 01 NON-JURY TRIAL demanded in complaint 01 © 2
[ This case is subject io ARBLTRATION pucsuant 1o tho Court Annexed Alternative Dispute Resolut onﬁule!;}g‘.' J-ng:
[1 This case is sublect to MEDIATION pucsuant ta tbe Court Annexed Alternatlye Dispite Resolutlo Rutles, S
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0 PCR{500) 1 Relustate Drv. Liccnse (860) O  Daath Seltlement (700) . L1 Adbiteattan (900) !
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Note: ¥rivolous civil proceedings may be aubjeot to sanctions pursuant 10 SCRCP, Rule L1, and the South Lamlmd Frivolous
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ur ROR MANDATED ADR COUNTIES ONLY
Aiken, Allendale Anderson, B, erg, Barnwoll, Beaufort, Berleley, Calbe  Charleston, Cherokee, |

Clarendon, Colleton, Dmlington, Dorchestes, Flarence, Geotgetowa, Gréenville, Hawpton, Horry,

Jasper, Kershaw, Lee, Lexington, Mation, Oooncc, Orangebucg, Pmkens, Richland, Spartanbutg, Sumtm!
Union, Williamsburg, and York ;
SUPREMRE COURT RULRS REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE

DISPUTE RESOLUTION PROCESS, UNLESS OTEHBRWISE EXEMPT. . .

You are required to take the foHowing action(s):

L. The parties shall select a neuteal and file 2 “Proof of ADR form on or by the 216" day of the filing of this
action. Ifthe parties have not selected a neutral within 210 days, the Clerk of Coutt shall then appaint 2
prunary and secondary mediator from the cument rosier on a rotating basis from among those med:atora

agracing to accept cases in the county in whioh the action has beén filed.
The initial ADR oonference must be held within 300 days aﬂer the filing of the action.

3, Pre-suit medioal malpractico mediations required by 8.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Sult” or ag the court divects. (Medical

malpractice mediation is mandatory statewide.)

4, Case.s are exsmpt from ADR only upan the following grounds:

a, Speoial proceeding, ar actions seeking extmmdmﬂry relief such as mandamus, habeas corpus, or

probibition; .
b, Requests for temporary relief;
G. Appcals
d, Post Conviction relief matieis;
e Contempt of Court proceadings;
£ Yorfaiture proceedings brouglet by governmental entities;
g Moutgage foreclosures; and
.

Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute. .

h.

5. Incases not subject ta ADR, the Chief Judge for Adroinistrative Purposes, upon the motion of the coutt ar
of any party, may order a case to mediation, .

6 Mouon of a purly o be exempt from payment of neutral fees due to indigency should be ﬁicd with the
Court within ten (10) days after the ADR conferenice has been concluded.

You must comply with the Supreme Court Rules regarding ADR.

Tlease Nafe:
Fallere to do so may affect your case ox may resulfin sanetions,
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R

) INTHE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA.
' )
"~} FOR THE FIFTH J[H?ICIAL CIRCUIT

COUNTY.OF RICHLAND
Meritage Asset Management, Inc. } Civil Action No.;

d/b/a Century Glass Company )

_ ).

)
. Plaintiff, ) N
: ) SUMMONS &y
v. : .y
Freoland Construction Company, Inc. ) ot .q.[‘f‘@'
and the South Carolina Military ) el & f’»i’;i*’ :
, , Ioke 5

Department . | )) w3 2. g?g __

Defendants. ) ,-_% _ S jff}'

g8 3

YOoU ARE HEREBY_SUM'IONED ﬂnd requited to answer the Complaint in this action,

a copy of which is hereby served upon you, and to serve a copy of your Ahswer o thé; sai&
Cﬁmplaint ﬁpfm the éubscribers at 1515 Lady Strt_a{_at, Cokambia, South Carolina 29201, \!ivithin-
thirty (30) days aﬁér_mn: service hescof, ciiﬁlusive of the day of such service, and if you J%ai} to
anrswet the Cornplaint ﬁrfthin the 'time‘afbfc;a'id, Plaintiffs will apply to the Court for the ;relieff

demanded in thé.CompIaint and judgment by defrult will be rendered against 'you for theaalief

. demanded in the Complaint,

;Signature Pape to Follow~
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Columbia, South Carolina

December 27, 2016

Respectiudly submitted,
SWEENY, WINGATE & BARROW, P.A.

-

Evereit A Kendall, I{
~William H. Yarborough
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129
Columbia, SC 29211
(B03) 256-2233

ATTORNEYS FOR PLAINTIFEFS
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STATE OF SOUTH CAROLINA } INTHE COURT OF COMMON PLEAS
) - '
} ¥OR THE FIETH FUDICIAL CIRCUIT

COUNTY OF RICHLAND
Meritage Asset Management, Ine. ) Civil Action No.:
d/b/. Century Glass Company )
)
) fo, R
Plaintiff, ) AL _
) COMPLAINT _2& 2 g
v. ) (Tury 'Irisl Domandedy &5 &2
. ) - oy e
Yrealand Counstruction Company, Ine, ) C R ;,;;i%
and the South Carolina Military ) 8o prd (Wi
Department 3 T8y 5
) o
g
) Mo

Defendants,
Plaintiff Metitage Asset Management, Iuc. d/bfa Century Glass Company (“Plaiftiff”)

{
brings this action against Defendants Fresland Construction Company, Inc. (Freeland”) ar;\d the
|

South Carolina Military Department (the “Department™).
PARTIES
Plaintiff is a South. Carolina Corporation located in Irmo, South Carolina,

1.,
Freeland is a Sonth Carolina corporation located in Charleston, South Carolina.

2.
The Department is an agency of the State of South Carolina headquarte'ed in

3,

Columbia, South Carolina,
JURISDICTION

The Court has subject matter jursdiction over the claims in this lawsuit Xl:mdnr

4.
Article V § 11 of the South Carolina Conslitution and South Carolina Code § 14-5-350.
r%]attex

5. Plaintiff submits to personal jurisdiction of the Court for purposes of this

by {iling this action.

13 :
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6, The Court has personal jurisdiction over Freeland because it is a South Carolina

corporation,

7. The Court has personal jutisdiction over the Department because it is an agency

- of the State of South Carolina.
. ' . ]
YENUE

8. Venue is proper in this circnit because Defondant Department is headquarfered in

Richland County, South Carolina,
]
FACTS

9. Freeland subimitted bids to the Departinent for the construction of the Natiopal

Guard Aninory (“Saluda Armory™) in Saluda, South Carolina.

10.  Freeland did not secure payment bonds for the Saluda Armoxy projects or submit

any probf of adequate bonding in its bid submission to the Department,

11, The Department failed to reject Freeland’s bid on the Saluda Armory project
despite the lack of payment bonds securing subcontxactor payment for work on the project,

The Department ultimately selected Preeland’s bid fo act as the general contractor

12,
on the Saluda Armory project. '
13, On Janﬁary 21, 2016, Plaintiff submitted a subconttactor proposal to Freelarld for

glass and aluminam work on the Saluda Armoty.
14, Freoland signed and actepted this proposal on Januvary 27, 2016,

15, Plaintiff and Freeland subsequently exceuted an AJA Standard Fomn of

Agreetnent Between Confractor and Subcontractor (“Contract™).

16.  The Contract incorporated Plaintiff’s Saluda Armory proposal by which Plaintiff

would be paid $50,600 for its work.

14
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17.  Plaintiff began and completed its work on the Saluda Armory and properly

- submitted applications for payment.

To date, Plaintif has not received any payments for any work done on the .Tluda

18,

Armory. ]
FOR A FIRST CAUSE OF ACTION
(Breach of Coniract - Freeland)

19.  The allegations of patagraphs ! — 16 above arc hereby real]eged as if set forth
herein verbatim, !

20.  Freeland entered into a valid, binding contract with Plaintiff.

21, Plaintiff performed in accordance with the contract by completing all aluminum

and glass work.
22.. TFreeland breached the contract by failing to timely pay Plaintiff after submlfssion

of payment applications.

23.  As & direct and proximate result of Freeland’s breach, Plaintiff has sufferod

damages in the amoutit of $55,027.50.

FOR A SECOND CAUSE OF ACTION
(Vielation of 8.C, Code § 29-6-250 ~ South Carolina Military Department)

The allegations of paragraphs 1 — 22 ahove are hereby realleged as if set{forth

24,
herein verbatim,
25.  Plaintiff, as a subcontractor, was a third-party beneficiary to the contract formed

between Freoland and the Department for the construotion of the Saluda Armory.

26 The Department violated South Carolina’s Subconfractors’ and Supp:ﬁem‘
]

Payment Protection Act (“SPPA") that xequires a government agengy secure and maintain
statutory bonding.

3
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27, -

As & ditect vesult of the Department’s violation, payment was not secured and
Plaintiff wag not able to collect for its work on the Saluda Aumory after Freeland falled to ay; as

a result, Plaintiff suffered daingges in the amount of $55,027.50.

FOR A THIRD CAUSE OF ACTION -
{Quantim Mernit — South Carolina Military Department}

28,  The allegations of paragraphs 1 ~ 27 above are hereby reelleged ag if set forth

herein verbatim,
29.  Plaintiff couferred a benefit on the Department by completing aIuminun!n and

glass work on the Saluda Aumory in accordance with the Contract between Plaintiff and

Free]and:

30.° The Depatimeni tealized the bencfit of Plaintiff’s work by utilizing and

continuing to utiize the Saluda Atmory.

31. The Departmént continues to nse the Saluda Annory and Plaintiff has nof been

paid the value of their wotk.
WHEREFORE, Flaintiff prays for judgmént against Defendants and that Plaintiff be
awarded: (1) actual damages; (2) prejudgment Interest; (3) atforneys’ fees and costs; and (43 such
: _ : .

other and further relief as the Court and jury deem just and appropriate. |

~Signature Page to Follow~

4
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Calumbia, South Carolina

December 27, 2016

" Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

Bverett &, Kendall, IT

William H. Yarborough, Jr,
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

Columbia, SC 29211

(803) 2562233

ATTORNEYS FOR PLAINTIFF
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF RICHEAND ) FOR THE FIFTH JUDYCIAL CIRCUIT
)
Moritage Asset Management, Ine. d/b/a ) Civif Action No.: 2016-CP-40-07647
Century Glass Company )
) Answer and Cross Claim 2
Plaintiff, 3 - & e
) D %
. L, ¢S .....
v ) - oy ?;’6 e
) A
Preeland Construction Company, Inc. and the ) Lt
South Carolina Military Departioent, ) s, O
) s
Detbndants. ) « < Oy
) "

The South Cerolina Military Department (the “Deparimont”) files and serves its Answer
and Cross Clalm on Moeritape Asset Management, Ino. d/b/e Century Glass Company

{(“Meritage”) and Freeland Construction Company, Inc, {“Freeland”).
FOR A FIRST DEFENST

1. Every allegation that is not admitted, qualified, or otherwise explained ls denjed.

2, Responding to the a]légations of Paragraph 1 and Paragraph 2, the Department
lacks lmowledge or information sufficient to funm = belief as to the trath of these pavagtaphs and
thersfore denies same,

3. Responding to the allegations of Patagraph 3 and Paragraph 4, the Department
admits the allegations of these paragraphs.

_ 4, Responding to the allegations of Paragraph 3 and Paragraph 6, the Department
lacks lnowledge or nfotmation sufficient to form a belief as to the trath of these paragraphs and
therefore denies same.

5. Responding to Paragraph 7 through Paragraph 12, the Department admits fhe
allegations of these paragraphs. .

6. Responding to Paragraph 13 through Paragtaph 18, the allegations aro admitted in |

so far ag the Departmont understands that Meritage was a subcontractor for Freeland but
otherwise the Department lacks knowledge or information sufficlent to form a belief as to the

remaining allegations in these paragraphs and therefore denies same.

1
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7. Responding to Paragraph 19, the allegations of Patagraph 1 through Paragtaph 6
of this Answer ate realleged as filly as if repeated verbatim herein. .

8. Responding to Pavagraph 20 through 23, the Department facks knowledge or
information sufficient to form a belief as to the fruth of these paragraphs and therefore denies

same,
9. Responding to Paragréph 24, the allegations of Pal'eigraph 1 through Paragraph 8
of this Amswer are realleged as fully as if repeated verbatim herein.
10.  Responding to Paragraph 25, the Department denies these allegations.
"~ 11. Responding to Paragraph 26, the Department admits that, as of its knowledge, 110
bond of security was obtained for the construotion of the Salude Atimoty. The Depariment denies
the remaining allegations of these paragraphs ag written. .

12. . Responding to Paragraph 27, Department lacks kmowledge ar information
sufficient to form a belief as to the truth of those allegations and therefore denies same,

13. Responding fo Patagraph 28, the allegations of Paragraph 1 through Paragraph iz
of this Angwer ave realleged as filly as lf repeated verbatim herein, :
14. Responding to Pamglaph 29, the Depattment admits that Plaimtiff msta]led

aluminum and glass at the Salude Armory. As to the remaining allegations of this Paragragph,

Department lacks knowledge ot information sufficient fo form a belief as to the teuth of those
allegations and therefote denios same. Depariment denies that any wortk performed by Plajntiff

gives rigo to a valid claim for guartum meruit or any other clalm agast the Department,
15, Responding to Patageaph 30, the Department adntits that Plaintiff petformed work

on the Saluda Armory and that the Depariment continues to utilize the Saluds Armory,
Department denies that any work performed by Plaintiff gives tise to a valid claim for quantim

merif or any other dlaim agamst the Deparfment.

7 16.  Responding to Paragtaph 31, the Department admits that it continues to use the
- Saluda Armory. As to the remaining allegations, the Depatiment: lacks knowledge or information
sufficient to form a belief as to the touth of the ellegations regarding the payment status and

therefore denics same.
FOR A SECOND DEFENSE

17.  Totho extent thata response is necessary to the Prayer for Relief, the Department
. denies that the Plaintiff is entitled to the requested relief as to the Department, -

2
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¥OR A THIRD DEFENSE AND MOTION TO DISMISS PURSUANT TO RULE 12(h)(5)

18, The allegations of Paragraph 1 through Paragraﬁh-l?_ of this Answer are realleged
as fully as-f repeated vesbatim hesein.

. 19, Metilage has failed to state facts sufficfent to constitite & cange of action for a
_ clalm of relief under Sectlon 29-6-250.
20, The Depariment prays that thls cauge of action be dismissed.

 FOR A FOURYTH DEFENSE AND MOTION TO DISMISS PURSUANT TO RULE,
12(b)6)
21, The allegations of Pamgmph 1 th:ough Paragraph 20 of this Answer are realleged
. as fully as if repeated verbatim hercin.

22, Meritage has fatled to state facts sufficient to constitute a cause of action for &

clatm of relief for guamum mer-uir

23, There is an exprass contract between the Department and Freeland and bctwaan
ereland and Meritage. Therefore, there is no cause of action for guantwn meruif and these
claims should be dismissed.

24,  The Department prays that the cause of action for quantum meruif be dismissed
with prefudice, ’

FOR A FIFTH DEFENSE

25,  The allegations of Pmagraph 1 through Paragraph 24 of this Answer are reallegod

as fully ag if repeated verbatim herein. _

' 26, Department paid its obligations undei its contract with Frecland on 7 June 2016,

27,
demand for payment from Moritage.”

28, “[Tihe government entity's liability is litmited to the remaining unpaid balance on
the onlraot with the generaf contractor when the subcontractor notifies the government of the
general contractor's nonpayment,” Sloan Const, Co. . Southeo Grassing, Ine,, 377 S.C. 108,
121, 659 S.B.2d 158, 165-G6 (2008) holding modified by Shirley’s Tron Works, Inc. v. City of
Union, 403 8.C. 560, 743 8.E.2d 778 (2013) (to clatify that fhere is not a recovery iu tort under

Trior lo maldng the aforementionsd paymont, Department had not received a

! parsonnel ot the Department were copled on an emall dated Avgust 8, 2016, from Mt. Rando Motley of Century
Oldss to M, Viuve Bell of Presland &elling Freeland that Morltage had not recalved payment,

3
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the SPPA), Therefore, the Plaintiff is not entifled to relief from the Department pursuant to the
South Carolina Subconimetors’ and Suppliers’ Payment Protection Act.

29.  The Departmont prays that the Complaint bo dismissed with prejudice.
FOR AN SIXTH DEFENSE

30, The allegations of Paragrajah 1 throngh Pavagraph 29 of this Answet are roalleged
ag fully as if repeated verbatim hevein. _

31.  Depadment is an agency of the Stato of Sonth Carolina and is protected under the

doctrine of soversign immunity.
32.  ‘The Depaxtment prays that this cese be dismissed with prejudice.

CROSS CLATM AGAINST FREELAND CONSTRUCTION COMPANY, INC,

33, Tha allegations of Paragraph 1 through Paragraph 32 of this Answer are realleged

as fifly gs if repeated verbatim hcrein
34, Freeland was the gene1a[ contractar for ’thc improvements to the Saluda Armory,

and, upon information and belief, Freeland engaged Meritage as a subdontractor to petforin
ortain work at the Saluda Axmory as a suboontractor for Freeland.

35, It was Freeland’s duiy, obhgahon, and responsibility to pay Meritage for
Whatevm work Meritage performed in accordance to whatcvm agteement existed between
- Freeland and Mentage

36,  The Depatrtment has made all requited paymends under the confract to Fresland,

37, If Freoland has not paid Meritege for its worl, Freeland has breached its duties
and obligations and has retained funds it received from the Department that should have been:
paid to Meritage.

38,  Preeland did not infarm the Department prior to the Depaitment's final payment
to Freeland that Meritage had not been paid all it was due as a subcontractor for its work,

18, Mcﬁfagc did not inforin the Department prior to the Department’s final payment
to Freeland that Meritage had not been paid all it was due asa subcanimotor Tor {ts wark,

40, Should a judgment be entered against the Department for sums due to Metitage,
the Depar tment is entitled to indemnifioation from Freeland. .

41,  Wherefore, should this Court find that the Deparfment owes any sums to
Metltage, the Depatfiment prays for a judgement of indemnification against Freeland {or such
suras plus interest, costs, attorney foss, and any other appropriate relief,

4
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WHEREHFORE, having fully answered the Complaint In this matier, Depatinent prays:
1. ' That all olaims alleged against Depattinent be dismissed with prejudice.

2, Thet Department be awarded attorney’s foes and costs.

3. For such other and forther relief as may be apprapriate,

WHEREFORE, Depattnent farther prays for inderanification for atty suras that may be
found owing to Moritage plus interest, costs, attorney fees and any other apptropriate refief. —

Respectfully submitted,

ALAN WH.SON
Altorney General

T. PARKIN C. HUNTER
Senior Assistant Attorney Gengral

§5.C. Bar No, 2827

KEVIN DESMOND MARONEY
Assistapt Attorney General

Offics of the Aftorhey General
Post Office Box 11549
Columbis, SC 29211-1549

B?:;T'eﬁ: m

March 24, 2017
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
} .
COUNTY OF RICHLAND ) FOR THE FFTH JUDICIAY, CIRCULT
. )
Meritage Asset Management, Inc. d/b/a ) Civi} Aciion No.: 2016-CP-40-07647 -
Century Glass Compény ) R A
7 ) -CERTIFICATE OF SERVICE €. ¢ ¥,
Plalntiff, ) SO
: )} (Answerand Cross Claim) o Tp 0
) e k)
v. ) i BT
) i, ® a
Freeland Construction Company, Inc, and the ) : , ot
South Carolina Militaty Depattment, ) i
' Defendants. )
: )

T hereby certify that I have served Meritage Asset Management, Inc. d/b/a Century Glass

Company and Freeland Construction Company, Inc. the below listed documents by mailing

to thelr atiorneys or registered agents at the addresses below via the United States Meail, return

receipt requested to Mr. Cénty, this Marc;h 24, 2017,

Kenneth B, Canty
1629 Meeting Street Road
Chatlegtory, South Carolina 29405

Wiillam H, Yarborough

Sweeny, Wingate & Barrow, P.A.
Past Offios Box 12129
Columbla, SC 29211

Dosuments served:

1, Answer and Cross Claim

T YA N

THOMAS PARKIN C. HUNTER

T

Office of the AHorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3680
(803)734-3677 (Fax)

March 24, 2017
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IN THE COURT OF COMMON PLBAS

STATE OF SOUTH CARGLINA )
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAN; )
) CASENO.: 2016-CP-40-07647
)
- Meritage Asset Management, Inc., d/b/a ) MOTION AND ORUER INFORMATION
Century Glags Company ' .
Plaintiff, ) FORM AND COVERSHERT
e, )] :
°y
Freeland Construction Compeany, Iuc, and the )
South Cavoline Military Depariment
. Defendant. )
Plaintiff’s Attorney: Deofendant’s Attorney:
Willtam H, Yarborough,{Jr., Bar No. 102868 T. Parkin Hunter Bar # 2827
Address: Kevin D. Maroney, Bar No. 102545 |
sweeny, Wingata & Bagrow, P.A. Address: TR
Post Offlce Box 12129 P.0O. Box 11549, Columbia, S&TQQL%%IJM%
Columbla, SC 29213 . Phone: 803.734.6151 Fax803. 73,3687 %,
Phone: 803-256-2233Fsx E-mall: phunter@sacy.gov @ < ?f;;ﬁ'xf,
B-mail: why@swhlaw.caqmOther: ' kmarohey@scag.gov_ ¢0) ero_ St
n Bt

XIMOTION HEARING [REQUESTED (attach wrkiton motion and complets SECTIO} }‘%
FIrORM MOTION, NO HEARING REQUESTED (complete SECTIONS 1 and IXT) g
CIPROPOSED ORDER/CONSENT ORDER (complots SECTUONS I aud 0) ﬂ%.} @
SECTION L: Hearing Information . e
‘| Nature of Motion: Motion|to For Summary Judgment | @
Bstimated Tine Needed: ¥5 mln. Coust Reporter Needed:  [XIVES/[ [NO
SECTION I: Moeiten/Order Type

B<IWritten motion attmohed
[ iForm Motion/Order :
I hereby move for felief or action by the conit as sef forth in the aftached proposed order.
A Y | N 5/26/2017
Signatute bf Attorney for [_| Plaintiff X Defendant Date submitted
" SECTION XI: Motion Iee

[X) PAID - AMOUNT: §
[l ExEMPT, [_IRule to Show Cause in Child or Spousal Support

(check reason) [ | [Domestic Abuse or Abuse and Neglect
["]lindigent Status [ State Agency v. Indigent Parfy

1 [Sexnally Violent Predator Act [T Post-Conviction Relief

[] iMotion for Stay ih Bankruptoy -
otfon for Publication [ Motion for Exeoution (Rule &9, SCRCE)

]
[} E}’ropusad order submlitled at request of the court; or,
roduced fo wilting fiom motion made In apon comt per judge’s instructions
ame of Court Reporfer:
thet;

JUDGI?S SECTION
(] Motion Fee fo be pald dpon filing of the attaclhed | JUDGECODE ___ _
order.
[ Other: Date:
24
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CLERK'S VERTFICATION

Colleated bys M1 Dhte Filed:S- o p 17}
[ MOTION FEE COLL)%.C‘I‘ED: $_
'] CONTESTRD — AMOUNTDUH: §

SCCA 233 (11/2003)

A e e — e
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Meritage Asset Management, Ine, dfb/a
Century Glass C{)mpalT

Plainiiff,

V.

Freeland Censtraction Compuy, Ing. and the
South Catolina Military Department,

Defendants.

)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JODICIAL CIRCUXT
Civil Acton No.: 2016-CP-40-07647

South Carolina Military Department’s )
Motion for Sunmary Judgment and -
Memotandum in Support of Mo irun f_] ot
Summeary Judgment : ¢

pﬁ,’i % bt

ATy
foe ‘35:

ffé
<n§$

E‘ﬁ

1T aﬁf

- This oase is aljout claims for payment by a subcontractor, The South Carolina Military

Department . (the “D

epartment”) confracted with Frecland Construotion Company, Ine.

(“Freeland™) as genéral confractor to parform work af the Department's Seluda Armoty (the

“Saluda Armory”). Fxceiand engaged Maritagb Asset Management, Inc. d/b/a Centucy Glass

Company ("Meritage

") s a subcontractor to potform cortain work, The work has been

completed. The'DapaJ tment does pot dispute that the work hag been satisfactorily performed.

The Department does jnat have any ditect knowledge about the payﬁmnt status of the accounts

betwsen Preeland and Meritage. The Department, however, has paid its general contractor,

Freeland, fu full for dle worlk perfotined. Meritage never tokd the Deparimont that Freeland had

not been paying Moritage before the Depatiment made its final payment to Freeland.

Meritage asserts that the Department failed to ensave that Frealand obtainod a bond under

§ 29-6.250, the Subcoptractors' and Suppliers’ Payment Protaction Act (SPPA). That assertion. is

correct, Nevertheless, auy recovery by Metitage Is limited to any amounts owed on the contract

between the Departmant and Freeland, at the time Meritage either gave notice to or demanded

Page 1 of 12 |
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artment, The Dopartment did not have notice of any claims by Meritage at

payment from the Dep

the time the Departm

t made its final pafment to Freeland, Thus, any claim related to the bond

is limited, and in this gasc is zoto,

BACKGROUND

19 Soptember, 2014: The Dcﬁaﬁment and Freoland agres on & contract, (Affidavit in Suppott,

12

21 Jamuary, 2016: Meritage submitied a subcomtactor proposal to Freeland for
subcontractor work onjthe Satuda Armory (Complaint, paragraph 13).

27 January, 2016: Fiesland accepted Meritage's proposal for the woik on the Saluda

Armory (Complaint, paragraph 14).

1 June, 2016: Freeland completed the work on the Atmory (Affidavit in Support, §3).

3 June, 2016: Final lvoice fram Fresland submitted to the Department (Affidavit in

Support, {4).

7 Jupe 2046: The figal invoice for $93,973.069 was 'bosted for payment fo Freeland,
completing the contragt between the Depattment and Freeland. (A ffidavit in Support, 13).

17 June 2016: Thé final payment was deposited, (Affidavit in Support, §6).
Meritage aidmifs that it did net give fhe Department motice of Freeland’s
nonpayment prior | June 7, 2016. (Attached is Meritage’s Responses fo Request to
Admit, Response #2),
The first thme the Deparintent learned of I'reeland’s nonpayment was August 8,
2016, (Affidavit in Support, §8).

Meritaée has asserted a third party heneficlary breach of confract claim against the

Department for the faijure to require Freeland to obiain a bond under the SPPA, and a claim for

quantum meruit, Meritage has also asserted a clalm fot breach of coniract against Freeland,

There are not any disputed facls with 1egard to the matfers between Mertage and

Freeland and the Depattment, The claims against the Department fail as a matter of Iaw,

Page 2 of 12
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TORT ACTION UNDER THI, SFPA

Although Mer%tage asserts third party beneficiary and quantam metuit olaims anly, the

Department would like to make the following clear: “[NJo tort action axises under the SPPA.”

Shirley’s Tron Works.Ine, v. City of Union, 403 8.C. 560, 572, 743 S.E2d 7778, 784 (2013),

Thus, if Metitage is asserting o tort actfon under the SPPA, such a claim fails as a matter of law.

THIRD PARTY BENIFICIARY CONTRACT UNDER SPPA

“[A] governmental entity may be Hable to a subcontractor only for breach of contract for

the SPPA honding requirements.” Id. 403 8.C, 560, 564, 743 S.B.2d 778,

fatling to comply wi
780, Althoungh Merltage may pursue a third party henefioiary broach of conitact claim against the

Department, the law is clear that “the governuoent entity's liability 1s limited fo the reinaiiﬁng

nopaid balance on the contract with the general contractor when the subeosttractor notifies the

government of the gelJeraI conttactor's nonpayment,” Sloan Conat, Co. v, Southeo Grassing, Inc,,
377 S.C. 108, 121, 659 S.E.2d 158, 16566 (2008) holding modified by Shitley's Iron Works,

Inc. v. City of Union, 403 S.C. 560, 743 S.E.2d 778 (2013) (to clavify that there Is not a recovery

in tort under the SPPAI.
rutstanding balance owed to Freeland when Meritage mads its claim for

There was no

payment to the Department. Mesitage, moreover, had unot given the Depariment notlee of

Freeland’s nonpayment when the Department paid Freeland in full. Because no oufstanding
balance existed between the Depariment and Frecland when Meritage notified the Depariment of

. Precland’s nonpayment, Merltage s not entltled to pursue tecovery from the Department based

on a third party bencticiary breach of contract claim. Thus, Meritage’s third patty beneficiary

breach of voniract claimn against the Department fails as a matter of law.

- Page3 of 12
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QUANTUM MERUIT

“Quantim mBl’ILli‘t, quasi-contract, and implied by law contract are equivelent texms for an

cqu‘italjle remedy.” ﬂ;,!!ia.ms Cm-'at Conitactors, Inc. v. Skelly, 400 S.C. 320, 325, 734 8.E2d
177, 180 (Ct.App.2012) (quoting DHG of Lake City, Ing, v, Mo Cuteheon, 360 §.C. 196, 202,

600 WS.E2d 105, 108 (Ct.App.2004)). Although modern case law uiilizes teyms such as

“restitution” and “unjust entichment,” those terms are simply modem designations for the

dogirine of qnasi-coqlact. Id., 400 8.C. 320, 325, 734 S.E.2d 177, 180 (quoting Ellis v, Smith

Grading & Paving, InL., 294 8.C. 470, 473, 366 S.E.2d 12, 14 (Ct.App.1988)). Beoause unjust
entichment is ¢ modeu desiguation for the doctelne of quasi-contract, and beoause quasi oontract

and quantun meruit aie equivalent ferms for an equitable remedy, the fetm quantum merult can
be substituted for wnjpst enrichment in the following sentence. “Courts addressing a clalm of

unjust eprichment [of quantum metult] by a subcontractor against a property owner have

typica]ly denied Iecovery where the owner in fact pald on its contract wzth the genexal

. contractor.”‘li, 400 §
g enddor May N.V., 312 8.C. 259, 262-63, 440 S.T. 2d 129, 131 (_1994))
o Williame Cf;pet Contractors, Ine. v. Skelly, the court remewed r oase In wiioh g jury )

the Plamtlff‘ on his olaim for quantum marmt. Notwithstaniding the jury

.C. 320, 326, 734 5.E.2d 177, 180 (qﬁoﬁng Cohumbia Wholesalc Co, v,

awarded damages for

awatd, the Defandant filed a INOV motion, which the irial court granted, The Plaintiff appealed.

[

The Court of Appenls Lvertumcd the trial contt’s deoision to grant a INOV hecause the Plaintiff

had presentéd some e‘]ridence that the general coﬁtractor had not been paid in full. Xd., 400 8.C.
320, 326, '123 8.8.2d2d 177, 180, If the one reasonable itference that could have been drawn

fiom the evidance supported the claim thet the gonetal contractor had bean paid in full, the court

would have affirmed J:e deoiston to grant a INOV. G Id,, 400 SC 320, _325, 734 S B.2d 177,

Paped of 12
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180 (*“If more than ong reasonable inference can e drawil ar if the inforences to be drawn from

the evidence are in doubt, the case should bo submitted to a jury” (quoling Chancy v. Burgess,

246 8.C, 261, 266, 144 §X.24 521, 523 (1965)).
In this case, fhe Depariment paid Freeland (thé genei'al coniractor) in full on Tupe 7,

2016, Meritage admits]-that it did not give the Department notice of Freeland’s nonpayment prios
to e 7, 2016, The)Dapaltmam confirms that it did not have notice prior to Junc 7, 2016.
Because the Dcpm'nnjnt has paid on iis contract with the genetal contractor, Meritage is not

entitlod to putsue its| claim for quandum meruit agafost the Department, Thus, Meritage's

quantuim meguit o]aimifaﬂs as a matter of law.

[? CONTRACT OR QUANTUM MERUIT

Althongh Meri‘age is careful fo base its quantum meruit olaim against the Depariment on

tho benefit that the D ) artment received beoause of the contract between Meritage and Freeland

rather than, on the confract between the Department and Freeland, the Department would like to

make a fow points ¢l
Quantum meryit is incompatible with the existence of a valid contract. Shirdey’s Tron

Works, Ine. v, City nflUnion, 403 $.C. 560, 574-5, 743 S.E.2d 778, 785-6 (2013) {citing Sloan I,

377 S.C. 108, 659 S.E.2d 158 (holding the SPPA’s bonding requirements are incorporated into

all public works construction contacts); Strickland v. Coaste] Degign Assocs., 294 8.C. 421,

424, 365 8.E.2d 226, f28 (Ci.App.1987) (“The law is well settled in this nation that whers an

express confract has been tescinded or sbandoned, one fiunighing labor or matexials in patt
porformance may recOver in quantwn meruit ualess the original contract remains i force.”
(BEmphasis added by the Court))). “If the tasks the plaintiff is seeking compensation for under a

quantum meluit theorgr are encompassed within the terms of an express contraet which has not
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scinded, the plaiutiff may not recover under quantnm meruit.” Williams

been abradoned or re

Carpet Contractors, The. v, Skelly, 400 S.C. 320, 328, 734 S.E2d 177, 181 (CLApp.2012)

(quoting Swanson v. sL_ms 350 S.C 116, 122, 564.8.8.2d 117, 120.(2002)).

Although courL have agserted that the oxistence of av express cantract covering the ldsue
, ‘ :
j .
of compensation is a cicfcnse to an action for quaniuni mernit, they have rlso said the following,

“While recovery may lbe had in quantum meiait for services fully performed under an eXpress

contract, the plaintitfs recovery 13 Himited to the amount the parties agreed should be paid for the

satvices.” Xd,, 400 8.C. 320, 328-29, 734 8.B.2d 177, 182 {quoting Johnston v. Brown, 290 5.C.

141, 148, 348 S.B.2d $81, 395 (Ct.App.1986, rev’d on other grounds, 292 S.C, 478, 357 S.R.2d

450 (1987)). Nevertheless, “[c]ase law bars recoveting under both [a breach of contract theoty

and & quantum reeruft theary],” Id., 400 S.C. 320, 329, 734 S.B2d 177, 182, though both

theories may be pled. [d., 400 8.C. 320, 328, 734 S.E.2d 177, 181 (“A breach of confuact claim

and quantum mernit lclaim can Be altmative rather than inconsistent remedies™) (quoting

TASDIP Props. SC, LLC v. Batato of Richardson, 395 5.0, 633, 639, 720 SE.2d 485, 488 (Ct.

App.2011)). i _
 Inthis casa,. th’L Department had an oXpress contract ﬁrith Freeland and Freeland had an

express confraot wim{Meritage; The contract between the Depariment and Freeland coveting

compensation for ngk on the Saluda A;mm}r serves as the basis .for Meiitage’s third peity
beneficlary treach of goniract claim against the Dupartment.ABeca‘use Meﬁtag.a uses that confract
ag the baxis 'for its ﬁr!:t canse of action against the D;)paﬂment, Merltage capnot and doés not
dispute the existenice 4nd validity of that contract. Just as impordently, Meritage does not arguc

that the contract was resvinded or sbendoned. Consequently, the contract between tho

Department and ane]Lnd must remain in force. Similatly, the contract betweon Meritage and

Page 6 of 12
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" Freeland' covering co!mpensaﬁon for work on the Salude Ammory serves as the basis for

Metitage’s breach of cantract claim against ¥recland. Because Meritaps uses that contract ad the

basis for its breach of conttact claim against Freeland, Meritage cannot and does not dispute the

pxisienee and validity|of that contract. 'I'hérafore, the contract between Merltage and Freoland

ugt rematn in force.

Because valid goniracts covering compensation for work on the Salude Armory exist and

[
- remain in foroe, the quasbcontractua[ olatm of quantum metyit is inapplicable to this action, at

fenst to the extent Mefitage seeks recovery in an amaunt above the compen;mtiuu agreed to for

work on the Saluda Ajmory in those contracts. Thus, fo that extent, Meritage's quantun meruit

olalm fails a5 a matier bf law.

Tn fis breach of contract clajm agaiost both Freeland and the Department, Meritage asserts

" that it suffered damaggs for $55,027.50. (Complaint 123 and §27). The amount that Mexitage and

© Freeland agreed would be the compensation for Mesitage’s wotk on the Saluda Amory, however,

“is $50, 600. (Complaint §16). Meritage does not say how much money H sueks for {is ¢laim of
quanfum meruit. Mezl‘tage only asserts that it has not been paid the “value of _[_its] wotl,”
(Compleint §31), though Meritage still incorporates the damages amounts asserted in the breach

hinst the Department and Freeland, (Complaint 428). For the quantum

of co;itrac:t olaims ap
metuit cIaI'Jn‘against ;tha Department, any amount over the contraoted for compensation of
$50,600 fails as amaﬂ!&r of law. |
. : :
| PAILURE TO PURSUE A MECHANIC’S LIEN
‘Ihe Depm'lmc:;t asked the coutt for leave fo amend its answer to include the affirmative
. to putsue a mechanio’s lien, ;“hough it believes that defense is contained

defense of the fﬂilurei'
within its Fourth Daﬁcnse to -fhis action (the failure to state facts sufficient fo constituie a
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quantum, meruit claimi
the court grants the Dé
to pursue a mechani)

Depariment.

“will mot bar an action

prove ciroumstances

Skelly, 400 S.C. 320,

Inc, v. Scudder May |

Bhetls, 279 Pa.Super.

P.2d 526 (1969) (fallu

ownet paid no one).
Additionally,

subcontractorAnaterial

). (Answer f21-24), The motion to amand is pending before the comt. If
partment’s motion to amend (which it requests as a precaution), the failure

g lien is an additional delineated grouhd for judgment in favor of the

The South Casolina Suprerae Coutt has stated that the faitue to pursue a mechanic’s lien
for quantum merait recovery as a matfer of Taw if a plaintiff can otherwise

eotablishing unjust entichment” Williams Carpet Contracfors, Ino. .
07, 734 8.2.24 177, 181 (Ct App.2019) (viting Columbia Wholesale Co.

NLV., 312 §.C. 259, 263, 440 S.B2d 129, 131-32-(1994) (citing Gee v,

101, 420 A.2d 1050 (1980); Costanzo v. Stewart, 9 Ariz.App. 430, 453

e 10 file u mechanic’s lien o bar to resovery for unjust emichment where

“fthe mechanic’s lien statute] Hmits the aggregate nmoutt of

men tnechanic’s liens to the amount of the owner's coplract with the

general contractor.” Columbla Wholesale Co., Jne. v. Scudder May NV, 312 8.C. 259, 262 n. 2,

440 8B.2d 129, 131 1) 2 (1994), That statutory limit, moreover,

“nrovides a fipmework, for defermiuing what recovery is proper In guantum
i ‘volving construction contracts, Whate...a butlding owner has paid

metuit cages
a general co;}actor g substanfial amount of the confract price, we flod the

mechanic’s li
guboontiactor’s

Roge Blectric, Inc, v. (

iy statute, and their limifations, are a proper measure of the
datnages agalnst the property owner in a guantum meruit actlon.”

ooler Brectors of Atlanta, Ine., 418 8.C. 424, 433, 794 S.B.2d 382,

387 (Ct.App.2016).
Again, if the property

subcontractor’s damag,

Inc, v. Skefly, 400 8.

, awner hag paid on Ity contract with the general conttactor, then the
es against a property owner aro zero. Supra Williams Carpet Condractors,

C. 320, 326, 734 SB.2d 177, 180 (Ct.App.2012) (“Courts addressing 2
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claim of unjust enrich
have typleally denied
coniractor”) {quoting €
S7E.2d. 12&3, 131 (19949).

In this case,

Department paid the

Armory. Thus, the Dc;rarl:rnant is not unjustly onriched; it paid for the construction of the J alnda

Asmory. Beuause Mexd
{o pursus 4 mcchatio’s
If Meritage’s

Mcﬁtaga would still

quantum mezait action
contracior. Recovery,

contractor in full. Bec
Satuda. Armary, the D

material fact in this case,

raent [6r guantum meruit] by a subcontractor against a properly owier

recovery where the owner in fact paid on its contract with the general

Pofumbia Wholesale Co. v. Scudder May N.V., 312 8.C. 259, 262-63, 440

Meritage did not putsye a mechapic’s flen. More importently, the

;enaml contractor, Rieeland, in full for the construction of the Seluda

fage cannot plovc circumstances estabhslung unjust entichment, its faiture
Lien is fatal to its quantum terudt olaim.

quantun meruit olaim did mf, fail as a matter of law (which 1t does),

recslve nothing from the Depariment. A suboonfractor’s recovery in a
ig limited to the amoﬁnt of the property owner’s centract with the genetal

however, is typloally denied when the proj:cﬁjr owner hay paid the general

use the general contractor has been paid in full for the construction of the
epariment doss not owe Maﬁtagc anything. Thete is no gennine issue of

e, and the Depattment is ontitled to judgment as a neattor of law,

Metrtiage has 1

SOVEREIGN IM?MUNITY
wo claims against the Départment in this cage. Ono of those claims is a -

breach of coniract claim. That claim stems from a contract between the

third patty beneficiary

Depattment and Freel,

works constraction cofriracts. Shirley’s Iren Works, Ine, v, City of Union, 403 S.C. 560, 574-5,

2013) (citing Sloan Const, Co., Inc. y. Southeo Crassing, Ine, 377 S.C.

743 §.B.2d 778, 785 (
108, 120, 659 S.B.2d 1

and, The SPPA’s bonding requiremettts are ingorporated into all public

58, 165 (2008)). Thus, the SEPA’s bonding requitements are incorporated
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S |
into the contract betwe"en the Depattment and Freeland,

The Supreme Gonrt has held that the exclugive proceduses for resolving suits on contracts

with the State or Sfate eniities awe contained within the South Catelina Consolideted

Procurement Cods, Uhisys Corp. v. South Carolina Budget and Control Bd. Div. of General
Services Information Techmology Meanagement Office, 346 S.C. 158, 170, 551 S.B.2d 263, 270

(2001) (citing 8.C, Codo Ann, §11-35-4230 “Authority to resolve contract and breach of contract

controversies”). Thosg procedures do not involve the oiteuit coutt, wnless a party: appeals the

decision of the procurgment panel. 8,C. Code Ann, §11-354410(6).

 Meritage’s third party beneficiary breach of conbract ¢laim is 4 contractual dispute with &

State entity, Beoauseithe procurement code provides the exclusive procedures for resolving

contact disputes withyState entitics—procedures removed from olrouit court until an appeal of

the procurement panel—Meritage should be barred from bringing its third party beneficiary

.breach of contract claim in clrcuit court. Nevertheless, the Supreme Court has allowed

subconfractors to sue on a contract with a Stato entity in cltcult court, when the suit is based on

the failure to comply| with the requirements of the SPPA, Slean Const, Co,, Ino. v. Southco

. ! .
Grassing, Ine., 377 S.@,ll. 108, 121, 659 §.E.2d 158, 166 (2008) (remanding subcontractor’s third

party beneficiary bregch of contract claim to circuit cowt for a determination of SCDhOT’s

liability to the subconltlactor) ; and Sloan Copst, Co., Ine. v, Southoo Grassing, Ine,, 395 8.C, 164, -

173, 717 B.E.2d 603,! 608 (2011) (affitming ciroult contt’s mling that SCDOT was liable ta

subconiragtor Tor its failure to maintain & valid bond under SPPA). Therofore, Metitage’s third

party benefioiaty bredch of contract olalm in ecirouit cowt is not bared by the doofrine of

soverelgn Irmuynity, nrhough it still fails as a matter of law for other ressons ouilined earlier,

(Nevertheless, the Department would like to preserve any right that it may have to argue against

Fage 10 of 12
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|
, ! :
the precedent of the Sfoan line of cases, in the event of an appeal).
Meritage’s qua!utum meruit claitn, however, is barred by soveroiga imnunity. “[Blecause
a stafute waiving the $tate’s immunity must be stiictly construed, the State can be sued only in

!
the manner and upon the terms and conditlons presciibed by the statute.” Unisys Cozp. v. South

Carolina Budget and Gontrol Bd. Div. of Genaral Services Informatlon Technology Management

Office, 346 S.C. 158,170, 551 S2.2d 263, 270 (2001) (citing Jeff Hunt Mach. Co. v. South

3
Carolina State Highway Dep’t, 217 S.C. 423, 60 8.5.2d 859 (1950)). In Unisys, the Supreme
Court made clear tha’é the State, because of the passugo of §11-35-4230, consented to be sued

baged upon contract; ﬂ;le State, however, did not and has nof consented fo suits in equity. _
Meritage’s queintum meruit olaim is obviously not based upon contract; quantum meruit
is an equitable rcmedl::y. Because the State has never consented to suits in equity, Meritage’s
quantum meruit c]&imliis batred by State sovereign immunity, whéther the claim is brought uader
the pracurement code é)l‘ in circuit court, Consequently, that claim fails as a matter of law.
, CONCYLUSION
! :
Based on the aimve, the Department moves for summary judgment. “Summary judgment

is appropuiate when it,is clear thete is no genuine issue of materlal fact and the moving patty is

" entitled to ajudgment!as a matter of law.” State Farm Fire & Casualty Co. v. Breazell, 324 5.C,
i

228, 230, 478 SB.2d 83 1, 832 (1996) (citing Café Associates, Ltd. v. Gerngross, 305 8.C. 6, 406

3.12.2d 162 (1591)). U;Iulcr Rule S6(b), a defending party can move for summaty judgmett at any
time. I '
- Although the Jﬁeparﬂmnt {s sympathetic to the plight of Merltage, the only legal recoutse

is apainst Frecland. Mﬁaritage caninot obiain any money from the Department, Becanse thete is no

|
gennine issue of mateﬁlial faot, the Department Is entitled to judgeuent as a mattes of law.
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36
APPENDIX037

!
:
i
]
)
1
-~ 1
!
T
i



Respecifylly submitted,

ALAN WILSON
Attorney Genetal

T. PARKIN C. HUNTER
Senior Assistant Attorney General
S.C. BarNo, 2827

Kevin Desmond Maroney
Assistant Attorney General
S.C. Bar No. 102545

Office of the At;fomey General
Post Office Box 11549
Columbia, SC 29211-1549

! BY: MWW |

May 26, 2017
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
j :
COUNTY OF RICHLAND ) 'THE FIFTH JUDICIAL CIRCUIT

Mei‘itage Assot Management, Inc., ) Civil Action Na.: 2016-CP-40-7647
d/b/a Centiry Glass Company )

Plaintiff, ) . , ..
) " >
AL ) ) r-)::’g. :‘: 1¢]
) CROSS MOTION FOR? & &
Freeland Constrnction Company, Inte,, ) SUMMARY JUDGMEN;E' ::‘ . J;:;
and the South Carolina Military ) 90:5' - o
Department ) ;:73 -‘-'TB:D .-f--‘-’;:a
| 3 g5 =
Defendant, ) é‘j - -
"y "y
ND MARONEY,

TO: THOMAS PARKIN C, HUNTER, ESQUIRE AND KEVIN DESMO
ESQUIRE, ATTORNEYS FOR SOUTH CARLINA MILITARY DEPARTMENT!:

PLEASE TAKE NOTICE THAT, the undersigned attorneys for the Plaintiff, will move
before a presiding judge for the Richland Court of Common Pleas on the tenth (10®) day after

service thereof, or as soon thereafter as may be heard, for an Order granting Defandants

summary judgment in accordance with Rule 56 of the South Caroling Rules of Civil vPro'ced_ure.

The grounds for this Motion are that the Defendant South Carolina Military Department
has filed a Motion for Summary Judgment. Plaintiff stipulateé to the facks asserted by the

Defendant and, as a result, fio genuine dispute as to any material fact exists.

This motion will be supported by a memorandum of law that may inclade deposition

transcripts, affidavits, and other evidentiary material which discovery has revealed in this matter,

*%Signature Page fo Follow™*

38
APPENDIX039



e

T i e

L g s,
PR s i W

. ——

- e

Columbia, South Carelina

July 13, 2017

Respectfully subumiited,

SWEENY, WINGATE & BARROW, P.A.

WA. Kend;yl’, f{

Wililam H; orough, Jr.,
Sweeny, Wingate & Baow, P.A.
Post Office Box 12129

Columbia, SC 29211
(803) 256-2233

ATTORNEYS FOR PLAINTIFF
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA }
)
COUNTY OF RICHLAND ) THE FIFTH JUDICIAL CIRCUIT
Meritage Asset Management, ne., Civil Action No.; 2016-CP-40-7647 ,‘ﬁ .
d/bfa Contury (lass Company, > =
OF m O
Plaintiff, _‘;’-—, =
r';:; [N _ﬂ.l-‘r
v o 2 &
i MEMORANDUM OF LAW INSUP $T@§
R =

SUMMARYJUDGMEH{F 2

Freeland Construction Company, Inc.,
A

and the South Caralina Military

)
)
)
)
)
)
g PLAINTIFI®S CROSS MOTION
)
Deprriment, )
)
)

Dofendants.

This matter comes before the Court on Plaintiff Meritage Asset Management, Inc., d/b/s

Century Glass Company’s (“Meritage”) Cross Motion for Summary Judgment. Meritage

respectfully requests that this Court grant {’s Motion for Summary Judgment and deny
Defandant South Cacoling Military Department’s (the “Dapariment”} Moton for the reasons sof
forth below,
FACTS

The facts relating to this Motion are not jn dispute, The legal issue is whether the
Department is obligated to pay a sub-contiactor for work performed on ihe §aluda Armory where
the department hes failed to camply with the requitements of the Liitls Miller Act and the
Subeontractors® and Supp]iers’ Payitient Protection Aot (“SPPA"), The Deparlinent failed to
require Defendant Freeland Construction to obtaih a payment bond for work performed, See

Defendant’s Motion for Summary Judgment and Memorandum in Support of Motion for

Sumunary Judgment at p, L. Fuortliermore, nelther the Department nor Freeland juformed

Moeritage of the failure to obfain a payment bond. Id. Freefand was paid in full but failed to pay

40
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Meritage. Yd. Freeland is in default. To daole, Meritage has still not been paid for the

satisfactory wark it performed on the Sahuda Armory. Id.

LEGAL STANDARD

A motion for summary Judgment shall be granted “if the pleadings, depositions, answers
to interrogatories, and admissions on file, logether with the affidavits, il any, show that there is
no genuine issue as 1o any material Fict and that the moving parly is entitled 1o a judgment a5 a
maiter of law.” Rule 56(c), SCRCP. “When a motion for summary judgment is made and
supported by such faots ug wauld be admissible in evidence at trlal, the adverse parly may not
rest upon the mere sllegations of his pleadings. Instead hiz response to the motfon must set forth

speoific facts, admissible in evidence, showing there is 4 genuine issue for trial. Ifhe does not so
respond, summary judgment should be entered against him.” Moody v. MeLellan, 235 5.C. 157,

163, 367 5.E.2d 449, 452-53 (Ct. App. 1988) (citing Rule 56(3_}, SCRCP).
ARGUMENT
Prior to the emigtment of South Carolina’s “Little Miller Act”, S.C. Cods Ann, § 11-30-

3030, South Carolina “law afforded limited pratestion to subcontractors and suppliers praviding

labor and materials on public projects.” Sloan Const; Co. v. Southeo Grassing, Ine, 377 8.C,

108, 113, 659 S.E.2d 158, 161 (2008). “[T]hese provisions are . . . enscted to nddress the

problem of subcontractors who tnay not use liens on public property 1o secure puyment for work
performed on public prajects . . .. Id. The Subcoatractors® and Suppliers® Payment Proteclion

Act (“SPPA™ was designed to “expand(] the protections afforded these pavtfes under the Little

Miller Acts.” Id. at 144, The SPPA states, in pertineitt part

(1) When a povernmental body is a party to a contract to improve real property, md the
contract is for a sum In excess of fifty thousand doflars, the owner of' the property ghall
require the contractor to provide g labor and material payment bond in the. full amount of

the contract...,,

2
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(3) For purposes of-any cenract covered by the provisions of this seetion, i is the duty of
the entity contracting for the improvement to take reasonable steps to assure that the

appropriate payment bond js isyted and is in proper form.
8.0, Code Ann, § 29-6-250 (omphasis added), Further, the South Carolina Supreme Cowrt hins
held that the “government's filure (o comply with the SPPA's houd requirements [] gives rise to

a third-party heneficlary breach of contract cledm by the subcontractor against the government

entity. Shivley’s Tron Works, Ino. v. City of inion, 403 S.C. 560, 743 S.E.2d 778 (2013) (citing

Sloan st 118, 659 S.1.2d at 164).
“[A] govemmental entlfy may be liable to 2 subconbractor only for breach of contract for

failing to comply with the SPPA bonding requirements.” Shirley’s Iron Works, Inc. v. City of
Unjon, 403 8.C, 560, 572, 743 S.B.2d 778, 784 (2013). Under the SPPA, the Department was
required to ensure that Fresland obmined a payment bond. It is not disputed thal the Departmenit

failed o do &o ~ in ity gwn Motion for Summary Judgment, the Department boldly proclaims that

it did not sesure a payment bond.
Sloan, howevet, giants the Department a pass: “the government entity’s

The holding ju

liabllity is limited to the remaining unpaid balance on the contract with the general contractor
when the subcontractor notifies the government of the general contractor’s nonpayment,” Sloan,
377 8.C. at 121, 659 8.B.2d st 165-86. With Sloan a5 a shield, the Department argues that its
failure to follow the [aw as prescribed is of no consequence. Because the Department paid the
full batance to Freeland, they are not liable.

The Court’s holding in Sloan showld be over(urned because it corrupts the very purpuse
for which the SPPA was created: to protect subcontractors that choose fo provide labor andfor
materials on government prajests, Tir o private construction seiting in which a sabcontractor has

not been paid for work completed, the subcontractor may take put & lien on a property it providad

3
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labor md fnaterials. See 8.C. Codo Ann. § 29-5-10. Because no lien may be had against the
govcmmcnr,:smnu businesses were at isk for financial ruin prior to the ‘enuctment of the SPPA.
Consider, withont the SPPA, a subcontractor pravides Iabor and/or materials but fs not paid.
When the sub appeals to thar prime and is told the prime is insolvent, he hes no option but to take
a Joss. The SPPA was specifically enacted to protect small businesses from this seenario.

The holding in Sloan castrates each of the protectlons afforded to small businesses by the
legislature in enacting the Little Miller Act und the SPPA. Tuke this case: Mexitage provided
labor and materials and was not paid. Meritage appealed to Freeland cnly to find Freeland is
insolvent and no payment bond existed, Bseause the Depmtment failed to follow the preseribed
and codified process, Meritaga has no option but.to take the loss. Daspite the enactment of the

South Carolina Little Miller Act and thie SPPA, (he Slpan Couct has ensursd that the outcome is

the same,
CONCLUSION

Meritage respectfully requests that the Coutt grant Summary Judgment In its favor as 2
third-party beneficiary to the coniract between the Department and Defendant Freeland for the

Departrient’s admitted failure to comply with the SPPA’s bonding requirements
Respeetfully submitted,
SWELENY, WINGATE & BARROW, P.A.

Blerett A. Kéndall, 11

Witiam B/ Yarhorough, Jr.
Sweeny, Wingate & Barcow, P.A.
Post Office Box [2129
Columbig, SC 29211

Coluntbia, South Carolina (803} 256-2233
November 29, 2017 ATTORNEYS FOR PLAINTIFF
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State of South Carolina
In the Circnit Court

County of Richland

Meritage Asset Management
Inc., et al.,

Plaintiffs, 2016~-CP-40-07647

versus Decembar 8, 2017

Freeland Construction Columbia, South Carolina

Company Inc,, et al.

)
)
)
)
)
)
)
)
)
)
J
}
)
)
)
Defendants. )
}

TRANSCRIPT OF RECORD

B EFORE:

The Honorable Thomas §. Cooper, Jr.

APPEARANCES:

William Harley Yarborough, Jr., Esqg.
Attorney for the Plaintiff

Kevin Desmond Maroney, Esq.
Attorney for the Defendant

PROVIDED FOR: Will Yarborough, Jr,, Esq.

FOR COPIES CONTACT: DeeBAnne Varnadoe
" 0ffiecial Court Reporter

Fifth Judicial Cilrouit, At-Large
dvarnadoe@asccourts.oryg

THIS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, ESQ.
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EXHIBITS

FOR THE PLAINTIFE:

P1 ATA Document - Contract . . .

P2 Subcontractor’s Application for Payment
P3 Affidavit of Randy Wright . .

. P4 Computation of Interest

FOR. THE DEFENDANT:

(WHREREUPON, no exhibits were introduced during
this proceeding.}

THIS TRANSCRIFPT WAS PREPAEED FOR WILIL YARBOROUGH, ESQ.

10
11
11
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PROCEEDINGS

PEE COURT: Meritage Asset versus Freeland

Construction.
Please ldentify yoursslf for the record.

MR. YARBOROUGH: William Yarborough for Merltage

Aaset.
MR. MARONEY: Kevin Maroney for the South carolina

Department of the Military.

MR. SMITH: I’m Edward Smith, Your Honor. 1I'm not

hear to argue. I'm just here to merely observe and be of

assistance.

THE COURT: You're what they call eye candy.

I’'m sorry, and you are?

MR. YARBOROUGH: William Yarborough for Meritage

Asset, Your Honor.

THE COURT: All right., It’s your motion, Mr. Maroney.

 MR. MARONEY: Thank you, Your Honor, We also have a

motion to amend on the docket. I don’t know if you want to

address that or just go straight to the motion for summary
Jjudgement. .
MR. YARBOROUGH: Your Honor, if I may? T think it

might be easiest if he does hia motion and we kind of put
the motions for summary judgement together with the cross

motionas. We don’t really have a disagreement on the facts,

It might make the later argument moot.
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THE COURT: Well, somebody tell me something about it.

MR. MARONRY: Yes, Your Honor;

Just for the motion to amend, we move to add the
defense of a mechanics failure to pursue a mechanics’ 1ien.

PHE GOURT: Well, tell me what happened.

MR. MBRONEY: I’m sorry, Youx Honor.

The Department of the Military contracted with

Freeland Construction in this -- to perform certain work on

various -- in this case, an armory. Freeland then

cantracted with the subcontractor Meritage.

The work was completed on June lst on the Saluda

AXmory.
. THE COURT: Was that 20177
MR, MARQNEY: 2016, Your Honor. Excuse me.
The Department paid Freeland, the general contractor,

in full on June 7, 2016. The first time that the

Department learned of the lack of payment between Freeland

and Meritage was August 8, 2016. That fact is important

because the Plaintiff Meritage brings a third party
beneficiary breach of contract claim based on the
Subcontractors’ and Suppliers’ Payment Protection ael.
The South Carolina Supreme Court has stated that the
only -- that the 1liability is limited to the amount
outstanding‘on the contract between the agency and the

general contractor at the time of notice. In this case,

THIS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, ESQ.
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notice was given after payment had been given in full, =so

there i3 ne recovery possible.
What -~ when was the certificate of

THE COURT:
occupancy, if there was one, issued?
MR. MARONEY: I don’t —— I don’t think there was one,

Your Honor, but T wouldn't be able to say fox certain.

THR COURT: Well ———

MR. MARONEY: It was —- the work was coipleted on June

lst and the paymenﬁ was given in full on June 7, 2016 and

then it —-~

THE COURT: So work waa completed on June lst.

MR. MARONEY: Yes, Your Honox.
is

THE COURT: And payment was made on June 7, 2016;

that correct?
MR. MARCNEY: That’s correct, Your Honor.

PHE COURT: And that’s -- and that was the remaining

balance on the contract.

MR. MARONEY: Yes, Your Honor.

THE COURT: And the notlce wasn't given until August

Bth?

MR. MARCONEY: That’s correct, Youxr Honor.
And that was not in the form of a lien.
It’s

THE COURT:

MR. MARONEY: It was hot in the form of a lien.

an e-mail, It’s listed in the affidavit in support,

paragraph eight. It‘s an e-mail to one of the individuals
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at the South Carolina Pepartment of the Military. And Mr.

-— and Meritage agrees with the facts and the issue of

notice.
PHE COURF: What is your motion to amend?

MR. MARONEY: We can actually drop it, Your Honor,

unless you’d like me to —— we had maved, but we can drop

that motion.
THE COURYT: Well, it’s up to you.

MR. MARONEY: We’ll go ahead and drop it.

THE COURT: All right. It’s withdrawn. That one’s

signed.
and it looks like, Mr. Yarhorough, you have a motion

for default?
MR. YARBOROUGH: Yes, Your Honoxr, against co-defendant
Freeland Construction.

THE COURT: Against who?

MR. YARBOROUGH: Freeland Construction, Your Honor.

THE COURT;: Okay.

MR. YARBORQUGH: Would you like to hear that now, Your

Honox?
THE COURT: Yes. Rither that or -- Yes, I think we
get to -- that will take us to the two motions for summary

judgement.
MR. YARBORQUGH: Sure,

THE, COURT: ALl right, Go ahead.

THTS TRANSCRIPT WAS PREPARED FOR WILL, YARBOROUGH, ESQ.
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MR. YARBOROUGH: Your Honor, Méritage Asset signed -

enacted a contract with Freeland Construction for this

project on the Saluda Armory. It was for a total amount of

Fifty Thousand Six Hundred Dollars ($50,600) and that

contract was actually appended to the complaint in this

matter.
I have a copy of it 1f you'd like to see it, Your

tHonor.
THE COURT: Well, do you want me to see it?

MR. YARBOROUGH: I would, Your Honox.
(WHEREUPON, a document is presented to the Court.)

THE COURT: All right. Hold on a minute. Ma'am, are

vou involved in thils case?

UNIDENTIFIED SPEAKER: I'm just watching from the

Attorney General's office,

THE COURT: Okay. I didn't want to hold you here

becanse this make take some time, if you had another case.
All right. Tell me about thils, Mr. Yarborough.

MR. YARBOROUGH: Your Boner, we completed work and

submitted our £inal inveice on May 20, 2016 which made

payment due 30 days following that application for payment.

I have the application for payment here to¢, Your

Honor, and I will pass it up.
We were never pald. To date we have not been paid

anything on this contract, so that's a total of --—-

THIS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, RESQ.
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THE COURT: Nothing?

MR. YARBORQUGH: Wothing.

THE COURT: No periodic pay?

MR, YARBOROUGH: Nothing, Your Honor.

THE COURT: Okay.

MR, YARBOROUGH: 8o the total of Fifty Thousand Six

Hundred Dollars ($50,600) total, plus interest which is
computed ~- which is accounted for in the contract at a

rate of 8.75 — well, 1t's the South Carolina rate per

statute, but itfs 8,75 percent per annum.

THE COURT: Tell me why they should —-- you should find

them in defanlt.

MR. YARBOROUGH: Well, Your Honor, we served them with

the complaint on February 9, 2017. Default was actually

entered on March 28, 2017. To date we've heard nothing

from Freeland Consgtruction in regards to this lawsuit.

Wa sent them a letter. We had a -- we had another

hearlng on this that was ultimately continued because we

had a trial that week, Your BHonor, and then we sent a

letter giving them notice of that default hearing. BAnd we

gave them —— we sent them a letter for this one as well,

Your Honor, and we have -——-

THE CQURT: Where's your notice letter?

ME. YARBOROUGH: Your Bonor, I actuwally don't have it

I can submit it te the Court. We do have a

with me.
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letter and it was sent, L belleve, on November 6th by

certified and regular mall.

TPHE COURT: Well, it should -- let's put it in the

file.
MR, YARBOROUGH: A1l right.

THE COURT: Eor-your ﬁrotection.
MR. YARBOROQUGH: Yes, Your Honor.

Your Honor, I alsc have -—--

THE COURT: Now, do we have -- is there any doubt

about the amount of damages yoﬁ're seeking?

MR. YARBOROUGH: No, Your Honor. I actually have an

affidavit ——-
THE COURY: Was that provided to them?

MR. YARBOROUGH: Yes, sir. I have an affidavit from

Randy Wright who is the owner of Meritage Asset Century
Glass and it states that's it's Pifty Seven Thousand Two

Hundred and Ninety-Six Dellars and Eighteen Cents

{557,296.18).

THE COURT: Make it part of the record.

MR. YARBOROUGH: Yes, Your Honor, I will,

And I also have a computation of that lnterest if
you'd like it,
Make it part of the record.

THE COURT:

MR, YARBOROUGH: Will do.

Your Honor, I would like to introduce Subcontractors

THRIS TRANSCRIPT WAS PREPARED FOR WILT, YARBOROUGH, ESQ.
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Application for Payment as Plaintiff's Exhibit Number Two.
(WHEREUPON, Subcontractors’ Application for
Payment was introduced and received into
evidence as Plaintiff's Exhibit Number Two.)

THE COURT: Without objection.

MR, YARBOROUGH: And Your Honor, I;d like to make the
contract between Meritage Asaset and Freeland Construction
Plaintift's Exhiblt Number One.

(FWHEREUPON, the Contract betwean Meritage
Asset-and Freeland Construction was
introduced and received into evidence as
Plaintiff's Exhibit Number One.)

THE COURT: Without objection.

MR. YARBOROUGH: The Affidavit of Randy Wright as

Plaintiff's Exhibit Number Three.
(WHEREUPON, the Affidavit of Randy Wright

was introduced and received lnto evidence as
Plaintiff's Exhibit Number Thres.}

THE COURT: Without objection.

MR. YARBOROQUGH: The computation of interest as

Plaintiff's Exhibit Number Four.
{(WAEREUPON, the Computation of Interest was

introduced and received into evidence as

Plaintiff's Exhibit Humber Four.)

THE COURT: Without objection.
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Anything further on this lssue?

MR. YARBOROUGH: No, Your Honoxr. And I have a

prepared order 1f you'd like it.

THE COURT: You do?

MR, YARBOROUGH: Yes, sir.

" THE COURT: Hand it up, please.

file

contractor in this

Department on June 7, 2016.

notice by Meritage of the nonpayment between Freeland and

Meritage until August 8, 2016 after full payment had been

(WHEREUPON, a document 1s presented to the Court.)

THE COURT:
it.

MR. YARBOROUGH: Thank you, Your Honor.
THE COURT: Who filed first? .

MR, MARONEY: 1 did, Your Honor.

THE COURT: All right. You may proceed.
MR. MARONEY: Thank you, Your Honox.

As T noted in the earlier recitation, the general

given.

The Supreme Court in Sloan and then reaffirmed in

T've signed your order and I'm going to

The Department was not given

12

case, Freeland, was paid in full by the

Shirley’s Iron Works said that the thilxd-party beneficiary

breach of contract claim based on the S5PPA, the

gubcontractors' and Suppllers' Payment Protection Act, is

limited to the amount outstanding on the contract between
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4

the agency and the general contractor at the time notice is
given of nonpayment between the general and the sub. That
precludes any recovery for Meritage under the SPPA in this
case. That's Lthe argument pertaining to the third-party
beneficiary breach of contract claim, Your Honor.

Meritage has also asserted a gquantum meruit claim.
For that we have two principle arguments, Your Honor.

First, in Shirley’s Iron Works, the Court made clear
that the existence of an outstanding —- the existence of a
valid contract enforced precludes quantum meruit because

it's fundamentally at odds with an equitable -- with that

equitable claim which is supposed to occur when there is no

governing contract. In thils case, as just occurxed, the --

Meritage has brought Freeland into default for the contract
befween them. They've also asserted a breach of contract
claim against —- they don’t dispute that there's an existed
~- an existing governing contract for both Meritage and
Freeland as well as between the Department and Freeland.
That precludes a guantum meruit claim, Your Honor.

In addition, even if the?e is some -— perhaps some
case law that might indicate a guantum meruit claim can be
made, the limitation is the same as for the SPPA, which is
when a general contractor has been paid in full the agency

or property owner does not owe anything or recovery is not

posaible under a guantum meruit claim.
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PHE COURT: Is there evidence in the file that you

paid the general contractor in full?

MR, MARONEY: Yes, Your Honox. It's attachment --

it's in our motlon for summary judgement. The final
payment was deposited -- it's affidavit in support,

paragraph six. The affidavit in support is attached to the

motion for summary judgement.
THE COURT: As what? Exhibit what?
MR. MARONEY: It's ——
Tt's not an exhibit. I found it.
It's the ~— That's

THE COURT:

MR. MARONEY: Yes, Your Honor.

correct. Tt's the affidavit that's referencing various —-—

the - screenshot was Exhibit T -- pardon me -- which shows

the direct deposil clearing date was June 17, 2016; that's

Exhibit E of the motion for summary judgement. But the

payment 18 explalued in the affidavit in suppori which is

at the back of the motion for summary judgement or attached

to the motion for summary Jjudgement.

THE COURT: All right. Anything further?

MR. MARONEY: No, Your Honor.

THE COURT: All right., Mr. Yarborough.

MR. YARBOROUGH: Your Hopox, we do not dispute the

facts in this case and we understand that we have a hill to

olimb and some hurdles to jump.

The South Carolina Supreme Court found in Slcan and

THTS TRANSCRIPT WAS PREFARED FOR WILL YARBOROUGH, ESQ.
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did later affirm in Shirléy’s Tron Works that the
government's failure to secure a payment bond under the
SPPA does give rise to a third-party breach of contract
action against the government by an ilnjured subcontractozr.

And to reach this conclusion, Your Honor, the Supreme Court

looked at the legislature's intenl in enacting SPPA. And

in Sloan the Conrt stated that as a remedial statute, the

SPPA should be liberally constrved to effectuate its
purpose. And it further went on to quote that the very
title of the SPPA clearly indicates the General Assembly
intended to provide stronger payment protection
specifically for asubcontractors and suppliers on government

projects.

THE COURT: Let me ask you, what should they have

done?

MR. YARBOROUGH:
with their duty in ensuring that Freeland had the payment

Your Hanor, they should have complied

bond in place prior to granting Fresland Construction the

contract,

THE COURT: Okay.

MR. YARBORQUGH: Going forward, Your Honor, the Court

algo found that the SPPA does create an affirmative duty on
behalf of the govermment and that the legislators intended

for subecontractora to be able to vindicate their rights as

agalnst the government when they're injured.
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The Court further looked at the public policy behind
SPPA and they said that protecting the subcontractor’s
payment rights on government projects encourages
competitive bidding on projects which leads to a more
efficient use of our tax dollars.

Your Honor, with one hand the Court giveth and then
with the other it taketh away, because in Slcan and in
Shirley's Iron Works, as we stated corxrectly, it did limit¢
the recovery to the amount that was -~ that is due —— that
is still remaining dus at the time the goveroment receives
the notice by the subcontractor that they have not bsen

paid by the general contractor.

But Your Honor, we would draw a distinction between

Sloan and Shirley because in both Shirley and Slcan the
Court had the background of knowing fthat the subcontractors
knew and notified the Court or notlfied the governmeant

prior to the govermment issuing f£inal payment that they had

not been paid in £full.

Your Honor, we don't have that today. This is a novel

set of facts because in our case we didn't submit a final
invoice until May 20, 2016, so payment on that was due on

the 30th of June -- or about 30 days later which would be

June 20, 2016. And as we stated earlier, the final payment

was posted on, I think it was -— he said June 7th but I

believe that was June 17th, but I could be wrong. But

THIS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, ESQ.
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either way, Your Honor, that is before the payment was due

to Meritage Asset under contract, so it was simply

impossible forxr us to know in the situation that we were not
going to be paid until -- according -~ if the Slean and the
Shirley courts previous case law is utilized in this
gituation, there 1s no possibility for us to ever recover
in this case because our remedy was cut off before our
payment was even due.

And, you know, we believe that if the Supreme Court

was faced with the facts of this case, their conclusion

might be different, you know, especially considering the

strong stance they took on the legislative ilntent and the

public policy behind the SPPA. You knoﬁ, aod 1f they had

not, the ruling would really have been at odds with itself.
They would grant the protections that the legislators
intended under the SPPA, but then say never mind aﬁd you
actually don't get this in this situation. And that's just

-- we believe that doesn't go together.

So the situaticn that existed prior to the enactment
of the SPPA was if a subcontractor performed work on a
éovernment project and the —- and, you know, submitted
their bid for payment and it came back that the prime
contractor was Insolvent, there likely would be no remedy
and they would essentially just take a loss, and that's

what the SPPA was enacted to protect agalnst. Bot then
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after Shirley in -- or after Sloan and Shirley, if that

holds, essentially the teelh of theISPPA wotld have been
completely nullified because now we have a subcontractor
who applies foxr payment with the prime contractor only to

find that the prime contractor is insolvent and they're

left with nothing again. Sc the entire puxposa of the SPTA

is overridden if Sloan and Shirley applied in this specific

fact pattern.

THE COURT: All right.

MR, YARBORQUGH: Your Honor, we would submit that

instead of Sloan and Shirley applying and there's no
potential for recovery, like in this case, that the Court

modify how it would see it and take the stance that the

Florida and Texas courts have taken. They have similar

statutory structure, Your Honor, whexe there's an

affirmative duty on pehalf of the government. And

esgsentially ~— and I have copies of bath of those cases for

your guys and for the Court if you'd like it. But

egsentially, what those cases do is they -- if the
government does not comply with its duty, then they become

insured themselves so they step into the shoes of the

bonding agency. And so if they don't comply with their

duty, they then have to pay what would amount to probably

double in that contract.
Your Honor, so that's what we submit should happen in
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this situation.

As far as ny motlon for summary judgement, my motion
for summary judgement is extremely simple. It's just that
the SPPA creates a duty to the government, the govermment
didn't comply with that duty, and the Supreme Court
provides a remedy for third-party breach of contract when
the government fails to uphold that duty.

And since the government did fail to uphold that duly
and we are left with an injury, Your Honor, we would

respectfully request that -- we ask for recovery due from

the contractor —— from the govermment who did not ensure

that they complied with their duty.
THE CQURT: All right.

MR. MARONEY: If ¥ may, Your Homor? I would note that

this particular distinotion was not made in the memorandum
of law, so T haven’t -- obviously, I haven't reviewed these
cases that Mr. Yarborough presentaed to the Court.
Nonetheless, T would direct the Court to Slean

Construction Company where in the section that starts on
page 121, the Extent of Government Tiabillty sectien, it
draws a parallel between the SPPA and the mechanics' lien
statute. The Court said that they were taking cues from
the mechanics' lien statute and that is why they decided to

limit thé extent of the government liability to the amcunt

outstanding on the contract between the property awner —-

THIS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, ESQ.

62
APPENDIX063




10
11
12
13

14

16
17
18
19
20
21
22
23
24

25

20

in this case the government agency and the general
contractor becauge that's how it would work under the
mechanics' lien statute. A property owner is not entitled

to pay both the general contractor in full and a
subcontractor in full. That was the reasoning.

So these other statutes that were menticned in these
case laws might be -- they might be doing exactly what Mr.
Yarborough says, but I haven't been able to review them.
But in our governing case, Sloan, the Court didn't look at
other bonding. statutes; it looked at the mechanics® lien
statute and the —- and the way the mechanics' lien statute

was the rationale —- was adopted as the rationale for

limiting government liability under the SPPA,

THE COURT: Are you saying that the subcontractor ailts

‘on his rights?

WR. MARONEY: Essentially, Your Honor.

THEE COURT: All right,

MR. MAROWEY: If there's no -- 1f the subcontractor —.

these are sophlsticated parties and if the subcontractor
was concernad about payment, I believe -- I'd have to
double check but I don't believe that they reached out

prior to check about the bond when they entered the

contract with PFreeland. 1 don't believe they checked until

that. It's not disputed they did not give notice of

nonpayment until August 8th,

ESQ.
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THE COURT: Okay.

MR, MARONEY: And again, the -— I'm not disputing what

Mr. Yarhorough said about these cases, but our court was
not drawing any comparison between the SPPA and other

ponding statues. It was discussing and drawing comparison
between the SPPA and the mechanica' lien statute. And the

mechanles? llen statute ls very clear that 1iability is
limited to -- for a property owner to the extent that's

outstanding on the contract between the property owner and

the general contractor.
THE COURT: Okay. Anything further?

MR. YARBOROUGH: Your Honor, I would just gquickly note

that historically there are actually two types of
mechanics! liens and that's what you see in the statute. I
believe it's codified in two different sectioms —- and I
can't remember the first two, but the last is 20 and the

second one is 40, Your Honor. And what that is, is in 20

there is no mention of the remaining balance due by the

owner under a mechanics' lien. And I think that's a

codification of the historie principle that there are two
types of mechanias' liens, Your Honor, whereas that one

section of the statute does not state anything about what
the owner -- what the owner has left due on the vontract

with the general contractor, the second part of that

gtatute does, Your Honor.
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S0 I believe there are two different types of
mechanics’ liens. One precludes recovery agalnst the owner

beyond what's owed on the general contract, and the other

one does not.

MR, MARONEY: There are two -— there are two

mechanics' liens statues. One applies to the general

contractor and the other is specifically for

subcontractors, Your Honor. But there is no —-- the

distinction -- the case law governing the llability between

a property owner and a subecontractor is as I just stated

and is as the Court stated it in Sioan, that a property

owner never needs to pay a subcontractor beyond the amount
outstanding on a contract between a property ownex and the

general contractor at the time of notice of nconpayment.

THE COURT: Okay. Proposed orders in ten days.

MR. YARBOROUGH: Thank you, Your Honor.

MR. MARONEY: Thank you, Your Honor.

{(WHEREUPON, the hearing in the above-entitled

matter was concluded.)
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1.

STATEMENT OF ISSUES ON APPEAL

DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT IN FAVOR
OF THE GOVERNMENT ON A SUB-CONTRACTORS’ CLAIMS FOR PAYMENT
AGAINST A GOVERNMENTAL AGENCY WHERE THE AGENCY FAILED TO
FULFILL ITS STATUTORY DUTY TO ENSURE THAT A GENERAL CONTRACTOR

OBTAINED A PAYMENT BOND?
DID THE TRIAL COURT ERR IN DENYING SUMMARY JUDGMENT IN FAVOR OF

- A SUBCONTRACTOR ON ITS CLAIMS AGAINST THE GOVERNMENT WHERE

THE GOVERNMENT FAILED ‘10 FULFILL ITS STATUTORY DUTY TO ENSURE
THAT A GENERAL CONTRACTOR OBTAINED A PAYMENT BOND?

APPENDIX074



STATEMENT OF THE CASE

. This appeal .arises from a breach of contract action 'initiated by Meritage Asset
Management, Inc., d/b/a Century -G-Eass Company (“Appellant”) against Freeland Construction
Compary, Inc. (“Freelénd”j and South Carolina Military Department (“Respondent™) as a result
of nonpayment for work Appeltant performed on the South Carolina Nétional Guard Armory
(“Saluda Armory™) in Saluda, South Cm‘oﬁna. Petitioner ﬁled the Sllﬁmons and Complaint on
December 29, 2016 in_ the Richland Countyl.(f'ourt of Common Pleas alleging, in part, Respondent’s
breach of c_ontrac't. Respondent answered .and subsequently filed its Motion for Summary
Judgment on May 26, 2017: Petitioner filed a cross Motion for Summary Judgment on July 14,
2017. The competing Motions for Summary Judgment were heard on December 8, 2017, The
Hoenorable G Thomas Cooper, Jr. cﬁtered an Order denying Petitioner’s Motién for Summary
Judgment and gfanting Respondent’s Motion on January 8, 2018. Petitiéner served its Notice of

Appeal of the trial court’s order on February 5, 2018, | B
The undisputed facts underlying the case are as follows: On September 19, 2014,
Respondent awarded Freeland the general contract for the Saluda Armory Project, It is undisputed
that Respondent did not ensure that Freeland had a payment bond in place prior to awarding the
contract or at any i:}hase of the Saluda Armory Project. See ¢.g. Respondent’s Motion for Summary
Judgment at p. 1; R. p. 26. Appellant submitted a subcontract proposal to Freeland for the Saluda
Armory on January 21, 2016. Freeland accepted the proposai on January 27, 2016 and Appellant
subsequently successfully completed afl work due under the subcontract. See e.g. Court’s Order,
January 27, 2018 at p. 2; R. p. 3. Appellant submitted a final invoice to Freeland on May 20, 2016
for $50,600.00, the total amount of the contract, with payment due on June 20, 2016. Transcript

of Record 8:1-6; 16:19-23; R, p. 51, lines 1-6; R. p. 59, lines 19-23.
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With Appellant’s payment pending, Freeland ﬁnali’zed work on the Saluda Armory on June
1, 2016 and submitted its final invoice to Respondent on June 3, 2016. Respondent promptly paid
the final invoice dne'to Freeland on June 7, 2016. On August 8, 2016, after Respondent had made
final payment, Appellant notified Respondent that it had not been paid for its work. To date,

Appellant has received no compensation its work completed on the Saluda Armory.
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ARGUMENTS

L. BECAUSE NO FACTUAL ISSUES WERE PRESENTED TO THE TRIAL COURT,
RULINGS ON CROSS-MOTIONS FOR SUMMARY JUDGMENT SHOULD BE

REVIEWED DENOVO,

In the parties’ cross motions for summary judgment, “[bJoth parties agree[d] that the facts
in this case are not in dispute. . ..” Court’s Order at p. 1. As a result, the Court was asked to rule
strictly on the legal issues 'presented. Id. As the only questions before the trial court were

questions of law, the trial court’s ruling should be reviewed de novo. See e.g. Fesmire v. Digh,

385 S.C. 296, 302, 683 S.E.2d 803, 807 (Ct. App. 2009) (“[The Court of Appeals] reviews all

questions of law de novo."’); I'On, _LfL.C-. v. Town of Mt, Pleasant, 338 S.C. 406, 411, 526 S.E.2d
716, 718-19 {2000) {(citing S.C. Const. art. V, §§ 5and 9; S.C. Code Ann. §§ 14-3-320 and -330

(1976 & Supp. 1998); S.C. Code Ann. § 14-8-200 (Supp.1998) (granting Supreme Court and
Court of Appeals the jurisdictioﬁ to corre.ct errors of Jaw in both law and equity actions)); see also

S.C. Dep't of Transp. v. M & T Enters. of Mt. Pleasant, LLC, 379 8.C. 645, 654, 667 S.[.2d 7, 12

(Ct. App. 2008) (“Questions of law may be decided with no particular deference to the trial

-~

- court.™.

11 THE SOUTH CAROLINA SUBCONTRACTOR AND SUPPLIER PAYMENT
PROTECTION ACT GIVES RISE TO A PRIVATE RIGHT OF ACTION
AGAINST A GOYERNMENT ENTITY FOR FAILURE TO ENSURE THAT A

CONTRACTOR IS PROPERLY BONDED.

A. South Carolina’s Little Miller Act and Subcontractor and Suppliers Payment
Protection Act (“SPPA”) are intended to provide protection and recourse to
subcontractors on government projects where traditional Mechanic’s Liens

are not available.

Prior to the enactment of South Carolina’s “Little Miller Act”, S.C. Code Ann. § 11-30-
3030, South Carolina “law afforded limited protection to subcontractors and suppliers providing

labor and materials on public projects.” Sloan Const. Co. v. Southco Grassing, Inc. 377 S.C. 108§,

113, 659 S.E.2d 158, 161 {2008). In a private construction setting, a subcontractor that has not

4
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been paid for work completed may take out a lien on a property for which it provided labor and
materials. See S.C. Code Ann. § 29-5-10. However, because no lien may be had against the
gow;:mment, unpaid subcontractorf;' on. government projects were left with [ittle or no remedies
available. In response -tq ﬂle discrepanc-y inremedy, the Iegislatu_r-e stepped in. “[T]hese provisions
are . .. enacted to address the problciﬁ of subcontractors who may not use‘ liens on public property
fo secure péyment for Worlc performed on public ﬁrojects ....7 Sloan, 377'S.C. at 113, 69 S.E.24
at 161. South Carolina’s Littler Millér Act is modeled after the Federal Miller Act legislation,
which was enactéd to address the problem of subcc;ntl'actors who miay not take out mechanic’s
liens on pubiic property to secure payment for work performed on public projeéts and must
otherwise rely on the financial solvency of prime contractors. 40 U.S.C. §§ 3131, et seq.

The Subcontractors” and Suppliers’ Payment Protection Act (“SPPA”) was designed to
“expand[] the protections afforded these parties under the Little Miller Acts.” Sloan, 377 S.C. at
114, 69 S.E.2d at 161. The SPPA states, in pertinent part:

(1) When a governmental body is a party to a contract to improve real property, and
the contract is for a sum in excess of fifty thousand dollars, the owner of the
property shall require the contractor to provide a labor and material payment bond

in the full amount of_ the contract, ...

{3) For purposes of any contract covered by the provisions of this section, it is the

duty of the entity contracting for the improvement to take reasonable steps to assure

that the appropriate payment bond is issued and is in proper form,
5.C. Code Ann. § 29-6-250 (emphasis added).

The South Carolina Supreme Court examined the statutory framework behind the SPPA in
Sloan, first nolting “that the very title of the SPPA clearly indicates the General Assembly intended

to provide stronger payment protection specifically for subcontractors and suppliers on

government projects.” Sloan, 377 5.C. at 115, 69 S.E.2d at 162 (citing Broadhurst v. City of Myrile
"5
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Beach Elec. Comm'n, 342 S.C. 373, 381, 537 S.E.2d 543, 546 (2000) (using title of statute to

support a judicial interpretation)).r Further, the Court noted that it “has long held that such remedial
statutes should be liberally construed in order to effectuate their purpose.” Id. (citing S.C. Dept.

of Mental Health v. Hanna, 270 S.C. 210, 213, 241 S.E.2d 563, 564 (1978).

The Supreme Court recognized that the General Assembly, in enacting lﬁe SPPA, went one
step further than the Little Miller Act’s bond requirement by establishing both a duty on the part
of the governmental body to require payment bonding, as well as a standard of care for overseeing
the issuance of a proper payment bondl. | 1d. In other words, the General Assembly provided

subcontractors greater protections and remedies by placing an affirmative duty on the

“In placing an

governmental entity to assure the appropriate payment bond is issued. See id.
affirmative duty on the government-that-is-absent-from the Eittle Miller-Acts; {the-Supreme Court—————
found] that the legislature must have intended for those to whom the government owed the duty to
be able to vindicate their rights under a statute enacted for their special benefit. [d. at 116, 659

S.E.2d at 1623 (citing Stale ex. rel. McLeod. v. Montgomery, 244 S.C. 308, 314, 136 S.E.2d 778,

782 (1964) (finding that a court must presume that the legislature “intended by its action to
accomplish something a’r-id not‘_to do a futile thihg”}). Thus, the Court in §10__én held that “the duty
created under the SPPA gives rise to a private right of action against a government entity for failure
to ensure that a contractor is properly bonded.” Id. at 118. Specifically, “govemn.'l(.aut may be liable
lo a subcontractor for breach of contract for failing to comply with SPPA bonding requirements.”

Id. at 120; see Shiﬂey’g. Iron Works, Inc. v. City of Union, 403 S.C. 560, 743 S.E.2d 778 (2013)

(clarifying that “a governmental entity may be liable to a subcontractor only for breach of contract

for failing to comply with SPPA bonding requirements.” (emphasis added)).

)
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B. Appelant is entitled to Summary Judgment against the Appellant for
Breach of Contract duc to the Appellant’s failure to ensure that the

Contracter had obtained a payment bond.

Respondent awarded Freeland the general contract for the Saluda Armory Project on
September 19, 2014, Court’s Order at p. 2; R. p. 3. It is undisputed that Respondent did not ensure
that Freeland had a payment bond -in placé prior to awarding the contract or at any phase of the
Saluda Armory Project. See e.p. Respondent’s Motion for Summary Judgment atp. 1; R. p. 26._

. Based on Respondent’s failure to comply with its statutorily prescribed duty, Appellant remains
unpaid for its work on the Saluda Armory to this day. BecauserRespondent failed to comply with’

the SPPA bonding requirements, Appéllant was, and is, entitled to summary judgment in its favor
for Respondent’s breach of contract.
L THE TRIAL COURT ERRED IN HOLDI NG THAT THE SUBCONTRACTOR

WAS NOT ENTITLED TO RELIEF WHERE IT WAS NOT AFFORDED ANY
OPPORTUNITY TO GIVE NOTICE OF NON-PAYMENT.

A. The holding in Sloan that purports to limit government liability should not by
applied to the facts :it hand. .

Although the issue of limits on governmental lability under the SPPA was not directly
before the Court in Sloan, the Court took the opportunity to “clarify” its holding. Sloan, 377 S.C.

at 121, 69 S.E.2d at 165. They stated:

Given the similar purposes behind the SPPA bond requirements for
public projects and the subcontractors mechanics’ lien on private -
waork, we hold that in tort or contract action arising under the SPPPA,
the government entity’s liability is limited to the remaining unpaid
-balance on the contract with the general contractor when the
subconfractor notifies the government of the general contractor’s

nonpayment.

Sloan at 121, 166-67.

APPENDIX080



In Sloan, the subcontractor gave notice (o the Department of Transportation that it was
owed money by the general contractor 14 months before payment was made to by the DO to the

general contractor. [urthermore; payment was made after a direct representation to the DOT by

the general contractor that all of the subcontractors were paid in full. Stoan at 111, 160. Tt appears
that the record before the Coﬁrt was insufficient to determine how much was‘ ow;ed at the time o.f
the natice, thus the matter was remanded to the trial ‘(Azourt for that dcteﬁninatioﬁ. 1d. at 121, 166.
tere, no notice of _non-payment was given to the Respondent pﬁor lto its payment to the
general contractor because no payment was due. Appeilant subm_it_tcd an invoice for its work on
May 20, 201 6,7with paymeﬁt. dﬁe in 30 days. On June 1, 2016, thf; 'General-antractor submitted
its final invoice to the Respondent, wﬁjch was paid in 3 days. | T hu.s, the Respugdent paid the
General Contl'actur 17 days before payment by the cbntractor wés due to lhe_AppeHant. Thére is
nothing Century Glass could have done tlo protect itself &oﬁ this unfortt;latc .sittﬁation.
Based on these facts_, ai;d applying the hold'mg of Sloan, the trial éouﬁ held that the
- Department had no liability to Century Glass and granted judgmient. Bﬁt,i Centur}'/‘(’r!ass: could not
have given notice of non;payment prior to tﬁe Department’s payment because the non-payment
had not yet occurréd. Ndn—payment didn’t oceur until aft_cr liabilityr-was extinguishe& by payment.
This can’t be-the intézid.ed_ 1‘esu.1t of er The Trial Court should have relied on the fact
that no payment was due, thus no “liability” had yet &tte.l(:hf.:d to the Department at the time payment-
was made to Freeland. Thils, because no 'lielibility had attached, no liability could be “limited” or,
in thle. case, cxti'nguiéhcd. Tn ofher wo.rdé, Century Glass did not yet have a ripe cause of action
against the Departmeﬁt at the time that paymént purporting to limit their liability was made.

B. The holding in Sloan that purports to limit governmental liability should be
clarified in light of prevailing rules of statutory construction,
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In the landmark United States Supreme Court decision in Marbury v. Madison, 5 U.S. 137,

164 (1803), Chif:f Justice John Marshall, writing for the majority, stated “[tJhe government of the
United States has been emphaﬁcally termed a government of laws and not of men. It will certainly
cease to deserve this high appellation, if the Jaws furnish no remedy for the violation of a vested
legal right.” However, after discussing the clear statutory scheme intended to enhance the rights
of subconfractors on government projects, stating that remedial statutes should be liberally
construed to effectuate their purpose, and discussing that the legislature intended to accomplish
something and not ;to do a futile thing, the South Carolina Supreme Court’s holding in Sloan then
purports to limit the government's liability “to the remaining unpaid balance on the contract with
the general contractor when the subcontractor notifies the government of the general contractor’s
nonpayment.” Sloan, 377 8.C. at 121,659 S.E.2d at 165-66. As a result, Century Glass has a right
- without a remedy.

This holding in Sloan is the result of an over-extension of the analogy of SPPA and the
traditional mechanic’s lien statutes. While it is clear that the Legislature intended to provide a
similar protection to subcontractors on public projects to that afforded to those on private, there is
no indication that they intended the entire mechanic’s lien rubric to apply. In fact, quite the
éontrary. The difference between the two statutory schemes are significant. For exampic:

e The SPPA imposes a specific duty on the part of the government owner to take
action to protect subcoritractors;' the mechanic’s lien statutes create no such duty

on the part of the owner.?

e The mechanic’s lien statutes create a property interest (lién) that is enforced by
‘foreclosure;® the SPPA creates a duty on the part of the government that is enforced

by an action for breach of contract.*

!'8.C. Code Ann. § 29-6-250(1).
2 8.C. Code Ann. § 29-5-20.

3 8.C. Code Ann. § 29-5-10(a).
¢3.C. Code Ann. § 29-6-250(1).
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e The mechanic’s lien statutes impose strict deadlines for providing notice and taking
action to foreclose;’ the SPPA has no deadlines.®

e The mechanic’s lien statutes strictly define netice requirements—what it must

contain, to whom it is given, and how it must be delivered;’ the SPPA contains no
8

- notice provision,

There is no cvidence the General Assembly intended to transfer the limitation on liability

into the SPPA. In fact, the SPPA is silent on any requirement that government liability 1s limited
to an amount outstanding on the contract. The language within the mechanic’s lien statute

explicitly limits the amount recoverable to the amount due under the general contract: “In no event

shall the aggregate amount of any liens filed by a sub-subcontractor or supplier exceed the amount

due by the contractor to the subcontractor. . ..” S.C. Code Ann. § 29-5-20. As the Sloan majority
itself notes, “a basic presumption exists that the legislalnu‘e has knowledge of previous legislation
when later statutes are passed on a related subject.” Id. at 1 17,:'659 S.E.2d at 163 (citaﬁons
omitted). The General Assembly, aware of the mechanic’s lien_stattjtes’ limitation Gh recovery,
intentionally left out any such limi'-t-ation in the SPPA.  Presuming the {egislature had knowledge
of the mechanic’s lien statutes to include explicit limitations, and liberally construing the SPPA to
effectuate its purpose, the Supreme Court’s horlding in Sloan is at odds with its own principles for
interpreting statutes and undermines the clear legislative intent of _the SPPA.

Unlike the mechanics’ li.eu sta:tutc, the SPPA gives no warning to the subcontractor that its
right of recovery may be limited by a failure to give notice, or by the payments made to contractor.

Also, the SPPA gives no instruction to assist the subcontractor in protecting these rights, The

%8.C. Code Ann. § 29-5-20(B).
§3.C. Code Ann. § 29-6-250.
78.C. Code Ann. § 29-5-20(B).
85.C. Code Ann, § 29-6-250,

- 10
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Sloan holding creates these limitations by analogy to the detriment of the statutory rights of

recovery specifically granted by the SPPA.

C. Other states with statutory schemes similar to South Carolina hold the state
as surety for failure to comply with a statutory duty.

While most, if not all, states have enacted “Little Miller Acts” which mirror the federal
Miller Act, South Carolina is exceptional in affording additional protections. Lilke South Carolina,
Texas and Florida have also enacted statutes that establish a governmental dufy to ensure the
general contractor has secured a payment bond. These states, however, have not limited recovery.

In Texas Dep’t of Mental Health and Mental Retardétion v, Newbasis Cent., I..P., 58 S.W.3d 278

(Tex. App. 2001), the gover.nh]ent failed to reqﬁire the general contractor to secure a payment bond
aslrequired by statute. The general contractor comp[etec_i the work énd was paid in full while the
subcontractor’s blalam‘:e remained unpaid. The Texas appeﬂate couﬁ held that a subcontractor
could recover even though the govemxﬁent had already paid ﬁe gen_crai contractor in full because
the government failed to fo]low the statutory provision of requiring the contractor to execute a

payment bond. See id. at 284.

Similarly, Florida enacted a statute that establishes a duty on the government to ensure the

contractor has a bond in place before beginning the work. In Palm Beach County v. Trinity

Industries, Inc., 661 So. 2d 942 (Fla. Dist. Ct. App. 1§95), the general contractor became insolvent,

“making it impossible for [the subcontractor] to collect against its default judgment.” Id. at 944-

45. Like the Texas court in Newbasis, the Florida court held that the subcontractor could recover

against the governument where it failed to require the contractor to execute a payment bond. Id. at

945.

In this regard, South Carolina finds itself as the only state that establishes a governmental

duty only to limit the recovery such that no remedy exists. The facts of this case are analogous to
1
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thdse in the Texas and lFioridé' césés above and are squarely in the center of the public policy the
Legislature sought to promoié. ‘With Sloan as a shjeld, the government’s féilure to follow the law
is of no conseqﬁence i-t.)Aec‘:aLuse the holding in m subﬁert_s each _of ﬂie protectidps‘afforded to
sﬁal] businesses bi/___the legislature in enacting the L@ttle Miller Act ahd tine SPPA. The limitation
on recovery by Sloan Coﬁrt ensures that the outcome .forl subcontractors is thele:sax_ne asit Would be
.without either piece of If_:gislatiOn. The Court’s holdiﬁg in Sloan should be clarified because it
undermines the \fery purpose for which the SPPA was creéted.; to protect subcontractors that

choose to provide labor and/or materials on government projects.

. CONCLUSION -

Under the Trial Court’s iﬁterﬁretation. of Sloan, 5 sub-contractor is without remedy for
failing to do what nd stafute requ-ires it to 'dq, while fhe gé‘verninent hé.s no li.ability fpr faiiing to
do what a statuté speciﬁcally requires :it to do. While Sloan rightly ﬁrovideé a right to the :sub'-
contractor to sue the'rgovemmeht. fof this breach of duty, the Trial Cbutﬁt_’s application of this
doctrine has deprived the sﬁb—(_:;dl‘w.trac_tor of any éffective remedy. Thi's‘_thwart.s the clear legislative
purpose of the SPPA: angi shouI-dl bé clarified by_tl_n"s Couﬁ. For these reasons, the Court should
overturn the Trial Court’s grant of Summary Judgment Vin fav.c:)r' of the Respélldent and its c}enial
of the Summary Judgment in favor of the App_eliant and remand‘the case for ‘consilderation of the

amount due to the 'Appellant.

12
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Respectfully submitted,

August 1, 2018 M
' verett A Kendall, 1!
illiamMH. Yarborough, Jr.
PostOffice Box 12129
Columbia, South Carolina 29211

(803)256-2233
Attorneys for Appellant
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STATEMENT OF [SSUE ON APPEAL

L. In granting summary judgment for the Respondent, the circuit court correctly followed

Supreme Court precedent and limited Respondent’s liability to Appellant.
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STATEMENT OF THE CASE

The Appellant (Meritage) filed an action against Freeland Construction Company, Inc.
(Freeland) and the South Carolina Military Department (Respondent/Department) on December
29,2016. As to the Departiment, the complaint alleged a third-party beneficiary breach of contract
claim (based on the SPPA") and an equitable claim for quantum meruit. The amount of the contract
was $50,600. (R., p. 14, §16). (Meritage alleged damages of $55,027.50, however. (R., p. 16,
§§27-28)). Meritage asked for actual damages, prejudgment interest, attorney’s fees and costs,
and further relief that the court deemed appropriate. (R., p. 16). The Department answered the
complaint, and eveneually filed a motion for summary judgment on May 26, 2017. Meritage filed
its own motion for summary judgment on June 14, 2017.The Honorable Thomas G. Cooper, Jr.
heard the competing motions on December 8, 2017. At the hearing, the quantum meruit claim was
discarded; the only 1ssue was the third-party beneficiary breach of contract claim. (R., pp. 3-4). On
January 8, 2018, Judge Cooper entered an order denying Meritage’s motion while simultaneously
granting the Department’s motion for summary judgment. Meritage served its Notice of Appeal on

February 5, 2018.

1

The case below was about the extent of government entity liability to a subcontractor. The
issue on appeal is, whether, in granting the Department’s motion for summary judgment, the
circuit court correctly followed Supreme Court precedent aﬁd limited the Department’s liability to
Meritage. It did, so the court of appeals should affirm the lower court’s ruling.

The following facts are undisputed. (R., p. 3). In September of 2014, the Department and

Freeland agreed on a contract that required Freeland to perform work on one of the Department’s

'S.C. Code Ann. §§29-6-210 thrdugh 29-6-290 (the Subcontractors” and Suppliers’ Payment

Protection Act).
2
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properties, the Saluda Armory. In January of 2016, Meritage submitted a subcontractor proposal to
Freeland. Freeland. accepted. On June 3, 2016, Freeland submitted a final invoice to the
Department. The Department posted the amount due, on June 7, 2016; the final amount was
deposited ten days later. Unbeknownst to thé Department, Freeland had not paid Meritage. And
Meritage did not inform the Department of Freeland’s nonpayment until August 8, 2016—almost
two months after the Department paid Freeland in full. Because of binding Supreme Court

precedent, this last, undisputed fact determines the outcome of this case.
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STANDARD OF REVIEW

“Inreviewing a grant of summary judgment, the appellate court applies the same standard
as the trial judge under Rule 56(c), SCRCP.” Shirley’s Iron works, Inc. v. City of Union, 403 S.C.
560, 567, -743 S.E.2d 778, 782 (2013) (citation omitted). If there is no genuine issue of material
fact, and if the moving party is entitled to judgment as a matter of law, then summary judgment is
proper. /d. In this case, the facts are undisputed and, after applying binding Supreme Court

precedent, the Department must prevail as a matter of [aw.
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ARGUMENT

In the first part of its brief, Meritage argues that, because the Department did not secure a
bond, it is entitled to judgement as a matter of law. (Brief of the Appellant, p. 7). In the next part of
its brief, Meritage argues that the Supreme Court did not actually limit the extent of Govefltlment
entity liability to a subcontractor, at least not in a factual situation that is similar to that of the
parties in this case. (Brief of Appellant, pp. 7-9). In the final part, Meritage admits the Supreme
Court did erect an applicable limit on liability, but argues this court should nevertheless overturn
the higher court. (Brief' of Appellant, pp.9-12). For example, Meritage disagrees with “[t]he
limitation on recovery by the ﬂg@ Court,” and contends ;he “Court’s holding in Sloan should be
clarified because’ it undermines the very purpose for which the SPPA was created.” (Brief of
Appellant, p. 12). After stating the Court erected a limit on liability, the word “clarified” can only
mean, “overturned.” The circuit court heard these exact same arguments, and did not consider
them persuasive. Neither should this court.

L. Meritage was not entitled to summary judgment in this case, because the Department
is not liable to Meritage for any amount of moncy.

Meritage first argues that, because the Department did not secure a payment bond, it is
entitled to summary judgment on its third-party breach ofcbntracl claim. (Briefof Appellant, p. 7).
(Although it may be a pedantic point, Meritage did not sign the contract between the Department
and Freeland. (R., p. 3). So, Meritage does not have a breach of contract claim; Meritage has a
third-party beneficiary breach of contract claim, as the Supreme Court made clear in both Sloan
and Shirley's Iron Works.). As will be shown below, Meritage’s argument ignores the fact that,
because Meritage did not give notice of Freeland’s nonpayment before the Department paid
Freeland in full, the Department is not liable to Meritage for any amount of money. Thus,

Meritage’s third-party beneficiary breach of contract claim fails. Consequently, the Department,
5
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not Meritage, was entitled to judgment as a matter of law,

“[A] governmental entity may be liable to a subcontractor only for breach of contract for
lailing to comply with the SPPA bonding requirements.” Shirley's fron Works, Inc. v. City of
Union, 403 S.C. 560, 564, 743 S.E.2d 778, 780 (2013). Although Meritage may pursue a
third-party beneficiary breach of contract claim against the Department, the law is clear; “[T]he
government entity's hability is limited to the remaining unpaid balance on the contract with the
general contractor when the subcontractor notifies the government of tflle general contractor’s
nonpayment.” Sloan Const. Co. v. Southco Grassing, Inc., 377 S.C. 108, 121, 659 S.E.2d 158,
165-66 (2008); see also Shirley's Iron Works, Inc. v. City of Union, 403 S.C. 560, 575, 743 S.E.2d
778, 786 (*Sloan I limits the [government entity’s] liability to the reﬁaining unpaid balance on the
contract with the [general contractor] at the time the [government entity] received notice of [the
general contractor’s] nonbayment.”) (citing Sloan Const. Co. v. Southco Grassing, Inc., 377 S.C.
108, 120, 659 S.E.2d 158, 165-66).

Meritage informed the Department of Freeland’s failure to pay on August 8, 2016. At that
time, the Department did not owe any money to Freeland; it had paid Frecland in full on June 17,
2016. Because no outstanding balance existed between the Department and Freeland at the time of
notice, the Department does not owe Meritage anything. Meritage’s third party beneficiary breach
of contract claim fails, consequently, as a matter of law. The circuit court properly granted the

Department’s motion for summary judgment.
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IL Despite the clarity of the Supreme Court, Meritage unpersuasively argues that the
Court did not actually limit the extent of government liability to a subcontractor, at least not
in a factual situation that is similar to that of the parties in this case.

Freeland did not have to pay Meritage prior to June 19, 2016. The Department paid
treeland in full prior to that date. (R, p. 3). Thus Meritage had no chance to notify the Department
of Freeland’s nonpayfnent. Meritage argues that the lack of an opportunity to provide notice of
nonpayment distinguishes the facts of this case from those in Sloan, making the rule limiting a
government entity’s liability inapplicable. The argument is nothing more than wishful thinking.

In Shirley’s Iron Works, subcontractors notified the government entity of the general
contractor’s nonpayment. Shirley's fron Works v. City of Union, 403 S.C. 560, 564-65, 743 S.E.2d
778, 780. The government entity tried to settle with the subs, offering to distribute to each of them
an equal portion of the unpaid balanpe owed to the general contractor, in exchange for a release of
the government entity’s liability. /d., 403 S.C. 560, 565, 743 S.E.2d 778, 780. Some of the subs
accepted the offer, while a few others refused and proceeded to litigation. Eventually, the case
arrived at the Supreme Court, and one of the issues was, whether the Court of Appeals should have
affirmed the government entity’s motion for summary judgment, given that the remaining unpaid
balance on the contract with the general contractor had been paid to several of the subs. Id., 403
S.C. 560, 575, 743 S.E.2d 778, 786. The government entity argued that, because the remaining
unpaid balance had been paid, no remand was necessary. /d. The Supreme Court disagreed.
Although the Court agreed, “Sloan / limits the {government entity’s) liability to the remaining
unpaid balance on the contract with [the general contractor] at the time the [government entity]
received notice of [the government entity’s] nonpayment,” Id. (citing Stoan Const. Co. v. Southco

Grassing, Inc., 377 S.C. 108, 120, 659 S.E.2d 158, 165-66, the record was not clear enough to

determine that the limit had been reached.
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The record is unclear as to the [government entity’s] methodology of

payment disbursement, and there are genuine issues of material fact

regarding the date upon which the [government entity] learned of [the

general contractor’s] nonpayment, as well as the amount remaining unpaid

at that time.

Id

[t the record had been clear enough to determine that the limit on liability had been
reached, the Court would have affirmed the grant of summary judgment: “Because factual
questions are in dispute, summary resotution would be premafure.” Shirley's Iron Works v. City of
Union, 403 5.C. 560, 575, 743 S.E.2d 778, 786. Shirley's Iron Works is very clear: subcontractors
who give notice of nonpayment before the government entity pays the general contractor in
full—i.e., before the limit of liability has been reached—can still be denied recovery if the limit of
liability is subsequently reached through the payment of other subcontractors. The limit of
government entity liability is never more than _the remaining unpaid balance on the contract with
the general contractor when the subcontractor notifies the government of the general contractor’s
nonpayment.

There are no factual disputes in this case. Meritage gave notice of nonpayment, after the
Department paid Freeland in full. If subcontractors who give notice of nonpayment, before the
general contractor is paid in full, can be denied recovery because the limit of liability is
subsequently reached through the payment of other subcontractors, then surely subcontractors who
give notice of nonpayment—after the limit of government entity liability has been reached—are
denied recovery. Meritage’s contrary argument is untenable.

What is more, Meritage could have structured the contract with Freeland to reflect the

concern about notice. After all, Meritage knew or should have known about the Supreme Court’s

holding in Sloan, as the Court issued the Sloan opinion in 2008. The Court issued the Shirley’s
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Iron Works opinion in 2013. Both opinions came out prior to the contract between Meritage and
Freeland. Meritage could have taken steps lo mitigate if not remove the possibility of having no
recourse against any entity other than Freeland; it just didn’t take any.

IIL.  Meritage is asking this court to overturn the decision of the Supreme Court, which of
course this court cannot and will not do.

Despite initially arguing that the limit on government entity liability does not apply here,
Meritage proceeds to argue that, though the limitation does apply, this court should overturn the
limitation. (Brief of Appellant, pp.9-12). Of course the court cannot db this, however, as the circuit
court pointed out. (R, p. 5 (citing State v. Phillips, 416 S.C. 184, 194, 785 S.E.2d 448, 453 (2016)
(*[1]t1s incumbent upon the court of appeals to apply this Court’s precedcht.”) {citing S.C. Const.
art V., §9).

Nevertheless, the Department will give-a few points in reply to Meritage’s contentions.
First, Meritage criticizes the Supreme Court for “an over extension of the analogy of [the] SPPA
and the traditional mechanic’s lien statutes.” (Brief of Appellant, p. 9). The problem with this
argument is that the Supreme Court did not think it over extended the analogy. And this court
cannot effectively overrule the Supreme Court by analyzing the issue of government entity
liabitity differently than the higher court did. Second, Meritage argues that the General Assembly
was aware of the limitation on recovery within the mechanic’s lien statute when it passed the
SPPA, and “intentionally left out any such limitation in the SPPA.” (Brief of Appellant, p. 10}, If
that were true, one would think the General Assembly would have altered the statute to reflect this
intention, especially after the Supreme Court ;uled otherwise. Changing a statute, after all, is
completely within the authority of the General Assembly. Bryan A. Garner, et al., The Law ofr
Judicial Precedent, p. 410 (‘;[l]f' the precedent or precedents have misinterpreted the legislative

intention, the Legislature’s competency to correct the misinterpretation is readily at hand.”)

9
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(internal citation omitted). Despite its authority to do so, the statute remains unchanged, even a
decade after Sloan. Regardiess, the Supreme Court’s interpretation of the statute is binding
precedent; this court cannot ignore it, even if the court thinks the General Assembly meant the
words of the statute to indicate something other than what the Supreme Court says they mean.
Thi‘rd, Meritage argues th¢ Supreme Court should be overruled, because the SPPA does not warn a
subcontractor that the ability to recover from a government entity will be limited if it does not give
notice of nonpayment before the general contractor is paid in full. The text of the SPPA may not
warn subcontractors—but case law does. Sloan Const. Co. v. Southco Grassing, Inc., 377 8.C.
108, 121, 659 S.E.2d 158, 165-66; see also Shirley’s Iron Works, Inc. v. City of Union, 403 S.C,
560, 575, 743 S.E.2d 778, 786. Sophisticated parties (arﬁong whom Meritage is counted) should
know that it is the role of the Supreme Couﬁ to say what the law is,” and that consulting the judictal
interpretation of a statute is therefore a necessity. Finally, Meritage claims an appellate court in
Florida and an appellate court in Texas have rulgd that their respective State statutes do not limit
government entity liability to subcontractors, so the South Carolina Court of Appeals should rule
similarly. Besides asking the court to ignore the fact that these C(;llrts were not construing the
South Carolina statute at issue, Meritage is arguing that this court should follow the appellate
courts of Texas and Florida rather than the Supreme Court of South Carolina. Meritage does not
provide any support for this novel legal theory.

The Texas statute, furthermore, expressly provides that, “if the governmental entity fails to
obtain from a prime contractor a payment bond as required by Section 2253.021 [,] the entity is
subject to the same liability that a surety would have if the surety had issued a payment bond and if

the entity had obtained the bond.” Texas Dept. of Mental Health and Mental Reiardation v.

? Meritage is aware of judicial review, as it quotes from “the landmark Supreme Court decision,”

Marbury v. Madison. (Brief of Appellant, p. 9).
10
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Newbasis Central, L.P., 58 S.W.3d 278, 281 (2001) (citing Tex. Gov’t Code Ann. §2253.027)
(emphasis in original). No similar provision, which makes the government entity the surety, exists
in the SPPA. See S.C. Code Ann. §§29-6-210 through 29-6-290.

At bottom, Meritage is really arguing that the Supreme Court’s limitation on government
entity liability works a hardship in its case. That may be correct. It is nevertheless irrelevant.

Considering the effect of the law in a particular case is tantamount to

disregarding the law: In determining a case [,] the court is not concerned

with what the law ought to be, but its sole function is to declare what the

law, applicable to the facts of the case, is.

Bryan A. Garner, et al., The Law of Judicial Precedent, pp. 412-13 (internal citations and
quotations omitted},

So even if this court had the authority to overrule the Supreme Court (which it does not), no court
should overrule, based on hardship in a particular case, Sloan or Shirley’s Iron Works. Meritage

incorrectly argues otherwise.

11
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CONCLUSION

The governing law is clear: a government entity's liability is limited to the remaining
unpaid be.llance on the contract wi‘lh the general contractor when the subcontractor notifies the
government of the general contractor’s nonpayment. When Meritage notified the Department of
Freeland’s nonpayment, the Department had already paid Freeland in full. Consequently, the
Department has no outstanding liability to Meritage.

This court should affirm the ruling of the circuit court.
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ARGUMENT

All parties agree that an injustice has occurred as a result of the application of Sloan to

the facts of this case:

* Respondent failed to comply with the requirement of the Subcontractor and Suppliers
Payment Protection Act (“SPPA™) by requiring its contractor to obtain a Payment Bond;'
s Treeland accepted the full benefit of its subcontractors’ work, received full payment from

the Respondent and failed to pay Appeilant;?
+ Appellant fully performed on all its obligations and is left holding the (empty) bag.’

- This is the type injustice that occurred prior to enactment of the SPPA and is the very
injustice that the SPPA was enacted to avoid— ensuring that subcontractors Qorking on government
projects had assurance of -payment from general contractors. The Respondent’s Initial Brief
highlights the two.reasons why this.occui'red in this case, and why- the holding in Sloan should not

be applied in this case.

1. SLOAN CREATES A LIMITATION ON LIABILITY NOT FOUND IN THE
SPPA.

The plain language of the SPPA, unlike the explicit requirements within the mechanic’s lien

statute, does not limit the liability of the Government for failing to comply with the SPPA. Instead,

the limitation is entirely of judicial creation through dicfa in the Sloan opinion.

The South Carolina Supreme Court, in Sloan, granted petition for writ of certiorari to review

a single issue:

Did the cowrt of appeals err in holding that statutory bond requirements applicable
to public projects do not create an enforceable duty giving rise to a private right of
action by a subcontractor?

! Respondeﬁt South Carolina Military Department’s Memorandum in Support of Summary Judgment, May 26, 2017,
p- 1, R.p. 26.. o
2 .

3
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Sloan, 377 S.C. at 112, 659 S.E.Zd at 16]1. Thus, the Court undertook the task of answering '
“whether a subconﬁ'actor may bring a private right of action against a government entity for failurc
to comply with statutory bond requjremer'lts."’ Id. at 111, 659 S.E.2d at 160. Notably, the Court
was not asked to review the lil;ﬂitS of Iial;ility. After an extensive look into the history of the Miller
Acts and the SPT;’A,-the Cbﬁrt answered the lone question before it in the affirmative. Id. at 120,
659 S.E.ﬁd at 165. The Sloan Cguﬁ then undertock, in a solitary paragraph, to liﬁit the remedy.
Id. . |

Respondent’s statement that “[t]he limit of government entity liabiIitf is never more than -
the remaining uhpaid balance ;Jn the édh&act” highlights the véry issue with the limitation in Sloan:
if the government never pays more than the amoﬁnt of the contract, what incentive does it have to
comply with itsr .duty aqd what penalty does it face if it does not? Extending Sloan’s and
RéSpondent’s émalysi's, no incentive or penalty exists. This logic explains why Respondent did not
ensure Freeland had a ﬁayment bond in place: Sloan eliminates any penalty Respondent may have
faced fo.r failing to comply with its duty. Surely, if this complies with the legislature’s intent, the
SPPA would have never been enacted. To extend Sloan to apply in this context would effectively
eliminate the duty assigned to i‘he government by the Si’PA.

Respondent states that “[clhanging a statute, after all, is completely within the authority of
~the éeneral Assembly.” Brief of Respondent at p. 1}. However, Respondent’s attempt to deflect
fhe correction of this injustice to the Legislature is misplace&. Respondent argues that the lack of
action by the Legislature is evidence of consen'.t. However, the SPPA doesn’t need to be changed

because the SPPA doesn’t contain the problematic limitation. Thus, the injustice should be

resolved in the same way it was created — judicially.
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IL .SLOAN AS CONSTRUED BY RESPONDFNT SHIFTS THE BURDEN TO
THE SUBCONTRACTOR TO TRIGGER THE PROTECTIONS AFFORDED

BY ]HE SPPA

In its bnef Respondent suggests that Appellant “could have taken steps to miligate if not
remove the p0531b111ty of havmg no recourse,” “Mentage eould have stmctured the contract with
Freeland to reflect the concemn about n_otlee and “Merltage knew or shoqu have known about
the Supreme Court’s holding in 'Slean.” .Bnef of Respondent at p. 10. Respondent s contentions
are a dlstrdctlon from the ‘issue at hand. The piain language of the SPPA does net requtre a
subcontractor to do anythmg to assure itself that it \_mll get paid by the general contractor. That
burden is plaeed entirely on the Govetnment: Respondent shounfd have takcn steps to mitigete if
not remove the possibility of snbcontracto_rs having no recourse and Respondent should net have
granted the general contract with Freeland w_ith_no statuterily 1'edi1ired payment bond in place.

Respondent argues that Sloan shifts that burden to the subcontractor when the Govemrnent
breaches its statutory obligattens. Respondent suggests that Appellant snould have somehow
anticipated that the Government would fail to require a Payment bond that the Govemrnent would
make final payment w1th1n 3 busmess ddys of the invoice, and that Free[and would ﬂlegally keep
the money it was paid.* Antlmpatmg all of those things before entering the contract, Century —
according to Respondent — should 'heve negotiated and dt'afted a special contract provtsion that
would somehew requ1re Freeland to 1efuse to receive full payment from the Goverament until aﬁer
it refused to pay Century and Centuly had the opportunity to give notlce of non-payment to the

Government — nolice that the SPPA does not even contemplate.

1 8.C. Code § 29-6-230.
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This suggestion is completely devoid of understanding of how subcontracts are entered and
materials acquired on a construction project. Moreover, the SPPA does not require a wrirtén
contract with any specific terms. In this case, the contract between Freeland and Century was in
the form of an accepted proposal.” Oftentimes, contracts terms are stated in the small print of a
purchase order, or they are entirely oral. Following Respoﬁdent’s éuggestion would bring the

| wheels of construction commerce to a grinding stop.
CONCLUSION

The application of‘M to the facts of this case put subcontractors in a situétion as though

the SPPA had never been enacted. As a result, Sloan serves as a judicial veto of what was clearly

intended by the Legislature. This unfortunate and unforeseen result can and should be corrected,

Respectfully submitted,

August 1, 2018

Everety'A. Kendall, I1

ijtdm H. Yarborough, Jr.

Post Office Box 12129
Columbia, South Carolina 29211
(803)256-2233

Attorneys for Appellant

* See eg., Respondent South Carolina Military Department’s Memorandum in Support of Summary Judgment at p. 2,
R.p. 27; Appellant’s Complaint at 1§ 13-14, R. p. 14, lines 13-14.
4
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WILLIAMS, J.: Meritage Asset Management, Inc., d/b/a Century Glass
Company (Meritage), appeals the trial court's order granting South Carolina
Military Department (the Department) summary judgment. On appeal, Meritage
argues it was entitled to summary judgment because it was undisputed the
Department failed to comply with the Subcontractors’ and Suppliers' Payment
Protection Act (the SPPA).' We affirm.

FACTS/PROCEDURAL HISTORY

The facts of this case are not in dispute. In September 2014, the Department
executed a contract with Freeland Construction Company, Inc. (Freeland) to
perform construction work on the Saluda Armory. Freeland failed to secure a
payment bond for the project or submit any proof of adequate bonding in its bid
submission to the Department. The Department admitted it failed to require
Freeland to obtain a payment bond as required under the SPPA.2 In J anuary 2016,
Freeland subcontracted with Meritage to perform work on the project. Meritage
completed the work and submitted a final invoice to Freeland on May 20, 2016.
Freeland submitted its final invoice to the Department on June 3, 2016, and was
paid in full on June 17, 2016. Freeland never paid Meritage for its work on the
project. Meritage notified the Department of Freeland's failure to pay on August 8,
2016.

Meritage brought a breach of contract claim alleging (1) the Department was
obligated to compensate Meritage as a third-party beneficiary to the contract
between the Department and Freeland and (2) the Department failed to ensure that
Freeland was properly bonded pursuant to the SPPA.> The Department admitted it
failed to comply with the SPPA's payment bond requirement, but it nevertheless
moved for summary judgment. The Department argued that under Sloan
Construction Company, Inc. v. Southco Grassing, Inc., Meritage was not entitled to
any recovery from the Department because there was no outstanding balance owed
to Freeland when the Department received notice of Freeland's nonpayment.”
Meritage filed a cross motion for summary judgment.

'S.C. Code Ann. §§ 29-6-210 to -290 (2007 & Supp. 2019).

* See § 29-6-250.

’ Meritage also brought a breach of contract claim against Freeland and obtained a
default judgment.

1377 8.C. 108, 121, 659 S.E.2d 158, 165-66 (2008) ("[T]he government entity's
liability [under the SPPA] is limited to the remaining unpaid balance on the
contract with the general contractor when the subcontractor notifies the
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Finding Sloan applied, the trial court granted the Department's motion for
summary judgment. The court held that under S/oan, the Department did not owe
Meritage damages because no outstanding balance existed between the Department
and Freeland at the time Meritage notified the Department of Freeland's failure to
compensate. This appeal followed.

ISSUE ON APPEAL

Did the trial court err in granting summary Judgment to the Department?
STANDARD OF REVIEW

"In reviewing a grant of summary judgment, the appellate court applies the same
standard as the trial judge under Rule 56(¢c), SCRCP." Shirley's Iron Works, 403
S.C. at 567, 743 S.E.2d at 782. "Summary judgment is proper if, viewing the
evidence in a light most favorable to the nonmoving party, there is no genuine
issue of material fact and the moving party is entitled to a judgment as a matter of
law." Id.

LAW/ANALYSIS

Meritage argues the trial court erred in denying its motion for summary judgment
and in granting summary judgment to the Department. Meritage asserts the trial
court erred in holding Sloan applied, arguing this case is distinguishable from
Sloan because the Department paid Freeland in full before Meritage notified the
Department of Freeland's nonpayment. Meritage contends the application of
Sloan's limitation is inconsistent with the SPPA's goal of protecting subcontractors
and suppliers. We disagree.

Prior to 2000, subcontractors and suppliers providing labor or materials for public
projects had limited payment protection in the event the general contractor became
insolvent because mechanics' liens cannot be enforced on public property. Sloan,
377 S.C. at 113,659 S.E.2d at 161; see also Atl. Coast Lumber Corp. v. Morrison,
152 S.C. 305, 309, 149 S.E. 243, 245 (1929) (stating a mechanics’ lien is not
enforceable against public property). The South Carolina General Assembly

government of the general contractor's nonpayment.” (emphasis added)), holding
modified by Shirley's Iron Works, Inc. v. City of Union, 403 S.C. 560, 743 S.E.2d
778 (2013).
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enacted the SPPA in 2000 to institute a bonding scheme to ensure such entities are
compensated for their work on public projects. Sloan, 377 S.C. at 114, 659 S.E.2d
at 161. Section 29-6-250 provides as follows:

(1) When a governmental body is a party to a contract to
improve real property, and the contract is for a sum in
excess of fifty thousand dollars, the owner of the
property shall require the contractor to provide a labor
and material payment bond in the full amount of the
contract.

(3) For the purposes of any contract covered by the
provisions of this section, it is the duty of the entity
contracting for the improvement to take reasonable steps
to assure that the appropriate payment bond is issued and
is in proper form.

In Sloan, the government hired a general contractor for a maintenance project on
state highways, and the general contractor provided proof of a payment bond. 377
S.C.at 111, 659 S.E.2d at 160. The general contractor hired a subcontractor, but
before the subcontractor completed its work, the payment bond was canceled due
to the bond issuer's insolvency. /d. The government requested proof of a
replacement bond, but the general contractor never responded. /d. The
subcontractor completed its work but did not receive payment from the general
contractor, and it notified the government (1) it had not been paid and (2) the
general contractor did not obtain a replacement payment bond. /d The general
contractor, without paying the subcontractor, subsequently informed the
government it made all payments due to subcontractors and requested its final
payment, which the government disbursed. /d. The subcontractor sued the
government, ultimately raising to our supreme court the issue of whether a
subcontractor could recover from the government under the SPPA. /4 at 111-12,

659 S.E.2d at 160-61.

The court, noting the SPPA was a remedial statute subject to liberal construction,
held section 29-6-250 created a private right of action against the government for
failure to ensure the general contractor obtained a payment bond. /d. at 11718,
659 S.E.2d at 163—64. The SPPA does not provide a remedy for the government's
failure to comply with section 29-6-250, but the supreme court held its failure to do
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so does not subject it to open-ended liability. /d. at 121, 659 S.E.2d at 165. In
determining the government's limits on liability, the court considered the limits set
forth in the mechanics' lien statutes. /d. Specifically, the court noted "the owner's
liability is limited to the remaining unpaid balance on the contract with the general
contractor at the time the owner receives notice from the subcontractor of the
general contractot's nonpayment." /d.; see S.C. Code Ann. § 29-5-40 (2007) ("But
in no event shall the aggregate amount of liens set up hereby exceed the amount
due by the owner on the contract price of the improvement made."). Noting the
similar purposes between the SPPA and the mechanics' lien statutes, the court held
"In a tort or contract action arising under the SPPA, the government entity's
liability is limited to the remaining unpaid balance on the contract with the general
contractor when the subcontractor notifies the government of the general
contractor's nonpayment. 377 S.C. at 121, 659 S.E.2d at 165—66.

The supreme court subsequently modified the holding in Sloan in Shirley's Iron
Works. In that case, a city contracted with a general contractor to improve real
property but failed to require the general contractor to obtain a payment bond. 403
S.C. at 564, 743 S.E.2d at 780. The general contractor failed to compensate its
subcontractors, who contacted the city to receive payment. [d. at 56465, 743
S.E.2d at 780. The city offered to split the amount remaining on the general
contractor's contract, but some subcontractors refused to accept less than they were
due, and the city distributed the offered amount to other subcontractors. /d. at 565,
743 S.E.2d at 780. While holding the city could be liable to the appellant for
failing to comply with section 29-6-250, our supreme court modified Sloan's
holding to clarify the government can only be liable under a third-party beneficiary
breach of contract action, not tort, for failing to comply with the SPPA. Id. at 567,
571-73, 743 S.E.2d at 781-84. However, the court did not modify Sioan's holding
that the government's liability is limited to the remaining unpaid balance on its
contract with the general contractor, and it remanded the matter to the trial court
for a determination of the government's liability pursuant to S/oan's limitation.’
See id. at 575,743 S.E.2d at 786.

We find the trial court correctly applied S/oan to the facts of this case. Because
Meritage alleges the Department violated section 29-6-250 and Sloan established

> Meritage argues the supreme court was not asked to review the limits of liability
in Sloan, but whether a subcontractor had a private right of action against the
government for noncompliance with section 29-6-250. Any argument that Sloan's
limitation is dicta is without merit due to the supreme court's application of the
limitation in Shirley's Iron Works.
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the remedy for violations of section 29-6-250, Sloan's limitation on liability applies
to this case. See S.C. Const. art. V, § 9 ("The decisions of the Supreme Court shall
bind the Court of Appeals as precedents."); Freeman v. Freeman, 323 S.C. 95, 105,
473 S.E.2d 467, 473 (Ct. App. 1996) ("[The court of appeals is] bound by the
decisions of the South Carolina Supreme Court."). Accordingly, the Department's
liability to Meritage is limited to the amount remaining on its contract with
Freeland when Meritage notified it of Freeland's nonpayment.® Because it is
undisputed that the Department did not learn of Freeland's nonpayment until after
it had paid Freeland the remaining amount on the contract, its liability to Meritage
is zero as a matter of law. See Sloan, 377 S.C. at 121, 659 S.E.2d at 165-66
("[T]he government entity's liability [under the SPPA] is limited to the remaining
unpaid balance on the contract with the general contractor when the subcontractor
notifies the government of the general contractor's nonpayment."); see also
Shirley's Iron Works, 403 S.C. at 567, 743 S.E.2d at 782 ("Summary judgment is
proper if, viewing the evidence in a light most favorable to the nonmoving party,
there is no genuine issue of material fact and the moving party is entitled to a
Jjudgment as a matter of law."). Thus, the trial court did not err in granting
summary judgment to the Department and in denying summary judgment to
Meritage.

Accordingly, the decision of the trial court is
AFFIRMED.

HUFF and GEATHERS, JJ., concur.

® Meritage additionally argues it could not notify the Department of Freeland's
nonpayment because payment was not yet overdue. However, neither the SPPA
nor Sloan impose a requirement that payment be past due before providing
notification of nonpayment, and Meritage fails to provide any supporting authority
for this assertion.

APPENDIX119



IN THE STATE OF SOUTH CAROLINA FEB 25 200
In the Court of Appeals
SC Court of Appeals

APPEAL FROM RICHLAND COUNTY
. Court of Common Pleas

The Honorable G. Thomas Cooper, Circuit Court Judge

Appellate Case No. 2018-000162
Trial Court Case No. 2016-CP-400-7647

Freeland Construction Company, Inc., and the South Carolina Military
Department. ...........ouiiiiieiiiiiiiiiiiiii e e Respondent,

Meritage Asset Management, Inc., d/b/a Ceritury Glass
Company......ccueiveeiieiiiiiiii e RS RRRRRAI A4 Shsemnasammexemasmans Appellant.

MOTION AND PETITION FO_R REHEARING AND MEMORANDUM IN SUPPORT

Appellant Meritage Assgt Ma-magement, Inc., d/b/a Century Glass Company, respectfully
moves and petitions this Court pursuant to Rule 221, SCACR, for rehearing of the above-captioned
matter, ) ~

SUMMARY

This Court’s Opinion of February 10, 2021 (“February 10 Opinion”) perpetuates a
judicially created remedy .for a.provision of the South Carolina Subcontractors’ and Suppliers’
Payment Protection Act which was not contemplated by the General Assembly and which does
not comport with the ‘intent- of the statute, This Court additionally seeks from Appellant
authoritative support for a princii)le which does not exist in the applicable statutory scheme, nor

for which guidance is provided by the Supreme Court. Further, this Opinion creates a manifestly
1
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unjust result, the furtherance of which undermines the integrity of contracts with the government
for improvements to real property. Because the Opinion of this Court applies factually
distinguishable precedent to this end, Appellant respectfully petitions for a rehearing and for this

matter to be reheard by this Court.
ARGUMENT

A manifest injustice has occurred as a result of the application of Sloan to the facts of this

£ase.

* Respondent failed to comply with the requirement of the Subcontractors’ and Suppliers’
Payment Protection Act (“SPPA”) by not requiring its contractor to obtain a Payment
Bond;!

¢ Freeland accepted the full benefit of its subcontractors’ work, received full payment from

- the Respondent and failed to pay Appellant;?
¢ Appellant fully performed on all its obligations and is left holding the (empty) bag.?

This is the type of injustice that occurred prior to enactment of the'SPPA and is the very
injustice) that the SPPA was-enacted to avoid — ensuring that subcontractors working on

government projects had assurance of payment from general contractors. The holding in Sloan

should not be applied here.

A \

' Respondent South Carolina Military Department’s Memorandum in Support of Summary
Judgment, May 26, 2017, p. 1, R. p. 26.

Hd.

3 See id.
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I. THIS COURT SHOULD RECONSIDER ITS OPINION UPHOLDING THE
TRIAL COURT’S DECISION THAT THE SUBCONTRACTOR WAS NOT
ENTITLED TO RELIEF WHERE IT WAS NOT AFFORDED ANY
OPPORTUNITY TO GIVE NOTICE OF NONPAYMENT

A. The holding in Slean purporting to limit government liability should not be
applied to the facts at hand.

A
The plain language of the SPPA does not limit the liability of the Government for failing to
comply with the SPPA. Instead, the limitation is entirely of judicial creation through dicta in the
Sloan opinion, later briefly adopted without further analysis by the Court in Shirley’s fron Works,
Inc. v. City of Union, 403 S.C. 560, 743 S.E.2d 778 (2013).
The South Carolina Supreme Court in Sloan granted a petition for writ of certiorari to review
a single issue:
Did the court of appeals err in holding that statutory bond requirements applicable
to public projects do not create an enforceable duty giving rise to a private right of
action by a subcontractor?
Sloan, 377 S.C. at 112, 659 S.E2d at 161. Thus, the Court undertook the task of answering
“whether a subcontractor may bring a private right of action against a government entity for failure
to comply with statutory bond requirements.” Id. at 111, 659 S.E.2d at 160. Notably, the Court
was not asked to review the limits of liability. After an extensive look into the history of the Miller
Acts and the SPPA, the Court answered the lone-question before it in the affirmative. Jd. at 120,
659 S.E.2d at 165. The Sloan Court then undertook, in a solitary paragraph, to limit the remedy,
stating:
Given the similar purposes behind the SPPA bond requirements for
public projects and the subcontractors mechanics’ lien on private
work, we hold that in tort or contract action arising under the SPPA,
the government entity’s liability is limited to the remaining unpaid
balance on the contract with the general contractor when the

subcontractor notifies the government of the general contractor’s
nonpayment.
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Id. at 121, 166-67.

In Sloan, the subcontractor gave notice to the Department of Transportation (“DOT) that
it-was owe'd money by the general contractor 14 months before payment was made to by the DOT
to the general contractor, Furthermore, payment was made after a direct representation to the DOT
by the general contractor that all of the subcontractors héd been paid in full. 4. at 111, 160. It
appears that the record before the Court‘ was insufﬁcien; to determine how mll.lch was owed at the
time of the notice, thus the mattt;.r was remanded to the trial court for that determination. /d. at 121,
166.

Here, no notice of nonpayment was given to the Respondent prior to its payment to the
general contractor because no payment had become due. Appellant submitted an invoice for its
work on May 20; 2016, with payment due in 30 days. On June 1, 2016, the General Contractor
submitted its final ir‘w_oice to the Respondent, which was paid in 3 days. Thus, the Respondent
paid the General Coﬁtractor 17 days before payment by the contractor was due to the Appellant.
There is nothing Meritage could have done.to protect itself from this unfortunate situation,

ﬁased on \these facts, and applying the holding_of Sloan, the trial court held that ;che
Department had no liability to Meritage and granted judgment. But, Meritage could not have given
notice of nonpayment prior to the Department’s payment because the nonpayment had not yet
occurred. Nonpayment did not occur until affer liability, was egtingpished by payment.

This cannot be the intended result of Sloan. The holding in Sloan should be distinguished
from the facts present hére, because no £)ayment was due, and no “lial;iﬁty” had yet attached to the

Department at the time payment was made to Freeland. In turn, because no liability had attached,

no liability could be “limited” or, in this case, extinguished. In other words, Meritage did not yet
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have a ripe cause of action against the Department at the time that payment purporting to limit

their liability was made.

B. Other states with statutory schemes similar to South Carolina’s hold the state
as surety for failure to comply with a statutory duty.

While most, if not all, states have enacted “Little Miller Acts” which mirror the federal
Miller Act South Carolina is exceptlonal in affording additional protections. Like South Carolma,
Texas and Florida have also enacted statutes that estgblish a governmental .duty to ensure the
general contractor has secured a payment bond. These states, howéver, have not limited recovery.
In Texas Dep’t of Mental Health an;i Mental Retardation v. Newbasis Cent., L. ;"., 58 S.W.3d 278
(Tex. App. 2001), the government failed to require the general contractor to secure a payment bond
as required by statute. The general contractor completed the work and was paid in full while the
subcontractor’s balance remained unpaid. The Texas appellate court held that a subcontractor
could recover even though the government had already paid the general contractor-in full because
the government failed to follow the statutory provision of requiring the contractor to execute a

payment bond. [d. at 284, )
Similarly, Florida enacted a statute that establishes a dut}{ on the government to ensure the
contractor has a bond in place before beginning the work. {insert cite] In Palm Beach County v.
Trinity Industries, Inc., 661 So. 2d 942.(Fla. Dist. Ct. App. 1995), the general contractor became
insoiven , “making it impossible for [the subcontractor] to collect against its default judgment.”
Id. at 944-45, Like the Texas court in Newbasis, the Florida court held that the subcontractor could
recover against the government where the government failed to require the contractor to execute a
payment bond. Id. at 945, s ’
In this regard, South Carolina finds itself as the only state that establishes a governmental

duty, only to limit that recovery such that the duty does not come with any remedy. The facts of
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this case are analogous to those in the Texas,ai-ld Florida cases above and are squarely in the center
of the public policy the General Assembly sought to promote when it enacted the SPPA. With
Sloan as a shield, the government’s failure to follow the law is of no consequence because the
holding in Sfoan subverts each of the protections afforded to Small businesses by the legislature in
enacting the Little Millér Act and the SPPA. Thus, Sloan would defeat the very purpose of the
statute. The IMiﬁtion on fecovery by the Sloan Court ensures that the outcome for subcontractors
is the same as it would be without either piece of legislation. The Court’s hblding in Sloan should
beic‘la:if'ied because it undermines the very purpose for which the SPPA was created: to protect
subcontractors that choose to provide labor an@for materials on government projects.
II.  THIS COURT SHOULD RECONSIDER APPLYING SLOAN TO THE FACTS

OF THIS CASE BECAUSE THE SPPA DOES NOT IMPOSE A NOTICE
REQUIREMENT OR A TIMING REQUIREMENT.

A. The Slqireme Court assumed a notice requirement where orie did not exist, and
provided no direction for a timing requirement,

The Supreme Court’s holding in’Sloan is the result of an over-extension of the analogy of
SPPA and the traditional mechanic’s hen statutes. While it is clear that the General Assembly
mtended to provide a sumlar protection to subcontractors on public projects to that afforded to
those on private projects, there is no indication that they intended the entire mechanic’s lien rubric
to apply. In fact, quite the contrary: The difference between the two statutory schemes is
signiftcant. For example:

e The SPPA imposes a specific duty on the part of the govemment owner to take
action to protect subcontractors;* the mechanic’s lien statutes create no such duty
on the part of the owner.’ -

48.C. Code Ann. § 29-6-250(1).
$8.C. Code Ann, § 29-5-20,
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e The mechanic’s lien statutes create a property interest (lien) that is enforced by
foreclosure;® the SPPA creates a duty on the part of the government that is enforced
by an action for breach of contract.”

¢ The mechanic’s lien statutes impose strict deadlines for providing notice and taking
action to foreclose;® the SPPA has no deadlines.’

e The mechanic’s lien statuteé strictly define notice requirements—what it must

contain, to whom it is given, and how it must be delivered;'° the SPPA contains no

- a y ’ 11
notice provision.

There is no evi-dence the General Assembly intended to tre.msfer the limitation on liability
into the SPPA. In fact, the SPPA is silent on any reciuirement that government liability is limited
to an amount outstanding on the contract, The languaée- within the mechanic"s lien statute
explicitly limits the amount recoverable to the amount due under the general contract: “In no event
shall the aggregate amount of any liens filed by a sub-subcontractor or supplier exceed the amount
due by the contractor to the subcontractor. . . .” 8.C. Code Ann. § 29-5-20. As the Sloan majority
i)tself notes, “a basic presumption exists that the legislature has knowledge of previous legislation
" when later statutes are passed on a related subject.” Jd. at 117, 659 S.E.2d at 163 (citations
omitted). The General Assembly, aware of the mechanic’s lien statutes’ limitation on reco;rery,
intentionally left out any such limitation in the SPPA., Presuming the legislature had knowledge
of the mechanic’s lien statutes to include explicit limitations, alnd lliberally construing the SPPA to
effectuate its remedial purpose, .the Supreme Court’s holding in Sloan is at odds with its OM

-

principles for interpreting statutes and undermines the clear legislative intent of the SPPA.

5 8.C. Code Ann. § 29-5-10(a).
78.C. Code Ann. § 29-6-250(1).
8 8.C. Code Ann, § 29-5-20(B).
98.C..Code Ann. § 29-6-250.
105.C. Code Ann. § 29-5-20(B).
115 C. Code Ann. § 29-6-250.
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Unlike the mechanic’s lien statute, the SPPA gives no warning to the subcontractor that its
right of recovery may bé limited by a failure to give notice, or by the payments made to a general
contractor. Also, the SPPA gives no instruction to assist the subcontractor in protecting these
rights. The Sloan holding creates these limitations by analogy to the detriment of the statutory
rights of recovery specifically granted by the SPPA. B

Further, the holdings in Sloan and Shirley’s do not tell subcontractors when they ought .to
give notice of nonpayment by a general contractor, they simply rc_:lay what happens once
subcontractors do give such notice. This frames the rights of subcontractors within the
circumstances tlaxisting at the time of notice, rather than within the bounds of either the sole statute
design;ad to protect them or within the contract under which they can bring suit. The failure of the
Supreme Court to prescribe a timing requirement in conjunction with its notice requirement
indicates that neither the remedy carved out-by the Sloan court nor the effects of sich remedy were
given &ue consideration in evaluating the kinds of outcomes the decision would create — outcomes
in which the one party who does everything they are supposed to is ultimately unable to recover
for its performance from the party who failed to do the one thing they were statutorily required to.

While it is true that when a":t legislature disagrees with an interpretation of its statutory
prescriptions, “[c]hanging a statute, after all, is completelgr within the authority of the General
Assembly,” (Brief of Respondent at p. 11), the attempt to deflect the correction of this injustice
to the General Assembly is misplaced. Courts enforce statutes in accordance with the terms,
purpose, and intent of the statute. The lack of action by the legislature here need not be
interpreted as evidence of consent, as the SPPA does not need to be changed because the SPPA

does not contain the problematic limitation, Thus, we ask this Court that the injustice be

resolved in the same way it was created — judicially.

~

\V t

APPENDIX127



B. This Court asks Appellant to provide authority to refute a timing requirement
that is not imposed by the statute nor provided for in Sloan or Shirley’s.

In its February 10™ Opinion, this Court stated that:

Meritage additionally argues it could not notify the Department of Freeland’s

nonpayment because payment was not yet overdue. However, neither the

SPPA nor Sloan impose a requirement that payment be past due before

providing notification of nonpayment, and Meritage fails to provide any

supporting authority for this assertion.
(February 10 Opinion, footnote 6). The SPPA does not contain any provision requiring notice of
nonﬁaymelit be given to the government. In Sloan, the Court referred to notice as a point of fact
from the record, not as a statutory or necessary requirement. Sloan, at 111, 659 S.E.2d at 160. This
Court’s footnote criticizes Appellant for failure to provide case law to refute an additional
extension of a fictional notice requirement—the necessary timing. Because this is a question of
first impression, no court has spoken to this issue. The absence of judicial decisions on the timing
of a notice requilrements not included in the statute does not provide firm footing for establishing
a timing requirement. The remedies of an aggrieved party under the SPPA should not turn on its
failure to comply with nonicxistent notice requirements; but rather the government’s failure to
comply with explicit, mandatory bonding requirements.

III. + THIS COURT’S HOLDING FAILS TO RECOGNIZE THE FULL MEASURE OF

INJUSTICE AND REINFORCES A JUDICIAL CONSTRUCT INCONSISTENT
WITH THE INTENT OF THE GENERAL ASSEMBLY

A. The imposition of a notice requirement absent in the statutory framework creates a
right without a remedy.

In the landmark United States Supreme Court decision in Marbury v. Madison, 5 U.S. 137,
164 (1803), Chief Justice John Marshall, writing for the majority; stated “[tJhe government of the
United'States has been emphatically termed a government of laws and not of men. It will certainly

cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vested

i
A
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legal right.” However, after discussing the clear statutory scheme intended to enhance the rights
of subcontractors on government projects, stating that remedial statutes should be liberally
.construed to effectuate their purpose, and discussing that thé legislature intended to accomplish
something and not to do a futile thing, the South Carolina Supreme Court’s holding in Slean then
putports to limit the government’s liability “to the remaining unpaid balance on the contract with
the general contractor when the subcontractor notifies the government of the general contractor’s
nonpayment.” Sloan, 377 S.C. at 121, 659:S.E.2d at 165-66. As a result, Meritage has a right

without a remedy.

B. This Court’s decision furthers an undermining of the protections sought to be
afforded to those who elect to do business with the government.

This Court’s affirmation that “[t]he limit of government entity liability is never mote than
the remaining unpaid balance on the contract” highlights the very issue with the limitation in Sloan:
if the government nev-er pays xl;ore than the amount of the contract, what incentive does it Ihave to
comply with its duty and what penalty does it face if it does not? What, then, is the purpose of
reqﬁiring the paynient bond? Extendin‘g Sloan’s and Respondent’s analysis, no incentive or
penalty exists. If a payment bond had been in place, Appellant could have been paid. Yet, if the
government’s exposure for breaching its statutory duty to ensure there is a payment bond, i.e., that
subcontractors will get paid, is extinguished by paying the general contractor, then the government
has no incentive to obey the s;atute. This logic explains why Respondent did not ensure Freeland
had a payment bond in place: Sloan eliminates any penalty Respondent I'nay have faced for failing
to comply with its duty: Surely, if this complies with the legislature’s intént, the SPPA would have
never been enacted.

To extend Sloan to apply in this context effectively eliminates the duty assigned to the

government by the SPPA. This does not comport with the purposes of the SPPA — providing

+
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protec‘tions to subcontractors working with the government comparable to those working in the
private sector. It defeats the purpose of the statute. Sloan, at 114, 659 S.E.2d at 162. Additionally,
this Court’s Opinion encouragcs a relationship between subcontractors and already oVer;burdened
government.agencies which is tinged with uncertainty, and incentivizes subcontractors to harangue
government agencies daily throughout the course of major long-term construction projects with
notices of nonpayment for work they ha;/e performed in the last week, or day, or hour in fear of

not being able to rely upon the protcction; afforded them by the SPPA.

CONCLUSION "

\

Under this Court’s application of Sfoan, a subcontractor is without remedy for failing to do
what no statute requires it to do, while the government hf;s no liability for failing to do what a
statute specifically requires it to do. While S/oan rightly provides a right to the subcontractor to
sue ‘the government for this breach of duty, the appl;cation of this doctrine has deprived the
subcontractor of any effective rer;ledy. This thwarts the clear legislative purpose of the SPPA and
therefore this Court should decline to extend Sloan to the facts of this celnse.I The application of
Sloan to the facts of this case put subcontractors in a situation as though the SPPA had never been
enacted. As a result, Sloan serves as a judicial veto of what was clearly intended by the General
Assembly. This unfortunate and unforeseen result can and should be corrected. For these reasons,
Al;pellants respectfully petition for a rehearing, for withdrawal of this Court’s F ebruary 10
Opinion, for an entry overttﬁning the Trial Court’s grant of Summary Judgment in favor of the
Respondent and its denial of the Summary Judgment in favor of the Appellant, and for remand of

the case for consideration of the amount due to the Appellant.
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_ Respectfully submitted,

MURPHY & GRANTLAND, P.A.

'i\/mA_. eorelptd X

Everett A. Kendall, II, SC Bar No. 8450
Murphy & Grantland, P.A.

Post Office Box 6648

Columbia, South Carolina 29260

(803) 782-4100

Attorneys for Respondents

Columbia, South Carolina
February 25, 2021
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THE STATE OF SOUTH CAROLINA FEB 25 9p34

In the Court of Appeals
| ourt of App SC Court of Appezls

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

The Honorable G. Thomas Cooper, Circuit Court Judge

Appellate Case No. 2018-000162
f Trial Court Case No. 2016-CP-400-7647

Freeland Construction Company, Inc., and the South (%_aro‘lina Military

Department. .. ... ...ieieii i e Respondent,

Meritage Asset Management, Inc., d/b/a Century Glass
COmMPaANY . ...oviiriiiiierniiireeericasiernaeaenans P Appellant.

PROOF OF SERVICE

. . F‘ .

I certify that I have served one copy of the Petition for Rehearing on Appellant via

AIS electronic mail, on February 25, 2021, pursuant to The Supreme Court of South

Carolina Order of 2020-03-20-01, number 2020-000447(g)(3), addressed to their attorneys
of record as follows: '

Leon David Leggett
davidleggett@scag.gov
Harley L. Kirkland
bkirkland@scag.gov
Assistant Attorney General

Alan Wilson
awilson@scag.gov
Attorney General

W. Jeffrey Young

jyoung@scag.gov
Chief Deputy Attorney General
Post Office Box:22549
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M & G Everett A. Kendall, II
Direct dial 803-454-1232

MURPHY & GRANTLAND, PA. hendall @murphyerantland com

February 25, 2021

HAND DELIVERED | RECEIVEDY

Jenny Abbot Kitchings

South Carolina Court of Appeals FEB 25 20
Post Office Box 11629
Columbia, SC 29211 SC Court of Appeals

Re:  Meritage Asset Management, Inc. v. Freeland Construction
Appellate Case No.: 2018-000162
Our File No.: 6030-0001

Dear Clerk Kitchings,

Enclosed please find herewith for filing w1th the Court the original and one (1) copy of the
Motion and Petition for Rehearing and Memorandum in Support, along with our check in the amount
of $50.00. I would appreciate your filing the orlgmal and returning the clocked copy to me in the
envelope provided. By copy of this letter ] am serving the same on opposing counsel.

I remain,
Very truly youi-s,
Everett A. Kendall, 1T
EAK/jed
Enclosures
cc:  David Leggeit
Harley Kirkland
Alan Wilson

W. Jeffrey Young

Telephone 803-782-4100 + Facsimile 803-782-4140
4406-B Forest Drive, Columbia, South Carolina 29206 « Past}ﬁice Box 6648, Columbia, South Carolina 29260
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The South Carolina Court of Hppeals

Meritage Asset Management, Inc, d/b/a Century Glass
Company, Appellant,

V.

Freeland Construction Company, Inc and South Carolina
Military Department, Defendants,

Of which South Carolina Military Department is the
Respondent. ‘

Appellate Case No. 2018-000162

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accerdingly, the
petition for rehearing is denied. %:/C C (f

W e—e— .
&«\Qém J

Columbia, South Carolina

FILED
ce: May 25 2021
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Everett Augustus Kendall, II, Esquire
William Harley Yarborough, Jr., Esquire
Harley Littleton Kirkland, Esquire

W. Jeffrey Young, Esquire

Leon David Leggett, I1I, Esquire

The Honorable G. Thomas Cooper, Jr.
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