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_STA"I“EMENT OF ISSUES ON ArPEAL

Standard of Review _

: The Trial Court Properly Found the Purported Arhltratlon Provision in. the
Interment Agreement is Unconscnonable Under South Carolma Law’ and is,” .
therefore, Unenforceable " ’

‘"The Trial Court Properly Found the [nterment Agreement s Purported ,
Arbitration Provision Fails to Comply with the SCUAA s Notice Provisions and

is, therefore, Unenforceable ’ . ‘L pe

The Trial Court Properly Found the. Purported Arbltratlon Prowsnon ls_
Unenforceable Because Rowland is Brmglng Personal ln]ury Clalms, Whlch are,
Excluded Under the SCUAA. ) :

The Trial Court Properly Found ‘that Bellevﬂle Walved Its Right to Compel

Arbltratlon in this Matter.” : .

4
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STATEMENT OF FACTS

On or about January 12, 2019, the Plaintiffs’ daughter, Shekia Jamison Pough, was
killed in an automobile accident. See Complaintat J11. Distraught, Plaintiffs’ were faced with‘ ’
arranging a funeral and related services for the bﬁrigl of their daughter and selected
Defendant Robert B‘et.‘hea, III, d/b/a Bethea“é Funeral Home and Defer_ld‘an:t Belleville—the
cemetery (“Appellant"). ‘

On or about January 16, 2019, l}espon;i_gnf LaDoﬁna Rowland t“Rongnd") signed a
“Cemetery Interment Rights, Merchandise and Services Purchase/Security Agreement”
(“Interment Agreemerit”) with Belleville. ;ﬁ IntermentAgi"ec;,mént. The Interment Agreement
was not signed by.an Authorized Representative of .Be-ilevillle." See Id. The Interment
Agreement also was not signed by Plaintiff Reid. See Id.

The Intermen tAgr;eement consisted of a form entirely préiaared for and kept wholly
in the possession of Bellevilie. By cc’mtraist, prior to this uhll’oi-'tunate‘transaction between thp
Plaint'if'fs and Belleville, Rowland had never seen the IntgrméﬁtAgr;ement.

The Interment.:Agrfeem'ent‘ contgined the folIowiné arbitration provision towards the
bottom-half of the one-page document:

NOTICE: BY SiGNji\IG iTHIS' -’AJGR‘ii‘*EMENT, PURCHASER IS AGREEING THAT

~ ANY CLAIM PURCHASER MAY HAVE AGAINST THE SELLER SHALL BE

RESOLVED BY ARBITRATION AND PURCHASER 1S GIVING UP HIS/HER RIGHT

TO A COURT ORJURY TRIAL AS W_ELL AS HIS/HER RIGHT OF-APREAL.
IntermentAgreemen‘f: The above provision was in small font and buried within the very busy

Interment Agreement:
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)ntermentAgreemenf. |
The funeral for:Plaintii:'fs’ datighter,-,-viias held oﬁ- Saturday, January 19, 2019, at

Belleville. Robert Bethea was the f_un‘&‘él director for the funeral. Following the funeral

t
¥

service at the ceme‘gtery, Bethea drove the Plaintiffs to their:cﬁurch. While at the church,

Plaint-iffs learned thét there were problems wifh the interment of their daughter's

.

vault/casket. P]amtlff Reid and others.went to the cemetery where they observed that

Plaintiffs’ daughter’s vault/casket Had not beep interred due to the fact that Belleville had

s

fqile___d to dig the gravesite properly.'Sp‘;eciﬁcally, the gravesite was flbt big enough to fit the



-
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" casket. Additionally, the gravesite wasnot properly prepared for interment as the gravesite

was filled with water. bepbsition of Robert Bethea, 111, at pp. 23-‘25.

Notwiths_taffdiri_'g the problems with the 'gravésite, Belleville alttem'pted to inter
Plaintiffs’ déughters’- vault/casket é’nyway,_leading Plaintiff Rejd and other family members
to observe the ca-sket- ;)f their-loved Sne left tilted éfa!n angle within the improperly dug
gravesite. When th('i‘: valilt_/ca-\sket v;ras' eventually d'is;lol‘d'ged from the gravesite, it was
discovered that the végult holding fhe ca{sket had sustained damage. Since Bélleville did not

have proper staffing or equipment at the cemetéry to inter the Plaintiffs’ daughter, the

" vault/casket was moved to a shed. Deposition of Robert Bethea, 111, at pp.‘45'-46; See Exhibit

C to Plaintiffs’ Memorandur in Opposition to Defendant Belleville Memiorial -Gardens of SC,
Inc.’s Motion to Dismiss/Compel Arbitration. Eventually, later that night, the casket was taken

back to the funeral home. Plaintiffs’ daughter was ultimately interred the following day.

-
1



STATEMENT OF THE CASE

The Plaintiffs brought this actiqn'against the Defendants arisiﬁg out of the events
“described above and the manner in whigh thé Defendants }}andI'e‘d Plaintiffs” daughter’s
burial. Plaintiffs fiied their Complainﬁ on June 14, 2019, asserting a number of causes of
action against the Defendants, including: (i) Breach ofrgpntract; (2) Breach of Express and
.Impl'ied Warranties; (3) " Breach of Contract ‘Accomp‘aznied by a Fraudulent Act; (4)
Negligence; (5) Unfair Trade Practices; (6) f-Negligent Misrepresentation; (7)
Outrage/Intentional Infliction of Emotional Distress; and. (8) Civil Conspiracy. See

‘Comp’laint.

Belleville filed ’an Answer on August 13, 2019, essentially denying the ailegations of
the Complaint anc_l‘ asserting numerous. affirmative defenses.!’ See Answer of Belleville
Memorial Gardens ofSC, Inc. d/b/a Belleville Memorial Garc;éns, LLC. Additionally, Belleville
served written dis'_co,v'ery requests on Plaintiffs on September 11, 2019. See Belleville’s
‘Interrogatories to the Rlain tiffs; Belleville’s R4P to the Plain'fiﬂ‘fs. Plaintiffs served responses
"to these discovefy requests on ]anugf‘y 20, 2026. See Plaintiffs’ Answers to Belleville’s
In terrogaéories; PIa{n tiff-’szesponsgs. totBeI_IeviHe’s Req uestﬁ?‘r Production.

On February 1‘2', 2020, counsel” for Belleville. ser;}ed deposition notices for the
depositions of the Plaintiffs. Counsel fOI:iBelleville ult_imatéiy took the depositions of Plaint{ff ’

Rowland and Plaintiff Reid on Seﬁtembelj 29: 2020;and November 5;2020, respectively. The

deposition of Defendant Bethea was taken on August 10, 2020.

1 It is important to note that Belleville failed to reserve its right to compel arbitration
in its Answer.



‘Qver .a year after briginally a'ns'Weringm the Comﬁlaint, Belleville filed a Motion to
Dismiss/Compel Alj_bitr;atibn on September 30, 2({20, seeking to dismiss the case, or in the.
alternative, Sfay the case and cox;lplei arbitrj}lt‘iq'n pursuant to the arbitration provision
contained in the In’:cefment Agreérilent. See Bellévii'le.'s'Motionr to Dismiss and Compel
Arbii,;r;&tion. Thle Circuit Courtl aeniéd Belleville’s rhot;on and from that Order, Belleville

appeals.



ARGUMENT |
1. Standard of Review
S.C. Code Ann. § 15-48-200(a) states that én appeal may be taken from an ordér
denying an app]ication._to cc;mpel arbifra.fion. '“Arbitrability determinations are subject to
de 'ﬁovo review.” Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379, 759
S.E.2d 727, 731 ‘(-2014); Rhodes v. Benson Chgz‘ sler-Plymouth, lnc..i 374 S.C. 122, 125, 647

S.E.2d 249, 250.(Ct. App. 2007). “Nevertheless, a circuit court's factual findings will not be

reversed on appeal if any evidence _r.eaéonably supports the findings.” Simpson v. MSA of

Muyrtle Beach, Inc., 373 S.C. 14, 22, 644 S.E.2d 663, 667 (2007); Rhodes, 374 S.C. at 125-26,

647 S.E.2d at 250-51. The litigant opposing arbitration bears the burden of demonstrating

that flle has a valid defense to arbitrqtion.' See Dean, 408 S.C. at 379, 759 S.E.2d at 731

* - (citations omitted); Gen. Equip. & Supplv Co. v. Keller Rigging & Constr., 5.C. Inc., 344 S.C. 553,

556, 544 S.E.2d 643, 645 (Ct. App. 2001).
Rowland would also note that this Court can affirm the Trial Court’s Order based on

any findings in the record. .Rule'220(c)f SCRAP.

2. The Trial Conrt Properly Found the i’urported Arbitration Provision in the
Interment Agreement is Unconscionable- Under South Carolina Law and is,
therefore, Unenforceable.

Bel]eville's first argument is that Trial Court’s determination that the Interment

Agréement is unconscionable is not supported by.any evidence in the Record; That

interpretation of the-evidence is disingenuous at best. As the Trial Court properly concluded,

Rowland, the mother 'o_f the deceased, was in a vulngrable position when dealing with

Belleville. The transaction occurred onlya few days after Rowland’s daughter’s death and to



Y

suggest she was not in a vulﬁer—able position ‘contradicts ;mt onl)'r‘the facts in evidence but
also common sense and human decency. As to the -assértion ;hat the purported arbitration
pr.dvision was not small and was obvious, a mere glance a't.the gctual portion of the Interment
Agreement (infra Statement of Facts} iﬁ@icates-otherwise. As 'sqch, Belleville's argument that
no facts support the Trial éourt’s conclu‘sion is erroneous.

Even if the Trial CourF erred in .-deteximining tﬁat the Interment Agreement is
unconscionable as a y\/h(-)l'é, whi;:h' Rom}land contends it is, it is obvious. that the purported
arbitration provision‘clearly is unconscionable. “If a court as.a matter of law finds:any clause
of a contract to have been unconscionable at the time'it Was made, the court may refuse to .
enforce the uncon-scionable_ clause, or so limit its application 50 as to avoid any

unconscionable result.” Sir'ntnson V. MSA of Myrtle Betch, .fnc., 373.8.C. 14, 25, 644 S.E.2d 663,

668 (2007) (citing S.C. ‘Code.Ann. § 3662;3'02(1')). “In South Carolina, unconscionability is
defined as the absence of meéningful choice on the pdrt of one party due to one-sided

contract provisions, together with terms that are so oppressive that no reasonable person

“would make them and no fair and honest person would accept them.” Id. at 24-25, 644 S.E.2d

at 668 (emphasis added). Here, th'(::- purported arbitration provision is unconscionable
because Rowland lacked‘a rpeaningful choice in entering the Interment =‘Agreement and
because the arbitration p’rovisioﬁ contains oppressive, one-sided terms.

a. There Was an Absence of Meaningful Choice

At the time Rowland éntered the Interment Agreement, she lacked a meaningful
choice regarding thg_ arbitration clause. “Absence of meaningful choice on the part of one
party generally speai<s to the fundamental faifness of the bargaining process in the contract

atissue.” Simpson, at 25, 644 S.E.2d at 669. The South Carolina' Supreme Court has instructed

8 : \



eourts to consider ‘Itlﬂle' ‘foiloMn;é factors when evalqeting vghether a perty lacked a
meaningful choicé-iit;zééreeihg toa p'UI?‘I?.OI‘teCi' arbitration provisioh: |
L (1) the nature of the injutiesl Sl‘iff_eljedi by the plaintiff; _ |
(ZJK‘wh‘ether' the pl'e;jijttff is ’a gubst'an_tibe] business concern; |
(3), the ‘l‘elati-\re_t;lisparits( in the‘parties",bargei;ing power;

(4) the parties’ relative séph‘isticatibn;

(5) whether there is an element of surprise in the inclusion of the
-challenged clause; and ’

(6}the conspicuousness-of th'ecleuse.
Id. I-Iere the above factors we1gh heav1Iy in favor of the fmdmg that };owland lacked a
meaningful ch01ce in purportedly agreemg to the arbitration pr0v151on FII‘St the m)urles
a]leg‘ed in this ‘case encomt)ase peljsqulal injuries,“'which are non-‘cpmmercial in- nature.
Specifically, Rdx}iflapd alieges embti_oh:il distrese -r_esulting‘ from-the .nelgligence, fraudulent
acts 'artd outrageous‘jcondgct ef Be}l‘eville in EérryingT ‘eut the bm?ial of .}}erﬂdaughter'. These
types of injuri.es ete bey:qntl the scopeof ttle vague and ambli'guous a_r.;bit';‘ation provision,
,siri;:e 'ttlere is no :evi‘dence that the' parties anticipeted sueh harms when entering the
Interment Agreement SeeAtken v World Fm Coru 373 S C. 144, 150, 644 S.E.2d, 705, 708

(2007] (noting that "arbltratlon is a matter of contract and a party cannot be required to

.N:

) submit to ‘arbitratio_n any dispute whic_h +he‘has not ag‘reed to submit[,]” and “refus[ing] to -
irtte_rbre‘t atly a_%'bittatien -agljeement as ’_a.—pplying"to ()utri;,'i;geeus tort‘e th‘at are -uﬁforeSeeable
to a reasonable consumeér in the c'(j)ntext__of normal I;_Lisiness dealings.”). In fact, other cas"es
support the conclusion=that claims ievol{/ii}g fraud are“bey'ond- tﬁe scope ef broad and vag1‘1e

"arbitration 'pr.ovisions. See, e.9.- Part’cil"n Ve Upstate»Ai':tc)-.bG'rp.', 386 S.C. 488, 689 SE2d 602 .
(2010) gﬁnding th-at the plaintiff "(;e'r‘inot.be helct to have con‘te_niplz;lted that; in sitgni'ngt'he

R 9



arbitration clause, he was agreeing to arbitrate claims arising from allegedly fraudulent

conduct.”).

]

Additionall)}, it is noteworthy ‘ehat the South Carolina Uniform Arbitration Act

restricts personal injury claims from being arbitrated. See § 15-48-10(b)(4); See also Dean

v. Heritage Healthcare of Ridgeway, LLC, 408 §.C.371,380'n.6, 759 S.E.2d 727,732 n.6 (2014)

' (noting that “the South Carolina Uniform Arbitration Act does not apply to any claims ‘arising *

I

out.of personal injury[, whether such claims are] based on’contract or tort...."); Oshornev.

Marina Inn @ Grdna"Dunes. LLC: _Civill‘;A_ction No. 4:08-cv-0490-TLW-TER, 2009 U.S. Di_st.
LEXIS 87167, at *8 (-ﬁ.S.C.'Aué. 31, 2009j (als'o noting that the SCUAA exempté persdnal injury :
_claims and that arbltratlon clalms purportmg to requlre arbltratlon of such clalms are
unenforceable under the SCUAA). The personal i mJury exclusxon under the SCUAA is further"”
discussed supra. § 4 of thls Brlef

. Second, Row]and was not a substantlal business cencern to Bellev1lle, as Rowland S
purchase for burial services was not a 51gmﬁcant ore repeated purchase to Belleville. There J
is no evidence i{owlarid had personally ever done business with B‘elleville before. In"fact,
Rowland testified that she had ne\rer met enyone she believed worked for Belleville prior‘to |
" the day she me’t-ddtd a representative of Belleville to pick her daughter’s plot. Deposition of |
LaDonna Rowland at pp. 27-28. .~ |

Third, there was a clear drspdrity in bargaining power between Rowland and
Bélieville in ent'eriflg the Interrnent Agreement. The Interment Agreemert wae a tj‘rpical
adhesmn contract in that it was a standard form contract offered on a ‘take-it-or-leave-it’

basis with terms that are not negotlable g Srmgson at 26-27,644 S.E. 2d at669. Furthermore,

Rowland was an unsophisticated party compared to Belleville, as there is no evidence she

E
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ever personally entéréd an agreement iike the one at issue. Compounding those obvious
inéquiti_es is the fac-t that Rowland was forced to enter the Interment Agreement only dast
- after losing her daughter. Rowland, grieve-stricken due to the sudden and unexpected death '
of her daughter, was mc;re'vulnerab.le' than a typical contracting party.2 This vulnerability ?
contributed to her lack of a meaninéful choice in enteril‘lg the Interment Agreement. In fact,.
when asked why she chose Defendant Bethea to serve as the funeral director fox: her
daughter’s funeral, Plaintiff Rowland testified that she was so upset from her daughter’s
death that she “chose th('a first person [she could] think of.” Deposition bf LaDonna Ro;v'land ‘
at pp. 22-23. It was tﬁis same sense of urgen;:y that ultimately leél her to the enter the
Interment Agreement on‘Belle\-JiIIe's terms withoﬁt the oppo_ftunity to consult an attorney.
Ultimately, the circurrnstances in which Rowland entered the Interment Agreement were
such that she had no meaningful bargaining power and was fo;‘ced to enter the Interment
Agreement in order to ensure the timely burial of her beloved daughter.
b. Oppressive and One-sided Terms
The purported arbitration provision in the Interment Agreement is oppressive and
one-sided in that the provision is so vagge and broad .that it purports tolbind Rowland to
arbitrafion for “ANY” claim'she_may have against Belie‘ville, e-ven those unrelated to the
Agreement itself. See Intermenlt\Agreerhent. The provision appears to bar any statutory
remedies Rowland may ha‘ve. Meanwhile, the provision, by its plain language, only applies 1;0 :
claims of_Rowlaﬁd; not to claims Belleville ;1;1ay have. against Rowland. Thus, while the

arbitration provision requires Rowland to waive her right to a jury trial and bind herself to

2 "By comparison to similarly positioned parties in other reported cases, Rowland is the
extreme example of a “vulnerable” party.

11’



arbitrate all cl‘aims', Belleville did -not give up any of its jadicial remedies. The fact that r‘
lB'elleviHe seemingly reserved all judicial remedies it mi,ght hav‘e while-limiting all judicial
and :statutory remeg:liiefs Plaintiffs might have is.oppressive and one-sided. See Sin;l‘gson, at
32, 644 S.E.2d at 672 (noting that an arbitration prevision tl}at purports to allow a
defendant’s judicial remedit;s to supersede the consuni;er's .arbitral remedies is oppressive
and one-sided).

"I‘helrefore, the Trial Court was‘correct in deter_pﬁning that the Interment Agreement

was unconscionable. Alternatively, even if the Interment Agre_ément as a ‘whole is not

unconscionable, the _purportéd Arbitration Provision most certainly is unconscionable.

3. The Trial Court Properly Found the Interment Agreement's Purported
Arbitration Provision Fails to Comply with the SCUAA’s Notice Provisions and
is, therefore, Unenforceable. '

Belleville's next argument is ‘that despite the arbitration provision’s technical
lackings, it should still be enforced agﬂainst Rowland based on‘her actual notice of the
arbitration clause. See Initial Brief of Appellant at pp. 11-14. The South Carolina Uniform
Arbitration Act (“SCUAA”) provides as follows:

Notice that a contract is subject to arbitration. .. shall be typed in underlined

_ capital letters, or rubber-stamped prominently, on the first page of the
-contract and unless such notice is displayed thereon the contract shall not be
subject to arbitration.

S.C. Code Ann. § 15-48-10 (emphasis added). The South Carolina Supreme Co’i;rt has strictly

enforced this notice requirement, noting that “[n]o other variation is acceptable.” Zabinski

v. Bright Acres Assocs., 346 S.C. 580, 589, 553 S.E.2d 110, 114 (2001); see also Soil Remediation

Co. v. Nu-Was} Envtl, 323 S.C. 454, 476 S.E.2d 454 (1996) (holding that'an arbitration
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provision did not meet the statutory requirement where it was laser-printed and written in
all capital letters on‘the first page of the contract).

Here, the arbitration provision was not underlirl1ed; nor was it rubber-stamped
prominently on the page. Instead, the arbitrz;tion provision was in small font and buried
towards the bottom of the single-paged agreement. The arbitration proyi_sion blended-in
with the rest of 'the Interment Agreement, which contained a combination of tables, check
boxes and other fine print. See Interment Agreement. Given that the arbitration provision
was inconspicuous and did not corﬁply with the SCUAA,’ it did not properly notify Rowlaﬁd
of the significance of the provision or the constitutional rights she was purportedly agreeing
to folrego. See Simpson, 323 S.C. at 27-28, 644 S.E.2d at 670 (finding an arb‘itration provisic;n
" in “the standard small print, and e.'mb(;dded in ﬁaragraph ten (10) of sixteen (16) total
paragraphs included on the pagel[,]” was inconspicuous and supported a finding that it was
unconscionable). Thus, because the arbitration clause fails to meet the statutory notice rules
under the SCUAA, and because South Carolina courts have required strict compliance with
the SCUAA to form an enforceable z-arbitration clause, the Trial Court did not err in denying
Belleville’s motion to compel arbitration.

Belleville-appears to conceq:e that its arbitration clause was not in compliance with
" the SCUAA. Instead, Belleville conteﬁds that Rowland should not be “let offthe hook” because
of the technical failings of its purported-arbitration provision. Belleville’s lone argument in
support of this position is that Rowland had actual notice of the arbitration provision and
that trumps that provision’s obvious failings. The Trial Court noted that no.case can be found
that supports that contention and Belleville admits as much in its ﬁrief. See Initial Brief of

Appellant at pp. 13-14. Nevertheless, Belleville argues.the arbitration provision should not
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be invalidated because Plaintiff Rowland had “actual notice” of the provision, and now must

show “actual prejudice’ before a waiver is found.” See Initial Brief of Appellant at p. 13. In

support of this “notice-prejudice rule;,” Belleville cites to Neumayer v. Philadelphia Indem. Ins.

Co., 427 5.C. 261, 831 S:E.2d 406 (2019) and Derrick v. Moore, 426 5.C. 531, 828 S.E.2d 68 (Ct.

App. 2019); however, these cases are inapplicable to the case at bar. Most notably, Neumayer
did not apply the notice-prejudice rule in the context of the SCUAA and, furthermore, the
reasons for applying the nptice-plrejudice rule in that case—protecting ins{lrance benefits to
innocent third party claimants—are not present in tflis case. .-Sﬁ Neumayer, at 272, 831

S.E.2d at 41. As for Derrick, that case involved an issue of actual prejudice in the context of

Y

waiver of an otherwise enforceable arbitration clause; Derrick did not consider a prejudice

standard in the context of an arbitration clause which failed to meet the statutory
requirements of the SCUAA.
Belleville has not, and cannot, cite a single case applying the “notice-prejudice rule”

in the context of an arbitration provision failing to meet the requirements of S.C. Code Ann.

§ 15-48-10(3]. To the contrary, one of the cases Belleville dqes cite, Zabinski v. Bright Acres
Assocs., 346 S.C. 580, 553 S.E.2d 110 (2001), strongly indicates that a party’s “actual notice”

of an arbitration provision is immaterial to its enforceability when the requirements of S.C.

Code Ann. § 15-48-10(a) are not met. Zahinski involved a dispute arising from a partnership
agreement that contained an arbitration provision that did not comply with S.C. Code Ann. §

15-48-10(a). Ironically, the party in Zabinski attempting to avoid arbitration was the same

party whose attorney drafted the defective arbitration clause. Jd. at 586, 553 S.E.2d at 114.
.There is no indication from the case that the party seekin;g to avoid the arbitration agreement

did not have actual notice of the provision, especially since his own attorney prepared the
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+ provision. No'twithsta'nding this fact, the court determined the arbitration agreemenf vdes
“not enforceable under South Cerolina Llaw ... [and that] a pa;'tnelj could opt out of his
L agree,rﬁé_nt to erbit;‘éte by citing the ieck of a notice pliovi.si'on u'nder state law.” Id. at 5é4,
553 S.E.2d at 117. Wdile the Courlt' Wedt on to hold that the arbitration brdw‘rision-was still
:e'nforceable because the contract ini-/olved interstate commerce, and thus, was subject to the
FAA Zabinski supports the prop031t10n that ‘actual notice” of a provision is immaterial to the
enforceablllty of - an arbitration provision, where'the provision does not comply with the ,
technlcal dotlce requlrements of the S C- Code Ann. § 15-48- 10(a) and is'not sub]ect to the
FAA. " . .

‘Fo‘r the foregding reasons, the Triel Court correctly determined that the Interment
Agreement’s purported arbitration pro{ris'ion'-s technical qlackings were not e‘)_'(cused- by
Rowland’s tacit understanding tha’_c_ the clause wa_s. inserted into an unéonsdionai:le‘adhesion
c_ont.l_‘act forced upon her,af a terrible time‘in Hetﬁ life. As such, the determinatio.n of fhe Trial

Court on this issue should be afﬁrmed on appeal.

4, The Trial Court Properly Found the Purported Arbltratlon Provision is

. Unenforceable Because Rowland is Brmgmg Personal Injury Clalms, Whlch are
'Excluded Under the SCUAA '

As previo’usly discussed above, the Sou_th Carolina Uniform Arbitration Act restricts

personal injury claims from being arbltrated See § 15- 48 10 (b}(4); See'alsa Dean v Herltaae

Healthcare ofRJdaean LLC 408 S. C 371, 380 n.6, 759 S.E.2d 727, 732 n. 6 [2014) Since

Rowland’s claims in this.action encompass personal m]urxes, arbitration is not permitted.
Belleville contends that the Trial Court _érred in finding Resp(_)ndent’s claims fall

within the “personal injury” exclusion of the Souith Carolina Uniform Arbitration Act, because
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ifthe exc]usior; includes claims-of physical and non-physical injuries, “then no-cause of action
is arbitrable u-nder SCUAA.;’ See Initial Brief of Appellaqt‘ at p. 15. Belleville goes on io argue
'that such a result “would be absurd. ana defelett the plain législative intention of facilitating
. the arbitration of disputes.” Id. In South Carolina, it is an axiomatic princii)le of statutory
construction that “[wlhere [a] statute’s language is plain ana unambiguous, and conveys a
" clearand deﬁnite‘meahing, the rules of statutory inte-:;pretation are not needed, and the court

has no right to imfnose another meaning.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578,

581 (2000) (citing In Re Vincent]., 333 S.C. 233,509 5.E.2d 262 (1998)). This is because “what
a legislature says in the text of a statute is cons}dered the best evidence of the legislative
intent or will.” Id. (citing Normasn J. Singer, Sutherland Statutory COn:s'tructio'n § 46.03 at 94
(5th ed. 1992)). When plain and unambiguous, statutory terms “must be applied according

" to their literal meaning.” Tilley v. Pacesetter Corp., 3&';'5 S.C. 361, 373, 585 S.E.2d 292, 298K -
(2003). ‘

The SCUAA personal injury exclusion states: “This chapter however shall not apply
to: ... (4) Any claim arising out of personal injury, based on contract or tort...."” S.C. Code
Ann. § 15-48-10(b)(4). By its plain ]an’guage, the SCUAA does notapply to any pei‘solﬁal injury
claim, so long as that éiaim arises under (-:ontr'act or tort. Had the General-Assembly intended
for. personal i;ljury claims;emanating from non-bhysica] injury to fall within the realm of
arbitrab]e claimsg, it was free to use the term “physical personal injury” when drafting the
SCUAA exclusions. I‘nd‘eed, the General,f\sseml_)ly demonstrated its ability to provide limitin_g
principles to the personal injury exception, as it limited the exception to claims arising from
"con-tract or tort.” Instead, the General Assembly’s use of the broader term "person:al injury;,” -

when given its plain and unambiguous meaning, includes any claim of injury, physical or
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.. otherwise, to the pérson. A‘hd given such plain and unambiguous meaning, this Court need .. '

not, and cannot, resort to the leglslatlve intent analysis suggested by Belleville.
Addltlonally, the “absurd" result reached by Bellev111e—1 e., that if there is no physical

injury limitation under the personal injury exception, then no claim is arbitrable—is

unfounded. As juet ene example refuting that contention, this Court has held that the SCUAA

is applicable to claims ar:ising from mei'riage between spouses. See e.g., Sweﬁtor v. Swentor, .
336 S.C. 472, 477-75; 520 S.E.2d 330, 333 (Ct. App. 1999) (finding “[b]y. its terms ... the -
Arbitration Act éoverns agreements to arbitrate equitable apportionment cleims or other
. claims arising from.e marriage, given that such agreements are not excluded by the
Arbitration Act.”). | ’

Next, Belleville appears to argue thet_ the Trial Court’s reading of the p,ersonal‘ injury o
exclusion is too expansive, and that it was error to interpret the exéepéioe “farther filan it.
was intended to apply.” See Imt:al Brief of Appellant at pp. 15. As argued above, the Trial L
Court properly applied the plain, unamblguous meaning ( of the term’ personal injury.” The
Trial Court cannot, and did not, deviate fro_m this plain meaning. Moreover, even if this Court
were to consider‘BellevilIe's legislative intent Largument, Belleville’s brief is devoid"”b'f'

‘support (other than its unfounded, “absurd” result) for its argument that the_-legislati;e

intent behind the personal injury excefnt’ion‘ was anything other than the plain meaning

applied by the Trial Court.

Finally, Belle—ville arg.ues-'i:hat Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C.

371,759 S.E.2d 727 (2014) and Timms v. Greene, 310 5.C. 469, 427 S.E.2d 642 (1993) support
its contention that the personal injury exception does not apply to non-physical personal

injury, because the personal injuries in those cdases were physicai in nature. Belleville further
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argues that the absence of a case applying the persor;al' injury exclusion outside of cases of
phy;ical injury is evi(ience of the excluston not applying to non-phy‘sical personal injury.~Tﬁis
argument is unpersuasive, however, because the lack of non-physical personal injurit:s in
those cases does nlotlpr-éclude non:physica_\l personal tnjuries from falling within the per‘sonal

injury exclusion, The courts in Dean and Timms did not hold that non-physical injuries fall

outside of the personal injury' exclusion. Moreover, the absence of case law explicitly
applying the personal injury exclusion to non-physical injlury .does' not ‘prové that non-
physical injuries fall outside of the personal injury exclusion. Indéed, just as there is no case
law explicitly applying the personal injury exclusion to ﬁon-physical injury, there is 'a_Iso no
case law ]imiting‘ the e,chus‘ion,to p'hysical personal injuries.

Therefore, the Trla] Court did not err in applymg SCUAA’s personal injury exceptlon
to Respondent s clalms as the Trlal Court applied the plam and unamblguous meaning of the

statute, which includes any personal injury claims.

5. The Trial Court Properly Found that Belleville Waived Its Right to Compel
Arbitration in this Matter. -

_Belleville contends that it did not waive its right to compel arbitration against
Rowland. See Initial Brief of Appellant at pp. 16-19. The right to arbitration can be waived if
an undue burden is causeti by the delay in demanding arbitration. See Sentry Eng’g. C_'onstr., _
Inc v. Mariner's Cay Dev. Corp., 287 S.C. 346, 338 S.E.2d 631 (1985). The questitm as to v‘;fhat
cchZSti‘tutes waiver deptan_ds on; the facts of each case. See Hyload. Inc. v. Pre-Engineered
Prods., Inc, 308 S.C. 277, l417 S.E:Zd’.'622 (Ct. App. 199'2‘). “Waiver is the voluntary and

* intentional relinquishment of a known right.” Provident Life & Accident Ins. Co. v. Driver, 317

S$.C.471,478,451S.E.2d 924,929 (Ct.nApp. 1994). “Waiver may not be inferred from the fact -

thata party does not rely exclusively on the arbitration provisions of a contract, but attempts
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to meet all issues raised in litigation between it and another party to the agreement.” Sentry

Eng’g, 287 S.C. at 352, 338 S.E.2d at 634 (citing Germany v. River Terminal Ry. Co., 477 F.2d

546, 547 (6t Cir. 1973)).

In this case, there is no doubt that Bellevillé waived iFs right to compel arbitration. As
reflected in Belleville’s Answer, it failed to speciﬁca{lly r\eserve its right to C(;mpel ;';u'bit'ration
or otherwise move to compel arbitration at the outset: ‘See Answer of Belleville Memorial
Gardens.of SC, Inc.’_.d/b/a Belleville Memorial Gardens, LLC. In Sentry, the Court noted that “at
all times [Sentry] sought to enforce its right to arbitra.te under the contract; it is clear it had
no intention to waive the right, and no waiver is shown.” 287 S.C. at 351,53 8 S.E.2d at 634.
That is not the case here as Belleville (1} failed to reserve its right to arbitrate, and (2) waited
thirteen (13) ma;lths after originally answexiing the complaint to move to compel
arbitration. During t‘hat interval, as discussed previ_pusly in this Brief, Belleville served
discovery requests on Rowland and the parties paf‘ticipaited in nur_nerbus dépbsitions.
Obviously, the time, éxpense and attorneys’ fees expended by Rowlaﬁd in participating in
those activities over the course of 13 months prejudiced Rowland substantially.

In LiberQ"Buifders, Inc. v. Horton, 336 S.C. 658, 521 S.E.2d 749 (Ct. App. 1999), the
Trial Court found that the Plaintiff's demand for arbitration would have created an undue |
burden f0‘r the_ defendant because the defendants were for'ced to answer discovery, pay
attorney fees, and participate in numerous hearings. The Court of Appeals, in affirming the
determination of the Trial Court, held that the Hortons were prejudiced due to this delay and
th;é arbitration, after such lengthy discovery, permitted the Plaintiff to “test the water before

taking the swim.” 336 S.C. at 666, 521 S.E2d at 753
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Applying thearatio"nale from Sentry and Liberty, the rﬁh Court jpr"operly held that
Belleville waived its rlght to compel! arbitration of RoWland's claims. Belleville fdiled to
timely assert its right to -arhitration or otherwise inforin Rowland thetli't \;:Jas reserving that
rlght and engaged in dlscovery prlmarlly initiated by Bellevxlle One of Bellev1lle s primary
‘arguments agamst waiver is that it part1c1pated in dlscovery in an attempt to determlne
whether Rowland appreciated the .punported arbitration provision in the Interment
' Agreement—this isa perfect example of a party impermissibly testmg the waters before
taking the swim,” as was cautloned agamst in _ﬁ)g;ty See Initial Bnef of Appellant: at p 17.-
- Belleville appears to argue that it needed to undertake dlscovery to determine whether its -
arbitration clause was enforcea‘ble and, thus, it has not vrrai\ged its'ri‘ght to arbitrz;te. See .
Initial Brief oprpeIIant atp. 17. However Belleville’s dist:overy is not so‘.li!rnited as the vast
| ma]orlty of its mterrogatones requests for productlon and questlons posed at Respondents
deposmons went to the facts and substantlve claims of Respondents .S'ee Respondents
Answers to Interrogatories, Responses to Redues’ts for Produqtion, and Depositi_on'
" transcripts of Respondents. | | |

" As such, the Trial Court properly considered all important factors in arriving at the
determination that 'Beil“eville waived - its 'right to arbitration. See Carlson V. .S‘._'C".“.S;tate--.

Plastering, LLC, 404 S.C. 250, 743 S.E.2d 868 (Ct. App. 2013).
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CONCLUSION

Therefore, for the above stated: reasons, the Trial Court did not err in denying
* Appellant Belleville’s motion to compel arbitration‘, and Respohdents respectfully asks this

" honorable Court to ‘aff'i'rm the decision of the Trial Court.

Aﬂdrew E. Haselden / ahaselden@hnblaw.com
Benjamin D. McCoy / bmccoy@hnblaw.com
Andrew L. Hethington / ahethingtori@hnblaw.cém
HOWSER, NEWMAN & BESLEY, LLC

] 215 East Bay Street / Suite 303

. Charleston, SC 29401
(843) 216-6040

June 22, 2021
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