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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) Casc No. 2016-CP-18-1812 2
—, =
;:‘ < =
DAVID K. HANNEMANN, ) D %
as President of the Live Oak Village ) 5\; 5
Homeowner’s Association, Inc., ) U/\ _
— g CONSENT ORDER OF REFERENCE= *
v ) TO THE MASTER-IN-EQURY .,
' ) FOR DORCHESTER COUNTY e
WILLIAM McFARLAND, )
)
Defendant. )
)

IT APPEARING that all of the parties to this action consent (a) to Defendant’s
withdrawal of his demand for trial by jury and (b) to all of the causes of action in the case (i.e.,
this entire matter) being referred to the Master-in-Equity for Dorchester County (the “Master”)
pursuant to Rule 53, SCRCP; NOW, THEREFORE,

IT IS HEREBY ORDERED that Defendant’s demand for trial by jury is withdrawn and,
pursuant to Rule 53, this entire matter is referred to the Master, who shall exercise all power and
authority which a circuit judge sitting without a jury would have in a similar matter, with any
appeal from any order or judgment issued by the Master to be taken to the Supreme Court or the

Court of Appeals as provided by the South Carolina Appellate Court Rules.

Chad Gah

Cheryl L. Grgham
Dorchester County Clerk of Court

AND IT IS SO ORDERED.

St. George, South Carolina

Dated: ?/)ghj

Page 1 of 2
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WE SO MOVE AND CONSENT: WE SO MOVE AND CONSENT:

HOOD LAW FIRM, LLC YOUNG CLEMENT RIVERS, LLP

By: %&ZM@{AQ_ By:

JamesB. Hood (SC Bar Na/70212) . Hifies (SC Bar No. 72100)

Wirginia A. Rogers (SC Bar No. 101849) 25 Ghlhoun Street, Suite 400
Ryan T. Adams (SC Bar No. 102641) Charleston, South Carolina 29401
172 Meeting Street P.O. Box 993 (29402)
Charleston, South Carolina 29401 843-720-5488
P.O. Box 1508 (29402) rhines@ycrlaw.com
843-577-4435

Attorneys for the Defendant

Info@hoodlaw.com Wi lliamy A{c Farlan df

Attorneys for the Plaintiff

David Hannemann, as President of the
Live Oak Village Homeowner'’s
Association, Inc. Dated: 7

Charleston, South Carolina

Charleston, South Carolina

Dated: %ﬁ / 54 2(22

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF DORCHESTER ) EQUITY DIVISION
David Hannemann, as President of the Live ) C/A No. 2016-CP-18-01812
Oak Village Homeowner’s Association, Inc., )
)
Plaintiff, ) ORDER
) (Pendente Lite)
Versus )
)
William McFarland, )
)
Defendant. )

This matter comes before the Court on the Plaintiff’s Motion for Injunctive Relief
Thursday, May 30, 2019, On this day, the undersigned conducted a hearing upon the Plaintiff’s
Motion for Injunctive Relief. The Court finds as follows:

1. This action involves the request of the Plaintiff for a Declaratory Judgment

seeking an order from this Court that declares certain actions taken by Live Oak
Village Homeowner’s Association, Inc., are valid and proper.

2. The Plaintiff seeks judicial affirmation that he is President of Live Oak Village
Homeowner’s Association, Inc.; The Defendant with equal adamancy seeks
judicial affirmation that he is President of Live Oak Village Homeowner’s
Association, Inc. Each party equally asserts actions taken by the other lack
authority under the restrictive covenants and by-laws governing the

homeowner’s association. In short, the parties are at a stalemate concerning

1 This matter was previously referred to the undersigned Master-In-Equity for Dorchester County on August 18,
2017.

C/A No. 2016-CP-18-01812: Order (Pendente Lite)
Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.
Defendant: William McFarland

ROA 003
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governance of the association, and the association have been rendered
nonfunctional.

3. Each party represents in his pleadings that he holds the office of the President
of Live Oak Village Homeowner’s Association, Inc.

4. Each party maintains he acts on behalf of by Live Oak Village Homeowner’s
Association, Inc.

5. Live Oak Village Homeowner’s Association, Inc., as a functioning
homeowners association, is sine qua non to the pending lawsuit.

6. Both parties have filed motions for summary judgment.

7. The instant motion came to this Court’s attention, via the electronic filing
system, but specifically by email on May 16, 2019 from Plaintiff’s counsel
seeking an expedited hearing arising out the allegations contained in the motion.

8. The Court upon review of the correspondence procured a conference call with
all counsel of record in the case the afternoon of May 16, 2019. The conference
call served as a status conference. The Court urged the parties to hold further
association business in abeyance until the matters pending before the Court
were addressed. Additionally, the parties were advised that the Court’s calendar
is typically set by the parties?. The Court advised counsel of his then present

calendar that offered a wide range of dates of the Court’s availability.

2 Cases in the equity division of the Court of Common Pleas are heard in the order in which
parties seek to be heard. Once a case is referred the case remains with the Master until final
adjudication. Unlike the law side of the Court, which typically functions on a calendar method,
cases are heard in the order in which they are filed. Moreover, pre-trial matters on the law side of

C/A No. 2016-CP-18-01812: Order (Pendente Lite)
Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.
Defendant: William McFarland
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9. The Court suggested a consent order be prepared that would equire the parties
to refrain from conducting any business of the association pending a hearing on
the summary judgment motions. The Plaintiff agreed. Defendant’s counsel
deferred until he’s spoken with his client.

10. Plaintiff circulated a proposed consent order. Defendant immediately replied
that he could not consent to the proposed consent order. But, Defendant’s
counsel’s email with all parties and this Court advised: “but I can advise that,
consistent with what we discussed on today’s call, my folks are going to stand
down, and the meeting that was scheduled for tonight will not be going
forward.” (Hines email, Thursday, May 16, 2019 3:33 PM).

11. On May 20, 2018, this Court replied:

“All:

Sounds to me like the premise of the motion is moot; but that a working “order of
business” of the HOA pending conclusion of the suit should be crafted.

I’d be happy to entertain a status conference at which time we could discuss the
“thrusts” and “thwarts” of a pendente lite order. Since, we haven’t cross paths
before, perhaps in person would be best.

Meagan will be happy to arrange should each of you think my input would be helpful.

Judge James E. Chellis
Master in Equity
Dorchester County

5200 East Jim Bilton Blvd.
St. George, Sc 29477

the court are subject to the likelihood that different judges will hear different motions as they are
filed. Parties can ask for an expedited motion hearing in a law case; and most often such motions
are heard as soon as practicable.

C/A No. 2016-CP-18-01812: Order (Pendente Lite)
Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.
Defendant: William McFarland
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12. Thereafter, on May 28, 2019, Plaintiff’s counsel requested a hearing or status
conference. All parties agreed to a hearing on May 30, at 2:00 P.M.

13. At the hearing Plaintiff’s counsel advised the Court a letter signed by
Defendant’s wife and another individual, purportedly pursuant to Section 3(B)
of the Association’s By-laws, had requested the Plaintiff and Defendant to
schedule a special meeting of the Association. The purpose of the meeting was
purportedly to elect a president of the homeowner’s association and other
business. The meeting was to be held May 30, 2019.

14. This Court finds that the letter is officious. NOW THEREFORE, IT IS

ORDERED, ADJUDGED AND DECREED
1. To conduct the business of this Court without meddlesome and bureaucratic
adherence to form but rather to substantively address the issues joined in this
litigation, neither the Plaintiff nor the Defendant are authorized to notice a special
meeting during the pendency of this lawsuit.
2. Since Live Oak Village Homeowner’s Association, Inc., is sine qua non to this suit,
during the pendency of this lawsuit,
a. no officer of the Association shall be authorized to call a special
meeting; and
b. Section 3(B) of the Association’s By-laws shall be suspended. No
special meeting pursuant to this Section of the By-Laws shall be

requested without an Order from this Court.

C/A No. 2016-CP-18-01812: Order (Pendente Lite)
Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.
Defendant: William McFarland
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3. Any purported notice for a special meeting to take place on May 30, 2019 pursuant
to Section 3(B) of the Association’s By-laws pending resolution of this case shall
be a nullity.

IT IS SO ORDERED!

ELECTRONIC SIGNATURE PAGE TO FOLLOW.

C/A No. 2016-CP-18-01812: Order (Pendente Lite)
Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.
Defendant: William McFarland
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Dorchester Common Pleas

Case Caption: David Hannemann , plaintiff, et al VS William Mcfarland

Case Number: 2016CP1801812

Type: Order/Relief

Electronically signed on 2019-06-10 16:59:53

So Ordered

s/James E. Chellis, Master in Equity, SCID#3078
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Dorchester

IN THE COURT OF COMMON PLEAS CASE NO. 2016CP1801812
David Hannemann et al William Mcfarland
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON):D Rule 12(b), SCRCP;|:| Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] Other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[]Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) |v/| Statement of Judgment
by the Court:

Defendant's Motion for Reconsideration is denied

ORDER INFORMATION
This order [_] ends [v] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 06/16/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF DORCHESTER )

David Hannemann, as President of the Live ) C/A No. 2016-CP-18-01812
Oak Village Homeowner’s Association, Inc., )
)
)
Plaintiff, ) ORDER

)
Versus )
)
William McFarland, )
)
Defendant. )

This matter comes before the Court on the parties’ cross-motions for summary judgment.
A hearing on both motions was held on June 16, 2020. Pursuant to Rule 56, SCRCP, the Court
grants Plaintiff Hannemann’s motion for summary judgment and denies the motion for summary
judgment filed by Defendant McFarland.

FACTS

This matter arises out of a dispute over control of Live Oak Village Homeowner’s
Association, Inc. (the “Association”). Live Oak Village is a subdivision of seven residential lots
with homes located in the Town of Summerville, County of Dorchester, State of South Carolina.
The subdivision includes common areas.

The Association was incorporated in 2002 by filing of Articles of Incorporation with the
South Carolina Secretary of State. The Association adopted By-Laws. (See Exs. A and B to
Complaint.) Additionally, the developer and lot owners! made a Declaration of Covenants and

Restrictions (DC&R) encumbering the development. Defendant and his wife acquired a lot in the

11 The Court recognizes signatories of the organizational documents as a few residential home
builders who were active in the Summerville area in 2002.

ROA 012

ZT8T08TdD9TOZ#ASYD - SYI1d NOWINOD - 431S3IHOHOA - Nd T¥:v €T Bnv 0202 - d311d ATTVIINOY1LO3 13



development as the developer and lot owners were organizing the subdivision. Within an
approximately 10 week period the Developer amended the DC&R. Since Defendants had aquired
a lot, the amended DEC&R’s required Defendant and his wife to join in the amended DC&R. (See
Exs. 3 and 4 to McFarland’s Motion for Summary Judgment.) The Articles describe these
documents, the Articles, By-Laws and DC&R, as the “Association Documents.”

Notably, the Articles of Incorporation, Paragraph 7, state the purpose of the Association is
“to own, operate, manage, administer, lease and maintain, as a property owners association, the
common affairs and common areas of the property generally known as Live Oak Village located
in the County of Dorchester, State of South Carolina, in accordance with the terms and conditions
of, and purposes set forth in the Association Documents and to carry out the covenants and enforce
the provisions of the Association Documents.” Equally notable, the DC&R and the Amended

DC&R provide a statement of purpose. In both documents the stated purpose is identical:

Whereas, the Developer wishes to accomplish the following objectives for its
benefit and the benefit of Owners of Property in the Subdivision by the
imposition of the covenants and restrictions set forth herein:

(a) To maintain the value and the residential character and integrity of the
residential portions of the Subdivision and to maintain the quality and value of
any recreational portions of the Subdivision;

(b) To preserve the quality of the natural amenities of the Subdivision;

(c) To minimize and eliminate the possibility of any disruptions of the peace
and tranquility of the residential environment of the Subdivision;

(d) To prevent the abuse or unwarranted alteration of the trees, vegetation,
lakes, streams and other bodies of water and natural character of the land in the
Subdivision;

(e) To prevent any Owner or any other persons from building or carrying on
any other activity in the Subdivision to the detriment of any Owner in the
Subdivision; and

() To keep property values in the Subdivision high, stable an in a state of
reasonable appreciation (emphasis the Court).

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland

C/A No. 2016-CP-18-01812

ORDER
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In short, the Association operates and manages the common affairs and common areas of
Live Oak Village and carries out the by-laws and enforces the DC&R, as amended, for the express
purposes stated above. In order to accomplish the purposes of the Association, the Association
Documents provide for the election of a three-member Board of Directors with rolling terms of
three years, two years, and one year. Further, the Board of Directors annually elect the officers of
the Association.

Plaintiff asserts he is President. He asks this Court to declare that he is the President of the
Association. Further, Plaintiff asks the Court to direct Defendant, who claims he is the President
of the Association, to turn over the books and records of the Association that the Defendant holds
in his possession or has knowledge of being in possession of some other person.

The Defendant counters by asserting the Plaintiff is not the President. The gravamen of
Defendant’s position is Plaintiff and another member of the Association, who made up part of the
quorum of the Director’s meeting leading to Plaintiff’s election as president, were not members
good standing of the Association. Defendant bottoms his position on an assertion Plaintiff had not
paid Association assessments including accrued interest on the assessments. According to
Defendant’s logic, since Plaintiff is not a duly elected President, the Defendant claims he remains
president having been previously duly elected to that position?.

After a hearing on cross motions for summary judgment, a complete review of the entire

record, including a reading of the record of the hearing 3, this Court finds no genuine issue of

2 |n the unreported case Live Oak Vill. Homeowners Ass'n, Inc. v. Morris, No. 2015-000599, 2016 WL 7495868, at 2
(S.C. Ct. App. Dec. 21, 2016) William McFarland is alluded to as president of the Association. Plaintiff Hannemann
and Defendant McFarland do not dispute that the latter has served as President of the Association, and that he
maintains he is the President of the Association as of the filing of this action. Cf., however, infra findings regarding
waiver arising out of Mr. McFarland and his wife filing the Human Affairs Housing Complaint.

3 The Defendant filed a post hearing supplemental memorandum with additional evidentiary matters. For two
reasons, | find these additional matters supplementing the record to lack a requisite basis. First, the records

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland

C/A No. 2016-CP-18-01812

ORDER
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material fact, giving every inference in favor of the Defendant, and the Plaintiff is entitle to
judgment as a matter of law. Hence, the Plaintiff is entitled to summary judgment on his claims.
An explanation of the Court’s decision follows.

2015

The Association held an annual meeting on May 17, 2015. A quorum was present for this
meeting. At this meeting, the attendees voted unanimously in favor of electing a board of directors
comprised of Plaintiff Hannemann and two other members. (See Compl. Ex. C., Affidavit of
Capers G. Barr, 1V, Esquire).

Defendant McFarland objected to the meeting in an email sent May 1, 2015. In the email,
Defendant McFarland asserts that Plaintiff Hannemann and board member Tom Morris were not
members in good standing (Ex. 16 to McFarland’s Motion for Summary Judgment). But
Defendant McFarland failed to attend the meeting on May 17, 2015. Hence, he failed to assert his
objections in the corporate (group) setting®.

Thereafter, the board of directors met May 29, 2015. At this meeting Plaintiff Hannemann
was elected president of the Association.

2016
The Association held an annual meeting on April 25, 2016. A quorum was present for this

meeting. At this meeting, the Association again voted unanimously to elect a board of directors

Defendant files come too late. Secondly, were these records timely, they are not relevant to the issues before me.
Plaintiff’s opposition memorandum included a copy of the record of the hearing.

4 | take judicial notice that individuals in a group setting may make a different decision than when the same choice
is given to them on an individual basis. See for instance, “Many important decisions in the society are made by
groups of individuals such as committees, governing bodies, juries, business partners, teams, and families.
Experiments in various contexts demonstrate systematic differences between choices made by groups of individuals
and by individuals making decisions in isolation. There is a large literature in social psychology documenting and
analyzing this phenomenon, referring to it as the “discontinuity effect” or “group shift”, and a relatively recent
literature in economics investigating it both experimentally and theoretically.” See,
https://web.stanford.edu/~niederle/ Ambrusetal.pdf.

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland

C/A No. 2016-CP-18-01812

ORDER
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comprised of Plaintiff Hannemann and two other members. A letter discussing the April 25, 2016
meeting and its results was prepared by Capers G. Barr, 1V, Esg. (Compl. Ex. D.)

The board of directors subsequently elected officers. At this election, Plaintiff Hannemann
was again elected president of the Association.

Following his 2016 election as president of the Association, Plaintiff Hannemann requested
that Defendant McFarland turn over the records of the Association. Defendant McFarland refused
to provide the Associations’ records to Plaintiff Hannemann.

On September 9, 2016, Plaintiff Hannemann initiated the present lawsuit. In his
Complaint, Plaintiff Hannemann seeks a declaratory judgment pursuant to the South Carolina
Declaratory Judgment Act that he is the rightfully elected president of the Association; that he is
entitled to the records and checkbook of the Association; and that he is entitled to an order
compelling Defendant McFarland to turn over these materials to him. Additionally, Plaintiff
Hannemann seeks an award of attorney’s fees and costs. He supports this request pursuant to
Section 15(D) of the Association’s By-Laws®. Additionally, he asserts the South Carolina
Declaratory Judgment Act, S.C. Code § 15-53-100 is a statutory basis for an award of attorneys’
fees. Finally, he asserts is his prayer for any other relief that the Court grant relief it deems proper
and just.

2017 through 2020
Since 2016, both Plaintiff Hannemann and Defendant McFarland have continued to assert

that they are the president of the Association.

5 The Defendant seeks attorneys’ fees and costs from the Plaintiff on his counterclaims.

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland

C/A No. 2016-CP-18-01812

ORDER
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PROCEDURAL HISTORY

As noted above, on September 9, 2016 Plaintiff Hannemann initiated the present lawsuit
by filing a Complaint for declaratory judgment seeking a declaration that he is the rightfully elected
president of the Association. On February 16, 2017, in an Amended Answer and Counterclaim in
this lawsuit, Defendant McFarland filed counterclaims for declaratory judgment including a
request that he be declared the de facto and/or de jure president of the Association.

This matter was referred to the Master in Equity on August 18, 2017. Since then, both
parties have submitted motions for summary judgment.

On March 13, 2020, William McFarland and his wife submitted a “Housing Discrimination
Complaint” to the South Carolina Human Affairs Commission. (Hannemann Supp. Mot. Summ.
J. EX. A.) In this “Housing Discrimination Complaint”, the McFarlands identify the respondents
as: “Thomas Morris, treasurer; and David Hannemann, president” and allege that David
Hannemann is the president of the Association. The essence of the Housing Discrimination
Complaint is that the respondents, including David Hannemann in his capacity as president,
allegedly violated the McFarland’s civil rights. The McFarlands declared under penalty of perjury
that their assertions in the Housing Discrimination Complaint are true and correct.

Plaintiff Hannemann supplemented his motion for summary judgment in light of the
McFarland’s filing of the “Housing Discrimination Complaint”, arguing that Defendant
McFarland’s positions taken in that complaint constituted a waiver of Defendant McFarland’s
claim to the presidency of the Association or alternately estopped him from further arguing this
position in the present action. On the eve of the June 16th hearing on the parties’ cross motions for

summary judgment, Defendant McFarland submitted a certification stating that he intended no

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland

C/A No. 2016-CP-18-01812

ORDER
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waiver of the positions taken in the present lawsuit by filing the “Housing Discrimination
Complaint”.
A hearing on both motions for summary judgment was held on June 16, 2020.

LEGAL STANDARD

A motion for summary judgment shall be granted if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law. S.C. R. Civ. P. 56(c). On asummary judgment motion, a court must view the facts in the
light most favorable to the non-moving party. Koester v. Carolina Rental Ctr., Inc., 313 S.C. 490,
493, 443 S.E.2d 392, 394 (1994).

The purpose of summary judgment is to expedite disposition of cases which do not require
the services of a fact finder. Bankers Trust of South Carolina v. Benson, 267 S.C. 152, 155, 226
S.E.2d 703, 704 (1976). In that way, “[a] motion for summary judgment is akin to a motion for a
directed verdict” because “in each instance, one party must lose as a matter of law.” Main v.
Corley, 281 S.C. 525, 526, 316 S.E.2d 406, 407 (1984); see also Baughman, 306 S.C. at 115, 410
S.E.2d at 545 (standard for summary judgment “mirrors” standard for directed verdict).

Summary judgment should not be granted even when there is no dispute as to the
evidentiary facts, if there is a dispute as to the conclusions to be drawn therefrom. MacFarlane v.
Manly, 274 S.C. 392, 264 S.E.2d 838 (1980). In an action for declaratory relief, the burden of
proof rests with the party seeking the declaration, and that party must meet its burden by a greater
weight or preponderance of the evidence. Vt. Mut. Ins. Co. v. Singleton, 316 S.C. 5, 10, 446 S.E.2d

417,421 (1994). Where, as here, the burden of proof is a preponderance of the evidence, the non-

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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moving party must only submit a mere scintilla of evidence to withstand a motion for summary
judgment. Bass v. Gopal, Inc., 395 S.C. 129, 134, 716 S.E.2d 910, 912 (2011).

DISCUSSION

A. The Court grants summary judgment to Plaintiff Hannemann on all claims

A. Plaintiff Hannemann is the duly elected president of the Association

Pursuant to S.C. Code 8§ 15-53-20, this Court has the power to “declare rights, status, and
other legal relations whether or not further relief is or could be claimed.” Pursuant to its
declaratory judgment power, the Court finds that there is no genuine issue as to any material facts
and that Plaintiff Hannemann is the duly elected president of the Association as a matter of law.

1. Plaintiff Hannemann’s election as president of the Association was in
compliance with the Association’s By-Laws

Section 2(B) of the Association’s By-Laws provide that a member of the Association is
elected as an officer or director by members voting at a meeting in which there is a quorum of one-
half of all members or their proxies present.

Both the May 17, 2015 and the April 25, 2016 meetings of the Association satisfied the
requirements of Section 2(B) of the Association’s By-Laws. The 2015 affidavit and 2016 letter
from Mr. Barr supports this conclusion, and Defendant McFarland has not identified a scintilla of
evidence to the contrary. A quorum was present for both meetings. The votes taken at both
meetings resulted in the election of Plaintiff Hannemann and two other members to the Board of
Directors.

Plaintiff Hannemann’s subsequent election as president by the Association’s board of
directors likewise satisfied Section 2(B) of the Association’s By-Laws. At the meetings of the

board of directors following both the May 17, 2015 and the April 25, 2016 meetings of the

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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Association, a quorum was present, and the votes taken during these board meetings resulted in
Plaintiff Hannemann being elected as the Association’s president.

2. Plaintiff Hannemann was a member in good standing when he was
elected to the board and as the Association’s president

Defendant McFarland argues that Plaintiff Hannemann cannot have been validly elected
as president of the Association. Defendant McFarland bases this assertion erroneously on his
interpretation of the Association Documents. Because his premise is erroneous what follows from
his assertion fails. The argument is this: Plaintiff Hannemann failed to timely pay his 2013 and
2014 assessments to the Association; interest accrued on those assessment, and Hannemann failed
to pay the interest accruing on these assessments; hence, Hannemann, was not in good standing
with the Association. McFarland thus maintains Hannemann is unable to vote on Association
matters. Based on this, McFarland’s position is that Hannemann is not eligible to hold a position
on the Association’s board or elected president of the Association pursuant to Section 15 of the
By-Laws of the Association. The Court finds this argument to be without merit because its premise
is flawed.

Section 15(B) of the Association’s By-Laws provide an enumeration of powers that the
Association’s board may exercise. One of the enumerated powers of the board is (i) to impose
monetary fines. Another enumerated power of the board is (ii) to suspend an owner’s right to vote
in the Association. These conditions are not self-activating.

In short, Section 15(B) does not provide that any of the enumerated powers are exercised
automatically or that certain powers or actions “spring” into existence. These powers require
affirmative action of the Board by which the Board votes to impose monetary fines, and votes to
suspend an owner’s right to vote. No evidence in the record before this Court establishes these

conditions.

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland

C/A No. 2016-CP-18-01812

ORDER
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Section 6.3 of the DR&C provides, among other things, that interest shall accrue for any
assessment not timely paid.

As an initial matter, Exhibits 12—-14 to Defendant McFarland’s own motion illustrates that
Plaintiff Hannemann paid all assessments as was practicable given the realities of the already-
pending litigation. Plaintiff Hannemann placed checks associated with his 2013 and 2014
assessments in the hands of his then-attorney. These checks were re-issued in 2015 and provided
to Defendant McFarland through counsel. Defendant McFarland conceded this during the hearing.

But Defendant McFarland argues that the assessments paid by Plaintiff Hannemann were
incomplete since they did not include the payment of interest. McFarland purports the interest
accrued automatically under Section 6.3 of the DC&R. Therefore, according to McFarland,
Plaintiff Hannemann was not in good standing, could not have been validly elected to the board,
and to the office of President of the Association. Again, the Defendant’s premise for his argument
simply fails. Defendant McFarland has made no showing that any interest allegedly accrued was
imposed by a directive of the Association’s board of directors. Even assuming Defendant
McFarland’s position is correct for purposes of this motion, he makes no showing that the Board
of Directors of the Association voted to impose interest on Plaintiff Hannemann assessments. The
Court finds that interest was not owed by Plaintiff Hannemann or Morris.

Further, under Section 15 of the Association’s By-Laws a revocation of a member’s voting
rights is an action which must be taken by the board, if it is taken at all. The power to hold a
member not in good standing or to revoke a member’s voting rights is not vested in Defendant
McFarland and is not a unilateral power which Defendant may wield, even if he were the
Association’s president at the time such an action were attempted. Further, no provision in the

By-Laws automatically holds a member not in good standing or revokes a member’s voting rights.

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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Specific action by the Association’s board of directors is, however, required to accomplish these
measures. Defendant McFarland has offered no evidence that Plaintiff Hannemann not in good
standing with the Association. Moreover, Defendant McFarland offers no evidence that Plaintiff’s
voting rights suspended by the Association’s board of directors.

With these undisputed facts, the Court finds Plaintiff Hannemann remained in good
standing with the Association and that his voting rights were never suspended. Accordingly, the
Court rejects Defendant McFarland’s assertion that Plaintiff Hannemann was not in good standing
or lost his voting rights, or that this is a basis on which to invalidate Plaintiff Hannemann’s valid
elections to the board of directors and the office of president of the Association.

3. Defendant McFarland waived his objections to the Association’s
meetings in 2015 and 2016

As an additional argument against the validity of Plaintiff’s Hannemann’s election as
president of the Association, Defendant McFarland argues that he objected to the meetings and
asserted that they were not validly called and, in light of this objection, the meetings at which
Plaintiff Hannemann was elected were invalid.

A waiver is a voluntary and intentional abandonment or relinquishment of a known right
by a party who possessed actual or constructive notice of his rights, or of all the material facts
upon which they depended. Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 673
S.E.2d 448 (2009) (citing Janasik v. Fairway Oaks Villas Horiz. Prop. Regime, 307 S.C. 339, 344,
415 S.E.2d 384, 387-88 (1992)).

Defendant McFarland, like all other members of the Association, received notice of the
Association’s meetings when they were called by Plaintiff Hannemann. While there is evidence
that Defendant McFarland made his position and objections to the meetings known prior to the

date on which they occurred, it is also undisputed that Defendant McFarland failed to appear at

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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the meetings even for the limited purpose of making an objection to the same. Defendant
McFarland conceded the same during the hearing on these motions.

Given these facts, the Court finds that Defendant McFarland waived his objections to the
Association’s meetings and that any actions taken by the Association at the meetings are not
invalidated by virtue of Defendant McFarland’s prior objection(s).

B. Plaintiff Hannemann has standing to pursue this action and is not estopped by
positions taken in prior litigation

Defendant McFarland argues that Plaintiff Hannemann lacks standing to pursue these
claims under the Association’s Articles of Incorporation. He also asserts Hannemann is judicially
estopped from pursuing his claims based on positions taken during prior litigation. The Court
rejects both arguments. Plaintiff Hannemann possesses the requisite capacity and standing to bring
the claims raised in his Complaint. Additionally, the doctrine of judicial estoppel is inapplicable.

1. Plaintiff Hannemann had the ability to bring this action

Defendant McFarland contends that Plaintiff Hannemann lacks standing to sue on behalf
of the Association because under Section 8(C)(9) of the Association’s Articles of Incorporation
Hannemann did not procure Association approval to initiate this action. The Court rejects this
argument. Plaintiff Hannemann possesses the requisite capacity and standing to bring the claims
raised in his Complaint.

Section 8(C)(9) of the Association’s Articles of Incorporation states:

Notwithstanding anything contained herein to the contrary, the Association
shall be required to obtain the approval of three-fourth (3/4) of all Members
at a duly called meeting of the Members at which a quorum is present prior to
the payment of legal or other fees to persons or entities engaged by the
Association for the purpose of suing, or making, preparing or investigating
any lawsuit, or commencing any lawsuit other than for the following
purposes:

(a) the collection of assessments;

(b) the collection of other charges which owners are obligated to pay

pursuant to the Association documents;

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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(c) the enforcement of any applicable use or occupancy restrictions
contained in the Association documents;

(d) in an emergency where waiting to obtain the approval of the Members
creates a substantial risk of irreparable injury to the Association
property or to Members (the imminent expiration of a statute of
limitations shall not be deemed an emergency obviating the need for
the request requisite vote of three-fourths (3/4) of the Members):

This lawsuit does not address subsections (a), (b), or (c) above. If Section 8C(9) applies,
Plaintiff Hannemann submits subsection (d) applies and gives him the right to pursue this suit
because the facts and circumstances of this suit present an emergency and his failure to bring the
suit would result in irreparable injury to the Association or to Members of the Association.. This
is misplaced as well.

8(C)(9) states exceptions to Association approval for payment of legal or other fees
investigating a lawsuit or for commencing a lawsuit. Plaintiff Hannemann is seeking a recovery
of attorneys’ fees from the Defendant McFarland. Plaintiff is not asking for attorneys’ fees from
the association. Since, nothing in the allegation of the complaint suggests the Plaintiff is seeking
to recover attorneys’ fees from the Association, Section 8(C)(9) of the Association’s Articles of
Incorporation does not apply. And, even if Section 8(C)(9) applies, the Court Plaintiff action is
sanctioned by it.

If paragraph 8(C)(d) applies, Plaintiff Hannemann meets the requite qualification to fall
squarely within exception (4). Plaintiff Hannemann brought this lawsuit in his capacity as the
Association’s president. Plaintiff Hannemann argued that he was presented with a situation in
which Defendant McFarland was purporting to operate as a de facto Association president,
issuing assessments to members and attempting to conduct the Association’s business. These

activities occurred despite Defendant McFarland receiving notice of the meetings of the

Association and its board and the results of elections conducted as described above.
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Nonetheless, monies paid in the form of assessments were being deposited into one of two
competing accounts managed by different members, both of whom claimed to be the duly
elected president of the Association. Moreover, Defendant McFarland will not turn over the
records and the checkbook of the Association despite having received notice of Plaintiff
Hannemann’s election as president. Defendant McFarland does not dispute that he continues to
operate the Association despite the activities of the 2015 and 2016 meetings. He continues to
issue assessments on the Association’s behalf and continues to withhold the records and the
checkbook of the Association.

Under these circumstances an emergency existed and continues to exist. Thus, if the
provisions of 8(C)(9) were to apply, Plaintiff Hannemann as president of the Association has the
right to bring the present lawsuit and seek the relief in equity of an injunction. Since 2015, the
Association has had two competing individuals claiming to be its president. Each challenge the
legality of the other’s position as president of the Association. This untenable “standoff”
jeopardizes a primary purpose of the Association and the DR&C. Stated plainly, the Members are
losing what they bargained for in purchasing property within the development. They are losing
one of the primary purposes of the Association. They are losing the fundamental contractual right

“[T]o minimize and eliminate the possibility of any disruptions of the peace and tranquility of the

residential environment of the Subdivision.” Defendant McFarland’s utter disregard for this

fundamental purpose places the community of Live Oak Villages subordinate to his intransience.
This Court finds his obstreperous conduct a detriment to the community of persons who live under
the protective umbrella of the Association Documents.

This Court finds the status of the leadership of the Association gives rise to an emergency.

Moreover, the emergency places Association members, and their right to residential peace and
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Defendant: William McFarland
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tranquility at a substantial risk of irreparable injury® since the Association has no unified voice and
every action the Association takes is subject to each member of the Association questioning
whether the action is authorized. Further, whomever is the true president of the Association is
exposed to ongoing potential liability associated with failing to execute his duties as an officer.
These facts and circumstances establish the conclusion that a substantial likelihood of irreparable
injury exists.

Additionally, it is also significant that during the pendency of this action it became
necessary for the Court to enter a Pendente Lite Order prohibiting either party from attempting to
conduct the business of the Association until the issues raised in this action were resolved. These
facts reinforce the emergent nature of the circumstances presented to Plaintiff Hannemann.

Thus, if the approval of the Association were required before the initiation of claims like
those raised by Plaintiff Hannemann, exception 8(C)(9)(d) would apply authorizing Plaintiff
Hannemann to bring his request to this Court.

2. Judicial estoppel does not apply

Defendant McFarland argues that Plaintiff Hannemann should be judicially estopped from
pursuing this declaratory judgment action based on positions taken in prior litigation involving the
Association. In a 2012 lawsuit initiated by Defendant McFarland on behalf of the Association,

Plaintiff Hannemann relied on the three-fourths majority approval requirement contained in

6 This term is not defined in the Association Documents. The parties, and the Court, discussed this point using the
standard that is expressed in the concept irreparable harm as an element of the right of a party to enjoin another. On
reflection I’m not sure this is the proper standard. Especially given the purposes of the Association Documents.
Franky, | surmise that the intransience of Defendant McFarland may easily affect the economic interest of every
member of the association. After all, one may easily ask a reasonable buyer is she willing to pay for premium
housing in the Town of Summerville subject to residential community restrictions far more restrictive than the
zoning and planning ordinances of the town, which are jealously guarded by the Town, in which a feud between
two of seven households rages in the Courts. | take judicial notice that the most recently sold home in the
community of this subdivision shows a purchase price of $695,000.00.

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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Section 8§(C)(9) of the Association’s Articles of Incorporation to argue that Defendant McFarland’s
pursuit of the 2012 lawsuit was improper.

Judicial estoppel is an equitable concept that prevents a litigant from asserting a position
inconsistent with, or in conflict with, one the litigant has previously asserted in the same or related

proceeding. Auto-Owners Ins. Co. v. Rhodes, 405 S.C. 584, 597, 748 S.E.2d 781, 788 (2013).

For the doctrine to apply, there must be (1) two inconsistent positions taken by the same party or
parties in privity with one another; (2) the positions must be taken in the same or related
proceedings involving the same party or parties in privity with each other; (3) the party taking the
position must have been successful in maintaining that position and have received some benefit;
(4) the inconsistency must be part of an intentional effort to mislead the court; and (5) the two
positions must be totally inconsistent. Id.

The Court finds that judicial estoppel does not apply as Defendant McFarland contends.
First, the 2012 lawsuit was initiated by Defendant McFarland on behalf of the Association and is
styled, “Live Oak Village Homeowners Association, Jennifer McFarland, Carlton Holcombe, and
Ute Holcombe v. Thomas Morris, David Hannemann, Sofia Mazell, and Michael Mazell”.
(McFarland Mot. Summ. J. Ex. 10). The Association is not a party to the present lawsuit. Plaintiff
Hannemann was named individually in the 2012 lawsuit, while here he brings his declaratory
judgment claim in his capacity as president of the Association. Defendant McFarland is not
individually named in the 2012 lawsuit. Thus, Defendant McFarland’s judicial estoppel argument
does not satisfy the first element required for the application of judicial estoppel.

Additionally, it appears that the prior position taken by Plaintiff Hannemann was not a
basis upon which he prevailed in the 2012 lawsuit. The Court of Appeals’ unpublished opinion

regarding the 2012 lawsuit, which affirmed in part and reversed in part the summary judgment

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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order issued in that lawsuit, the Court did not address the three-fourths majority requirement
embodied in Section 8(C)(9) of the Association’s Articles of Incorporation or Plaintiff
Hannemann’s arguments raised in relation to this provision. (see Ex. 17 to McFarland’s Mot.
Summ. J.) Since this argument was a not a position upon which the Court relied in issuing its
ruling, Defendant McFarland has not demonstrated that Plaintiff Hannemann successfully
maintained an inconsistent position in the prior 2012 lawsuit.

Finally, Defendant McFarland has identified no evidence that Plaintiff Hannemann
assumed the purportedly inconsistent positions as part of an intentional effort to mislead the Court.
His assertion of judicial estoppel also fails on the fourth element.

C. The Court grants summary judgment to Plaintiff Hannemann as to Defendant
McFarland’s remaining claims

1. Defendant McFarland and/or his wife are not “declarants” or
“developers” within the meaning of the Declaration of Covenants and
Restrictions and are not entitled to attorney’s fees by virtue of the same

In his Amended Answer and Counterclaims, Defendant McFarland argues that he and his
wife are “developers” or “declarants” under the Declaration of Covenants and Restrictions of the
Association. With this status, pursuant to the Association’s By-Laws, Defendant McFarland
argues he and his wife are entitled to recover their attorney’s fees for their pursuit of their claims
in this matter from Plaintiff Hannemann. The Court rejects this assertion.

The Amended Declaration of Covenants and Restrictions for the Association identify Oak
Village Development, LLC as the “Developer”. William McFarland and his wife are included
within the list of entities identified as “Owners”.

Section 1 of the Association’s By-Laws states, “[t]he developer of this Subdivision is the
Declarant, Oak Village Development, LLC, referred to as ‘Declarant’.” Section 15(D) of the By-

Laws provides, “[s]hould the Declarant or the Association employ legal counsel to enforce any of

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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the foregoing, all costs incurred in such enforcement, including court costs and reasonable
attorneys’ fees, shall be paid by the violating Owner.”

The McFarland’s status as “Owners” who signed the Amended Declaration of Covenants
and Restrictions does not result in their being included in the description of “Declarant” within the
Association’s By-Laws. The By-Laws identify Oak Village Development, LLC as the Declarant.
Thus, Defendant McFarland is not entitled to recover attorney’s fees pursuant to Section 15(D) of
the By-Laws because he is neither the Association nor the Declarant. Further and for the same
reason, Mrs. McFarland, a non-party, is also not entitled to recover attorney’s fees pursuant to
Section 15(D), to the extent that Defendant McFarland’s claims in this matter seek such a recovery.

Additionally, as discussed above, any enforcement action initiated by the Association
requires the approval of three-fourths of the Association. Defendant McFarland has offered no
evidence that the Association has authorized the use of its funds to pay for his attorney’s fees
incurred in the defense of this action. Therefore, the Court grants summary judgment on this claim
in favor of Plaintiff Hannemann.

2. Defendant McFarland is not entitled to recover attorney’s fees under
the Declaratory Judgment Act

In his Amended Answer and Counterclaims, Defendant McFarland also requests the entry
of attorney’s fees pursuant to the Section 15-53-100 of the South Carolina Declaratory Judgment
Act. This section provides that the Court “may” award costs “as may seem equitable and just.”
S.C. Code § 15-53-100.

The Court finds that an award of costs, including attorney’s fees, to Defendant McFarland

in this matter is neither equitable nor just. Therefore, this request is denied.

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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3. Defendant McFarland does not prevail on his breach of contract and/or
conversion claim

In his Amended Answer and Counterclaims, Defendant McFarland appears to argue that
Plaintiff Hannemann’s establishment of a new bank account for the Association, following his
election to the board and to the office of president, and his subsequent contribution of monies to
this account constitute breaches of contract or alternately acts of conversion of assets rightfully
belonging to the Association. In light of the Court’s determination that Plaintiff Hannemann is the
duly elected president of the Association, this claim fails as a matter of law. Therefore, the Court
grants summary judgment to Plaintiff Hannemann with respect to Defendant McFarland’s claim
for breach of contract and/or conversion.

D. Plaintiff Hannemann is entitled to recover costs but not attorney’s fees

In his Complaint, Plaintiff Hannemann requested the entry of attorney’s fees and costs
pursuant to South Carolina’s Declaratory Judgment Act. Additionally, Plaintiff Hannemann
requested the entry of attorney’s fees and costs pursuant to Section 15(D) the Association’s By-

Laws, as well as any other relief which the Court deems necessary and proper.

During oral argument, Plaintiff Hannemann moved to amend his pleadings to add a request
for attorney’s fees pursuant to the Declaratory Judgment Act and Section 15(D) of the
Association’s By-Laws, to the extent that this request was not made sufficiently in the Complaint.
Additionally, during oral argument Plaintiff Hannemann moved to conform his pleadings to the
evidence and arguments presented in the summary judgment motions. The Court grants these oral
motions; however, a review of the pleadings reflects that both bases for the award of attorney’s
fees were pled in the Complaint.

The gestalt of Plaintiff Hannemann’s Complaint is a request for declaratory judgment

regarding the validity of elections to positions within the Association. Defendant McFarland’s

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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defense, as noted above, equally demands a declaratory judgment that the elections were not
authorized and the actions pursuant to them invalid. Defendant too seeks attorneys’ fees. His
defense by way of counterclaims, however, make a sophist argument that he and his wife are the
developers and thus the Declarants under the Association Documents. The position is no less short
of a request for this Court to declare that the Defendant McFarland holds dictatorial powers over
this subdivision of seven lots at issue in this case. Defendant McFarland’s assertions in his defense
and parry certainly demonstrate a refusal to respect the inherently democratic process for the
management of the Association required under the Association Documents.

The Court recognizes Plaintiff Hannemann has expended time and money in the pursuit of
the declaratory relief sought in this action. He has been left with no choice but to turn to the
judicial system to ask for relief to enforce rights accruing to him through the democratic process
of elections held by the Association. The election to a position, notably, that pays no compensation
for services rendered yet imposes fiduciary duties upon him albeit as a volunteer for the benefit of
himself and 6 neighbors. In a sense, this case exemplifies litigation based on principles not
economics.

The Plaintiff’s counsel zealously argues the Declaratory Judgment Act provides discretion
to the Court in crafting an award precisely for circumstances such as this, where one party refuses
to acknowledge or respect the valid actions of a governing body and causes another to incur
substantial time and effort, including the retention of legal counsel, to enforce the same. Indeed,
Plaintiff’s counsel argues that if the Court did not award costs, including attorney’s fees, to
Plaintiff Hannemann in this matter, the absence of such an award would only encourage dissenters
to resist or ignore the results of actions taken by a homeowner’s association with which they did

not agree. This position favorably appeals to this Court. But the Court is not authorized to blaze

Plaintiff: David Hannemann, as President of the Live Oak Village Homeowner’s Association, Inc.,
Defendant: William McFarland
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a trail through the domain of the legislature. Were the Court to award Plaintiff his attorneys’ fees
this court would be abusing its discretion’. An award of the Plaintiff’s cost, however, does not step
over the line upon which the legislature stands its ground

Section 15-53-100 of the South Carolina Declaratory Judgment Act provides that the Court
“may make such award of costs as may seem equitable and just®.” No appellate court has addressed
this issue in our state; however, our sister state of North Carolina has an appellate decision that
analyses this issue holding that its Uniform Declaratory Judgment Act does not permits a trial court
to award attorneys’ fees. See, Swaps, LLC v. ASL Properties, Inc., 250 N.C. App. 264, 264, 791
S.E.2d 711, 712, 2016 WL 6440491 (2016).

The Court finds that Plaintiff Hannemann is entitled to an award of costs®. See, SCRCP 54.

7 In Judy v. Judy, 403 S.C. 203, 211, 742 S.E.2d 672, 676, 2013 WL 1138866 (Ct. App. 2013), a Dorchester County
Special referee awarded attorneys’ fees summarized as the “vexatious” multiplication of court proceedings. The
Court of Appeals reversed the award citing an abuse of discretion since the conduct cited could have been addressed
by the legislature in adopting the Statute of Elizabeth but that since it had not the special referee abused his
discretion. In Judy, the Court of appeal summarizes the rule for awarding attorneys’ fees in this state: “The practice
of each party paying his own attorney fees is often referred to as the ‘American Rule.” South Carolina follows the
American Rule.” 2 S.C. Jur. Attorney Fees § 2 (citations omitted). “As a general rule, attorney fees are not
recoverable unless authorized by contract or statute.” Id.; see also Jackson v. Speed, 326 S.C. 289, 307, 486 S.E.2d
750, 759 (1997) (stating a party cannot recover attorney's fees unless authorized by contract or statute); Hegler v.
Gulf Ins. Co., 270 S.C. 548, 549, 243 S.E.2d 443, 444 (1978) (“As a general rule, attorney's fees are not recoverable
unless authorized by contract or statute.”).

8 Cf. The Court is aware of only one equitable doctrine in which attorneys’ fees and cost can be awarded. In
Vermeer Carolina's, Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 518 S.E.2d 301, Prod. Liab. Rep. (CCH) P
15611, 1999 WL 350509 (Ct. App. 1999) Judge Anderson explains, “South Carolina has long recognized the
principle of equitable indemnification. See Stuck v. Pioneer Logging Machinery, Inc., 279 S.C. 22, 301 S.E.2d 552
(1983); Addy v. Bolton, 257 S.C. 28, 183 S.E.2d 708 (1971). “Indemnity is that form of compensation in which a
first party is liable to pay a second party for a loss or damage the second party incurs to a third party. A right to
indemnity may arise by contract (express or implied) or by operation of law as a matter of equity between the first
and second party.” Town of Winnsboro v. Wiedeman-Singleton, Inc. (Winnsboro I '), 303 S.C. 52, 56, 398 S.E.2d
500, 502 (Ct.App.1990), aff'd, 307 S.C. 128, 414 S.E.2d 118 (1992) (Winnsboro Il ) (citation omitted).” The present
circumstances before the Court do not support a finding of equitable indemnity.

9 Cf., South Carolina Nonprofit Corporation Act, Subarticle Entitled, “Indemnification.” This subchapter provides
the right of officers of a nonprofit to recover “Expenses.” Expenses specifically includes counsel fees. But under this
statute the right to indemnification of an officer is from the corporation. Thus, under S.C. Code Ann. § 33-31-850
through § 33-31-358, limits Plaintiff to a claim from the Association for indemnification of his “expenses” as
defined under the Act. Moreover, this legislative language demonstrates the proper domain for setting the
parameters of what a term means in given circumstances. My responsibility is to interpret the law and not to
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Defendant: William McFarland
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B. Dissolution of Pendente Lite Order

On June 11, 2019, this Court entered a Pendente Lite Order which prohibited Plaintiff
Hannemann and Defendant McFarland from noticing special meetings of the Association during
the pendency of this lawsuit and finding that since the Association is sine qua non to this lawsuit,
no officer of the Association may call a special meeting and Section 3(b) of the Association’s
Bylaws is suspended.

After a hearing no motion to reconsider heard immediately prior to the Summary Judgment
Hearing, which was denied, Defendant filed a Notice of Appeal of the Court’s June 11, 2019
Pendente Lite Order. To the extent this Court has jurisdiction over that order and, in light of the
Court’s decision to grant summary judgment in favor of Plaintiff Hannemann on all claims, the
June 11, 2019 Pendente Lite Order is hereby dissolved.

Each of the foregoing findings of fact are conclusions of law.

Each of the foregoing conclusions of law are finding of fact.

NOW, THEREFORE, THIS COURT ORDERS, ADJUDGES AND DECREES:

A. Plaintiff Hannemann had the right to bring this action.

B. Plaintiff Hannemann’s Motion for Summary Judgment is granted.
C. Mr. Hannemann is the President of the Live Oak Village Homeowner’s Association, Inc.
D. Defendant McFarland waived his right to assert objections before the full body of the

Association or its board of directors.
E. Section 8(C)(9) of the Articles of Incorporation is not applicable because the Plaintiff is

not seeking a recovery of attorneys’ fees from the Association.

legislate from the bench. In the government of this State, the legislative, executive, and judicial powers of the
government shall be forever separate and distinct from each other, and no person or persons exercising the functions
of one of said departments shall assume or discharge the duties of any other. S.C. Const. art. I, § 8.
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Even if Section 8(C)(9) of the Articles of Incorporation were applicable, the Plaintiff had
the right to pursue the present action under 8(C)(9)(4) as set forth herein above because
an emergency existed that created a substantial risk of irreparable injury to the
Association.

Defendant McFarland shall turn over all the Association’s books and records that are in
his possession, custody or control to Plaintiff Hannemann within ten (10) days of this
order.

If Defendant McFarland is aware of any other books and records that may be in the
possession of others, the Defendant McFarland is ordered to specify such books and
records and inform Plaintiff Hannemann of the person or entity holding such books and
records, and to endeavor to have such books and records returned to himself so that he
may turn such books and records over to the Plaintiff Hannemann.

Defendant McFarland is directed to provide Plaintiff Hannemann the bank statements of
the Association for the preceding 72 months from the date of this order.

After procuring the Bank statements, defendant McFarland is directed to close the bank
account currently used by him as the Association’s bank account.

Plaintiff is not entitled to an award of attorneys’ fees.

Plaintiff Hannemann is entitled to an award taxing costs under SCRCP 54 and,

To the extent this Court has jurisdiction over its Pendente Lite Order, dated June 11,
2019, the same is dissolved.

IT IS SO ORDERED!

ELECTRONIC SIGNATURE PAGE TO FOLLOW.
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Case Caption: David Hannemann , plaintiff, et al VS William Mcfarland
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Electronically signed on 2020-08-13 14:17:49

So Ordered

s/James E. Chellis, Master in Equity, SCID#3078
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF DORCHESTER )

David Hannemann, as President of the Live ) C/A No. 2016-CP-18-01812
Oak Village Homeowner’s Association, Inc., )
)
)
Plaintiff, ) ORDER

)
Versus )
)
William McFarland, )
)
Defendant. )

This matter comes before the Court on Defendant McFarland’s Motion for
Reconsideration. On August 13, 2020, the Court issued an order granting summary judgment to
Plaintiff Hannemann on his claim for declaratory judgment, denying Plaintiff Hannemann’s
request for the entry of attorney’s fees, and denying Defendant McFarland’s motion for summary
judgment.

On August 24, 2020, Defendant McFarland moved the Court for reconsideration of this
order pursuant to Rule 52(s) and Rule 59(e) of the South Carolina Rules of Civil Procedure!. The

Court decides the Motion without a hearing.

1 Defendant’s attorney advised the court via email, August 24, 2020: “Please note: When 1
filed the motion, I checked the box requesting a hearing. I only did this because, in another
one of my cases (in another county), I recently ran into an issue with a motion to reconsider,
where, because I checked the box saying I was not requesting a hearing, the Clerk’s office
said I needed to submit a proposed order. Because in that case, as in this one, a proposed
order seemed inappropriate, given the contested nature of the motion, I went ahead and
requested a hearing, since I had no proposed order to submit. While I am, of course, happy
to proceed with a hearing if that is the Court’s preference, please note that, for his part,
Defendant is content to have the motion decided without a hearing, i.e., decided on the
basis of Defendant’s written motion alone—the only caveat being that, if Plaintiff chooses to
submit a memo in opposition, Defendant would request an opportunity to submit a reply.”
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LEGAL STANDARD

“Upon motion of a party made not later than 10 days after receipt of written notice of entry
of judgment the court may amend its findings or make additional findings and may amend the
judgment accordingly . . . .” Rule 52(b), SCRCP. However, “Findings of fact and conclusions of
law are unnecessary on decisions of motions under Rules 12 or 56 or any other motion except as
provided in Rule 41(b).” Rule 52(a), SCRCP.

Motions to alter or amend a judgment must be served not later than 10 days after receipt of
written notice of the entry of the order. Rule 59(e), SCRCP. The purpose of a Rule 59(e) motion
IS to request the trial judge reconsider matters properly encompassed in a decision on the merits.

Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992). “[O]ur rules contemplate two

basic situations in which a party should consider filing a Rule 59(e) motion. A party may wish to
file such a motion when she believes the court has misunderstood, failed to fully consider, or
perhaps failed to rule on an argument or issue, and the party wishes for the court to reconsider or
rule on it. A party must file such a motion when an issue or argument has been raised, but not ruled

on, in order to preserve it for appellate review.” Elamv. S.C. Dep't of Transp., 361 S.C. 9, 24, 602

S.E.2d 772, 780 (2004). A party may not raise an issue for the first time on a motion for

reconsideration. MailSource, LLC v. M.A. Bailey & Assocs., Inc., 356 S.C. 370, 374,588 S.E.2d

639, 641 (Ct. App. 2003).

DISCUSSION

Defendant McFarland appears to raise a total of fourteen (14) arguments in his Motion for
Reconsideration. Many of these arguments simply ask the Court to reconsider its earlier ruling on

the bases identified by Defendant McFarland in his briefings or arguments. The Court has

2
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considered all of Defendant McFarland’s prior submissions and declines to reconsider any portion
of its prior ruling.

Defendant McFarland identifies two arguments upon which he believes the Court did not
rule. First, Defendant McFarland asks the Court to specifically rule on his argument that Plaintiff
Hannemann was judicially estopped from bringing this action under the Association’s By-Laws.
Mot. Reconsideration { 2, pp. 4, Aug. 24, 2020. In its Order, the Court determined that judicial
estoppel does not apply. See Order at 15-17, Aug. 13, 2020. After fully considering the argument
raised by Defendant McFarland regarding judicial estoppel relating to the Association’s By-Laws,
the Court rejects this argument and declines to reconsider its August 13th ruling on judicial
estoppel.

Second, Defendant McFarland asks the Court to specifically rule on “the entirety of
Defendant’s argument” regarding Defendant McFarland’s position that he and his wife are
“declarants” or “developers”. Mot. Reconsideration § 12, pp. 18. This request references
additional argument contained in Defendant McFarland’s July 14, 2020 supplemental submission.
As discussed in the Court’s August 13, 2020 Order, the Court has determined that this submission
was untimely and, even if it were timely, not relevant. The Court declines Defendant McFarland’s
invitation to reconsider this determination. Even assuming arguendo that such post-hearing
argument were timely and relevant, the Court finds Defendant McFarland’s additional arguments
regarding his purported status as a “declarant” or “developer” to be unpersuasive and declines to
reconsider its August 13, 2020 Order.

The Court has fully considered the arguments contained in Defendant’s Motion for
Reconsideration, as well as the arguments raised in the parties’ original briefing and during the

June 16, 2020 summary judgment hearing. Upon consideration of all the materials and arguments

3
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before the Court, the Court denies Defendant’s Motion for Reconsideration. Further, to the extent
that Defendant raises new arguments in his Motion for Reconsideration, such arguments are
improper under Rule 59(e) and the Court declines to consider the same.

CONCLUSION

Upon consideration of all the materials and arguments before the Court, the Court denies
Defendant’s Motion for Reconsideration.

IT IS SO ORDERED!

ELECTRONIC SIGNATURE PAGE TO FOLLOW.

4
ROA 039

ZT8T08TdO9TOZ#ASYD - SYI1d NOWINOD - 431STHDHOA - NV 92:0T 82 Bnv 0202 - d3114 ATTVOINOY.LO3 13
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Case Caption: David Hannemann , plaintiff, et al VS William Mcfarland
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Type: Order/Other

Electronically signed on 2020-08-28 10:07:50

So Ordered

s/James E. Chellis, Master in Equity, SCID#3078
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER

David Hannemann, as President of the Live C/A No. 2016-CP-18-01812

Oak Village Homeowner’s Association, Inc.,

MOTION FOR RULE TO SHOW CAUSE

Versus

)

)

)

)

)

Plaintiff, ) ORDER GRANTING PLAINTIFF’S

)

)

)

William McFarland, )
)
)

Defendant.

This matter comes before the Court on the Plaintiff’s Motion for Rule to Show Cause which
was filed on October 14, 2020. On December 2, 2020, a hearing on the motion was held and
counsel for Plaintiff and Defendant attended and participated in the same.

On August 13, 2020, this Court entered an Order Granting Summary Judgment to the
Plaintiff in the above-referenced lawsuit. On September 15, 2020, the Defendant filed a Notice of
Appeal appealing the Court’s Order to the South Carolina Court of Appeals.

The Plaintiff files this motion requesting the Court to issue a Rule to Show Cause requiring
the Defendant McFarland to appear before the Court to explain why he has failed to comply with
the Court’s Order of August 13, 2020. Specifically, the Plaintiff contends that the Court’s
Paragraphs (G), (H), (1) and (J) of the Court’s Order are subject to exceptions to the general rule
automatically staying matters set forth in Rule 241 of the Appellate Court Rules. The Plaintiff
maintains that the relief granted in those paragraphs are subject to specific enumerated exceptions
contained in Rule 241(b)(2) and (3).

The Defendant contends that the relief afforded in Paragraphs (G), (H), (1) and (J) are not
covered by the specific exceptions referenced in 241(b)(1) and/or (2). The Defendant further

contends that the relief afforded is contingent upon the Court’s determination that Mr. Hannemann
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is the President of Live Oak Village Homeowners Association, Inc. which has been appealed
thereby staying the entirety of the Court’s Order. Defendant further contends that, alternatively,
if the provisions in Paragraphs (G), (H), (1) and (J) are not secondary to the appeal of the finding
of Mr. Hannemann as the President of the Live Oak Village Homeowners Association, Inc. that
they do not meet the specifically enumerated exceptions. In the further alternative, the Plaintiff
contends that any such relief is now moot based upon the certifications of four witnesses that there
was a special meeting whereby the Plaintiff was removed as President of the Live Oak Village
Homeowners Association, Inc.

Having reviewed the submissions of counsel and heard the arguments of counsel, the Court
hereby GRANTS the Plaintiff’s Motion for Rule to Show Cause and hereby ORDERS the
Defendant William McFarland to appear before the Court at 11:30 a.m. on December 16, 2020 in
Courtroom C of the Dorchester County Courthouse located at 5200 East Jim Belton Blvd., St.
George, South Carolina to explain why he has failed to comply with the Court’s Order set forth in
subparts (G), (H), (I) and (J) contained on Page 23 of this Court’s Order. The hearing on the Rule
to Show Cause is to determine whether the Defendant McFarland should be held in contempt of
court and if so, what the appropriate sanction shall be.

IT IS SO ORDERED!
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Dorchester Common Pleas

Case Caption: David Hannemann , plaintiff, et al VS William Mcfarland
Case Number: 2016CP1801812

Type: Order/Rule To Show Cause

So Ordered

s/James E. Chellis, Master in Equity, SCID#3078

Electronically signed on 2020-12-07 10:52:33 page 3 of 3
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The South Carolina Court of Appeals

David Hannemann, as President of the Live Oak Village
Homeowner's Association, Inc., Respondent,

V.
William McFarland, Appellant.

Appellate Case No. 2020-001029

ORDER

Appellant has appealed the master-in-equity's August 13, 2020 order granting
summary judgment in favor of Respondent, finding Respondent was the president
of the Live Oak Village Homeowner's Association (the HOA) and denying
Appellant's motion for summary judgment. The order also required Appellant to
close a bank account "currently used by him as the [HOA's] bank account" and
transfer certain documents and information to Respondent within ten days of the
order, including: all of the HOA's books and records in Appellant's possession,
information on any person or entity holding other books or records belonging to
the HOA as Appellant was aware, and bank statements for the preceding
seventy-two months.

Appellant has not delivered the documents, and the master scheduled a hearing on
the rule to show cause for December 16, 2020. Appellant has served and filed a
motion requesting this court stay the rule to show cause hearing. Respondent filed
a return, indicating the master decided not to hold the December 16, 2020 rule to
show cause hearing pending further consideration or direction from this court, and
Appellant filed a reply. :

After careful consideration of the parties' filings, the rule to show cause hearing
shall be stayed upon the deliverance of the documents in question to the master by
the end of the day on December 22, 2020. See S.C. Code Ann. § 18-9-150 (2014).
This court directs the parties that the master shall be the authority for the
identification of the items Appellant was ordered to transfer in the August 13, 2020
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order for the purpose of compliance with this order. Upon deliverance of the
documents to the master, the August 13, 2020 order shall be stayed pending the
resolution of this appeal. The master shall make such arrangements in this matter
as he deems necessary as to the bank account and the documents. -

(L&

~TOR THE CO
Columbia, South Carolina
cc:
James Bernard Hood, Esquire
Virginia Rogers Floyd, Esquire : ' ;
Russell Grainger Hines, Esquire ' FILED
Dec 21 2020

The Honorable James E. Chellis
The Honorable Cheryl L. Graham
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STATE OF SOUTH CAROLINA y INTHE COURT OF COMMON PLEAS

)
COUNTY OF DORCHESTER .~ ;. )

[

David Hannemann, as PAOMEER -oF tisw 1 5QC/A No. 2016-CP-18-_18 [\

Live Oak Village Homeowner 8

Association, Inc.,, LLAK Lo )
[ 'JP.CHtSTER " (\}m)f
Plaintiff, ) SUMMONS
} (Non-Jury)
Versus )
)
William McFarland, )
)
Defendant. )

TO: THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED to Answer the Complaint
in this action, a copy of which is herewith served upon you, and to serve a copy of your
Answer thereto on the subscribers at their office located at 172 Meeting Street,
Charleston, South Carolina, 29401 within thirty (30) days after the service hereof,
exclusive of the day of such service; and if you fail to answer the Complaint within
the time aforesaid, judgment by default with be rendered against you for the relief

demanded in the Complaint.

HOOD LAW FIRM, LLC

172 Meeting Street/Post Office Box 1508
Charleston, SC 29402

Phone: (843) 577-4435/Fax: (843) 722-1630
Email: Info@hoodlaw.com

ames B. Hood (SC(#70212)
Virginia A. Rogers (SC #101849)

Attorneys for the Plaintiff
David Hannemann, as President of the Live

[ Oak Village Homeowner’s Association, Inc.
1173 . 2016
Charleston, South Carolina
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STATE OF SOUTH CAROLINA

)
COUNTY OF DORCHESTER )
David Hannemann, as President of the ) C/A No. 2016-CP-18- [jz &
Live Oak Village Homeowner’s )
Association, Inc., )
)
Plamntiff, ) COMPLAINT FOR DECLARATORY
) JUDGMENT =
Versus ) (Non-Jurg}, .. <,
) D
William McFarland, ) Z‘,n o -
) o 2 e
Defendant. ) '%‘_:_’r‘; xg: ‘
< 35

) IN THE COURT OF COMMON PLEAS

3

[

bl
‘.

Plaintiff David Hannemann, as President of the Live Qak Village Honltsé’%:ner’w

Association, Inc., brings this action against Defendant William McFarland based on

the allegations set forth below.

Parties
1. Plaintiff is a citizen and resident of Dorchester County, South Carolina.
2. Defendant William McFarland is a citizen and resident of Dorchester

County, South Carolina.

Jurisdiction and Venue

3. The Court has subject-matter jurisdiction over the claims of this lawsuit
under Article V, § 11 of the South Carolina Constitution and South Carclina Code §
14-5-350 (20186).

4, The Court has personal jurisdiction over the Defendaﬁt because he
resides in Dorchester County, South Carolina.

5. Venue is proper in this circuit court under South Carolina Code § 15-7-

30 (2016) because the Defendant resides in Dorchester County, South Carolina.
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Facts

6. The neighborhood of Live Oak Village is located in Summerville, South
Carolina. The neighborhood association for this development, the Live Oak Village
Homeowner’s Association, Inc. was incorporated in 2002 (hereinafter, the
“Association”).

7. Sections 11 through 15 of the Association’s Articles of Incorporation
(“Articles”) provide for an elected Board of Directors and officers to govern the
organization’s act_ivities. Pursuant to Section 11 of the Articles, the Board of
Directors of the Association shall elect its officers. The Articles are attached to this
Complaint as Exhibit A and incorporated herein by reference.

8. The By-Laws of the Association (“By-Laws”) providé additional
structure for the functions and governance of the Board of Directors and officers of
the corporation. Section 4 of the By-Laws provides that the Board of Directors shall
govern the affairs of the Association, and that one of the three members of the Board
of Directors shall be elected annually for a three-year term. The election of members
of the Board of Directors must occur at the Association’s annual meeting or at a
meeting called for that purpose. By-Laws § 4(B). Section 5 of the By-Laws describes
the requirements for Board meetings and quorum. The By-Laws are attached to this
Complaint as Exhibit B and incorporated herein by reference.

9. Section 6 of the By-Laws identifies the powers and duties of the Board
of Directors, including the duty to manage the fiscal affairs of the Association.
Particularly, the Board of Directors shall prepare a budget, levy assessments and
apply the proceeds of assessments in furtherance of the Board’s duties. By-Laws §

6(A)(1). Additidnally, the Board of Directors has a duty to cause to be kept a complete

2
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record of all its acts and corporate affairs. By-Laws § 6(B)(1). Finally, the Board of
Directors has the duty to establish annual assessments, to notify lot owners of the
assessments, and to collect the assessment at monthly or other reasonable intervals.
By-Laws §§ 6(B)(4) through 6(B)(7).

10. The By-Laws also provide that the President of the Association shall be
a member of the Board of Directors and shall be elected annually. By-Laws § 7(4).
The President shall have all the powers and duties which are usually vested in the
office of the president of an association. By-Laws § 7(B).

11.  Section 8 of the By-Laws describes with greater specificity the duties of
the Board of Directors with respect to fiscal management. Such duties include the
maintenance of an assessment roll for each lot within the Association as well as the
creation and adoption of a budget for each fiscal year. By-Laws §§ 8(A) and 8(B). The
Board of Directors shall determine the method of payment and due date for
assessments, and must notify the members of the Association of the same. By-Laws
§ 8(C). Finally, the By-Laws require the Board to maintain a bank account for the
monies collected from assessments:

“The depository of the Association shall be such bank or banks as shall

be designed from time to time by the directors and in which the monies

of the Association shall be deposited. Withdrawal of monies from such

accounts shall be only by checks signed by such persons as are

authorized by the directors.”
By-Laws § 8(C).

12. Section 14 of the By-Laws sets forth rules associated with annual and
special assessments of the Association. Particularly, Section 14(C) states “It shall be
the duty of the Board . . . to prepare and adopt a budget covering the estimated

Common Expenses during the coming year ...’
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13. On or about March 2009 the Defendant was elected to the Board of
Directors for a three-year term. The Defendant was subsequently elected President
of the Association. On or about October 4, 2012, the Board of Directors held a special
meeting and voted to remove the Defendant as President of the Association and elect
the Plaint:ff to this position. The special meeting was properly noticed and a quorum
was present. Thus, the Defendant’'s term as a member of the Board of Directors
expired on or about October 4, 2012,

14. On or about November 16, 2012, the Plaintiff and the Secretary of the
Board of Directors were sued by several members of the Association regarding actions
taken by the then-elgcted Board.

15. In 2013, the Plaintiff and the Secretary of the Board filed a countersuit
to the lawsuit.

16. The parties in both actions submitted motions for summary judgment.
The court granted summary judgment in favor of the Plaintiff and the Secretary of
the Board in or around March 2015.

17. The opposing parties appealed the order granting summary judgment in
the original action against the Plaintiff.

18. The opposing parties also filed an additional suit against the Plaintiff
for libel and slander in or around July 2015.

19. To date, the appeal of the 2012 action remains pending on appeal, and
the Defendant has incorrectly maintained that any subsequent elections for positions
on the Board of Directors or for officers of the Association must be stayed. This

position 18 contrary to the Articles and By-Laws of the Association.
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20. Onor about May 17, 2015, the Association held its annual meeting. The
meeting was properly noticed, and a quorum was present. Pursuant to the By-Laws,
the Association held elections for a new Board of Directors, and the Plaintiff was
elected one of the new members of the Board of Directors. An affidavit attesting to
the validity of the meeting and the election of the Board of Directors, signed by the
Association’s attorney Capers G. Barr, IV, Esquire, is attached as Exhibit C and
incorporated herein by reference.

21.  On or about May 29, 2015, the Board of Directors met to elect officers
for the 2015-2016 year. The meeting was duly noticed and a quorum was present. In
accordance to the By-Laws, the Plaintiff was elected President of the Association.

22. In spite of these valid actions, the Defendant has willfully refused to
acknowledge the authority properly vested in the Board of Directors elected on May
17, 2015 or the officers elected May 29, 2015.

23.  Onor about April 25, 20186, the Association held its annual meeting. The
meeting was properly noticed, and a quorum was present. Pursuant to the By-Laws,
the Donna Knight was duly elected to serve a three year term on the Board of
Directors. A letter summarizing the actions taken to notice the meeting, along with
a summary of the actions taken at the meeting, was sent to all members of the
Association by the Association’s attorney, Capers G. Barr, IV, Esquire, on May 5,
2016. This letter is attached as Exhibit D and incorporated herein by reference.

24. On or about May 20, 2016, in accordance with the By-Laws and the
Articles of the Association, the Board of Directors met for the purpose of electing its
officers for the 2016-2017 year. During this meeting, the Plaintiff was again elected

President of the Association.
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25. On or about May 31, 2016 the Plaintiff requested that the Defendant
turn over the records of the Association, including the Association’s bank information
and qheckbook, as he no longer was an elected officer of the Association.

26. In spite of this demand, the Defendant has refused to turn over the
Association’s records, bank information, and checkbook.

27.  Despite the Plaintiff's rightful election as President of the Association,
the Defendant has refused to recognize the Plaintiffs authority and has continued to
act as if he were President of the Association. By way of example:

a. On or about April 25, 2016, the Defendant, acting without

authority, submitted invoices for the Association’s annual
assessment to all of its members;

b. On or about June 20, 2016, the Defendant, acting without
authority, submitted an accounting of expenses from the 2015-
2016 year, including an Assessment Roll evidencing that the
Defendant had improperly collected assessments from
Association members for the 2016-2017 year.

28. The Defendant has, under the guise of continuing as President of the
Association, notified members of assessments and collected the same. The Plaintiff
believes that the proceeds from these assessments were deposited into the bank
account of the Associatiqn over which the Defendant has improperly retained control.

29. The Defendant’s refusal to turn over the corporate records, bank
information, and checkbook of the Association is without reason and designed for the
sole purpose of interfering with Plaintiff's ability to perform his duties as President.

30. The Plaintiff fears that, without the corporate records, bank
information, and checkbook of the Association he will be unable to fully perform his
official duties, unnecessarily exposing him to increased risk of future lawsuits in

relation to the performance of his duties.
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FOR A FIRST CAUSE OF ACTION
Declaratory Judgment

31. The Plaintiff incorporates all of the above allegations into this cause of
action as if repeated herein verbatim.

32. Under South Carolina law, the Court has the power to declare rights,
status, and other legal relations whether or not further relief is or could be claimed.
S.C. Code § 15-53-20 (2016).

33.  Under the Articles of Incorporation and By-Laws of the Live Oak Village
Homeowner's Association, Plaintiff has a duty to manage the fiscal affairs of the
Association and is entitled to the documents necessary to achieve this purpose.

34. The Plaintiff prays that the Court issue a declaration that he is the
rightfully elected President of the Association, and in this capacity is entitled to the
corporate records, bank information, and checkbook of the Live Oak Village
Homeowner’s Association, Inc.

35.  The Plaintiff is further entitled, pursuant to S.C. Code § 15-53-120, to
an order compelling Defendant McFarland to turn over the entirety of the corporate
records, bank information, and checkbook of the Association to Plaintiff, immediately

and without further delay.

FOR A SECOND CAUSE OF ACTION
Attorney’s Fees and Costs

36. Section 15(D) of the By-Laws provides that each owner shall strictly
comply with the By-Laws, rules, and regulations of the Association, and any owner’s
failure to comply with the same shall be grounds for imposing fines, suspending voting
rights, of for instituting legal action. Further, Section 15(D) of the By-Laws states,

“Should the Declarant or the Association employ legal counsel to enforce any of the
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foregoing, all costs incurred with such enforcement, including court costs and
reasonable attorneys fees, shall be paid by the violating Owner.”

37.  The Defendant has failed to comply with the By-Laws of the Association
by willfully refusing to recognize the rightful election of the Plaintiff as President of
the Association; by fraudulently continuing to act as if he retained the same authority
of President of the Association; by falsely representing to other members of the
Association that he possessed such authority; and by refusing to turn over the
corporate records, bank information, and checkbook of the Association to the Plaintiff.

38. The Plaintiff has been forced to initiate the present legal action to
correct these wrongs and properly perform his duties as President of the Association.

39. In light of these instances of non-compliance, ag well as others which
may be discovered during the course of this litigation, the Plaintiff is entitled to
compensation from the Defendant for all reasonabie attorney’s fees and costs incurred
by the Plaintiff in relation to this action.

WHEREFORE, the Plaintiff prays that this Honorable Court inquire into these

matters and issue an Order declaring that:

a. The Plaintiff is the rightfully-elected President of the Live Oak
Village Homeowner's Association, Inc.;

b. In his capacity as President, the Plaintiff is entitled to possession of
the corporate records, bank information, and checkbook of the Live
Oak Village Homeowner’'s Association, Inc.; and

¢. The Defendant has a duty to turn over the corporate records, bank
information, and checkbook of the Live Oak Village Homeowner’s
Agsociation, Inc., to Plaintiff immediately;

d. The Defendant must turn over the corporate records, bank
information, and checkbook of the Live Oak Village Homeowner's
Association, Inc., to Plaintiff immediately,

8
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e. Any failure to immediately turn over the corporate records, bank
information, and checkbook to Plaintiff is a breach of Defendant;
duty as a former officer of the Live Oak Village Homeowner's

Association, Inc.;

f The Plaintiff is entitled to attorney’s fees from Defendant for the
costs of bringing this action pursuant to S.C. Code § 15-53-100 (2016);

and

g. The Plaintiff is entitled to any further relief, declaratory or
otherwise, as the Court deems necessary and proper.

212 20

Charleston, South Carolina

Respectfully Submitted,

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

» 6 /léﬂ'p
James B. Hood (SC #70212)
Virginia A. Rogers (SC #101849)

Attorneys for the Plaintiff
David Hannemann, as President of the Live
Oak Village Homeowner’s Association, Inc.
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CERTIFIED TO BE A TRUE AND CORRECT COPY
AS TAKEN FROM AND COMPARED WITH THE
ORIGINAL ON FILE IN THIS OFFICE

-
REFERENCE 1D: 1602251039551 o, e Al4
e C e oar , SECRETARY Of STATR
FILE
2616SEP -9 P L350 SEP 27
STATE OF SOUTH CAROLINA AM - A
SECRETARY.QF STATE HRORRENARHET

.- —: ::.‘-;;." r“;J]M M‘LES .

LIVE OAK VILLAGE HOMEOWNERS ASSOCIATION, INC.
(A South Carolina Nonprofit Corporation)
ARTICLES OF INCORPORATION

Pursuant 1o Seclion 33-31-202 of the South Carolina Code of Laws, as amended, the undersign
corporation submits the following informatian.

1 The name ot the nanprolit corporation is LIWE OAK VILLAGE HOMEQWNERS ASSOCIATICON,
INC .

2 The loliowing woras and phrases when used in the Anticles of incorporation {unless the context
clearty reflects another meaning) shall have the following meanings:

a “Anticles” mean these Arlicles of Incorporalion and any amendments herelo.

b “Associabion” means LIVE OAK VILLAGE HOMEOWNERS ASSOCIATION, INC., a Sojib
Carolina nen-profit corporation,

4 “Association Documents” mean, inthe aggregate, the Protaclive Covenants, these Articles,
the Bylaws and all of he instruments and documents referred 10 or Incorporated thergin
including. but nol limited to. amendments 1o any of the foregaing, as applicable.

d ‘Association Properly” means the property more particularly described in Atlcle |l of fhe
Prolective Covenants.

e "Board™ means the Board of Directors of the Association.

I *Projecl” means the planned residentlal community pianned for development upon he

Property commitied to land use under the Protective Covenants and which is intended to

be composed of. including, but not limited to, residential Lots and the Association Propgrty
located withir the Propery

o} “Bylaws’ mean the Bylaws of the Association and any amendments thereto.

t “County 1neans Dorchester County, South Carolina.

“Declaran’ means Oak Viltage Deveiopment, LLC and any successor or assign thergo!,
which acquires any Lot from Declarant for the purpose of development,

§ *Direcior” ineans a membas of the Board.

h “Home™ means a residential dwelling unit in the Project intended as an abade for one farily
constructée on a Lok,

m *Member means a member of the Association,

02-049329CC
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%M

The :erms oefined in Ihe Bylaws and the Protective Covenants are incorporaled herein by reference *nd
shali appe:r in initiai capsta lelters each ime such terms appear in the Articies.

3

IS

“‘Operating Expenses’ mean ihe expenses for which Qwners are liable to Ine Ass
as described in the Association Documents anid includes, but Is not limited to, the costs apd
expenses incurred by the Associalion in administering, operating. reconstructi
maintaining repairing and replacing Ihe Assoclation Property as is move particulafly
described n the Prateclive Covenanlts,

o “Qwner” means e owner(s) of fee simpie title to a Lot or a Tract and includes Daclargnt
for so long as Declarant is the owner of the fee slmpie litle to a Lotor 8 Tracl,

p “Properly means ihe real property whichis made subject to the Protective €ovenants fr
lime to time 1 accordance with the terms thereof. .

q “Protective Covenants' means the Declaration of Covenants, Restrictions and Easemepls

(

The initial regislenzd otfice of the nonprofit corporation is 1413 Eagle Landing Bivd, Berkejgy
Counly, Hanahan South Carolina 28406,
Tne nama,of the registered agent of lhe nonprofit corporation at that office is John R. Payne.

| hereby consent ti the appqintmeﬂt as registered agent of the corporation.

The nonprofit corporation is a mutual benefil corperation and, -desires to be incorporated in
perpetuity.

The corporalion will have members

The address ol The principal office of the Corporation is 1413 Esgle Larding Bivd, Berkaley Cm.Jlty.
Hanahan. South Carolina 20406

The purpose of the propesed corporalion is to pwn, operate, manage, administer, lease

for LIVE OAK VILLAGE

"Tracl” means any porton of the Property that s not subject 1o a Final Plat.,

. LN )’{ s Ja .
John R. 91?16 S

maintain, as a property owners assoclation, the common affairs and cormmon amas of the pro
known generally as LIVE OAK VILLAGE, located in the County of Dorchester, State of

A The Corporation shall have and exercise any and ail powers, rights and privileges which
corporations organizad underthe provisions of the South Carofina Code related to non-piofit
corporations by iaw may now or hereinafier have or exercise.

8

The Corporation shall have all of the powers o be granied to the Association in khe
Association Documentis. Al of the provisions ofthe Protective Covenants and Bylaws
grant powers 101 he Associalion are incorporated into the Articles.
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C The Corporation shall have all of the powers reasonably necessary t0 implement tpe
purposes of the Association. including, but not limited to, the following:

1. To perform any act required or contemplaled by it under the Associaipn
Dorumesnts
2. Tomake. estabiish. amend and enforce reasonable rules and regulations govemng
- tha use of the Associgtion Propefty and the Property.

3. To make. levy and collect assessments for the purpose of obtaining funds fro
Members to pay Operaling Expenses and costs of collection, including
operationgl expenses of the Assaclation and to use and expend the proce
assessments in the exercise of the powers and duties of ihe Corporation,

4 Tc own. maintain. repair, replace and operate the Association Propery| in
actordance with the Association Documents. The common areas for the propérty
ol Live Oak Village cannot be mortgaged or conveyed without the consent of al
least two-thirds (2/3) of the lot owners (excluding the Declarant).

5 Tt enforce by legal means the obligations of the members and the provisiong of
the Association Documents,

6. To employ personnel, retain independent contractors and professional personjiel
and enler inlo service contracts to provide for the maimenance, operatipn,
aaministration and management of the Association Property and to enter into §ny
nther agreements consistent with the purposes of the Association, including, buthot
limited to, granting and modifying easements for public, utility, drainage and
Ielevision purposes, agreements with respect to professional management of phe

Associalion Property and ‘o delegale o such professional mansgement cel
powers ang duties of the Association.

o any and all things which are incidental to or in futherance of things listed a
ot to carry out Ihe Association mandate 10 keep and maintain the Projectina p
and aesthetically pleasing condition and 10 provide the Owners with servi
arnenities, controls and enforcement which will enhance the quality of life in
Project.

9, Notwithsianding anything cortaineq herein tg the contrary, the Association shail
required 10 obtain the approval of three-fourths (3/4) of all Members (al a
called meeting af the Members at which a8 quorum is present) prior to the

purpase of sulng. or making, preparing or investigating any lawsuit, or camm
any lawsuil other than for the following purposas:
{a) the colleclian of assessments;

(s the collertion of othet charges which Owners are obligated lo pay pu
to the Association Documents;

< the enforcement of any applicable use and occupancy restrictipns
contained in (he Association Documents;

\dy In an emergency where waiting 1o obtain the approval of the Members
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or lo Member(s} (the Imminent expiration of a statute of Amitations shail
he deemed an emergency obviating the need for the requisite vol
three-fourths {3/4) of the Members): or

creates a substantlal risk of ireparable injury 10 the Association PropF

of

9 The gualificalion of Members of the Association, the manner of their admission lo membership, fhe
manner af the lerminaticn of such membership and the manner of voting by Members shall belas

tollows:;

A

Membership In the Association shalt be composed of and limited to Owne
properly localed in LIVE QAK VILLAGE, as provided in the Protective Covena
Wwhere Title (0 a Lot is acquired by conveyance from a parly other than Declant

shall deliver a true copy of a deed or other instrument of acquisition of title 1o the
Asxsocialion -

judicial decree or atherwise shall, immediataly upon such conveyance or losy of
title. no longer be a Member with respect to such Lot and shall lose all rights and
mrivileges of 2 Member resulling from ownership of such iot.

There shall be only one {1) vole for each Lot. ifthere ks more than one (1} Me
with respect to a Lol as a result of the fee interest in such Lot being held by
han one person, such Members coliectivety shall be entitied to only one (1) vote.
The vote of Ihe Owners of a Lot owned by more than two (2) natural persons of by
a corporation ar other legal entily shall be cast by the person named in a cerl
signed by all of the Owners of the Lot, or, if appropriate, by properly designaed
officers. partners or printipals of the respective legal entity, and filed with the
Secretary of the Association, and such certificate shail be valid until revoked
subsequent centificate. If such a certificste is nat filed with the Secretary of fhe
Association, the vote of such Lol shall nat be considered for a quorum or for any
other purpose.

Notwithstanding the foregoing provisions, whenever any Lot is owned by two)(2)
natural persons (‘Co-owners®), they may, but shall not be required to, designate a
voling member. In the event a cerificate designating a voling member is not fjed
try iIhe Co-owners, the following provisions shall govern their right {o vote;

and proxy of Ihe other for purpases of casting the vote for each Lot owled
by them In the event they are unable 1o concur in thelr decision upon any

subject requiring a vole, they shall lose their right 10 vote on that subjedt at
that meeting.

; Where both are present at a meeting, each shall be regarded as the ;Tnt

2 Where only one (1) Co-owner is present at 8 meeting, the person nt
may cas! lhe Lol vote without establishing the concurrence of the other Co-
owner, absenl any prior written notice io the contrary by the other So-
owner. in the event of prior wrilten natice to the contrary to the on
by the other Co-owner, the vols of said Lol shall not be considersd.

3 Where neither Co-owner is present, the person designated in 8 “Proxy”
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aefined in the Bylaws) signed by either Co-owner may cast the Lot vage,
absent any oriar written notice to the contrary to the Association by the
other Co-owner ot the designation of a different Praxy by the olher Go-
owner. Inthe event of priorwritian notice to the conirary (o the Assotiation
ar lhe designation of a different Proxy by the sther Co-owner, ihe vota of
saig Lot shall not ba considered.

€ Uruess a different percentage is specifically required by any ather provisions of {he
-Associatron Documents, a quorum shalt consists of persons entitied to cast at |
one-third (1/3) of 1he total number of votes of the Members. Such quo
requirement is subjecl ta reduction {n cerlain circumstances as Is more panicul
described in the Bylaws.

or consolidalion ail of the remaining assets shafl be transfersd only 1o another non-for-pr]
carporation ot dedicated or conveyed to an appropriate govemmenlsl agency agreeing to accppt
such dedicalion o1 sonveyance

1 The altairs n{ the Associalion shall be managed by the President of the Association, assisted by jhe
vice Presideni(s) Secreiary and Treasurer, and. if any, by the Assistant Secretary(ies) and Assis!
Treasurer(s), subject to Lhe direcions of Ihe Board.

Assistant Secrelaries and Assistant Treasurers as the Board shall, from time 1o time, detesrm
The President shall be elected from amongst the membership of the Board, but no other officer n
be a Director The same person may hold two offices, the duties of which are not incompati
provided, howevet. the office of President and Vice President shall not be held by the same pe
nor shall the office of President and Secretary or Assistant Secretasy be held by the same pa

The names of the n(‘ﬁoe:'s who are o serve ‘until the first election of officers by the Boart a

as
Inllows;
Presigenl . John R. Payne
Vice President none
Serretary & Treasurer Scotl S, Drummond -
13 A The number of Diectars on ihe first Board of Diractors of the Association (*First Board™) 3nd :
the “initial Elected Board" {as hereinafier defined) shall be two (2). The number of Di 1+
elected by the Members subsequent to the "Declarant’s Resignation Event® (ss hereinalter
delined) shall be three (3) Except for Declarant-appointed Dlrsctors, Directors musi be .
Members rrthe parerts children or spouse of Members. There shall be one (1) vote|for
each Director i
_[
2 The names and addresses of ne persons who are to sarve as Directors on the First Boprd ;
are as follows: T :
NAMES ADDRESSES :
Joh1 R Payne 1413 Eagle Landing Bivd, Hanahan, South Carolina 28406

Scolt S Orummond 121 Boane Strael, Summerville, S. C. 29483,

Declarant reserves the right io replace and/or designate and elect successor Direclors 10
serve on ine First Board for 50 long as the First Board is to serve, as hereinafier provi
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Each and every Duector anc officer of the Association shall be indemnified by the Associat
against all costs, expenses and lizbilties, including attorney and paralegal fees at gll tnal appeliste
levels and post jusgment proceedings, reasonabty incured by of impesed upon him in cannectjon
wilh any negotiations, proceeding. arbilration, litigation or settiement in which he bacomes Invol
by reason of his being or having been 3 Director or officer of the Association, and the foreq
provision for indernnification shall apply whether or not such person is a Director or officer at the
lime such cost, expense orllability is incurred. Notwithstanding the above, in the avent of any s
seltlement, the indemnificalion provisions provided in this Article shalt not be automatic and shall
apply only when the Board approves such seitlement and reimbursement for the costs and expe
of such settlement as in the besl interest of Ine Assaciation, and in the event a Directar or offiper
admits or is afjudged guilty of wiltlul misfeasance or malfeasance in the performance of his duties,
1Re indetmnification provisions of 1his Aricle shall not apply., The foregoing right of indemnificatigns
provided in this Ariicle shall be in addilion to and not exclusive of any and all right of indemnificaon
10 which a Director ar officer of the Associatlon may be enlitied undes statute or common law.

The Bylaws shall te adopted by the Firsl Board, and thereafler may be altered, amended or
rescinded in the manner provided for in the Bylaws. In the event of any confiict between Jhe

provisions nf these Aricles and the provisions of the Bylaws, the provisions of these Arlicles skall
control. .

A Alt amendinents or modiicalions to these Atticles and adopion or repeal of Bylaws shall
only be made by aclion of the First Board as dascribed herein, which First Board shall hgve
the power (o amend or modify these Articles and {o amend, modity, adopt and repeal any
Byiaws withoul the requicement of any consent. approval or voie of the Members.

B After the Tumover Date. these Articles may be amended in the foliowing manner:

1, (3 The Board shall adopt a resolution setling forth {he proposed amendment
and direcling that it be submitted to a vote at a meeting of the MembH
which may be el either the Annual Member's Meeting ar a Special meeting.
Any number of proposed emandments may be submitted ©© 1he Mem
and voled upon by them at one meeting. :

i) Written natice setting forth the proposed amendment or a summary of the
changes to be effected therepy shall be given to each Member within the
time and in the manner provided in the Bylaws for the giving of notice of
meetings ("Required Notice™).

(€ Al such meeting, a vote of the Members shall be taken on the pro
amendment(s). The propused amendment(s) shall be adopted ugon
receiving the affimalive vote of the Members entitled to cast two-thids
{2/3) of the voles of the Members. ’

e Anamendmen: may be adapled by a written statement {in lieu of 8 meeting) sig
by ali Members and ail members of the Board setling forth thelr imention that| an
amendment to the Articies be adopted.

c These Articles may nol be amended without the written consent of a majority of }he
members of the Board,

D Notwithstanding any provisions of this Article te ihe contrary, these Articles shall notlbe
amended n any manner which shall prejudice the rights of: (i) Declarant, without the plior
wrillen consent thereto by Dectarant, for so long as Declarant holds at least ane {1) Lotifor

sale in lhe ordinary course of business; and {ii) any Institutiona) Marigagee wlihout the ﬂﬂor
wrilters consent of such insttutional Mongagee,
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E Notwithslanding the foregoing provisions of this Article, no amendment to these Artidies
shall be adopted which shall abriige, amend or alter the rights of the Declarant hereunfier
including. but no limiled to. Declarant’s right to designate and select members of the Hirst
Board or nlherwise designate and select Directors as provided herein, nor shall
amendment be adopted or become effective without the prior written consent of Declargnt.

F . Anyinstrument amending these Articles shall identify the particular article or articles bging
amended and shall provige a reasonabie method to identify the amendment being made.

A certified copy of each of such amengment shal be attached to any certified copy of thpse

. Articles and a copy of each amendmenl cerified by the Secrelary of State shallj be
recorded amongst the Public Records of the County.

17 The name and atlaress of the incorporator is as follows:

Jrhn R, Payne 1413 Eagle Landing Bivd, Hanahan, South Carolina 28406,

18 Theincorporalois have duly execuled thess ARTICLES OF INCORPORATION thisy Rbday of
Seplember 2007 '

\' .
Yl

e — \P . ~ '
B I

slanley/corp/QakVillage

Pl
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STATE OF SOUTH CAROLINA
SECRETARY OF STATE

NOTICE OF CHANGE OF REGISTERED OFFICE
OR REGISTERED AGENT OR BOTH
OF A NCNPROFIT CORPORATION

IYPE OR PRINT CLEARLY WiTH BLACK INK
Pursuant to Sections 33-31.502 and 33-31-1508 of tha 1976 South Carolna Code of Laws as amaended,
the undarsigned corporation submits the foliowing informaton

1

The name of the corporation (s [ e “5,& b)”‘-y- H’WWS A~ES°C-

The corporation 18 (complete ether "a or b', whichevs” & appiicable) -
A domeshe nonprofit corporation mcorporated n South Carclina on cL/ /
i a0
f31/2002 «

Aforeign nonprofit corporation incorporaladin - on
tete '

, and authonzed to do business in South Carclma on
Date Dale

The street address of the current registered office in South Carolina s

M—M&\k}ﬂud Hﬁna}sﬁmw\ S¢ 2Iv06

Stee! Addreas 21p Code

If the current registered office 18 1o be changed the street address to which its registered office 18
to be changed ¢
] lie ¢ v Se. 39983
) Sues! Address Siate

Caly Zp Code

The name of the cumant registered agent is S-nl'\ n K R Padlf (8.5

If the currenl ragwstered agent is to be Eangﬂ. the nams of the successor registered sgent 1
™

*t haraby consent o the appointment

registared agent of the corporaton

of New Regitered Agent

The streal addressas of the regstored office and of the office of the registared agant, ag
changsd wil be dentical

*Pursuznt to Sechons 33.31.502(5) and 33-31-1508(5) of the 1978 South Cerolina Coda of Laws s amended,

the wnitter consent of the registerad agent may be gitanh=d in th = brnem
i 0308069273 FILED 050872064

LVE CAK VILLAGE HOMEOWNERS ASSQCIATION ING

F Fee $10 00 ORIG
R O G s e
Mammond Sauth

! Mark Cwolina Sacretary of State
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. | Lf Ve OQ»& U,/{a# “/Nowm

~ Name of Corporation

Type or Print Nams ang Ti

ELING INGTRUCTIONG
1 Two copws of this form 1he onginal and sther & duglicale enginsl or & conformed copy must ba filed
] 2  Filng Fes (poyable v the Secretary of Stete of the time of fling Mdu;ummt) $1000
Rehami o Secrslary of Stale

PO Box 11350
Cobmbia S3C 26211

NP NOTICE OF CHG OF REQ DFFICE OR RES AGT DOC Form Revised by South Caroline )
Satretary of Stabs January 2000
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| EXHIBIT "C* %o
LIVE OAK VILLAGE HOMEOWNERS ASSOCIATION, INC. .~ w‘_o |
oL T e
Z S . s
1. INJRORUCTION e 7y

These are the By-laws of Live Oak Village Homeownars Association, Inc., @ nenprofit corporation erganized under the J()?
lews of the State of South Carolina (hersin-after called "the Assoclation”), which Is organized for the purpose of C
managing the business of the homeawners assacistion for the community known as Live Oak Village Subdivisionin "~ -
Dorchester Gounty, South Carolina. The Subdivision (the"Subdivision”) Is identified more particulady in the stated .
Dedclaration of Covenants and Restrictions for the Subdivision for which these By-iaws are attached as Exhibit “C" to the
Declaration. The developer of this Subdivision is the Declarant, Ozk Village Development, LLC, referred to as
*Declarant®, )

)] The provisians of these By-laws are applicable to any and al! land subject to the Declaration, and the
tarms and provisions of these By-laws are expressly subjact to the effect of the lerms, provisions,
conditions, and authorizations contalned in the Daclaration. The terms and provisiens of the Declaration
shall be controlling wherever and whenever, if over, they are or may be in conflict with these By-laws,

{B) All present ar future co-owners, tenants, future tenants, or their smployess, invitees, licensees, or any
other persan that might tsse the iands of the Subdivislon, or any of the facilities thereof in any manner,
. ara subject to the regulations set forth in these By-laws and in the Declaration, as elther, or both, may be
amended or supplemented from time 1o time,

) The office of the Association shail be: OAK VILLAGE DEVELOPMENT, LLC., 1413 Eagle Landing Blvd.

Hanahan, SC 28408 or at any other place &t the Board of Dirsclors of the Assoctation may designate
from time to time.

(D) The fiscal year of the Association shall begin on January 1 and end on December 31 of each year,
unless changed by the Beard of Directors of the Assoclation @s herein provided .

®) Thae seal of the Association shall bear the name of the Assudallon and the words *South Casolina” .

) There shall be no dividends or profits paid (¢ any members noc shalt any pan of the income of the
Assoclation be distributed to its Board of Directors or officers. In the event there aré any excess recelpts
over disbursements as a result of performing services, such excess shall be applied against future
expenses, etc, The Association shall not pay compensation 10 {ts members, directors or officers for
services rendered. At anyone time, the Boerd may retain a management firm, and may contract with said
flrm to provide management for the Asscciation and its subordinate regimes, or operator
owned/controlled property, to include, but not be limited to, the following services:

{1 financial services;
(2) administrative and clerical sarvices; and
3) maintenance, o include providing of goods, materials; labor and equipment, personnel
supervision, coniract labor, iandscaping, and security, .
Upon final dissclution and liquidation, the Association may make distribution 10 its members a8 is penmitted by taw or any

Coust having jurisdiction thereof, and no such payment, henefit or distribution shall be deemed to be a dividend or
distribution of income.

This Assaciation shall issue no shares of stock of any kind or nature whatscever, Membership in the Association and the
transfer of that membership as well as the number of membersfvaies shall be in accordance with the temms and
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conditions of the Declaration and the By-laws of the Assoclation, and the voting rights of the Owners shall be as set forth
in the Declaration and/or thass By-laws of the Assoclation, _

2. M SHIP. VOTING. u

A All persons who are Owners as defined in the Declaration shall be members of this AssocCiation,
provided, however, that no nan-owner, tenant, sub-lessee, or assign shall be a member, nor have voling
rights In this Association. The dghts and privileges of membership, including the right to vote and to hald
an office [n the Assoclation, may be exarcised by a member or a member's spouss, bat in no event shali
more than ane ( 1) vote be cast or more than ons (1) office heid for sach Lot. The foregaing Is not
intended to include Mortgagees or any cther persons who hold an Interest merely as securlty for the
performance of an obligation, and the giving of a sacurity interest shall not terminate or othenwise affect
an Owner's membership in the Association. Notwithstanding any of the forsgoing to the contrary , no
Qvmer, whether one or more persons, shall have move than cre membership/vots per Lot. Any
membership shell automatically tarminate whan an Owner, as defined herein, is no longer seized and
vested with title to any rea propesty within the Subdivision, and membership and/or voting rights in the

" Assoclation shall ba limited to such Owners.

® Thequommatmnbmmeetingsmlloonslstofbomnsenﬁuedtocaﬂotpmywﬂﬂodtocaaona-
half (1/2) of the votes of the inembershiy. The inder of a member in the action of a meeting by signing

and concuring in the minutes thereof shall constitute the prasence of such person for the purposs of
determiniag a quorum.

(C)  The vote of the Owners of a Lot owned by mare than ons person or by a corparatian or other entity shall
.be cast by the person named in a ceartificate or appropriate resotution signed by ail of the Owners of the
Lot and filed with the Secretary of the Assoclation, and such certificate or rasolution shall be valkd until
revoked by subsequent cenlificate or resolution. if such & certificate is not on file, the vote of such
Owners shall not be considerad tn determining the requirement for a quorum, nor for any other purpose.

{©) Votes may be cast in person or by proxy. Proxies must be filed with the Secretary before the appointed
time of the meeting for which their use is sought. ,

Approval or disapproval of an Owner upon any matters, whether or not the subject of an Association
meeating, shall be by the same person who casts tha vote of such Owner In an Association meeting.

Except where ctherwise required under the provisions of the Certificale of Incorporation of the
Assoctation, these By-laws, the Declaration, or whese the same may otherwise be required by law, the

affirmative vote of the Owners holding at least a majority of the total voles cast at a meeting at which a
quorum is present. shall be binding upon the members/Owners.

3. v) c INGS OF M P

@A) The annual members meeting shall be held al the cffice of the Association or such other place as may
be designated by the Board of Directors, on the first Weinescay in March of each year or at such other
time as shall be designated by the Board of Directors, for the purpose of transacting any business
authorized to be transacted by the members. The first anaual meeting shall be held in 2002.

®) Special membars meetings shall be held whenever called by the President or Vice President, bya
majority of the Board of Directors, or upen written request of the members who are entitied to vote one-
fourth (1/4) of all votes of the membership, ana must be calied by such officers upen recelpt of a wiitten
request from the members of the Assaciation owning a majority of the outstanding votes.

147
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Notice of all members meetings, regular or special, shall be given by the President, Vice President or
Secretary of the Association, or other officers of the Assoclation in the absence of said officers, to each
member, unless waived in writing, such notice to be written or printed and to state the time and place and
object for which the mesting Is called. Such notice shall bs given to each member not less than ten (10)
days nor more than sbdy (80) days prior to the date set for such meeting, which notice shall be malled or
presented personally to sach member within said time. If presented personally, receipt of such notice
shall be signed by tha member, Indicating the date on which such notice was received by him or her. If
maifed, such notice shall be deemed properly given when deposited In the United States mail addressed
to the member at his or her post office address as it appears on the records of the Assoclation, the
tostags therson prepald. Proof of such maiiing shall be given by the affidavit of the person giving the
notica. Any member may, by written walver of notice signed by such member, walve such notice, and
such waiver, when filed in the records of the Association, whether before or after the holding of the
‘meeting, shalt be deemed squlvalent to the giving of such notice te such membey, The presence at the
meeting of members entitied to cast or proxy entitied 1o cast one-half (1/2) of the votes In each class of
membership shall constitute a quorum for any action except as otherwise provided in the Arlicles of
Incarporation or the Declaration of these By-laws. If any members meeting cannct be organized because
a quorum has not been attained, or because the greater percentage of the membership requiredto
constifute a quorum for particutar purposes has not attended, whenever the latter percentage of
attendance may be required as set forth In the Cartificate of Incorporation, thess By-laws or the
Declaration, the members who are present, either in person or by proxy, may adjourn the meeting from
time to tima until a quorum, or the required percentage of attendance if greater than & quorum, is
presemt. - _ :

At meetings of membership, the President shall preside or, In the abssnce of the President, the
membership may selact a chalrman In the avent that the Board does not designate an acting President
or presiding officer for any such meeting.

The order of business at annual members meetings, and, as far as practical, at any other members
meaeting. shall be:

{1 Calling of the roll and certifying proxies ‘
@ Proof of notice of meeting or waiver of natice - :
3) Reading of minutes ‘
@ Reports of officers [
(5  Reports of commiltees : "-
(6) Unfinished business :

N New business
@ Adjoumment

IRECTORS | I

»

Governing Body; Compasition

The affairs of the Association shall be govemed by a Board of Directors. Untll the first annual meeting of

the members, the affairs of the Association shall be managed by a Board of two (2) directors selected by
the Declarants. Thereafter, the affairs of the Association shall be managed by a Board of threa (3)
directors elected as provided harein,

Term of Office

At the annual mesting to be held in the calendar year 2002, the members shali elect one {1) director for a
term of one (1) year, one (1) director for a term of two (2) years and one (1) dtrector for a term of three
(3) years, and at each annusl meeting thereafter, Owners and members shall elect one (1) director for a

3
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term of three (3) years. The directors sham eléctedsby a majority of the votes cast by members at the
r:aeting callafia I>’0|? said purpose, In voting lor directors, the membership _shall have the number of votes
sat out in Section 3.4 of the Declaration,

Removal

Any director may be removed from the Board, with or without céuse. by a vote of the members holding at
jeast a malority of the votes in the Association. In the event of death, resignation or removai of a .
director, his successor shalt be selected by the remaining members of the Board and shall serve for the
unexpired term of his predecessor,

Compensation

No director shall receive compensation for any service he may render to the Assoclation. However, any
director may be reimbursed for his actual expenses incurred In the perfonmance of his duties.

Action Taken Without a Meeting

‘The directors shall have the right {o take any actlon in the absencs of a maeeting of the directors which
they could take at a meeting by obtaining the written approvat of all the directors. Any action so approved
_shalj have the same effect as though taken at a meeting of the directors.

ING RE! ]
Regular Maa_tims

Regular meetings of the Board of Directors shall be held manthly without notice, at such place and hour
as may be fixed from time to time by resolution of the Board. Should said measting fall upon a jegal
holiday, then that meeting shall be heid at the same tima on the next day which is not a legal holiday,

Special Meetings

Special meetings of the Board of Directors shall be held when called by the President of the Association,

or by any two (2) directors, after not less than three (3) days notice to each director mailed or presented
personally to such director within such time.

Quorum

A majority of the number of directors shall constitute a quorum for the transaction of business, Every act

or decision done or made by a majority of the directars present at a duty held meeting at which a quorum
Is present shall be regarded as the act of the Board,

if any director’s meeting cannct be crganized because a quorum has not attended, or because the
greater percentage of the directors required to constitute a quorum for particular purposes has not
attendad, wherever tha jatter percentage of attendance may be required as set forth in the Articies of
Incarporation, these By-laws or the Declaration, the directors who are present may adjourn the meeting
from time to time until a quorum, or the required percentage of attendance is greater than a quorum, Is
present, At any adjoumed meeting, any business which might have been transacted at the meeting as
originally calied may be transacted without further notica. The joinder of a director in the action of a

meeting by signing and concurring in the minutes thereof shall constitute the presence of such diractor
for the purpose ot determining a quorum,

104.147
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Powrers

The Board of Directors shali manage and diract the affairs of the Association and may exercise all of the
powers of the Assaclation subject only to approval by the Owners, as designated and defined in the
Declaration, when such [s spécifically required by these By-laws. The Board of Directors shall exercise
such duties and responsibiiities as shail be incumbent upon it by law, the Declaration or these By:ums. or
as it may deem necessary or appropriate in the exercise of its powers and shall include, without limiting
the generality of the foregoing, the following: :

()] To prepare and adopt a budget, make, levy and collect assessments against members and
members Lots to defray the cost of the Comimon Aress and facilities of the Suixilvisien, and to
use the proceeds of sald assessments In the exercise of the powers and duties granted unto the
Association; .

(2)  Tocamy out the maintenancs, care, upkeep, repals, repiacement, operation, surveillance and the
management of the Common Areas, Recreational Amenities, services and facifities of the
Subdivision wherever the same Is required to he done and accomplished by the Association for
the banefit of its members; :

{3) Yo camy out the reconstruction of improvements after casualty and the further improvement of
the property, real and personal,

“) To make and amend reguiations governing the use of the Property, real and personal, in the
Subdivision s0 fong a3 such regulations or amendments thereto do not conflict with the
restrictions and limitatlons which may be placed upon the use of such Property under the terms
‘of the Daclaration; :

(5) To scquire, operite, lzass, mansge and otharwise trade end deal with Property, real and
personai, including Lots in the Subdivision, as may be necessary or convenient in the operstion
and management of the Association, except those which may be required by the Declaration {0
have approval of the membership of the Association;

® To enforce by legal means the provisions of the Certificate of Incorporation and By-iaws of the
Association, the Declaration and tha regulations hereinafter promuigated govermning use of the
property In the Subdivision; .

@ To pay all taxes and assessmerts which are liens against any part of the Subdivision cther than
Lots and the appiatenances thareto, and to assess the same against the members and their
respective Lots subject to such lians;

' @) To carry Insurance for the protaction of tha Subdivision the members of the Assoclation, and the

Assoclation against casualty, llablity and other risks;

9) To pay all costs of pawer, water, sewer and other utifity services rendered to the Assoclation and
not billed to the Owners of the separate Lots; ' .

(10) To employ persannel for reasonsable compensation to perform the services required for proper
administration of the purposes of the Association as weil as to dismiss sald personnel;

(11)  To adopt and publish rules and ragulations governing the use of the Common Areas and facilities
of the Association, and the personal conduct of the members and their guests thereon, and to
estabiish penaltles for tha infraction thereaf;

{120  To suspend the voting rights and right to use of the Comunon Areas and facikties of a member
during any perlod in which such member shall ba in default in the payment of any assessment
levied by the Association, Such rights may also be suspended after notice and hearing, for a
period not to exceed sixty (60) days for infraction of published rulea and regulations;

(13) ~ To exercise for the Assaciation all powers, dutles and authority vested In or delegated to this

Association by the Declaration and not reserved to the membership by other provislons of these
By-laws, or the Certificate of Incorporation;
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(14)  Todaclare the office of a member of the Board of Directors to be vacart in the event such

member shall be absent from threa (3) consecutive regular meetings of the Board of Directors;
(15)  To employ a manager, 3 managing agent, an independent contractor, or such other employees
or agents as they deem necessary, and to presceibe their dutles; and
(18)  To make special assessments 1o the extent provided In the Declaretion and these By-laws.

Duties
1t shall be the duty of the Board of Directors o

4)] Causa to be kept a comptete record of all its acts and corporate affalrs and to present a
staternent thereof to the members at the annual meeting of the members, or at any special
meeling when such statemnent is requested in writing by one fourth (1/4) of the Class A Msmbers

- whao are entitled to vote; :

@ Supervise ai| officers, agents and empioyees of the Assoclation, and to see that their duties are
properly performed; '

@) Establish a fiscal year;

@) Establish the annual assessment period and fix the amount of the annual assessment against
each member for each Lot owned, at least thirty (30) days In advance of sach annual .

. assessmnent; '

) Establish the initial deposit to be made by each member in order o bring his total assessment

deposit to the Isvel required to meet his proportionial share of the Common Expense;

-®) Send wiitten notice of each assessment to every Lot Ownar, at least thirty (30) days In agvance

to each annual assessment period, and Isvy all such assessments as llens;

(3] Collect all such assessmaents at monthly or other regular Intervals as may ba determined at its
discretion; '

8) Foreclose the llen against any property for which assessments are not paid within thirty (30} days
after due date or10 bring an action at law against the Owner personaliy obilgated to pay the
same; : :

fis)) Issus, or ta cause an appropriate officer to issue, upon demand by any person, a Carificate

setting forth whether or not any assessment has been pald. A reasonable charge may be made
by the Board for the {ssuance of these cetificates, If a certificate states an assessment has been
paid, such certificate shall be conclusive evidence of such payment;

(10} Pma;lr:ﬂ and maintain {tability and fire and other hazard Insurance on property owned by the

- Assoclation;

{11)  Causs &ll officers or employses having fiscal responsibilities to be bonded, as it msy deem
appropriats;

{12) . Cause sll of the facilities to be maintalned;

{13} Have a management agent for any of the above; and

(14)  Procure and maintain officers and directors ltability insurance as it may deem appropriate.

Meeting Location

Netwithstanding anything contained in these By-laws to the contrary, any meating of members of
directors may be held at any piacs within or without the State of South Carolina.

Actiong without Meetings

To the exdent now or {from time to time hereafter permitted by the law of South Carvlina, the directors
may take any action which they might take at a mesting of directors without a record of any such action
so taken, signed by each director, to be retained in the Assoclation's minute book and given equal dignity
by all persons with the minutes of meetings led and heid.

Indemnity
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The Association shall indemnify every director and evary officer, their heirs, exacutors and
administrators, against all loss, damages. cosis or expeénses of any type reasonab_ly Incurred by him in
connection with any action, suit, or proceeding to which he is made a party by reason of his being or
having been a director or officer of the Association, except as to such matiers wherein shall be finaly
adjudged liable of gross nagligance or wiliful misconduct. The Board may obtain for the Association
diractors and officers ltability Insurance coverage in such amounts as the Board deems necessary and

appropriate. . :

7 QEFICERS

W

®)

©)

©}

(F)

The exacutive officers of the Association shall bs the President and Secretary, who shall be directors; a
Vice President; and a Treasurer. all of whom shail be elected annually by the Board of Directors and who
may be persmptorily removed by vote of the directors at any meeting. The Board of Directors shall from

“ ime to time elect such other officers and designate their powers and duties as the Board shall find 1o be

required to marnage the affairs of the Assoclation. :

The President shall be the chief exacutive officer of the Assoclation. The President shall have all the
powers-and duties which are usually vested in the office of the Prasident of an association. including, but
not limited to, the power 1o appoint committees from among the members from time to tims, as the
President may in the Presidant's discrstion determine appropriate, to assist In the conduct of the affalrs
of the Association. '

Any Vice President. unless tha majority may select a presiding officer, shall, in the absance or disability
of the President. exerciss the powers and perform the dutles of Presidert, He shall also generally assist

" . the President and exercise such other powers and perform such other duties as shall be prescribed by

the directors.

The Secretary shall keep the minutes of all proceedings of the directors and the members. He shall
attend to the giving and serving of ail noticas 1o the members and directors, and such other notices
recquired by law. He shall have custody of the seal of the Assoclation and affix the same to instruments
requiring a seal when duly signed, He shall keep the records of tha Association, except thase of the
Treasurer, and shall perform all other duties incitent to the office of Secretary of an association and as
may be required by the directors or President. The Assistant Secretary shall perfunmn the duties of
Sacretary when the Secretary s absent.

The Treasurer shall have custody of all of the property of the Association, including funds, securities and
evidences of indebtedness. He shall keep the assessment rolls and accounts of members; he shall keep

the books of the Association in accordance with good accounting practices; and he shall perform al} other
duties incident to the office of Treasurer.

. The compensation of all officers and employees of the Association shall be fixed by the diractors, This

provision shall not preciude the Board of Directors from employing a director as an employea of the
Association, nor preclude the contracting with a diractor for management of the Association.

a. - FISCAL MANAGEMENT

The provisions for fiscal managemsnt of the Association set forth both in these By-laws and in the Declaration shall be
supptemented and complimented by the following provisions:

(A)

The assessment roll shiall be maintained in a set of accounting books in which there shall be an account
for each Lot; for each subordinate regime; and for those developer-owned entities. Such an account shall
designate the name and address of the Owner(s) or ownership/contrel entity, the amount of each

7
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assessmant against each category set forth immediately hereinabove, the dates and amount In which
assessments come dus, the amounts paid upon the account and the balance due upon assemnen‘.s

The Board of Directors shakt adopt a budget for each fiscal year which shall cortain estimates of the cost
of parfarming the functions of the Association, including, but not limited to, the following ilems:

()

Common Expense budget, which shall include without limiting the generality of the foregoing,
the estimated amounts necessary for malntenancs, repair and/or replacement of: (2) all bulidings
and other Impravements located within the Assoclation’s Common Areas; (b) all reads (not
dedicated 1o the pubiic), walks, lagoons, ponids, landscaped arsas/natural areas and cther
improvements situated within the Common Areas or within easements encumbering Lots; (c)
such security systems, utility lines, pipes, plumbing, wires, conduits and related systems which
ars a part of the service district, public or private utiiity or other person; (d) all lawns, trees,
shrubs, hedges, grass and other landscaping stuated within the Subdivision (but not on Lots) as
it may be constituted from time to time; and (e) all maintenance of landscape and/or buffes
eassmpnts; and
Proposed Assessments against each member. Coples of the proposed budget and proposed
Assessments shall be transmiited to each membar at least thirty (30) days prior to the first day of
the fiscal year for which the budget is made. if the budget Is subsequently amended before the
assessmeants are made, 4 copy of the amended budget shall be fumished each member
concemed. Delivery of & copy of any budget or amsnded budget to each member shall not affect
the Nability of any member for any such assessmerit, nor shail dellvery of a copy of such budget
or amended budget be considered as a condition precedent to the effectiveness of sald budget

“and assessments levied pursuant thereto, and nothing hersin contained shali be construed as

restricting the right of the Board of Directors to at eny time in their sole discretion levy an
additional Assassment in the event that (he budget originally adopted shall appear to be

insufficient to pay costs and expenses of operation and management, or in the event of
emergencies,

The Board of Directors shall determine the method of payment of such Assessments and the due dates
thersof and shall notify the membars thereof. The Assessments will nidally ba an an annuat dasis unfess
changed by a vale of the majority of the Board of Directors,

The depository of the Assoclation shall be such bank or banks as shall be designed from time to time by
the directors and In which the monles of the Assoclation shall be deposited, Withdrawal of monies from
such accounts shall be only by checks signed by such persons as are authorized by the directors.

An audit of the accounis of the Association may ba made annually and a copy of the report shall be
fumished to each member not {ater than ninety (80) dnys after the last day of the fiscal year for which the

report Is made.

Fidelity bonds may be required by the Board of Directors from all officers and employees of the
Association and from any contractor handling or responsibie for Association funds. The amount of such
bonds shall be detarmined by the directors, but shall be at least one-half (%5) the amount of the tetal

annual assessments against members for common expenses. The premiums on such bonds shall be
paid by the Association,

9. PHYSICAL MANAGEMENT

Except as may be herein otherwise specifically provided, the Asscciation shall maintain and keep in good repair and
have jurisdiction over the standartis of exteriar maintenance over all portions of the Common Areas and all Los, which

8
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responsibility shall include the maintenance, repair and/or replacement of: (7} all buildings and improvements located -
within the Association's Common Areas; (i) al! roads, walks, iagoons, ponds, landscaped areas, natural areas and other
improvements situated within the Common Areas or within easements encumbering Lots; (iif) such security systems and
utility lines, pipes, plumbing, wires, conduits and related systems which are a part of the Common Areas and which are

" not malntained by a public authority, public service district, public or private utility or other person; and (iv) all lawns,
troes, shrubs, hedges, grass and other landscaping situated within the Subdivision (ut not on Lots) as it may be
constituted from time to time. The Association shall not be liable for injury or damage o any person or property (a)
caused by the elements or by any Qwner or any ather person, (b) resulting from any rain-or other surface water which
may leak or flow from any portion of the Common Areas, or () caused by any pipe, piumbing, drain, conduit, appliance.
equipment, security systemn or utility line or facility, the responsibility for the maintenance of which is not that of the
Assoclation, becoming out of repair. Nor shall the Association be liable to any Owner for loss or damage, by theft or
otherwise, of any property of such Owner whith may be stored or left in or upon any portion of the Common Areas or any
other portion of the Property, No diminution or abaternent of Assessments or charges shall be claimed or allowed by
reason of any alleged failure of the Association to take some action or to perform some function required to be taken or
perfonned by the Association under the Dedaration, or for inconvenlence or discomfort arlsing from the making of
improvements or repairs which are the responsibility of the Association, or from any action taken by the Association to
comply with any law, ordinance, or with any order or diractive of any municipal or other governmental autherity, the
obligation to pay such Assessments and charges being a separate and Independent covenant on the part of each Owner ,

In the event that the Declarants or the Board of Directors determines that: (T) any owner has falled or refused to discharge
propedy his or its obligetions with regard to the malntenance, cleaning, repair or replacement of tems for which he orit is
responsible hereundsr; or (i) that the need for maintenance, cleaning. repalr or replacement which Is the responsibility of
tha Association hereunder is caused through the willful or negligent act of an Owner, his family, tenants, guests or
invitaes, and Is not covered or pald for by Insurance In whole or [n part, then In either event, the Daclarants o7 the
Assoclation, sxcept In the event of an emergency situation, may give such Owner written notica of Declarants's or the
Asscciation's intent to provide such necessary maintenance, cleaning, repalrs or replacement, at the sole cost and
expense of such Owner, and cleaning, repairs or replacement deemed necessary. Except In the event of emergency
situations, such Owner shall have fifteen (15) days within which to complete the same in good and workmanlike manner,
or If replacemeant Is not capable of completion within sald fiftaen {15} ddy perfod, to commence sald maintenance,
cleaning, repair or replacement and diligently proceed to complete the same in good and workmanlike manner. in the
event of emergency situations or the failure of any Owner to comply with the provisions hereof after such notlce, the
Declarants or the Assoclation may provide (but shal! not have the obligation to 50 provide) any such malntenancs,
cleaning, repair or replacament at the sole cost and expense of such Owner and said cost shall be added to and become
a part of the Assessment to which such Owner and his Lot are subject and shall become a lien against such Lot and shall
become a iien against such Owner’s Lot. in the avent that Declarants undertakes such maintenance, cleaning, repair or
replacoment, the Association shall promptly relmburse Declarants for Declarants's costs and expensas,

10. B ENTA ULES

Roberts Rules of Order (Jatest edition) shali govem the conduct of corporate proceedings whea not in conflict with the
Articles of Incorporation and thess By-laws or with the statutes of the State of South Carolina.

11. AM © BY-LAWS
Amendments to these By-laws shall be prnposed and adopted in the following manner:
{A) Amendmentis to these By-laws may be proposed by the Board of Directors of the Association acting upon
: vote of the majority of the directors or by members of the Assoclation holding one-fourth (1/4) of the
members In the Assoclation, whether meeting as members or by instrument in writing signed by them,

(8  Upon any amendment or amendments to these By-laws being proposed by sald Board of Direciors or
members, such proposed amendment or amendments shall be transmitted to the President of the

¢
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Association, or other officer of the Association in absencs of the President, wha shail thereupon call a
special [oint meeting of the members of the Board of Directors of the Assoclation and the membership
for a date not sooner than twenty (20) days or later than sixty (80) days from receipt by such officer of
the proposed amendment or amendments, and it shall be the duty of the Secretary to give to each
member written or printed notice of such meeting in the same form and in the same manner as notice of
the call of a special meeting of the members if required as herein set forth,

In erder for such amendment or amendments {o become effective, the same must be approved by a
vote of the members holding at least a majority of the total voles at a meeting at which a quorum is
present. Thereupon, such amendment or amendments to these By-laws shall be transcribed, certified by
the President or Secretary of the Assoclation, and a copy thereof shall be recorded in the Register of
Mesne Conveyances of Dorchester County, Scuth Carolina, within ten (10) days from the date on which
any amendment or amendments have been affinnatively approved by the directors and members.

At any meeting held to consider such amendment or amendments to the By-laws, the written vote of any

" membear of the Association shall be recognized If such member is not In attendance at such mesting or
rapresented thereat by proxy, provided such written vote Is delivered to the Secretary of the Association
at or prior to such mesting.:

No amendment may be adopted or become effective without the prior written consent of the Dectarant,

RANC
Insumnce

1) The Board of Diraciors or its duly authorized agents shall have the authority to, and shalf obiain
and continue In effect, adequale property insurance, in such forrn as the Boand deems
appropriate, for the benefit of the Association and insuring atl insurable improvements In and to
the Common Areas against loss or damage by fire or other hazards, incluging, without timitation,

. extended coverage, flood, vandalism and malicious mischief. Sush coverage to be in an
amount sufficlent to cover the full replacement cost (without depreciation, o include anticipated
costs of demolition and clearing prior to bullding, but subject to such deductible levals as are
deemed reasonable by the Board) of any repair or raconstruction in the evet of damage or
destruction from any such hazard,

2) ‘The Board or Its duly authorized agents shall have the authority and may obtaln and continue in
effect a public liability policy covering all the Cormamon Areas and alt damage or injury caused by
the negligence of the Assaciation, s members, its directors and officers, or any of Its agenis,
Such public llabitity policy shall provide such coverages as are determined to be nacessary by
the Board of Directors. a '

3 The Board or Its duly authorized agents shall have the authority and may obtain: (i} worker's
compensation insurance to the extent necessary to comply with any applicable law; and (i} such
other types and amounts of insurance as may be determined by the Board to be necessary or
desirabls,

4) All such insurance coverage obtained by the Board of Directors shall be written in the name of
the Association as trustee for each of the Cwners and costs of all such coverage shail ba a
Common Expense. Exclusive authority to adjust losses undar policies obtained by the
Association and hereafter in force with respect to the Subdivision shail be vested In the Board of
Directors; provided, however, that no Mortgagee or other security holder of tha Common Areas
having any interest in such losses may be prehibited from participating in the settfemant
regotiations, if any, related thereto. Insofar as permitted by law and reasonably obtainable, the

Association shall be required to make avery effort to secure insurance policies with the
provisions hereinafter set forth:

10
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(a) All policies shall be written with # company holding rating of A + 10 or better in such

financial categories as estabilshed by Best's Insurance Reports, if such a company is
- availabie or, if not avaliiable, iis equivalent rating or the best rating possible,

) All property Insurance policies shall be for the benefit of the Assodation, and/or its
subordinate property regimes, Owners and Owner's Mortgagees, if applicabie, as their
intarests may appear . ' ‘ :

(<) Al policies shall cantain a waiver of the insurer's right to cancel without first glving thirty
(30) days prior written notice of such cancellation to the Assocition and to any
Mortgages to which a mortgagee sndorsamant has baen [ssued.

@ In no event shall the insurance coverage obtained and maintained by the Association's
Board of Directors hereunder be brought into contribution with insurance purchased by
individual Owners or their Mortgagees, and all polices shali contain a provision that the
“other insurance” clauses in such policies exciude from consideration policies obtalned
by individual Owsers or thelr Morigagees. _

(e) All policies shall contain a walver of subrogation by ths insurer as to' any claims agalnst
tha Assooiation, the Association's directors and officers, the Owners and their respective
families, servants, agents, tenants, guests and invitees, inclixding without imitation the
Association’s manager.

X0 Al} policies shall contain a provision that no policy may be canceled, invalidated or
suspendad on aceount of the conduct of one or mare of the Individual Owners, or their
respective families, servants, agents, empioyees, tenants, guests and Invitess, oron
account of the aots of any director, officer, employee or agent of the Association or of its
manager, without prior damand in writing delivered to the Assaciation ta curs the defect
and the aliowance of a reasonable time thereaftar within which the defect may be cured,

5) it shall be the indlvidual responsibility of each Owner gt his own expense to pravide, as he sses
fit, public llabliity, property damage, title and other Insurance with respect to his own Lat. The
Board of Directors may require all Owners, o Include the Declarant, ta carry public liabiitty and

property damage insurance on their respective Propertias and Lots, and 10 furnish coplas of
certificates theraof to the Association.

Bamage to or Destruction of Common Areas

Immediately after the damage ¢r destruction by fire or other casualty to all or any pait of the Common
Araas coveraed by insuranca written in the name of the Association, the Board of Directors or s duly
authorized agent shall procaed with the filing and adjustment of all claims arising under such insurance
and, in any such event, the Board shall obtain relfable and detailed estimates of the cost of repair or
reconstruotion, as used In this Articie means reépairing or restoring the damages to Propenty to
substantially the same condition in which it existed prior to the fire or other casualty. Within sixty (80)
days following any damage or destruction of afl or part of the Common Areas, the Association shall use
such Insurance proceeds as may be avallable ta restera or replace such damaged improvements, to
include trees, shrubbery, lawns, landscaping, and naturel vegetation. If the Insurance proceeds, If any,
for such damage or destruction are not sufficient to defray the cost thereof, and such deficiency cannot
be appropriated from a raserve fund as may have been established for such purpose, the Board of
Directors may levy a special assessment against al! Owners, in an amount sufficient to provide funds to
pay such excess cost of repair or reconstruction, provided that saki special gssessment is first approved
by twao-thirds (2/3) of the members of each class of membership present and voting at a meeting duly -

- Called to consider said special assessment. Such a special assassment shail bs lsvied against the

Owners equally in the same manner as annual assessments are levied. Any and all sums paid to the
Assoclation tunder and by virtue of such assessments shall be held by and for the benefit of the

Assoclation together with the insurance proceeds, if any, for such damage or destruction. Such Insurance
Proceeds and assessments shall be dishursed by the Assoclation in paymnent for such repair or
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veconstruction pursuant to and in accordanca with such method of distribution as is established by the
Board of Directors. Any procesds remalning after defraying such costs shall be retained by and for the
benefit of the Association. : '

©)  Damage to or Destruction of Lots

In the event of damage or destruction by fire or other casualty to any Lots, such Owner shall, at tatheir
own expense, promptly clear away the ruins and debris of any damaged improvements or vegetation and
Jeave such Lot in a clean, orderly, safe and sightly condition. Such other Owner shall repair or rebuild
such Lot other improvements to substantially the same condition as existed prior to such fire or other
casualty and In accordance with afl applicable standards, restrictions and provisions of this Declaration
(including without limitation Article 10 hereof) and all applicable zoning, Subdivision, bulkiing and other
govemmental regulations. All such work of repalr or construction shali be commenced promptly following
such damage or destruction and shall be carried through, without Interruption, diligently to conclusion.

13. co L8] coO

A} Whenever all or any part of the Common Areas of the Subdivision shall bs taken by any authority having
tha power of condemnation or eminent domain, or is conveyed in lieu thereof by the Board acting with
the approval. by a vote of two-thirds (2/3) of fhs total votes of the Assaciation who are voting in person ar
by proxy, at a meeting duly called for such purpose, for as long as Declarants owns any Lot primarily for
the purpose of sale, the award of proceeds made of collacted for such taking or sale In eu thereof shall
be payabie to the Assaciation and shall be disbursed or hekl as follows:

1) If the taking or saie In liey thereof nvolves & portion of the Common Areas on which
improvements have been constructed, then, unless withia sixty (80) days after such taking,
Deciarants, for so l1ong as Declarari owns any Lot primarily for the purpose of sale, together with
‘at lenst seventy-five (75%) percent of the total votes of the Association, shail otherwise agree,
the Assoclation shall restore or replace such improvements so taken, to the extent practicable,
on the remaining tands Included In the Common Areas which are available therefor, in
accordance with the pians approved by the Board of Directors, the Architectural Control
Committee, and by the Declarant, for 5o long as the Declarant owns any Lot primarily for the
purpese of sale, if the awards or proceads are not sufficient to defray the cost of such repair and

~ replacement and such deficiency cannot be approprated from a reserve fund as may have been
established for such purpose, the Board of Directors may levy a speclal assessment against all
Owners, provided that sald special assessment is first approved by two-thirds (2/3) of the
members of each class of membership present and voting at a meeting duly called to consider
sald speclal assessment, Such speclal assessment to be In an amount sufficient to provide funds
to pay such excess cost of repair or reconstruction. Such special assessment shall be levied
againgt tha Owners equally In the same manper as annual assessments are fevied, and
additional special assessments may be made at any time during or following the completion of
any rapair or reconstruction. If such improvements are not to be repaired or restored, the award

_ of proceeds shall ba ratained by and for the beneft of the Association,

2) If the: taking or sale in lieu thereof does not involve any improvements to the Common Areas, or
if there are not funds remaining after any such restoration or replacament of such improvements
is completed, then such award, proceeds or net funds shall be retained by and for the benefit of
the Association.

3) If the taking or sale In Yeu thereof includes all or any part of a Lot and Includes any part of the
Common Areas, then a court of competent furisdiction shall apportion such award or proceeds
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and such award or proceeds shall be disbursed to the Association and the Owners so affected so
as to give Just compensation to the Owners of any Lot; provided, however, such apportionment
may instead be resolved by the agreement of: (T} the Board of Directors; (if) the Owners of all
“Lots wholly or partially taken or sold, together with the Morigagees for such Lot; and (iif) the
Declarant, for o long as the Declarant owns any Lot primarily for the purpose of sale.

smen

Purpuse of Assessments

The assessmenis for Common BExpenses provided for herein shall be used for the general purposes of
promoting the recraation, health, safety, weifare, common benefit and enjoyment of the Owners and
occupants of the Subdivislon, and maintaining the Subdivision and improvements therein, all asmaybe
more specifically authorized from time to time by the Board of Directors.

Creation of Lien and Personal Obligation of Assessments

Each Owner of a Lot by accaptance of a deed or other conveyance theveof, whether or not it shall ba so
expressad in such deed or conveyance, is deemed to covenant and agree to pay o the Assoclation: (i)
annusl Assessments, such Assessments to be established and collected as provided In the Declaration
and In Paragraph.14.C hereof; (IY) special Assessments, such assessments to be established and
collected as provided in the Declaration and In Paregraph 14.D hereof; and (iil) individusi or specific
Assessments, against any particular Lot which are estabiished pursuant to the terms of this Declaration,
including but naot iimited to fines as may be imposed against such Lot in accordancs with tha provisions
of thess By-laws and of the Declaration. Any such Assessments, together with late charges as provided
In the Declaration, togsther with court costs and reasonable attomeys fees Incurred 10 enforce or coilect
such Assessments, shall ba an equitabte charge and a continuing lfien upon the Lot, the Owner of which
is rasponsibie for payment. Each Owner shall be personally Hable for Assessments coming due while he
is the Ovmer of a Lot, and his grantes shail take title to such Lot subject to the equitable charge and
continuing llen therefor, but without prejudice to the rights of such grantee to recover from his grantor
any amounts paid by such grantee therefor; provided, howevsr, the lien for unpaid Assessments shatl not
apply to the holder of any first priodity institutional Mortgage or to the holkder of any Morigage securtng a
loan made by the Declarant, its affiliates, successors or assigns, and who take titie to a Lot through
foreclosure, or to any purchaser of such Lot at such foreclosure sale until title vests at which time.
charges for Assassments apply as to any other Qwner, In the svent of co-ownership of any Lot, ail of
such co-Owners shaii be jointly and severally Hable for the entire amount of such Assessments.

Asseszments shall be pald in such manner that uniess ctherwise provided by the Board. the annual
Assessment shall be pald in equal quarterly Instaliments,

C) Computation of Annual Assessments

it shall ba the duty of the Board at lsast thirty (30) days prior to the commencemaent of the
Assoclation's fiscal year to prepare and adopt a budget covering the estimated Common
Expenses during the coming year, such budget to include a capital contribution of reserve
accourt If necessary for the capital needs of the Association. The total annual Assessments shall
be divided among the Lots equally, except as provikied in the Dedlaration, so that each Lot, shaii
be subject to equal annual Assessments. The Association's budget shall be revisable by the
Board_ without the necessity of approval by the Owners. In the event the Board fails for any
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reason to determine the budget for the succeading vear, then and until such time as a budget
shall have been determined as provided herein, the budget and annual assessment In effect for
the then current year shatl be increased by five (5%) percent, and such increasad budget shall

be implemented for the succeeding year, untll a new budget shall have been approved as
provided above, If any budget at any im? proves Inadequate for any reason, then the Board may
call g maeting of the Assoclation for the approval of a special assessment as provided in
Paragraph 14.D hereot. The Common Experises to be funded by the annual assessments may
Inciude, but shall not necessarily be limited to, the (olluwlng

1)

2

%)

4)

9)

* Management fees and expenses of adminisiration inchuding legal and accountant fees;

Utikity charges for utiitles serving the Common Areas and charges for other common
sarvices for the Subdivision, including trash coliection and security services, if any such
services of charges ars provided or paid by the Association;

Tha cost of any poticles of insurance purchased for the benefit of all Owners and the
Association as required or pamitted by the Declaration, Including fire, flood and other
hazard coverage, public liability coverage and such other insurance coverage gs the
Board of Directors determines to be In the Interests of the Associatlon and the Owners;
The expenses of maintenance, cperation, repair and replacement of those portions of
the Common Areas which ars the reaponsibility of the Assodation under the provisions
of the Declaration;

The expenses of malntenance, aperation, repalr and replacement of olner amenities and
facilitlas serving the Subdivision. The maintenance, operation, repair and replacement of
which the Board from time to time detarmlnos ta be In the best interest of the
Association;

The expenses of the Architectural Control Committee which are not defrayed by plan
review charges;

Ad valorem real and personal property taxss assessed and tevied agalnst the Common
Areas

Such other expenses as may be determined from time to tims by the Board of Directors
of the Association to be Common Expanses, including without imitation taxes and
govemmental charges not separately assessed against Lots; and

The establishment and malntenance of a reasonable reserve fund or funds (a) for
maintenance, repair and replacement of those portions of the Commeon Areas which are
the responsibility of the Assoclation and which must be maintained, repairad or replaced
on a periodic basis, {b) to cover emergencies and repairs required as a result of
casualties which are not funded by insurance proceeds, and (c) to cover unforeseen
operating contingencies or deficienctes arising from unpaid assessments of liens, as well
as from emergency expenditures and other matters, ail as  may be authorized from time
to ime by the Board of Directors.

Special Assessments

I addition to the annual assessments authorized above, the Assoclation may levy, in any assessment

year, a special assessment applicable to that yaar only for the purposs of defraylng, In whole or in part,
the cost of any construction, recanstruction, repair or replacement of a capital improvetnent upon the
Common Area, Including fixtures and personal property related thereto, or for any other purpose set forth
in the By-laws of the Association. So iong as the total amount of the special assessments allocable to all
aof the Lots in the Subdivision does not exceed Seven Thousand and no/100 ($7,000.00) Dollars for the
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entire Subdivisicn in anyone fiscal year, the Board of the Association may impose the special
assessment, Any speclal assessment which would cause the amount of special assessments aliocabie to
1he entire Subdivision to exceed this limitation shalt be effective only if such assessment shall have the
assent of two-thirds (2/3) of the votes of each class of members who are voting in person or by proxy al
a meeting duly called for this purpose special sssessments shall be pald as determined by the Board of
Dlrectors, and the Board may permit special assessments to be paid in instaliments extending beyond
the fiscal years in which the speclal assessment is Imposed.

individual Assessments

Any expenses of the Association occasioned by the conduct of less than all of the Owners or by the
famiiy, tenants, agents, guests or invitees of any Owner shall be specially assessed against such Cwners
and their respective Lots. The Individual assessments provided for in this Paragraph shall be levied by
the Board of Directors and the amount and due date of such assessment 50 levied by the Board shall be
as spacified by the Board. : o

Initial Assessment

The Association shall collect the Initlal Assessment as set out In Section 3,8 of the Declaration according
to the terms and conditions thereof , .

All stims assassed against any Lot pursuant to the Declaration, together with court costs, reasonable
aitomeys fees, and late charges as provided herein, shall be secured by an equitable change and
continuing llen on such Lot in favor of the Asscciation. Such liens shall be superior {o all other llens and
encurnbrances on such Lot excapt anly for: (a) ilens of ad valorem taxes; and (b) liens for all sums
unpaid on a first priodty institulional Mortgage or on any Mortgage to the Declarants, or its affiliates,
successors or assigns, and all amounts advanced pursuant to any such Mortgage and secured thereby in
accordance with the tenms of such instrument. Notwithstanding the foregaing to the contrary, the :
subardination of assassments to the lien of suth mortgages shall only apply t¢ such assessments, which
have become due and payable prior to a foreclosure. All other person(s) acquiring llens or-encumbrances
on any Lot after the Declaration shall have been raconded shall be deemed to consent that such liens or
encumbrances shall be Inferior to such future liens for assessments as provided hereln, whethsr or not

such prior consent shall be specifically set forth in the Instruments creating such llens and
encumbrancas.,

Effect of Nonpaymenti Remedlas of the Assoclation

Any assassments of an Owner or any portions thereof which are not paid when due shall be definquent. A
lien and equitable charge as hereln provided for each assessment shall be attached simultaneously as
the same shall becoma due and payable, and if en assessment has not been paid within thirty (30) days,
the entire unpaid balance of the annual assessment may be accelerated at the option of the Board and
declared due and payable in full. The continuing lian and equitable charga of such assassment shail
Inciude all cosis of coflection (including reasonable attorneys feas and court costs) and any other
amounts provided or permitted hareunder or by law. In the event that the assessment remains unpaid
after sixty (60) days from tha original dus date, the Association may, as the Bosard shall determine,
institute suit to collect such amounts and to foreclose Its lien. The equitable charge and lien provided for
in this Article shall be tn favor of the Assoclation, and each Owner, by his acceptance of a deed or other
conveyance to a Lot, vests in tha Association and its agems the right and power to bring all actions
against him personally for the collection of such assessments as a debt and/or to foreclose the aforesaid
lien in the same rmanner as other liens for the Improvement of real property. The Association shall have
the power to bid on the Lot at any foreciosure sale and to acquirs, hoid, lease, mortgage and convey the
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sama. No Owner may walve or atherwise escape labilty for the assessments provided hereln, including
by way of illustration but not limfiation, non-use of the Common Areas or abandonment of his Lot, and an
Owner shall remaln personally liable for assessmants and lsta charges which accrue prior to a sale,
transfer or other conveyance of his Lot .

In the event that any Lot Is to be sold at the time when payment of any Assessment agalnst the Owner of
such Lot to the Association shall be in default (whether or not a claim of lien has been recorded by the
Assaciation) then the proveeds of such purchase shall, after payment of those sums given peority by
$.C, Code Ann. Section 27-31-200 {1976} be applied by the purchaser first to payment of any then
delinquent sssessment or Instaliment thereof due to the Association before the payment of any procaeds
of purchase to the owner whe Is responsible for paymant of such delinquent assessment.

in any voluntary conveyancs of any Lot (other than deed in lieu of fareclosure as set forth above), the
Grantee shali be jointly and severally liable with the Grantor for ail unpaid assessments against Grantor
made prior to the time of such voluntary conveyance, without prejudice to the rights of the Grantee to
racover from the Grantor thae amounts paid by the Grantee therefor.

Institution of a sult at law to attempt to effect collection of the payment of any deflnquent assessment
shall nct be deemnted to be an election by Assoclation which shall prevent s thereafter sseking -
enforcement of the collection of any sums remalning owing to It by forsclosure, nor shall proceeding by
foreciosure to attempt to effect such collsction be deemed to be an election precluding the institution of
sult at law 10 atternpt to effect collection of any sums then remaining owing to it.

Certificats

The Treasurer, any Assistant Treasurer of the manager of the Association shall, within ten (10) days of a
written request, and upon payment of such fee as Is from time to ime determined by the Board of
Directors, furnish to any Owner or such Owner's Mortgagee which requests the same, a certificate in
writing signed by the sald Treasurer, Assistant Treasurer or manager of the Assoclation setting fosth
whether the assessments for which such Owner i responsible have been paid, and, If not paid, the
outstanding amount due and owing, together with all fines, late charges and other penalty charges. Such
certificate shall be conclusive evidence agalnst all but such Owner of payment of any assessments
stated.therein to have been paid. :

J) Date of Comman Assessments.,

The annual assessments provided for herein shall commence as {o each Lot as set forth the Dectaration.
RULE MAKING |
A)  Rulesard Regulations

Subject to the provisions hereof, the Board of Directors may astablish reasonable rules and regulations
conceming ths use of Lots and the Common Areas and facilities located thereon, indluding without
limftation the Recreational Amenities. In particular but without limitation, the Board of Directors may
promuigate from time to time rules and ragulations which shall govern activities which may, inthe
judgment of the Board of Directors, be environmentally hazardous, such as application of fertilizers,
pesticides and othes chemicals. Coples of such rules and regulations and amendments thereto shall be
fumished by the Association to all Owners prior to the effective date of such rules and regulations and
amendments thereto. Such rules and regulations shail be binding upon the Owners, their families,
lenants, guests, inviteas, servanis and agents, until and unless any such rule or regulation be spacifically
overruled, canceled or modifled by the Board of Directors or in a regular or special meeting of the
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Assoclation by the vote of the Owners, in'person or by proxy, holding a majority of the total votes in the
Association, provided that In the event of such vote, such action must also be approved Dy the
Declarants, for 50 long as the Declarants owns any Lot or Lot primarily for the purposa of sale.

Enforcament

Subject to the provisions hereof, upon the viclation of the Declaration, the By-laws or any rules and

_ regulations duly adopted hereunder, including without limitation the fallurs 10 timely pay any

assessments, the Board shall have the power: (I} to impose reasonable monetary fines which shall
constitute an squitable charge and a continuing ifen upon the Lot, the Owners, occupants or guests of
which are guilty of such violation; ()} to suspend an Owner's right to vote in the Association; or (i} to
suspend an Owner's right (and the right of such Owner’s family, guests and tenants and of the co-Owners
of such Ovwner and their respective familias, guests and tenants) to use any of the Commor Areas, and
the Board shali have the powsr to impose ali or any cornbination of these sanctions, An Owner shafl be
subject to the foregoing sanctions in the event of such a violation by such Owner, his family, guests or
tenants or is or the famll ts Of te Co-0Q . Ay such
suspension of rights may be for the duration of the Infraction and for any additional period thereafter, not
to exceed thirty (30) days.

Pracedure

Except with respact to the fallure to pay assessments, the Board shall not Impose a fine, suspend voting
rights or infringe upon or suspend any ather rights of an Owner or other occupant of the Subdivision for
violations of the Daclaration, By-laws or any rules and regulations for the Assoclation, unless and untl
the following procedure ig followed:

1) Written demand to cease and desist from an alleged violation shall be served upon: the Owner
responsible for such violation specifying:

(a) The alleged violation;

(b} The action required to abate the violation; and

(© A time period of not fess than ten (10) daya during which the vlolatlon may be abated
without furthsr sanctlon, if such violation Is a cantinuing one, or If the violation is not a
continuing one, a statement that any further violation of the same provision of this

Dedlaration, the Bylaws or of the rules and regulations of the Association may result in
the imposition of sanctions after notice and hearing,

) Within two (2} months of such demand, if the violation continues past the period ailowed in the
demand for abatement without penalty, or if the same violation subsequently occurs, the Board

* may serve such Owner with written notice of a hearing tobe holcl by the Board in executive
session. The notice shalkf contain:

(@)  The nature of tha aileged violstion:

(14)] The time and place of the hearing, which time shall be not less than ten ( 10) days from
the glving of the notice;

©) An invitation to attend the hearing and produce any statement, evidenca and withesses
on his behalf: and

(®  The proposed sanction to be imposed.

2) The hearing shall be held in exacutive session of the board of Directors pursuant to the notice
and shall afford the alleged violator a reasonable opportunity to be heard prior to the
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effectiveness of any sanction hereunder, proof of notice and the invitation to be heard shall be -
placed in the minutes of the mesting. Such proof shall be deemed adequate if a copy of the
notice, together with a statement of the dats and manner of delivery, is entered by the officer,
director or other Indlvidual who delivered such notice, The notice requiremant shall be deamed
satlsfled if an alleged violator appears at the meeting. The minutes of the meeting shall contain
a written statement of the resuits of the hearing and the sanction imposed, If any.

D) Enforcement

Each Owner shall comply strictly with the By-laws and the published rules and regulations of the
Association adopted pursuant to the dectaration, as either of the same may be lawfuily amended from
time to time, and with the covenants, conditions, and restrictions set forth in the Declamtion and in the
deed or other instrument of conveyance 1o his Lot, if any. Failure to comply with any of the same shall
ba grounds for imposing fines, for suspending voting rights or rights. of use in and to the Recreationa!
Amenitles, or for Instituting an action to recover sums due, for damages and/or for Injunclive relief, such
actions to be maintainable by the Declarant, tha Board of Directors on behalf of the Association or, in a
proper case, by an aggrieved Owner, Should the Declarant or the Association employ lagal counsel 1o
enforce any of the foregoing, all costs incumred In such enforcement, including court costs and
reasonable attorneys fess, shall be paid by the violating Owner. inasmuch as the enforcement of the
provisions of the Declaration, the By-iaws and the rules and regulation of the Assoclation are essential
for the effectuation of the general plan of development contempiated hareby and for the protection of
present and futire Owners, it is hereby declared that any breach thereof may not adequately be
compensated by recovery of damages, and all other remedies, may require and shall be entitad to the
remedy of injunction to restrain any such violation or breach or any threatened violation or breach. No
delay, failure or omission on the part of the Declaram, the Association or any aggrieved Ownerin
exercising any right, power or remedy hereln provided shall be construed as an acquiescencs thereto as
to the same violation or breach, or as to the enforcement. No right of action shall accrue nor shall any
action be brought or maintained by anyone whomsosver againsi the Declarant or the Associallon for or
on account of any failure o bring any actien on account of any viclation or breach, or threatened

violation or breach, by any person under tha provisions of the Declaration, the By-taws or ans'r rules and
regulations of the Association, however long continugd.

16.  REFINITIONS,
All tarms defined in the Daclaration shatt have the same meaning in thesa By-laws as in the Daclarstion.

17, GONFLICTS,

In the event of any conflict between the provisions of the Articles of lncorporaﬂon and these By-laws, the Articles shall

cantrol; and In the case of any conflict between the Declaration and the provisions of thess By-laws, the provisions of the
Declaration shall control, _
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STATE OF SOUTH CAROLINA ) 2
AFFIDAVIT OF 6 SEp o
COUNTY OF CHARLESTON ) CAPERS G. BARR, IV 4: 5

Personally appeared before me Capers G. Barr, IV who being duly sjvoc £ I’ i /r,' %
deposes and says as follows:
1. I am an attorney licensed to practice law in the State of South Carolina. My
business address is 11 Broad Street, Charleston, South Carolina, 29401. I am a partner in
the law firm of Barr, Unger & McIntosh, LLC.
2. Cn May 17, 2015 at 7:00 PM I attended the annual meeting of the Live Oak
Village Homeowners Association, Inc.
3. 1 hereby certify that at the annual meeting a quorum of the members of the Live QOak Village
Homeowners Association, Inc. was present and that all of those members present at the meeting, in
person or by proxy, voted unanimously in favor of electing the following to the Board of Directors:
David K. Hannemann, Donna Knight and Tom Morris.
4, The Bylaws of the Live Oak Village Homeowners Association, Inc. provide for the Board of

Directors to consist of three (3) persons. Therefore, the current Board of Directors for Live Oak

Village Homeowners Association, Inc. consists of David K. Harmemann, Donna Knight and Tom

Monris.

Further affiant sayeth not. %
%

CAHPERS G. BARR, I¥

Swom to before me this E day of November, 2015

Sdany ©

(Print Name)
Notary Public for South Carolina
My Commission Expires: 70 -3 ~¢¢,
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BARR,UNGER
&MCINTOSH:

Capers G. Barr, IV
ATTORNEYS AT LAW Direct Dial: 843-377-1231 -

Email: cbarr@barrungermcintosh.com

May 5, 2016 >
%
S
) <, L <
Mr. Norbert Cummings Mr. and Mrs. Michael Knight "~ N
REDACTED REDACTED ’5’\ A
3 z.
Mr. and Mrs. William McFarland Mr. Thomas Morris, Jr. “’? d,\'
REDAC REDACTED 7
Summerville, SC 20483 =
Mr. and Mrs. Carlton Holcombe Ms. Brooke Benson
REDACTED REDACTED

Mr. David K. Hannemann
REDAC

Summerville, SC 29483

Dear Property Owners:

In early 2015 I consulted with two (2) of the members of the Board of Directors of Live Oak
Village Homeowners Association, Inc., Dave Hannemann and Tom Morris. The purpose of the
consultation was to address the operations of the Live Oak Village Property Owners Association, Inc.
(the “Association™). At that time, | recommended that an annual meeting of the property owners be
called to elect a new Board of Directors since an annual meeting had not been held in several years.
Therefore, an annual meeting was held May 17, 2015 at which time an election was held for all three
{3) positions on the Board of Directors. Notice of this meeting was properly given, and a quorum was
present at the meeting. It is my opinion that the May 17, 2015 meeting was validly called that all
actions taken at that meeting were valid. As a result of that meeting Donna Knight was elected to
serve a one (1) year term, Tom Motris was elected to serve a two (2) year term and Dave Hannemann
was elected to a three (3) year term on the Board. The Board then attempted to secure the financial
records of the Association from its past Treasurer, without success.

The Association held another annual meeting April 25, 2016. Notice of the Apnl 25, 2016
meeting was properly given, and a quorum was present at the meeting. It is my opinion that the May
17, 2015 meeting was validly called that all actions taken at that meeting were valid. At the April 25,
2016 meeting, the property owners voted to re-elect Donna Knight to the Board since her term was
expiring. Donna will now be serving a three (3) year term on the Board.

At the April 25, 2016 meeting the Board also presented a budget to the property owners which
had been adopted by the Board. After the meeting, a notice of assessment was sent to the property
owners from the Board of Directors on April 26, 2016 directing each homeowner to pay an assessment

Reply to Charleston Office: di Gifice
L lioad Seaee . 102, R

Tebephone @843 5500 50

ROA 084



in the amount of $600.00 and deliver the assessment to the Association’s new post office box, Post
Office Box 1622, Summerville, SC, 29484. This is the proper post office box where assessments
should be mailed. Any other invoices or notices of assessments which you receive, other than the
notice of assessment for $600 directing that payment be sent to Post Office Box 1622, Summerville,
SC, 29484, are not valid invoices or notices and should be ignored.

Sincest,
T /

CGBiviseg
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO. 2016-CP-18-1812
DAVID K. HANNEMANN, )
as President of the Live Oak Village }
Homeowner’s Association, Inc., )
)
Platntiff, }
) ANSWER
V. ; (Jury Trial Requested)
\/ WILLIAM McFARLAND, )
)
Defendant. )
)

COMES NOW Defendant William McFarland (“Mr. McFarland”), by and through his
undersigned counsel, answering the Complaint for Declaratory Judgment (the “Complaint™) of
Plaintiff David K. Hannemann (“Mr. Hannemann™), as President of the Live Oak Village
Homeowner's Association, Inc. (the “Association”),] and would show unto this Honorable Court

as follows.

GENERAL DENIAL

Mr. McFarland hereby denies all allegations of the Complaint except as expressly

admitted or qualified in his specific responses below.

SPECIFIC RESPONSES’

Re: Parties

HYHYNG TAMIHD
211HY 81 NV LI0Z

l. Admitted.

ALNNOJ ¥3LSIHIH00
1¥N03 40 W3]

130¥0334-037 +

2. Admitted.

' Mr. McFarland denies that Mr. Hannemann is the rightfully elected president of the
Association.

? Each specific response is numbered to match the corresponding paragraph of the
Complaint.
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Re: Jurisdiction and Venue

3. No response is required because this paragraph states a conclusion(s) of law.
4. No response is required because this paragraph states a conclusion(s) of law,
5. No response is required because this paragraph states a conclusion(s) of law.
Re: Facts

6. Admitted.

7. The Articles speak for themselves; Mr. McFarland craves reference to them.
8. The By-Laws speak for themselves; Mr. McFarland craves reference to them,
9. The By-Laws speak for themselves; Mr. McFarland craves reference to them.
10. The By-Laws speak for themselves; Mr. McFarland craves reference to them.
11.  The By-Laws speak for themselves; Mr. McFarland craves reference to them.
12. The By-Laws speak for themselves; Mr. McFarland craves reference to them.

13, Mr. McFarland admits only that he was elected to the Association’s Board of
Directors in or about March 2009 and subsequently elected the Association’s President.

14, Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record.

15.  Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record.

16.  Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves refercnce to that record.

17. Mr. McFarland admits only that the record in the referenced litigation speaks for

itself; Mr. McFarland craves reference to that record.
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18.  Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record.

19.  Mr. McFarland admits only that, at present, the referenced appeal remains

pending.
20.  Demed.
2. Denied.
22.  Denied.

23. Mr. McFarland admits only that attorney Barr sent the referenced letter, which
speaks for itself; Mr. McFarland craves reference to that letter—though, to be clear, Mr.
McFarland does not admit the correctness of the letier’s substance, nor does Mr. McFarland
admit that Mr. Barr was “the Association’s attorney,” as stated in the Complaint.

24 Dented.

25, Mr. Hannemann'’s letter of May 31, 2016, speaks for itself; Mr. McFarland craves
reference to that letter.

26.  Admitted except for any wrongdoing that this paragraph might imply, which is
expressly denied.

27.  Mr. McFarland admits only that he does not recognize Mr. Hannemann’s
supposed authority (as Mr. McFarland denies that Mr. Hannemann is the rightfully elected
president of the Association) and that his (Mr. McFarland’s) continued service as president of the
Association—which, Mr. McFarland maintains, is and has been proper—includes his efforts to

collect and account for assessments from members of the Association.
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28.  Mr. McFarland admits only that his continued service as president of the
Association—which he maintains i1s and has been proper—includes his efforts to collect and
account for assessments from members of the Association.

26. Denied.

30. Denied; Mr. McFarland denies that Mr. Hannemann is the rightfully elected

president of the Association.

Re: First Cause of Action
(Declaratory Judgment)

31.  Mr. McFarland incorporates by reference his prior responses as though they were
set forth here in full.

32.  No response 1s required because this paragraph states a conclusion(s) of law,

33.  The By-Laws speak for themselves, and Mr. McFarland craves reference to them;

however, Mr. McFarland denies that Mr. Hannemann is the rightfully elected president of the

Association.
34, Denied.
35, Dented.

Re: Second Cause of Action
(Attorney’s Fees and Costs)

36. The By-Laws speak for themselves, Mr. McFarland craves reference to them.

37. Denied.
38. Denied.
39. Denied.
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Re: Prayer for Relief
Mr. McFarland denies Mr. Hannemann’s prayer for relief, i.e., the unnumbered

(“Wherefore™) paragraph concluding the Complaint, including all subparagraphs.

AFFIRMATIVE DEFENSES

Rule 12(b)(6), SCRCP
1. The Complaint should be dismissed, in whole or in part, under Rule 12(b)(6) to

the extent that it fails to state facts sufficient to constitute a cause of action.

Rule 12(b)(7), SCRCP
2. The Complaint should be dismissed, in wholc or in part, under Rule 12(b)(7) to

the extent that it fails to join a party under Rule 19, SCRCP.

Rule 12(b)(8), SCRCP
3. The Complaint should be dismissed, in whole or in part, under Rule 12(b)}(8) to

the extent thal another action is pending between the same parties for the same claim.

Res Judicata and/or Collateral Estoppel
4. To the extent applicable, the Complaint is barred, in whole or in part, by res

judicata and/or collateral estoppel.

Statute of Limitations
5. To the extent applicable, the Complaint is barred, in whole or in part, by the

statute of limitations.

First-Breach and/or Waiver
6. To the extent that any claim Mr., Hannemann has asserted against Mr. McFarland
sounds in contract, any such claim is barred, in whole or in part, by the first-breach rule and/or

WAIVET.
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Estoppel, Laches, and/or Unclean Hands
7. To the extent that any claim Mr. Hannemann has asserted against Mr. McFarland
Is in equity, any such claim is barred, in whole or in part, by the doctrines of estoppel, laches,

and/or unclean hands.

WHEREFORE, having fully answered the Complaint, Mr. McFarland prays for its
dismissal with prejudice or entry of judgment thereon in his favor as to all claims Mr.
Hannemann has asserted against him; for an award to him (against Mr. Hannemann) of all
attorney fees, costs, and other expenses of litigation; and for any such other relief that the Court

decms to be just and proper.

***A JURY TRIAL IS DEMANDED ON ALL ISSUES SO TRIABLE***

Respectfully submitted,
YOUNG CLEMENT RIVERS, LLP

ussellle”Hines (SC Bar No. 72100)
25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)
843-720-5488
thines@ycrlaw.com

Attorneys for Defendant William McFarland

Charleston, S?th CargJina

Dated: ////’# /A
vl
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UL RECGRLE
STATE OF SOUTH CAROLINA  ~ )-U"“IN THE COURT OF COMMON PLEAS
JITFED 2] )P |: 28 FIRST JUDICIAL CIRCUIT
)

COUNTY OF DORCHESTER Case No. 2016-CP-18-1812

DAVID K. HANNEMANN, Lt

as President of the Live Oak Villggggnfﬁ' w ) Y
Homeowner’s Association, Inc., )
)
Plaintiff, ) AMENDED ANSWER
) ; AND COUNTERCLAIM
' ) (Jury Trial Requested)
WILLIAM MCFARLAND, )
)
Defendant. )
)

COMES NOW the Defendant, William McFarland (“Mr. McFarland™), by and through
his undersigned counsel, answering the Complaint for Declaratory Judgment (the “Complaint™)
of the Plaintiff, David K. Hannemann (“Mr. Hannemann), as President of the Live Oak Village

Homecowner’s Association, Inc. (the “HOA”),' and counterclaiming against Mr. Hannemann, and

would show unto this Honorable Court as follows.

GENFRAL DENIAL

Mr. McFarland hereby denies all allegations of the Complaint except as expressly

admitted or qualified in his specific responses below.

PECIF 2
Re: Parties
1. Admitted,

2. Admitted.

' Mr. McFarland denies that Mr. Hannemann is the rightfully elected HOA President.

% Each specific response is numbered to match the corresponding paragraph of the

Complaint.
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Re: Jurisdiction and Venue

3. No response is required because this paragraph states a conclusion(s) of law.
4, No response is required because this paragraph states a conclusion(s) of law.
5. No response 1s required because this paragraph states a conclusion(s) of law.
Re: Facts

6. Admitted.

7. The Articles speak for themselves; Mr, McFarland craves reference to them.
8. The By-Laws speak for themselves; Mr. McFarland craves reference to them.
9. The By-Laws speak for themselves; Mr, McFarland craves reference to them.

10.  The By-Laws speak for themselves; Mr. McFarland craves reference to them.

11, The By-Laws speak for themselves; Mr. McFarland craves reference to them.

12. The By-Laws speak for themselves; Mr. McFarland craves reference to them.

13. Mtr. McFarland admits only that he was ¢lected to the HOA’s Board of Directors
(the “HOA Board”) in or about March 2009 and subsequently elected HOA President.

14, Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record.

15. Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record.

[6. Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record. Mr. McFarland would, however, clarify
that the referenced summary judgment in favor of Mr. Hannemann (as well as in favor of his
referenced co-defendant, the supposed Secretary of thc HOA Board) was a partial summary

Judgment, and it did not dispose of all of the claims against Mr. Hannemann (nor did it dispose
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of all of the claims against his referenced co-defendant) in the referenced litigation, and at that,
though the referenced litigation remains pending on appeal, the partial summary judgment in
favor of Mr. Hannemann (and his referenced co-defendant) has itself been partially reversed by
the South Carolina Court ol Appeals.

17.  Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record.

18. Mr. McFarland admits only that the record in the referenced litigation speaks for
itself; Mr. McFarland craves reference to that record.

19. Mr. McFarland admits only that, at present, the referenced appeal remains

pending.
20.  Denied.
21. Denied.
22.  Denied.
23. Mr. McFarland admits only that attorney Barr sent the referenced letter, which

speaks for itself, Mr. McFarland craves reference to that letter—though, to be clear, Mr.
McFarland does not admit the correctness of the letter’s substance nor does Mr. McFarland
admit that Mr. Barr was “the Association’s attorney,” as stated in the Complaint.

24, Denied.

25. Mr. Hannemann'’s letter of May 31, 2016, speaks for itself; Mr. McFarland craves
reference to that letter.

26.  Admitted except for any wrongdoing that this paragraph might imply, which is

expressly denied.
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27. Mr. McFarland admits only that he does not recognize Mr. Hannemann’s
supposed authority (as Mr. McFarland denies that Mr. Hannemann is the rightfully elected HOA
President) and that his (Mr. McFarland’s) continued service as HOA President—which, Mr.
McFarland maintains, is and has been proper—includes his efforts to collect and account for
assessments from members of the HOA.

28. Mr. McFarland admits only that his continued service as HOA President—which
he maintains is and has been proper—includes his efforts to collect and account for assessments
from members of the HOA.

29. Denied.

30. Denied; Mr. McFarland denies that Mr. Hannemann is the rightfully elected HOA

President.
Re: First Cause of Action
(Declaratory Judgment)
31 Mr. McFarland incorporates by reference his prior responses as though they were
set forth here in full.
32.  Noresponse is required because this paragraph states a conclusion(s) of law.
33, The By-Laws speak for themselves, and Mr. McFarland craves reference to them;

however, Mr. McFarland denies that Mr. Hannemann is the rightfully elected HOA President.

34.  Denied.
35. Denied.
Re: Second Cause of Action
(Attorney’s Fees and Costs)
36.  The By-Laws speak for themselves; Mr. McFarland craves reference to them.
37.  Denied.
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38. Denied.
39, Denied.

Re: Mr. Hannemann’s Prayer for Relief

Mr. McFarland denies Mr. Hannemann’s prayer for relief, i.e., the unnumbered

(“Wherefore™) paragraph concluding the Complaint, including all subparagraphs.

AFFIRMATIVE DEFENSES
(Rule 12(b)(6), SCRCP)
1. The Complaint should be dismissed, in whole or in part, under Rule 12(b)(6) to
the extent that it fails to state facts sufficient to constitute a cause of action.
(Rule 12(b)(7), SCRCP)
2. The Complaint should be dismissed, in whole or in part, under Rule 12(b}(7) to
the extent that it fails to join a party under Rule 19, SCRCP.
(Rule 12(b)(8), SCRCP)
3 The Complaint should be dismissed, in whole or in part, under Rule 12(b)(8) to
thc extent that another action is pending between the same parties for the same ¢laim.
(Res Judicata and/or Collateral Estoppel)
4. To the extent applicable, the Complaint is barred, in whole or in part, by res
judicata and/or collateral estoppel.
(Statute of Limitations)
5. To the extent applicable, the Complaint is barred, in whole or in part, by the

statute of limitations.
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(First-Breach Rule and/or Waiver)

6. To the exient that any claim Mr. Hannemann has asserted against Mr. McFarland
sounds 1n contract, any such claim is barred, in whole or in part, by the first-breach rule and/or
waiver.,

(Estoppel; Laches; and/or Unclean Hands)

7. To the extent that any claim Mr. Hannemann has asserted against Mr. McFatland

is in cquity, any such claim is barred, in whole or in part, by the doctrines of estoppel, laches,

and/or unclean hands.

COUNTER

Parties
1. Mr. Hannemann is a citizen and resident of Dorchester County, South Carolina.
2. Mr. McFarland is a citizen and resident of Dorchester County, South Carolina.

Jurisdiction and Venue

3. This Court has jurisdiction over the subject matter of this counterclaim because it
is a general trial court of the State of South Carolina with original jurisdiction in civil cases and
the power to hear and determine cases of the general class to which this counterclaim belongs, as
cvidenced by the allegations set forth herein and the relief sought hereby:.

4. This Court has jurisdiction over the parties to this counterclaim, all of whom are
citizens and residents of the State of South Carolina; also, the acts and/or omissions attributable
to Mr. Hannemann (set forth herein) giving rise to this counterclaim occurred in South Carolina.

5. Venue for this counterclaim is proper in Dorchester Counly because Mr.

Hannemann is a resident of Dorchester County, and the most substantial part of the acts and/or
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omissions attributable to Mr. Hannemann (set forth herein) giving rise to this counterclaim
occurred in Dorchester County.
Facts

6. Mr. McFarland and his wife own their home located at 105 Oak Village Lane,
Summerville, SC 29483, which 1s in Dorchester County and is further identified by Dorchester
County TMS No. 137-05-05-016 (the “Lot™).

7. The Lot 1s in the Dorchester County subdivision known as Live Oak Village, and
as owners of the Lot, the McFarlands are members of the HOA; indeed, the McFarlands were the
first residents of the subdivision, and they played an essential role in the creation and/or
development of the subdivision and the HOA.

3. Formed for the purpose of managing the business of the homeowners association
for the then proposed community to be known as the Live Qak Village subdivision, the HOA
was incorporated on September 27, 2002, by incorporator John R. Payne (“Mr. Payne”), who,
along with Scott S. Drummond (“Mr. Drummond™), was one of two initial (unelected) HOA
officers and HOA Board members.

S. The McFarlands have owned the Lot since October 4, 2002, when they bought it
from LowCountry Signature Homes, Inc.; the McFarlands’ deed was recorded in the Office of
the Register of Deeds for Dorchester County on October 10, 2002, in Book 3272 at Page 017.

10. On Qctober 8, 2002, a certain Declaration of Covenants and Restrictions for Live
Qak Village, Summerville, South Carolina (the “Initial Declaration™), was recorded in the Office
of the Register of Deeds for Dorchester County in Book 3268 at Page 227,

11. The Initial Declaration was made by and among Mr. Payne; Mr. Drummond;

LowCountry Signature Homes, Inc.; Payne Homes, LLC; and The Village Development

Page 7 of 21

ROA 098




Corporation, LLC, and its signatories were Mr. Payne; Mr. Drummond; Oak Village
Development, LLC, by Mr. Payne, its Managing Member; LowCountry Signature Homes, Inc.,
by Mr. Payne, its President; Payne Homes, LLC, by Mr. Payne, its Managing Member; and The
Village Development Corporation, LLC, by The Village Construction Company, its Managing
Member, through David Willis, Managing Member of The Village Construction Company.

12. According to the Inittal Declaration, “Oak Village Development, LLC . . . ha[d]
been designated as the ‘Developer’” and “Developer [wals the owner of certain real property”
which “Developer” declared submitted to the covenants and restrictions set forth in the Initial
Declaration and on which “Developer propose[d] to create a subdivision known as Live Oak
Village . . . contamning detached home site lots and common areas . .. .”

13. On November 26, 2002, however, an instrument titled Amendments to the
Declaration of Covenants and Restrictions for Live Oak Village, Summerville, South Carolina
(the “Amended Declaration™), was recorded in the Office of the Register of Deeds for Dorchester
County in Book 3332 at Page 198.

14. The Amended Declaration was made by and among Mr. Payne; Mr. Drummond,
Mr. McFarland, Mrs. McFarland; LowCountry Signature Homes, Inc.; Payne Homes, LLC; and
The Village Development Corporation, LLC, and the McFariands were among its signatories—
the other signatories being those persons and entities who had signed the Initial Declaration.

15.  According to the Amended Declaration, “Oak Village Development, LLC . . .

b}

ha[d] been designated as the ‘Developer’” and “Developer [wa]s the owner of certain real
property” which “Developer” declared submitted to the covenants and restrictions set forth in the
Amended Declaration and on which “Developer propose[d] to create a subdivision known as

Live Qak Village . . . containing detached home site lots and common areas . . . .’
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16.  Though it was recited that Oak Village Development, LLC, was “designated as

1

the ‘Developer,” context ties this designation to the notion that the referenced “Developer”
owned all of the real property declared subject to the covenants and resirictions for the
“propose[d}” subdivision of Live Oak Village “to [be] createfd].”

17.  Oak Village Development, LLC, however, did not own alt of the real property
declared subject to the covenants and restrictions for the “propose[d]” subdivision of Live Qak
Village “to [be] create(d];” the McFarlands already owned the Lot before the Initial Declaration
was recorded, and the McFarlands, necessary signatories to the Amended Declaration for the
“propose[d]” subdivision of Live Oak Village “to {be] create[d],” were, in fact, declarants, and,
notwithstanding the designation of Qak Village Development, LLC, “as the ‘Developer,’” as
declarants for the “proposc[d]” subdivision of Live Qak Village “to [be] create[d],” within the
framework of the Amended Declaration, the reference “Developer™ applies to the McFarlands in
respect of the rights and protections “Developer” is afforded.

18. Likewise, the By-Laws state, “The developer of this Subdivision is the Declarant,

1

Oak Village Development, LLC, referred to as ‘Declarant.”” Notwithstanding this designation of
Oak Village Development, LLC, as “Declarant,” again, the McFarlands were, in fact, declarants,
and within the framework of the Amended Declaration—which, it should be noted, controls in

the event of any conflict with the By-Laws and, at that, was filed after the By-Laws—the

refcrence “Developer”™ applies to the McFartands in respect of the rights and protections
“Developer” is afforded, within the framework of the By-Laws, too, the reference “Declarant”
applies to the McFarlands in respect of the rights and protections “Declarant” is afforded.

19. The McFarlands’ ownership of the Lot pre-dated completion of the basic initial

improvements (to common areas, including utility systems, and to drainage systems and other
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improvements serving the lots) as well as construction of entrance walls, fencing, a subdiviston
identification sign, mail receptacles, and the private road through the subdivision called for under
the plan of development set forth in the Amended Declaration.

20.  With Oak Village Development, LLC, unable or unwilling to complete the work
called for under the plan of development, Mr. Payne appointed Mrs. McFarland registered agent
of the HOA in 2008 (a position she continues to occupy), placed the McFarlands in charge of the
HOA’s bank account, and left it up to the McFarlands to see that remaining items in the plan of
development were accomplished.

21. No tax returns having been previously filed on behalf of the HOA, the
McFarlands saw to it that proper returns, including for returns for prior years, were filed for the
HQOA, and since beginning in approximately 2004 (and continuing at present), all vendor
accounts of the HOA (water, electric, phone) and the HOA’s bank account have been in the
McFarland name.

22, The affairs of the HOA are to be governed by the HOA Board,

23, The HOA President is the chief executive officer of the HOA.

24, In 2009, Mr. McFarland was duly elected HOA President and to the HOA Board.

25. In 2012, while Mr. McFarland was the duly elected HOA President and a duly
elected member of the three-member HOA Board, the HOA became dysfunctional because of the
acts/omissions of the other (i.e., besides Mr. McFarland) two members of the HOA Board, Mr.
Hannemann and Thomas Morris (“Mr. Morris™).

206.  This led to the filing of a lawsuit in the fall of 2012, which remains pending,

caplioned Live Oak Village Homeowners Association, Inc., ¢t al. v. Morris et al., Case No.
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2012-CP-18-2583 (the “Pending Suit”), against Messrs. Hannemann and Morris, and two other

defendants who are no longer owners in (he subdivision.

27.  The Pending Suit alleges Messrs. Hannemann and Morris’s willful operation

outside the scope of their authority as officers and/or directors of the HOA by taking, or failing

lo take, action as required by the HOA’s governing documents, including, but not limited to, the

following:

(a) Voting to waive fines that applied to themselves;

(b)  Failing to hold timely or properly noticed meetings the HOA or HOA
Board;

(c) Allowing unauthorized persons to vote and participate in HOA Board
mectings;

(d) Voting on matters in which they have a personal financial interest;

(e) Voting in violation of South Carolina Code Ann. § 33-31-830;

() Failing to properly handle HOA funds;

(g)  Failing to enforce covenants and restrictions in a uniform and unbiased
manner; and

(h) Violating the covenants and restrictions.

28.  The Pending Suit also alleges that Messrs. Hannemann and Morris have conspired

for the purpose of injuring the HOA.

29. In response to the Pending Suit, Messrs. Hannemann and Morris asserted third-

party claims against Mr. McFarland, alleging causes of action for (2) an accounting, (b)

conversion of HOA funds, (c) breach of fiduciary duty, and {(d) negligence.
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30.  The trial court granted summary judgment in favor of Mr. McFarland (i.e., against
Messrs. Hannemann and Morris) as to all of these claims.

31.  As aresult of the dysfunction that had led to the filing of the Pending Suit, no
HOA meetings or elections were held in the years 2013 and 2014.

32.  As the duly elected HOA Present and the only duly elected member of the HOA
Board who did not cause the HOA to become dysfunctionat (the other two members of the HOA
Board being Messrs. Hannemann and Morris, who were responsible for the dysfunction), Mr.
McFarland has, ever since the HOA became dysfunctional in 2012, continued to serve, de facto
and/or de jure, as HOA President and the only member of the HOA Board authorized to conduct
HOA business, and all other members of the HOA besides Messrs. Hannemann and Mortis have
consistently acted in conformity therewith—indeed, though not consistently, even Messrs.
Hannemann and Morris have at times acted in conformity therewtth,

33, Messrs. Hannemann and Morris caused purported HOA annual meetings to be
held on May 17, 2015, and April 25, 2016, but those meetings, and any action taken at them,
were invalid.

34. The HOA’s governing documents require timely payment of annual HOA
assessments. When an assessment, or any portion thereof, is not paid when due it is delinquent;
the unpaid balance accrues interest (and an additional penalty may be asscssed); and HOA voting
rights are suspended as thc non-paying member is not in good standing with the HOA.

35. In addition to the actions alleged against them in the Pending Suit, which
compromise their standing with the HOA and their authority to act on its behalf, Messrs,
Hannemann and Morris did not timely pay their $1,000 annual HOA assessments for the years

2013 and 2014, and when they finally did provide checks for late payment of these
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assessmenis—their checks, it should be noted, were provided to Mr. McFarland’s counsel in the
Pending Suit, in conformity with Mr. McFarland’s de facto and/or de jure status as HOA
President and the only member of the HOA Board authorized to conduct HOA business—they
were not actually received by the HOA until after May 17, 2015, and at that they did not account
for interest or penalties; accordingly, Messrs. Hannemann and Morris were not in good standing
with the HOA and were not authorized to act on HOA matters at the time of the purported May
17, 2013, HOA annual meeting, and their lack of good standing/authority to act persisted at the
time of the purported April 25, 2016, HOA annual meeting, as has continued to persist.

36.  Additionally, Messrs. Hannemann and Morris’s 2015 HOA assessments were not
paid on time—though when they did pay them, they did so via deposit into the HOA bank
account that Mr. McFarland controls as de facto and/or de jure HOA President and the only
member of the HOA Board authorized to conduct HOA business.

37.  Despite years of his fellow HOA members consistently acting in conformity with
Mr. McFarland’s status as dc facto and/or de jure HOA President and the only member of the
HOA Board authorized to conduct HOA business during the pendency of the Pending Suit,
which included Mr. McFarland’s preparation of the annual HOA assessment notice provided to
all members of the HOA in or about April of each year to cover the period from June 1 of the
current year through May 31 of the year to follow, on April 26, 2016, Mr. Hannemann,
representing himself to be HOA President and an HOA Board member, wrote all members of the
HOA advising that, as a result of the purported HOA annual meeting on April 25, 2016, a new
HOA assessment was owed by all members in the amount of $600 for the six-menth period from

June 1, 2016, through December 31, 2016.
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38. In his April 26, 2016, lctter, Mr. Hannemann advised that the HOA members’
payments for the new $600 assessments would be deposited into a “new corporate [JHOA
checking account by the current Treasurer [Mr. Morris],” and that, if a member instead paid
his/her annual assessment in accordance with the notice Mr. McFarland sent, it “could put you in
jeopardy.”

39. On May 31, 2016, however, Mr. Hannemann, again representing himself to be
HOA President and an HOA Board member, wrote another letter to all HOA members
acknowledging that, despite thc assessmeni notice in his April 26, 2016, letter, “somc
asscssments were paid into an account other than the newly cstablished [JHOA checking
account,” i.e., they had been paid in accordance with the annual HOA assessment Mr, McFarland
sent,

40.  Mr. Hannemann’s May 31, 2016, letter continued, “While disappointing, the
Board does not contemplatc any action against homeowners regarding this issue at this time.
However, Mr. Morris and I have sent our assessments to the newly established P.O. Box and
checking account.™

41. On November 28, 2016, Mr. Hannemann, again representing himse!f to be HOA
President and an HOA Board member, wrote all HOA members advising of a $1,000 annual
assessment for the year 2017; as for those members who already paid $1,000 back in May of
2016 in accordance with the assessment Mr. McFarland had sent (which, in point of fact, were
all of the HOA members besides Messrs. Hannemann and Morris), Mr. Hannemann advised that
their HOA assessments for 2017 were $600 and were due by December 31, 2016, and that
“[flailure to pay your assessment in a timely manner, December 31, 2016, could result in a lien

being placed against you and your property.”
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For a First Cause of Action
(Declaratory Judgment No. 1)

42.  The preceding paragraphs of this counterclaim are incorporated herein.

43. This Court has the power to declare rights, status, and other legal relations
whether or not further relief is or could be claimed.

44. Under the circumstances set forth herein, Mr. McFarland is entitled to a judicial
declaration that he and/or Mrs. McFarland are declarants under the operative declaration of
covenants and restrictions for the Live Oak Village subdivision and that, notwithstanding the
designation of Oak Village Development, LLC, “as the ‘Developer” in the Amended
Declaration and as “Declarant” in the By-Laws, within the framework of the Amended
Declaration and By-Laws, the references “Developer” and “Declarant” apply to Mr. and/or Mrs.
McFarland in respect of the rights and protections “Developer” and “Declarant” are afforded, to
include, especially, the right to recover attomey’s fees and costs in HOA enforcement actions;
morcover, Mr. McFarland is entitled to such a judicial declaration on account of the McFarlands’
unique status not only as signatories to the Amended Declarations but also on account of their
active and essential role as otherwise respects the creation and/or development the subdivision
and the HOA, which compels that Mr. and/or Mrs. McFarland be afforded the rights and
protections as “Developer” and “Declarant,” to include, especially, the right to recover attorney’s
fees and costs in HOA enforcement actions.

For a Second Cause of Action
(Declaratory Judgment No. 2)

45.  The preceding paragraphs of this counterclaim are incorporated herein.
46. Given that the HOA was rendered dysfunctional by the actions of Messrs.

Hannemann and Morris at a time when Mr. McFarland was the duly elected HOA President and
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only HOA Board member in good standing with authority to act on the HOA’s behalf, and given
that Mr. McFarland has served in these capacities, de facto and/or de Jure, ever since-——dutifully
handling the general and ordinary business of the HOA, to include, withoul limitation,
maintaining the HOA’s bank account, collecting annual HOA assessments, paying the HOA’s
expenses, providing accounting and budgetary information to HOA members, and tending to
common area maintenance—with all other members of the HOA besides Messrs. Hannemann
and Morris consistently acting in conformity therewith, Mr. McFarland is entitled to a judicial
declaration that at all relevant times he has been, as he continues to be for the time being (while
the Pending Suit remains pending), the de facto and/or de jure HOA President and the only HOA
Board member authorized to conduct HOA business and, indeed, the de facto and/or de jure
HOA and/or HOA Board at all times since the HOA became dysfunctional; conversely, Mr.
McFarland is entitled to a judicial declaration that Mr. Hannemann is neither a duly elected HOA
officer nor member of the HOA Board and that the purported HOA-related actions which he has
taken or caused to be taken or otherwise taken part in since the HOA became dysfunctional in
2012 are, and have been, invalid.

For a Third Cause of Action
(Breach of Contract and/or Conversion)

47. The preceding paragraphs of this counterclaim are incorporated herein.

48.  The governing documents of the HOA, including its covenants and restrictions
and By-Laws, are contracts, and among purposes of those contracts is the protection of the
property values in the subdivision.

49.  The governing documents of the HOA specifically identify the legal entity that is
the HOA as “Live Oak Village Homeowners Association, Inc.,” which is the name by which the

entity is recognized by the South Carolina Secretary of State.
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50. As an entity, the HOA has one true bank account, which is the account that Mr.
McFarland has maintained—as the de facto and/or de jure HOA President and the only Board
member authorized to conduct HOA business and, indeed, the de facto and/or de jure HOA
and/or HOA Board at all times since the HOA became dysfunctional —but while wrongfully
claiming to act as HOA President and a member of the HOA Board, Mr. Hannemann has
wrongfully established, or caused to be established, a new P.Q, Box and HOA bank account,
which, upon information and belief, is not, in fact, a business bank account properly belonging to
the HOA, but is merely a personal account; and he, along with Mr. Morris, has deposited funds
which rightfully belong to the HOA into this account, and demanded that all other HOA
members do the same or else be put in jeopardy.

51, Mr. Hannemann’s actions in violation of those governing documents (to include,
without limitation, non-payment of the 2016 HOA assessment and causing continuing
dysfunction of the HOA as set forth herein) are breaches of contract which have caused damage
to Mr. McFarland (as well as the HOA) in an amount to be determined by a jury that includes,
but is not mited to, the amount on deposit in the supposed new HOA bank account, over which
the right of ownership has been improperly assumed by Mr. Hannemann to the exclusion of the
rights of the rightful owner, the HOA, and loss of property value associated with the HOA
dysfunction that Mr. Hannemann has caused and continues to cause.

For a Fourth Cause of Action
(Attorney’s Fees and Costs)

52. The preceding paragraphs of this counterclaim are incorporated herein.
33.  Among the rights and protections that the Amended Declaration affords is the
following: “Should the Developer or Association employ counsel to enforce any of the foregoing

covenants, conditions, rescrvations or restrictions, because of a breach of the same, all costs
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mcurred in such enforcement, including a reasonable fee for the Developer's or Association’s
counsel, shall be paid by the Owner of such Lot(s) in breach thereof.”

34.  Likewise, the By-Laws provide: “Should the Declarant or the Association employ
legal counsel to enforce any of the {subdivision’s governing documents], all costs incurred in
such cnforcement, including court costs and reasonable attorneys fees, shall be paid by the
violating Owner.”

55. Moreover, the By-Laws recognize the right of an owner to bring an enforcement
action “in an appropriate case,” in which “appropriate case” the By-Laws would appear to place
the owner on an cqual footing with “the Declarant or Association”; “Failure to comply with any
of the same shall be grounds for imposing fines, for suspending voting rights or rights of use in
and to the Recreational Amenities, or for instituting an action to recover sums due, for damages
and/or for injunctive relief, such actions to be maintainable by the Declarant, the Board of
Directors on behalf of the Association or, in an appropriate case, by an aggrieved Owner.”

50. Whether by way of the rights and protections afforded “Developer” and
“Declarant” in the Amended Declaration and By-Laws, respectively, or as an aggrieved owner
pursuing an “appropriatc case” or as may be allowed under S.C. Code Ann. § 15-53-100, on
account of Mr. Hannemann’s actions causing and continuing HOA dysfunction and requiring
Mr. McFarland to defendant against the instant Complaint as well as prosecute this counterclaim,
Mr. McFarland is entitled to compensation from Mr. Hannemann for all reasonable attorney’s

fees and costs incurred in relation to this matter.

PRAYER FOR RELIEF
WHEREFORE, having fully answered the Complaint and also set forth his counterclaim
against Mr. Hannemann, Mr. McFartand prays for dismissal of the Complaint with prejudice or
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entry of judgment thereon in his (Mr., McFarland’s) favor as to all claims Mr. Hannemann has

asserted against him as well as judgment in his (Mr. McFarland’s) favor as to all counterclaims

asserted against Mr. Hannemann, including the following relief:

(1)

2

(3)

4

()

A judicial declaration that he and/or Mrs. McFarland are declarants under the
operative declaration of covenants and restrictions for the Live Oak Village
subdivision and that, notwithstanding the designation of Oak Village
Development, LLC, “as the ‘Developer’” in the Amended Declaration and as
“Declarant” in the By-Laws, within the framework of the Amended Declaration
and By-Laws, the references “Developer” and “Declarant” apply to Mr. and/or
Mrs. McFarland in respect of the rights and protections “Developer” and
“Declarant” are afforded, to include, especially, the right to recover attorney’s
fees and costs in HOA enforcement actions;

A judicial declaration that, at all relevant times, Mr. McFarland has been, as he
continues to be for the time being (while the Pending Suit remains pending), the
de facto and/or de jure HOA President and the only HOA Board member
authorized to conduct HOA business and, indeed, the de facto and/or de jure HOA
and/or HOA Board at all times since the HOA became dysfunctional, and
conversely, a judicial declaration that Mr. Hannemann is neither a duly elected
HOA officer nor member of the HOA Board and that the purported HOA-related
actions which he has taken or caused to be taken or otherwise taken part in since
the HOA became dysfunctional in 2012 are, and have been, invalid;

A money judgment against Mr. Hannemann for breach of contract and/or
conversion in an amount to be determined by the trier of fact;

A determination that Mr. McFarland is entitled to recover from Mr. Hannemann
all reasonable attorney’s fees and costs relating to this matter and an award of the

same against Mr. Hannemann; and

Any such other relief to Mr. McFarland the Court deems to be just and proper.

***A JURY TRIAL IS DEMANDED ON ALL ISSUES SO TRIABLE**+

<SIGNED ON THE FOLLOWING PAGE>

Page 19 of 21

ROA 110

'
f



Charleston, South Carolina

Dated:

Respectfully submitted,
YOUNG CLEMENT RIVERS, LLP

" Hatied (SC Bar No. 72100)
oun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)
843-720-5488
rthines@ycrlaw.com

Attorneys for the Defendant,
Witliam McFarland
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

/ David Hannemann, as President of the
Live Oak Village Homeowner’s
Association, Inc.,

Plaintiff,

Versus

William McFarland,

Defendant.

A T

)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
C/A No. 2016-CP-18-01812

IR
[ RN
Q,’J L

REPLY TO COUNTBSCEAI

-~

Plaintiff David Hannemann, as President of the Live Oak Village Homeowner's

Association, Inc. (hereinafter, “Plaintiff”), submits this reply to the Counterclaims of

Defendant William McFarland, as set forth below. Any allegation not specifically

admitted herein is expressly denied.

REPLY TO COUNTERCLAIM

As to Parties

1. The Plaintiff admits the allegations contained 1in

Paragraph 1.

Counterclaim

2. The Plaintiff admits the allegations contained in Counterclaim

Paragraph 2.

As to Jurisdiction and Venue

3. The Plaintiff admits the allegations contained in

Paragraph 3.

4. The

Counterclaim

Plaintiff admits the allegations contained in Counterclaim

Paragraph 4 to the extent that the Court has jurisdiction over the parties to the

counterclaim; however the Plaintiff denies that he made any acts or omissions which

support the Defendant’s Counterclaim.
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5. The Plaintiff admits the allegations contained in Counterclaim
Paragraph 5 to the extent that venue is proper in Dorchester County; however the
Plaintiff denies that he made any acts or omissions which support the Defendant’s
Counterclaim.

As to Facts

6. The Plaintiff admits the allegations contained in Counterclaim
Paragraph 6.

7. The Plaintiff admits the allegations contained in Counterclaim
Paragraph 7 regarding the location of the subdivision known as Live Oak Village,
that the Defendant and his wife reside therein, and due to this residence they are
consequently members of the Live Oak Village Homeowner’s Association. The
Plamtiff is without knowledge sufficient to form a belief as to the truth of the
remaining allegations contained in Counterclaim Paragraph 7, and therefore denies
the same.

8. The Plaintiff craves reference to the records identified in Counterclaim
Paragraph 8 and denies any allegation inconsistent therewith.

9. The Plaintiff is without knowledge or information to form a belief as to
the truth of the allegations contained in Counterclaim Paragraph 9, and therefore
craves reference to the specific records identified therein and denies any allegation
inconsistent therewith.

10.  The Plaintiff craves reference to the records identified in Counterclaim
Paragraph 10 and denies any allegation inconsistent therewith.

11.  The Plaintiff craves reference to the records identified in Counterclaim

Paragraph 11 and denies any allegation inconsistent therewith.

2
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12.  The Plaintiff craves reference to thg record identified in Counterclaim
Paragraph 12 and denies any allegation inconsistent therewith.

13.  The Plaintiff craves reference to the records identified in Counterclaim
Paragraph 13 and denies any allegation inconsistent therewith,

14. The Plaintiff craves reference to the records identified in Counterclaim
Paragraph 14 and denies any allegation inconsistent therewith.

15.  The Plaintiff craves reference to the records identified in Counterclaim
Paragraph 15 and denies any allegation inconsistent therewith.

16. The Plaintiff denies the allegations contained in Counterclaim
Paragraph 16.

17. The Plaintiff denies the allegations contained in Counterclaim
Paragraph 17.

18. The Plaintiff denies the allegations contained in Counterclaim
Paragraph 18.

19. The Plaintiff is without knowledge or information sufficient to form a
belief as to the truth of the allegations contained in Counterclaim Paragraph 19, and
therefore denies the same.

20. The Plaintiff is without knowledge or information sufficient to form a
belief as to the truth of the allegations contained in Counterclaim Paragraph 20, and
therefore denies the same.

21. The Plaintiff is without knowledge or information sufficient to form a
belief as to the truth of the allegations contained in Counterclaim Paragraph 21, and

therefore denies the same.

3
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22.  The Plaintiff admits the allegations contained in Counterclaim
Paragraph 22 to the extent that they refer to the governing documents of the Live
Qak Village Homeowner’s Association.

23. The Plaintiff admits the allegations contained in Counterclaim
Paragraph 23 to the extent that they refer to the governing documents of the Live
Oak Village Homeowner's Association.

24, The Plaintiff admits the allegations contained in Counterclaim
Paragraph 24.

25. The Plaintiff admits the allegation contained in Counterclaim
Paragraph 25 to the extent that the Board of Directors of the Live Oak Village
Homeowner’s Association was comprised of the Plaintiff, the Defendant, and Thomas
Morris 1n 2012. Any other allegations contained in Counterclaim Paragraph 25 are
expressly denied.

26.  Responding to Counterclaim Paragraph 26, the Plaintiff admits that a
lawsuit bearing a civil action number of 2012-CP-18-2583 was filed, that the
Defendant has correctly identified the parties associated with that action, and that
two defendants associated with that action no longer own property in the Live Qak
Village subdivision. The Plaintiff denies any other allegations contained in
Counterclaim Paragraph 26.

27. To the extent that Counterclaim Paragraph 27 references a pleading
filed m Civil Action No. 2012-CP-18-2583, the Plaintiff craves reference to that

pleading and denies any allegations inconsistent therewith.
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28.  To the extent that Counterclaim Paragraph 28 references a pleading
filed in Civil Action No. 2012-CP-18-2583, the Plaintiff craves reference to that
pleading and denies any allegations inconsistent therewith.

29. To the extent that Counterclaim Paragraph 29 references a pleading
filed in Civil Action No. 2012-CP-18-2583, the Plaintiff craves reference to that
pleading and denies any allegations inconsistent therewith.

30. To the extent that Counterclaim Paragraph 30 references an order
1ssuad 1n Civil Action No. 2012-CP-18-2583, the Plaintiff craves reference to that
order and denies any allegations inconsistent therewith.

31. Responding to Counterclaim Paragraph 31, the Plaintiff admits that no
meetings of the Live Qak Village Homeowner’s Association occurred in 2013 or 2014.
The Plaintiff denies any and all other allegations contained in Counterclaim
Paragraph 31.

32. Responding to Counterclaim Paragraph 32, the Plaintiff admits that he
did at times attempt to work with the Defendant regarding the affairs of the Live Qak
Village Homeowner’'s Association until a meeting of that association could properly
occur. The Plaintiff denies the remaining allegations contained in Counterclaim
Paragraph 32.

33. Responding to Counterclaim Paragraph 33, the Plaintiff admits that he
called and conducted a valid meeting of the Live Oak Village Homeowner's
Association on May 17, 2015 and on April 25, 2016. However the Plaintiff denies any
other allegations contained in Counterclaim Paragraph 33.

34. The Plaintiff admits the allegations contained in Counterclaim

Paragraph 34 to the extent that they refer to the governing documents of the Live
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Oak Village Homeowner's Association, and denies any allegation inconsistent
therewith.

35. The Plaintiff denies the allegations contained in Counterclaim

Paragraph 35.

36. Responding to Counterclaim Paragraph 36, the Plaintiff admits that he
and Thomas Morris paid their homeowner’s association assessment for 2015 and that
the Defendant continues to control the bank account originally established for the Live
Oak Village Homeowner’s Association. The Plaintiff denies the remaining allegations
contained in Counterclaim Paragraph 36.

37. Responding to Counterclaim Paragraph 37, the Plaintiff admits that in
his capacities as President and Board Member of the Live Qak Village Homeowner’s
Association, he wrote to his fellow Board Members regarding an assessment for the
first six months of 2016; the Plaintiff craves reference to the letter and denies any
allegations inconsistent therewith. The Plaintiff denies any remaining allegations
contained in Counterclaim Paragraph 37.

38. The Plaintiff craves reference to the letter described in Counterclaim
Paragraph 38 and dentes any allegations inconsistent therewith.

39. Responding to Counterclaim Paragraph 39, the Plaintiff admits that in
his capacities as President and Board Member of the Live Qak Village Homeowner's
Association, he wrote to all members of the Association on May 31, 2016; the Plaintiff
craves reference to the letter described in Counterclaim Paragraph 39 and denies any
allegations inconsistent therewith. The Plaintiff denies any remaining allegations

contained in Counterclaim Paragraph 39.
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40. The Plaintiff craves reference to the letter described in Counterclaim
Paragraph 40 and denies any allegations inconsistent therewith.

41. Responding to Counterclaim Paragraph 41, the Plamntiff admits that in
his capacities as President and Board Member of the Live Qak Village Homeowner’s
Association, he wrote to all members of the association on November 28, 2016; the
Plaintiff craves reference to the letter described in Counterclaim Paragraph 41 and
denies and allegations inconsistent therewith. The Plaintiff denies any remaining
allegations contained in Counterclaim Paragraph 41.

AS TO THE FIRST CAUSE OF ACTION
Declaratory Judgment No. 1

42,  Responding to Counterclaim Paragraph 42, the Plaintiff incorporates all
responses above as if expressly contained herein verbatim.

43. The Plaintiff admits the allegations contained in Counterclaim
Paragraph 43.

44, The Plaintiff denies the allegations contained in Counterclaim
Paragraph 44.

AS TO THE SECOND CAUSE OF ACTION
Declaratory Judgment No. 2

45. Responding to Counterclaim Paragraph 45, the Plaintiff incorporates all
responses above as if expressly contained herein verbatim.

46, The Plaintiff denies the allegations contained in Counterclaim
Paragraph 46.

AS TO THE THIRD CAUSE OF ACTION
Breach of Contract and/or Conversion

47.  Responding to Counterclaim Paragraph 47, the Plaintiff incorporates all

responses above as if expressly contained herein verbatim.
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48, The Plaintiff admits that the affairs of the Live Oak Village
Homeowner’s Association are governed by covenants and by-laws. However, the
Plaintiff denics the allegations contained in Counterclaim Paragraph 48 particularly
to the extent that the Defendant claims that the governing documents of the Live Oak
Village Homeowner's Association create a contract enforceable between individuals.

49. The Plaintiff admit the allegations contained in Counterclaim
Paragraph 49.

50. Responding to Counterclaim Paragraph 50, the Plaintiff admits that he
has opened a new bank account and post office box for the Live Oak Village
Homeowner’s Assoctation in light of the Defendant’s refusal to turn over control of the
Association’s original bank account and post office box. The Plaintiff also admits that
he, as President of the Live Oak Village Homeowner's Association, has deposited
assessments collected from members into this account. The Plaintiff denies the
remaining allegations contained in Counterclaim Paragraph 50.

51. The Plaintiff denies the allegations contained in Counterclaim
Paragraph 51.

AS TO THE FOURTH CAUSE OF ACTION
Attorney’s Fees and Costs

52. Responding to Counterclaim Paragraph 52, the Plaintiff incorporates all
responses above as i1f expressly contained herein verbatim.

53. The Plaintiff craves reference to the document described in
Counterclaim Paragraph 53 and denies any allegations inconststent therewith.

54. The Plaintiff craves reference to the document described in

Counterclaim Paragraph 54 and denies any allegations inconsistent therewith.
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55. The Plamntiff craves reference to the document described in
Counterclaim Paragraph 55 and denies any allegations inconsistent therewith.
56. The Plaintiff denies the allegations contained in Counterclaim
Paragraph 56.
AS TO THE DEFENDANT’S PRAYER FOR RELIEF
WHEREFORE, the Plaintiff prays that this Honorable Court inquire into these
matters and issue an order dismissing the Counterclaims, finding that the Defendant
1s entitled to no relief under the Counterclaims as a matter of law, or any other relief
that the Court deems just and proper.

FURTHER ANSWERING AND AS A FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)

67. The allegations contained in the Defendant’s Counterclaims fail in their
entirety to state a claim upon which relief may be granted against the Plaintiff,
pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FURTHER ANSWERING AND AS A SECOND AFFIRMATIVE DEFENSE
(Waiver and/or Estoppel)

58. The Counterclaims of the Defendant are barred by the doctrines of
waiver and/or estoppel, in light of the Defendant’s failure to notice annual meetings
of the Live Oak Village Homeowner’s Association for multiple years.

FURTHER ANSWERING AND AS A THIRD AFFIRMATIVE DEFENSE
(Lack of Privity)

59. The Defendant’s Counterclaim for breach of contract fails as a matter of

law due to lack of privity.
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FURTHER ANSWERING AND AS A FOURTH AFFIRMATIVE DEFENSE
(Unclean Hands)

60. The Counterclaims against the Plaintiff are barred by the doctrine of
unclean hands because of the improper and inequitable conduct of the Defendant,
directly related to the subject matter of this litigation.

FURTHER ANSWERING AND AS A FIFTH AFFIRMATIVE DEFENSE
(Reservation and Non-Waiver)

61.  The Plaintiff reserves any additional and affirmative defenses as may
be revealed or become available to him during the course of his investigation and/or
discovery in this case and is consistent with the South Carolina Rules of Civil
Procedure.

WHEREFORE, the Plaintiff prays that the Counterclaims of the Defendant be
dismissed, that judgment be entered in favor of the Plaintiff on all claims, and that
the Defendant be required to compensate the Plaintiff for attorney’s fees and costs
associated with the pursuit of this action. The Plaintiff also particularly prays that
the Court deny the Defendant’s request for declaratory relief and specifically find
that:

a. The Defendant and his wife, non-party Mrs. McFarland, are neither
“Developers” nor “Declarants” under the Amendments to the
Declaration of Covenants and Restrictions for Live Qak Village,
Summerville South Carolina, dated November 26, 2016 and recorded
at Book 332, Pg. 198;

b. The Plaintiff is a duly elected member of the Board of Directors for
Live Oak Village Homeowner's Association and the duly elected
President of this entity;

¢. The Defendant is not the President of the Live QOak Village
Homeowner's Association, nor a member of its Board of Directors,

either as the result of a valid election by the Association or as a “de
facto” or “de jure” holder of these titles.
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Respectfully Submitted,

HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

.;') )
T
Lo i pd T 0 arap AP

James(B. Hood (SC #70212) ()
Virginia A. Rogers (SC #101849)

Attorneys for the Plaintiff
David Hannemann, as President of the Live
Oak Village Homeowner’s Association, Inc.

. p
P e 5 2017

Charleston, South Carolina

CERTIFICATE OF SERVICE

1 certify that on this date a copy of the Reply io

Counterclaim was served on each party or counsel of record by

mailing, [_] e-mailing, [ |facsimile, or [_Jhand delivery in the
manner prescribed by the applicable Rule of Civil Procedure.

This 3 day of Mayzin , 2017.

My N
A
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Master in Equity Hearing

IN THE COURT OF COMMON PLEAS
FOR THE STATE OF SOUTH CAROLINA

DORCHESTER COUNTY

MASTER-IN-EQUITY HEARING
JUNE 16, 2020

DAVID HANNEMANN, AS PRESIDENT OF THE LIVE OAK
VILLAGE HOMEOWNER'S ASSOCIATION,

VS.

Plaintiffs,

CASE NO. 2016-CP-18-01812

WILLIAM MCFARLAND,

Defendants.
TIME: 10:00 a.m.
LOCATION: Dorchester County Courthouse
St. George, SC
BEFORE: Honorable James E. Chellis

REPORTED BY:

JENNIFER M. ADAMS

CERTIFIED SHORTHAND REPORTER
CLARK & ASSOCIATES, INC.
CHARLESTON, SC 29415
843-762-6294

WWW . CLARK-ASSOCIATES .COM

Clark & Associates, Inc.
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A PPEARANTCES

ON BEHALF OF PLAINTIFFS:

HOOD LAW FIRM

BY: JAMES B. HOOD, ESQ.
172 Meeting Street
Charleston, SC 29401

ON BEHALF OF DEFENDANTS:

YOUNG, CLEMENT, RIVERS, LLP
BY: RUSSELL G. HINES, ESOQ.
25 Calhoun Street, Suite 400
Charleston, SC 29401

Clark & Associates, Inc.
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THE COURT: This is David
Hannemann, H-A-N-N-E-M-A-N-N, as president of the
Live Oak Village Homeowner's Association, Inc.,
plaintiff versus William McFarland,
M-C-F-A-R-L-A-N-D, defendant. Civil action
number 2016-CP-18-01812.

Russ?

MR. HINES: Yes, Your Honor.

THE COURT: Who do you have today
with you in the courtroom?

MR. HINES: Mr. and Mrs. McFarland,
Your Honor. Mr. McFarland is the defendant.

Mrs. McFarland is here also.

THE COURT: All right. I want to
apologize to both you and Mr. Hines for the error
in getting this notice scheduled. We had
Wednesday's hearing and scheduled those, and she
got distracted for some other reason and didn't
get back to the Tuesday hearing; so that's why
we've had this little last minute change.

I did ask Mr. Hines, Jamie, whether he
had any objection to me holding the hearing
remotely, and his indication was that he was fine
with it, but that he may have one or two or three

additional documents that he might want to

Clark & Associates, Inc.
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present to the court; and if so, would he be able
to supplement the record post-hearing if we
allowed him to do that or if he needed to put
that in.

I don't particularly have any problem
with that. I suspect you wouldn't have any
problem. So, Mr. Hines, I think that will take
care of any reservation that you had about the
remote hearing.

Mr. Hood, do you have any objection to
the remote hearing?

MR. HOOD: I do not. Thanks.

THE COURT: All right.

MR. HOOD: 1In terms of the
scheduling snafu, if that's the worst thing that
happens this week, that's a pretty good week in
my world.

THE COURT: There you go. I
appreciate that. You're both very kind to
accommodate me. I've had some health issues that
I've had to be very careful with. I appreciate
you both being very accommodating.

Mr. Hood, I have reviewed the file, and,
from my understanding, we are here -- well, there

are two issues, I guess, that I need to address

Clark & Associates, Inc.
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with you procedurally. Mr. Hines filed a motion
for reconsideration of the Pendente Lite hearing
or the issue of Pendente Lite.

I never issued an order on that, and I'm
wondering, Mr. Hines, if you still want -- do you
want me to issue an order on that, or are you
going to withdraw that motion, or what is your
position on that issue?

MR. HINES: Your Honor, and this is
me being perhaps -- well, if it's an
overabundance of caution, please forgive me. I
don't intend to do too much fussing about that
motion at this date.

But rather than withdraw it -- and,
again, I do a lot of appellate work, and forgive
me for being in that mindset of just constantly
not wanting to have some sort of pitfall, I'm not
-- obviously, we stand by the motion, but if the
Court would give us a ruling, even if that
ruling, obviously, is simply a Form 4 denial,
which, again, we -- I'm not asking for that in a
sense of --

THE COURT: Okay. Yeah, I think
that's a proper position to take. Actually, I

should have anticipated that; and so what I will

Clark & Associates, Inc.
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do is, I'm going to deny the motion for
reconsideration, and I will enter a Form 4 on
that particular motion for reconsideration.

So that takes us to the next procedural
issue, which is a motion for summary judgment,
which is what is pending; is that correct?

MR. HINES: Your Honor, there are
cross-motions. I mean, our motion, in our
opinion, Mr. McFarland's motion was the first
filed motion.

And in response to that, Mr. Hood filed
the cross-motion for summary judgment. And then,
more recently, supplemented that. It's
essentially, as I read it, just an additional
argument that he's offering in support of summary
judgment, which is --

THE COURT: I saw that.

MR. HINES: You know, I certainly

don't have any objection to the argument being,

you know, argued here. I mean, that's -- but our
motion, I should clarify, is a motion -- it's
technically at least -- it's a motion for partial

summary Jjudgment.
We're asking for summary judgment in

Mr. McFarland's favor as to all of the

Clark & Associates, Inc.
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plaintiff's claims. Mr. McFarland had
counter-claims as well, but those are not
addressed by our motion.

THE COURT: All right. So I'm
looking at a motion that was filed August the
24th of 2018. That was the defendant's motion
for summary judgment as to all plaintiff's
claims. That's the motion you're speaking of,
correct?

MR. HINES: Yes, Your Honor, it is.

THE COURT: All right, sir. So I
guess then, Mr. Hood, you would agree with me
that we go forward on defendant's motion, and
then you can present your motion?

MR. HOOD: Yes, sir.

THE COURT: And your response to

his motion and then your motion for summary

judgment?

MR. HOOD: Yes, Your Honor.

THE COURT: Okay. Well, I'm ready
to hear you, Mr. Hines. Go ahead.

MR. HINES: Thank you, Your Honor.
May it please the Court.
THE COURT: Yes, sir.

MR. HINES: Our motion is targeted

Clark & Associates, Inc.
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specifically at the defendant's ability to assert
-- to bring this action.

And the -- I guess I want to start with
-- 1in a little different order than the way that
we presented it in the motion itself because I
think this is may be the most -- the simplest way
of providing Your Honor with a proper basis to
rule in our favor, which is -- it has to do with
the lack of authorization or proper authorization
to bring this lawsuit as required in the Articles
of Incorporation for the HOA.

And let me -- I should pause for this
moment to remember or to be mindful of the fact
that, I could get into some more background on
this, Your Honor, because I realize that you've
got, well, a docket full of cases, and I don't
want to cover any ground that is unnecessary for
you.

But this is -- let me start by saying,
this i1s an HOA dispute. It's a neighborhood in
Summerville. It's called Live Oak Village.

Mr. Hannemann has brought this lawsuit as
president of the HOA. Mr. McFarland denies and
disputes Mr. Hannemann's status as the president

of the HOA and contends that he is in fact the

Clark & Associates, Inc.
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lawful president of the HOA.

So Mr. Hannemann's claim seeks
declaratory relief that is to the effect that he
is the lawful president and is -- and requires, I
guess, injunctive relief to Mr. McFarland to
provide or to hand over to him the checkbook and
the bank records for the HOA. And, I mean,
that's -- it's also a request for attorney's
fees.

But the basic dispute is, who is the
president, and who -- and should -- well, and
Mr. Hannemann claiming that he is, that he should
have the relevant financial documents to -- that
are needed to carry out that office.

THE COURT: So that's sort of an
overview of the case in terms of -- of place and
subject matter that's before us; is that --

MR. HINES: Yes, Your Honor. That
was a bit of a brief background before I get into
my arguments.

THE COURT: Let me just tell both
of you that, you know, I'm from Summerville. I
grew up in Summerville. I'm well aware of the
location of this particular subdivision; so I'm

-- I have a clear view of the subdivision in my

Clark & Associates, Inc.

ROA 131



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Master in Equity Hearing 10

mind and as we speak about it. I do know that
it's a subdivision of seven homes, which means
there are only seven owners, and, therefore, my

understanding is, there's seven members of the

association.

MR. HINES: Yes, Your Honor.

THE COURT: Okay. Now, if you want
to -- so that -- from the overview, I kind of

remember all of this, and I'm glad that I can
visualize the subdivision, and I think I do sort
of understand the underlying facts or issues in
dispute, and I'll be glad to hear from you
further now, Mr. Hines.

MR. HINES: Thank you, Your Honor.
Now, this i1s in Exhibit 1-A to our motion. I'm
not sure how readily available it is to you, Your
Honor, but I will hopefully be able to say this
clear enough that, even if the document is not --
is not in front of you, you will be able to
follow.

And I need to make an important
correction to our motion because I left out,
well, a very important word in my quotation of
this profession of the Articles of Incorporation.

So what this is, this is from the Articles of

Clark & Associates, Inc.
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Incorporation for the -- for the HOA.

THE COURT: Yes, sir.

MR. HINES: And if you'll indulge
me a little bit of reading, this is on paragraph
9, and it reads, "Notwithstanding, anything
contained herein to the contrary, the association
shall be required to obtain the approval of
three-fourths (three-quarters of all members) of
a duly called meeting of the members at which a
quorum 1s present, prior to the payment of legal
or other fees to persons or entities engaged by
the association for the purpose of suing or
making, preparing, or investigating any lawsuit
or commencing."

I somehow left out the word "commencing"
in my recitation of this or my quotation of this
in my motion -- "Or commencing any lawsuit other
than for the following purposes."

Tt then proceeds to identify some
purposes that would be exempt from that what I
just read, but they're not relevant to this case.
There's no question here that Mr. Hannemann had
brought this lawsuit without obtaining
three-fourths of the votes of the members. And

in his --
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THE COURT: What would be
three-fourths of seven? I'm trying to calculate
that, but I didn't get to it.

MR. HINES: Well, we're not going
to get -- we're not going to be able to do it
exactly. Obviously if we had eight, it would
make it a little easier to -- we'd say, what,
maybe six. So three-fourths of seven would have
to be -- oh, goodness. I'm going to embarrass
myself, but I guess that means at least five.

THE COURT: Three times seven, 21
divided by four -- I mean, yeah, four. So we
need 5.2 people to be there.

MR. HINES: Yes, so I guess it --

THE COURT: Five and a quarter
people.

MR. HINES: So six is the way I
would interpret that, obviously, because --

THE COURT: We have six, right.

MR. HINES: But the -- well,
luckily, it's not -- we aren't in a situation
where we had five and didn't have six. We don't
have any, you know, or presumably we have
Mr. Hannemann. I mean, if we -- his implicit

vote by the fact that he brought the suit.
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But the main dispute here, as I
understand it, from plaintiff's response to this
is that this provision doesn't prevent him from
bringing this lawsuit because in -- they focused
on the language that the -- the provision stops
prior to the payment of legal or other fees to
persons.

They're suggesting that this provision
operates so as to say, you can -- he can go ahead
and bring the lawsuit and bring it -- and, you
know, as HOA business in the name -- you know, as
president of the HOA without obtaining approval,
and then they indicate, well, the three-fourths
part, that only has to do with whether or not the
HOA is going to pay for it.

And he can then, at some point in the
future, after having brought the case with no
approval, come back to the HOA and request the
three-fourths vote to then be -- have the HOA
reimburse the fees that he's essentially fronted
the HOA.

Your Honor, respectfully, on the one
hand, I think that is -- is really irrelevant in
any event because of the language. And forgive

me my mistake and somehow the typo; but the very
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next clause, that "Or commencing any lawsuit",
really I think that makes that a non-starter
because the point is, it's not just contingent on
the payment. It is indeed contingent on the
commencement of the suit.

And so, you know, with that one -- well,
rather than, I will -- well, let me also make
this point. Right before the hearing started,
Megan, Your Honor's clerk, was kind enough to
scan and to e-mail around a document that I
wanted to address today.

And this is a document, I'm hoping, that
Mr. Hood has available to him through e-mail.

And I will give him a moment to make sure he
does. It looks like he does.

MR. HOOD: I do.

MR. HINES: Thank you, Jamie. It's
a letter dated May 31, 2016, from Mr. Hannemann.
One of the things that it is talking about in
this letter is, he's written it to the -- all the
membership of the HOA, and he's saying how, you
know, it reflects, obviously, the dispute about
who is the president and what is the -- who is on
the board.

And he -- noting the schism, I guess, of
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different -- different claims to the act to be in
the right as a director and officer. He writes
in here, "Members of the HOA, Live Oak Village
HOA, have been informed that some assessments
were paid into an account, other than the newly
established LOV HOA checking account."

Well, Your Honor, the LOV, the newly
established account is an account that
Mr. Hannemann and Mr. Morris -- I mean, Mr.
Thomas Morris, who's claiming to be the president
and treasurer and board members, respectively,
create 1it.

Now, notably, this lawsuit is about
Mr. -- you know, a major part of this lawsuit is
Mr. Hannemann saying, I want the checkbook and
bank account records and control of the bank
account from you, Mr. McFarland. Well, the very
fact that he's seeking that from Mr. McFarland,
it shows that -- in fact the account that Mr.
McFarland controls is indeed the HOA's account.

I mean, that's why Mr. Hannemann wants
it because he recognizes it to be the HOA's
account. And that -- so when he talks about this
newly established account, that's another

account. That's not the account that
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Mr. Hannemann has -- you know, is trying to get
access to in this -- or control of in this case
through his claim of being the rightful
president.

And the point there is to show -- and I
guess, somewhat in passing it is that, those
members that are paying to that other account are
paying Mr. McFarland in recognition of his status
as president; but more importantly for this
particular argument, it's his last two sentences
-- or, yeah, last two sentences: "If this
request 1s not honored."

He's asking Mr. McFarland, again, for
the checkbook and records. "If it's not honored
within the next 15 days, the board may have no
choice but to seek legal action. The board does
not wish to incur any additional expenses for the
association members; however, such legal costs
can, through additional assessments, be passed
along to each member."

What he's saying right there is, well,
irreconcilable, respectfully, with the argument
that was presented in response to our motion
that, oh, no, this what I've done in bringing

this lawsuit doesn't -- it creates some financial
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exposure to the HOA; and I think, you know, Your
Honor, perhaps the best for me to do it is to
just say, I believe this provision is clear. You
can't commence the lawsuit without a
three-fourths vote.

THE COURT: Okay. Let me stop you
right there, Mr. Hines. 1I've gone through each
of your exhibits on your motion for summary
judgment and do not see a copy of the Articles of
Incorporation that you're referring to. Do you
know what exhibit it is or where you found it?

MR. HINES: Your Honor, it's --
this might be a little tricky. 1In the
plaintiff's lawsuit, there were four exhibits
filed.

THE COURT: It's part of the --
it's part of the complaint?

MR. HINES: Well, it is, and it 1is
also one of the exhibits, and the way I -- and I
did it this way, and forgive me if this has
caused some confusion. But it's Exhibit 1-A, to
get to your point, and the reason I did it that
way 1is --

THE COURT: Exhibit 1-A of what?

MR. HINES: Well, of my motion, and
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it's also Exhibit A to the complaint, Your Honor.
THE COURT: All right. Well, I'm

going to look at Exhibit A of your motion. Oh, I

gotcha, the complaint. So you have to scroll

through the complaint to get down to that, I

guess.

MR. HINES: Yes, Your Honor.

THE COURT: Thank you very much.
That helps. Now, just so I can -- I've heard

what you said, but I would like to focus on the
exact language, though, that you called out for
me.

MR. HINES: Yes, Your Honor. It's
three pages in. It's paragraph 9, and it begins,
notwithstanding is the first -- is the first
word. It's actually C-9 on that page.

THE COURT: I see paragraph 9. Is
that the paragraph that we're talking about?

MR. HINES: Yeah, Your Honor. It
begins, "Notwithstanding anything contained
herein to the contrary."

THE COURT: Let me see. I must be
looking at the wrong one.

MR. HINES: I believe it should be

the third page.
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THE COURT: Let me start over.
Okay?

MR. HINES: Okay.

THE COURT: The first page has got
paragraphs 1 and 2, and the second page finishes
up with paragraph 2, and then three, four, five,
six, seven and eight. The third page begins with
a paragraph C.

MR. HINES: And then it's
subparagraph 9 of that, Your Honor.

THE COURT: Nine, okay. Got it.
Okay. Thank you. All right. That's helpful.

So give me one second just because I want to read
it so I can focus in on what you're saying to me.
MR. HINES: Of course.

THE COURT: Okay. Thank you. Go
ahead.

MR. HINES: Yes, Your Honor. And
perhaps the best way to go about it at this point
would -- and I'll -- because I submit to the
Court, this -- I was previously trying to get
into what I understood to be the plaintiff's
response to it.

And I certainly don't want to speak for

Mr. Hood, and I know he'll certainly speak well
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enough for himself, but my understanding is that
the plaintiff's response was that, oh, no, this
isn't a problem. We acknowledge we don't have
the votes, you know, that vote of the
three-fourths of the membership.

That approval was not obtained prior to
bringing the lawsuit; however, this provision
doesn't -- doesn't stop the lawsuit because
really what it's focused on is about -- about
prior to the payment of legal fees.

And I'll suggest to you on two points.
Number one, I don't know how there would be any
way construe this document that doesn't run into
the problem of absurdity. You know, when we're
construing the legal documents, contracts, which
is the same way.

This is a contract that the -- you know,
we're looking at the intent of the drafter, and
we're looking that -- you know, my understanding
of canons of construction is that we -- 1f there
is an -- well, a question of a reasonable and
practical interpretation of the language, it
would be -- versus one that is absurd, then, you
know, the reasonable and practical interpretation

of the plain language would prevail.
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And the whole idea of saying -- is
between -- well, what Mr. Hannemann seems to be
saying is, oh, no, you don't to have the wvote in
advance. I can go ahead and bring suit in the
name of the HOA. I can go ahead and incur the
expenses, as long as I'm the one paying them and
not the HOA; and then I can go back to the HOA
after -- you know, at some point later and ask
for -- for its approval of the three-fourths.

And that way if they do that, they'll
pay me. Well, frankly, I don't understand how
that ever worked because, you know, you need --
in this situation, it would be like -- he's
basically going to be asking for some form of
charity or pity from the HOA at that point
because, as I understand it, the HOA would have
no obligation to pay unless they decided, well,
yeah, sure, we'll pay. We'll just vote to pay
it.

You've already, you know, struck out on
your own, whether you should or you shouldn't
have. It just seems to me to be a very odd and
unworkable way to go back to the HOA with a bill
in hand and say, well, now will three-fourths of

you guys vote to -- to pay this bill that I've
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incurred without telling you guys about it or
obtaining approval in the first place? And so, I
just think that whole notion of the operation of
that provision is unreasonable.

It's also inconsistent, in fact, with
what Mr. Hannemann is saying in this May 31st,
2016 letter to the HOA members that I mentioned,
where he's talking about the board not wishing to
incur additional expenses for association
members; however, such legal costs can, through
additional assessments, be passed along to each
member.

Well, that's the whole point of
three-fourths provision anyway 1is to protect the
members from exposure to those costs without
advanced notice and an opportunity to -- to vote
on whether or not the endeavor should be embarked
upon to begin with, you know, and never be in a
lawsuit.

And then, in addition to all of that,
and maybe even to the point of making all of that
to -- a bridge that doesn't even have to be
crossed 1is -- 1is this language here that we've
read from this provision which includes the --

well, the pertinent part anyway, it has the
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clause, "Or commencing any lawsuit, other than
purposes that aren't relevant." Well, it clearly
is not making it contingent just on payment, even
just the plain languages. It's also talking
about commencement.

And so, Your Honor, with that, I think I
will move on to my next argument unless Your
Honor has questions, and then I'll also, of
course, be -- well, once Mr. Hood has a chance to
respond, I might have a reply to that.

My next argument about this is -- well,
it's not based upon the article, so it's not
similar in that way; but it's also the idea here
if you -- looking back to this May 31st, 2016
letter, we're talking about the lawsuit that
Mr. Hannemann is referring to in this May 31,
2016 letter is this lawsuit. That's this lawsuit
being filed, you know, some months after this. I
think it was in September.

In any event, it was within months after
this May 31 date. Well, the lawsuit was filed --
and this is admitted in the discovery responses
-- without obtaining -- not only without
obtaining three-fourths approval here of the

articles. And I should note the articles are the
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supreme governing document. To the extent
there's any inconsistency between the articles
and the declarations, the covenants or -- and the
bylaws, the articles have supremacy.

THE COURT: Well, let me ask you a
question first. How would you characterize the
complaint? Is it that -- all right. I want to
look at item 9 of the notwithstanding language.
Is the lawsuit a collection of -- a set forth
collection of assessments?

MR. HINES: No, Your Honor.

THE COURT: Is the lawsuit a
collection of other charges, which the owners are
obligated to pay pursuant to the association
documents?

MR. HINES: No, Your Honor. That
would be a fine, for instance.

THE COURT: All right. Is it --
does it qualify under subsection C, the
enforcement of any applicable use or occupancy
restriction contained in the association
documents?

MR. HINES: No, Your Honor. I
mean, we're not talking about an -- anything of

that nature.
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THE COURT: Is it an emergency,
where waiting to obtain the approval of the
members creates substantial risks of irreparable
injury to the association property or to members?
The imminent expiration of a statute of
limitations should not be deemed an emergency,
obviating the need for the requisite vote of
three-fourths of the members.

MR. HINES: ©No, Your Honor, it's
not an emergency, and I think that that is
proved. You know, this wasn't a situation. Now,
there was this TRO that was sought, you know, I
guess back in -- last year, which, you know, some
years after the lawsuit had been filed.

And that specifically had to do with
other members of the lawsuit trying, well, to
operate within the governing documents to bring
about basically -- and I'm not trying to get into
that any deeper than I have to, but only to say
that there was no -- there was no motion for a
TRO. This lawsuit was certainly not presented in
any way where there was any notion of an emergent
need to file it.

And so, you know, I suppose that would

be the only one of these where -- where it's not
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obvious from -- it's not just, you know, sort of
-- the word emergency is one that I suppose that
people could, in certain circumstances, debate
whether or not there is an emergency, as opposed
to the other things, which you can clearly say,
no, they don't apply.

But in this case, it would -- it's not
brought with any sort of emergency being
reflected not only in the plain language of the
complaint, nor in the fact that there was no
effort to -- to do the things that would be done
to stop emergent harm, such as a TRO, preliminary
injunction, things like that; so I don't --

THE COURT: So let me ask you this:
If none of the five, or rather four -- it's
actually five because there's the issue of
qualification of members of the association. If
none of those are the -- are the basis upon which
the lawsuit is brought, why would paragraph 9
have any applicability here in -- in what you're
-- I'm really not certain what you're trying to
establish by bringing this to my attention.

MR. HINES: Well, you -- and thank
you for letting me try and clear that up, Your

Honor. What these are, these A, B, C, D, you
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know, the identified purposes there, those are
instances where paragraph 9 can be disregarded.
Those are instances where you do not have to have
the three-fourths.

And so by contrast, what I'm suggesting,
what I'm saying, Your Honor, is that, because
this lawsuit is not one of those narrowly defined
instances where you don't have to have the vote,
you do have to do the vote. You do have to have
the three-fourths. And so that wasn't obtained,
and therefore, paragraph 9 -- this lawsuit runs,
well, right into that paragraph 9.

THE COURT: I don't understand
that. You're going to have to explain it better.

MR. HINES: Let me -- if you will
indulge me one more time, let me -- I'll read
this aloud, and maybe -- this is "Notwithstanding
anything contained herein to the contrary." So
this -- obviously it's saying, this provision has
a certain significance to it where -- to the
extent that there may be anything that could
suggest otherwise, this --

THE COURT: Well, let's stop right
there. Hold on a second. Is there anything else

in the articles of this contrary to paragraph 9°?
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MR. HINES: Your Honor, I'm not
aware of it. I view that language as sort of --
as a sort of safeguard to say -- to signal that
this, even if there was something to the
contrary, it doesn't matter for the purposes of
what I'm about to say in these documents; meaning
that -- and when I say that, I don't mean, I
shouldn't be too informal.

What I mean is this is -- this
introductory clause 1s saying, you can ignore
everything else in this document except for what
is about to be stated on this point.

THE COURT: Okay.

MR. HINES: "The association shall
be required to obtain approval of three-fourths
of the members." I'm going to admit -- well, "At
a duly called meeting of the members at which
quorum was present prior to the payment of legal
or other fees to persons or entities engaged by
the association for the purpose of suing or
making, preparing or investigating any lawsuit or
commencing any lawsuit, other than for the
following purposes."

And so it's saying, you have to do this

before a lawsuit is commenced except for these
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certain specifically identified instances where
you can do it without having to get that
approval; but none of those instances that are
exceptions apply here.

THE COURT: Okay. So I got you.
So you're saying A through E, and then the tag on
members issue. Any lawsuit is -- requires
three-fourths members.

MR. HINES: ©Unless it's a lawsuit
to collect assessments, collection of -- and
really what this looks like here, Your Honor,
it's saying --

THE COURT: For the purpose of
suing or making, preparing investigation.

MR. HINES: If you're suing to
collect assessments, you don't need to do that.
If you're suing to collect fines, you don't need
to do that.

THE COURT: Okay.

MR. HINES: Yeah. 1It's saying --

THE COURT: I understand now.

MR. HINES: And I'll submit, my
understanding is the argument plaintiff has made
in response to that is that, well, no, this

really focuses on the payment, and that's when I
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get into Mr. Hannemann's ability to front costs
and then come back and seek costs by asking for
the three-fourths provision because they
acknowledge three-fourths provision would apply
in their -- in their briefing. Well, Your Honor,
I will find that to the extent that I need to. I
didn't highlight it.

THE COURT: Well, go ahead. I
understand -- I understand the more careful
reading of that paragraph. I understand what
your point is.

MR. HINES: And then, Your Honor,
on a different point that we argued, we also
argued judicial estoppel, and here's why. There
is quite a history between these litigants to be
sure, and the litigation dates back, in fact, to
2012.

And in the 2012 litigation,
Mr. McFarland brought suit in the name of the HOA

as the president of the HOA, and Mr. Hannemann

was the defendant in that lawsuit. Mr. Hannemann
successfully argued -- he didn't actually argue
this provision, which -- and that's why I've got

this saying the articles are the supreme

governing document anyway.
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So that's why I said there is no higher
authority in terms of governing documents in the
articles, but Mr. Hannemann, in response to what
Mr. McFarland had done in bringing a lawsuit in
the name of HOA prior, he said, well, you didn't
have proper approval of the board as required by
the bylaws.

It says, the bylaws say that you have to
have two-thirds of the vote to bring a lawsuit,
and -- and he won on that point. And that --
Judge Goodstein agreed, and she granted summary
judgment on that claim. It went up to the Court
of Appeals, and the Court of Appeals affirmed on
that point. And the Court of Appeals also
reversed on another point, that he said it came
-- the case went back down on that one.

But on the point about whether or not
Mr. McFarland could bring this lawsuit or the
prior lawsuit in the name of the HOA, without the
approval, he lost; and one of the things
Mr. McFarland made in -- I mean, he,

Mr. McFarland, lost and Mr. Hannemann won on that
point.

And in our point here, Your Honor, for

judicial estoppel, and it -- honestly, I think
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the -- it's a point that I do believe is
persuasive, but I wouldn't want to get it side
tracked from the Articles of Incorporation point,
which has nothing to do with judicial estoppel,
and I think is -- well, it's as straightforward
as perhaps you're going to get.

But in the judicial estoppel argument,
our point is that Mr. Hannemann is essentially

doing the same thing that he successfully

prevented Mr. McFarland from doing in -- in other
litigation about this -- this HOA. You know
he's --

THE COURT: Right.

MR. HINES: -- he's bringing this
lawsuit. Now, he is saying, I'm David Hannemann,
as president of the HOA. The other lawsuit was
brought as the HOA; but Mr. Hannemann is, you
know, I think that's a distinction, Your Honor,
with that difference.

He's bringing -- this is an official
action that he's taking on behalf of the HOA; and
in fact, his letter from May 31, 2016, which
forecasts this lawsuit says as much, when he's
talking about, if this request is not honored,

the request to turn over the banking documents,
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the board will have no choice but to seek legal
action, and the board does not wish to incur any
additional expenses for the association members;
however, they can be -- they can be passed along
through additional assessments and passed along
to each member.

The same thing would go in terms of what
he's -- what he's said in his response to our
motion when he tries to explain how our argument

about the requirement for the three-fourths vote

is not applicable. He says, no, the
three-fourths vote -- you know, again, that's
when we get into the point about -- about the

three-fourths only applying to the payment.

And, again, our point is that that's not
so, as I've explained; but he's acknowledging the
applicability of the three-fourths. This is on
page 14, Your Honor, of his response on our
motion. And he's -- and this relates to what we
were just talking about. He cites the articles,
the provision of the Articles of Incorporation
that we were just discussing and continues.

"Mr. McFarland's contention fails
because the provision site, it requires only that

three-fourths of the members must consent prior
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to the payment" -- and that's in italicized
language -- "Of legal fees." '"Here, no such
payment has been made as Mr. Hannemann has paid
those fees himself. If he decides to seek
reimbursement from the association, the
three-fourths provision would apply."

Now, as I've discussed, that whole
distinction about payment and whatnot, that -- I
think that doesn't apply because, one, it's an
absurd construction of the document, and
moreover, it doesn't recognize the language about
commencement of the litigation anyway, which --
so it's not just contingent on payment.

But the reason I'm bringing that up, for
the purpose of making the equitable estoppel
argument is to -- or judicial estoppel argument,
Your Honor, is to say, clearly, he's
acknowledging the applicability to this lawsuit
of that provision, which is a provision that
talks about the HOA -- HOA litigation, which is
what this is.

So, Your Honor, I -- you know, that's
that argument. I think at this point, I'm happy
to listen to Mr. Hood's response in reply to it,

but that's -- that's where we're coming from when
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we argue judicial estoppel.
THE COURT: Mr. Hines, tell me
where in your -- in your summary Jjudgment, you've

raised the issue of judicial estoppel. What

page?

MR. HINES: Your Honor, it's at the
very -- it's a question that's understandable
because really our primary point here -- it's on

page 12. Well, let me make sure. It is not the
most prominent argument, and that's why I'm happy
to move on.

But it is on page 12 and 13. It's
embedded within our argument B about
Mr. Hannemann not having the requisite approval
to bring suit, which really focuses on the
Articles of Incorporation; but I have included in
here the argument on judicial estoppel.

And you will see further still, it
begins at the bottom of page 12, "Mr. Hannemann
judicially stopped to argue," and it continues on
to 13 -- "That he, as HOA president, can bring
suit in the absence of approval required of the
governing documents, having already defeated the
claims Mr. McFarland brought."

THE COURT: Right. Okay.
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MR. HINES: And so that's where I
cite Exhibit 17, which is the Court of Appeals'
opinion that, you know, affirms that success that
Mr. McFarland had; and then, in footnote, I cite,
you know, the law on judicial estoppel.

THE COURT: Let me ask you, and
this is sort of interesting question: If it's an
unpublished opinion, now, does it have any
precedential value?

MR. HINES: Your Honor, I don't
know that it would have precedential value, and
broadly -- in fact, you know what? Let me ask
you that question straight -- well, without any
equivocation. It does not have precedential
value, no question about that, in terms of
precedent to the broader world of the bench and
bar.

But as to the litigant himself, who
successfully maintained that position, Your
Honor, I think that it absolutely has the value
necessary for the -- in position of a judicial
estoppel.

THE COURT: Okay.

MR. HINES: But, Your Honor, in --

well, I'll move on if you don't have any other
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questions on judicial estoppel, but that's where
we are with it. I've got one more argument to
make, and then I can, well, stand down for a bit
and listen to Mr. Hood.

THE COURT: Well, let me ask you to
hold up one second, please. Mr. Hood raises
judicial estoppel in his -- in a supplemental
response or memorandum to his motion, and he's
raised out -- well, he laid out in their
argument, abandonment, judicial estoppel.

And he lays out the elements of judicial
estoppel. Let's just go through those, if we
can, Mr. Hines, while you're on this issue.

MR. HINES: Yes, sir, and I'll be
happy to. And I also note, we do cite those. I
know they're in a footnote, but it's footnote 11
on our --

THE COURT: All right. So we both
agree that the law of judicial estoppel is -- is
the same for both of you; is that a fair
statement?

MR. HINES: Yes, Your Honor. It's
the same governing legal principle.

THE COURT: So the first position

point is two inconsistent positions taken by the
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same party or parties in privity with one
another.

MR. HINES: And here, the party
that we're talking about, Mr. Hannemann, the very
same party. Hannemann in this case; Hannemann in
the other case.

THE COURT: And the positions are
inconsistent?

MR. HINES: Yes, Your Honor.

THE COURT: According to your
position?

MR. HINES: Yes, sir. Our position
is they are inconsistent.

THE COURT: All right.

MR. HINES: And, you know, and
they're inconsistent because, you know --

THE COURT: All right. Two -- two
is the position that must be taken in the same or
related proceedings involved in the same party or
parties in privity with each other.

MR. HINES: I think we checked that
box, too, Your Honor, because the other
proceeding was HOA litigation where Mr. McFarland
brought suit in the name of the HOA against

Mr. Hannemann. Same HOA, same Mr. McFarland,
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same Mr. Hannemann. We have the other situation
here.

Mr. Hannemann bringing, you know, in his
official -- you know, official HOA suit, and,
again, I understand there's a distinction between
HOA -- the name of the HOA and Mr. Hannemann
bringing this suit as president of, but --

THE COURT: So if you qualified the
two, it would only be because it's related
proceedings involving the same parties in privity
with each other?

MR. HINES: Yes.

THE COURT: "Three, the party
taking the position must have been successful in
maintaining that position and have received some
benefit."

MR. HINES: Well --

THE COURT: So walk me through that
one.

MR. HINES: Mr. Hannemann -- we
checked that box because Mr. Hannemann defeated
McFarland or defeated that claim. He won. He
made a motion for summary judgment. That claim
was -- 1t was -- he was awarded summary judgment

on that claim, and that was affirmed by the Court
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of Appeals, so that is the success that he had in
maintaining that position.

THE COURT: What was the benefit he
received?

MR. HINES: Well, the benefit was
-- was defeating that claim. I mean, I suppose,
Your Honor, the idea is that there was a claim
against him, and he defeated it, and so if there
has to be an independent benefit, aside from
having the benefit of prevailing against that
claim, well, I can't say that there wasn't one.

I'm saying that it's not readily -- you
know, it would have to be something, well, as a
benefit obviously in not having to defend against
a claim, not being exposed to the potential
liability for the claim. But I submit that the
benefit and the success and the benefit are
intertwined. The success in defeating the claim
is indeed a benefit.

THE COURT: Okay.

MR. HINES: The next one, "The
inconsistency must be part of an intentional
effort to mislead the Court. Now, on this one, I
will grant you that is a tougher point because I

suppose that we have -- in terms of intent, you
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have to get into, you know, the mind of the
actor, in this case, Mr. Hannemann.

But what I would say here, Your Honor
is, 1f every other box is checked, as we argue
that it is, inconsistent positions, obtaining a
benefit, same or you know, a related litigation,
totally inconsistent.

And in the face of all of that, the
position is still insistent that, no, I can --
I'm still trudging ahead, making this claim,
despite their complete inconsistency, despite the
fact that I actually obtained a benefit in
another case, that that's what makes it
intentional.

I mean, the intent part is because there
is no way for Mr. Hannemann to now go forward
with this case, if indeed every other one of the
boxes has been checked. And how can
Mr. Hannemann go forward with the case without
this being an intentional effort to -- to talk
out of both sides of his mouth to the Court. I
don't see how it can be.

So, I mean, I think you're never going
to have a case where you're going to apply

judicial estoppel where the guy goes, yeah, I'm
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definitely trying to pull a fast one on the Court

here. I'm trying to -- you know, that evidence
is never going to happen in -- in short of, well,
something like -- well, it's just not going to

happen in any kind of realistic sense.

But I'm suggesting that in the face of
here, our raising this point, bringing it to a
head, if it can be said, and we obviously argue
that it can, that every one of the other five or
four elements, four of the five are available
here applicable here, to include complete
inconsistency --

THE COURT: Okay.

MR. HINES: -- that can't be
pursued without trying to mislead the Court in
the way that this principle is designed to -- to
stop.

THE COURT: Okay.

MR. HINES: Now, I can, at this
point -- well, should I wait, Your Honor, for
Mr. Hood to bring up his motion before I get into
defending against the judicial estoppel claim for
his? It seems to me that might be the best way
to go about it, but --

THE COURT: Yeah, let's wait.
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Let's wait. Well, let's make sure the -- and
then you are submitting a -- you check off --

MR. HINES: Total inconsistency.

THE COURT: -- number 5, the two
positions are totally inconsistent. Okay. I
think I understand your position on judicial
estoppel. All right.

MR. HINES: I do have one more
argument, Your Honor. I'm happy to do it however
you like in terms of proceeding with this one
argument that I do need to -- I mean, it's
briefed, and, you know, and I can be brief; but
there is one more argument, if you will allow me
to make 1it.

THE COURT: Well, I would like to
hear it before we go on.

MR. HINES: That argument is this,
Your Honor.

THE COURT: And show me where it is
in your written brief.

MR. HINES: Yes, Your Honor. It is
on page -- well, it's the very first argument we
make, and I will have a page number for you
momentarily. It's on page 7, and this is

argument A.
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And really, I guess there's two aspects
of this argument. There is A-1 and A-2, and the
distinction here is one of timing, especially.

THE COURT: Okay.

MR. HINES: But A-1 follows like
this, Your Honor: As I mentioned, there was --
there is quite a history between these litigants.
Well, there's no question, and let me say this:
Mr. Hannemann's claims of the presidency of the
HOA relates back to an annual meeting that he

claims was properly conducted in the spring of

2015.

And that's in the -- and so where he
says -- and that meeting was conducted, and I can
tell you exactly -- on May 17th of 2015. And he

does have an affidavit from Attorney Capers Barr

to that effect. Now, I would note this here: I

am not --

(A recess transpired.)

THE COURT: Okay. We're back on
now. All right. So you were on argument A and

A-1 of your --
MR. HINES: Yes, Your Honor.
THE COURT: -- on page 7 of 14 on

your written brief.
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MR. HINES: Yes, Your Honor, and I
would note, I think where I had left off, I was
mentioning that Mr. Hannemann's claim to be the
president, really, it dates back to May 17, 2015,
an annual meeting of the HOA, at which his claim
is that he was elected as a board of director or
a member of the board of directors.

And then the board of directors -- they
had a meeting called by the board of directors,
that he was elected president, and Mr., I think,
Morris was elected treasurer. But the point is,
it dates back to May, this May 17, 2015 time and
the annual meeting at that time; and, two, in
support of that, he filed with his lawsuit, an
affidavit from Capers Barr, you know, to that
effect.

And the point I'm making here at the
outset is, it's not at all necessary for me to
take any issue with Capers Barr as to anything --
well, I suppose I'm taking an issue with a
conclusion that Capers is saying here, but what
I'm talking about here are things that Capers
hasn't addressed. And I don't know if Capers,
for that matter, was supposed to address them.

So, I mean, I'm not fussing with Capers
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is what I'm trying to say, but I'm saying that,
on a deeper level than what he presents here is
where the problem is, and -- and so I'm not --
it's not -- this isn't a situation where the --
it's Capers, his position versus my position or a
position I'm arguing.

It's actually -- it's a position that
Capers doesn't address is what I'm arguing. So
Capers, for all I know, could -- I don't know
what his opinion is on what I'm addressing
because my point is -- and this is nowhere stated
in what -- in his materials which are --

THE COURT: So what you're just
trying to tell me in this particular argument is
that you don't think Mr. Hannemann was -- had
standing because he hadn't paid his dues; is that
-- Or assessments --

MR. HINES: That's exactly right,
Your Honor.

THE COURT: -- in 2013 or 2014? 1Is
there any argument about that?

MR. HINES: Well, as far as his
nonpayment of them, there is no argument about
that. And, now, he took the position, because of

the litigation that was going on in 2012, that he
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could pay that -- pay those -- he and Mr. Morris,
who did the same thing -- and it's important to
note that for a reason that I'll explain in just
a moment.

They said that they paid that money in
escrow to their attorney, Lydia Davidson. Now,
in fact, they -- they did not pay that money in
escrow in the sense that -- I think that people
understand that term of art because what they're
saying 1is that they gave checks to their lawyer,
and the lawyer kept them on file.

And, ultimately, when that money was
paid to the HOA, that's reflected in Exhibit --
Exhibit 13 to our motion. It was paid in April
of 2015, and we got -- there was a check for
Mr. Morris for $2,000 because it's $1,000 a year

assessment; so there's Mr. Morris for the years

2013 and '14, and Mr. Hannemann for 2013 and '14;

and those checks, copies of them are provided in
that exhibit.

THE COURT: Okay.

MR. HINES: And you will notice on
the one for Mr. Hannemann, it's written in the
four lines, failed checks replacement; and the

point of that is simply to say, even the notion
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that this money was escrowed is -- is really --
well, it's not accurate, you know, the idea that
these funds never left their possession. They --
the checks were written that were given to a
lawyer to say --

THE COURT: They'd have to
negotiate it.

MR. HINES: Yes. And they went
stale, and new checks were written in 2015; so
even the notion of an escrow is really incorrect,
but, I guess, more importantly than that, in
moving probably the point about the escrow is
that, there is no provision for escrow on these,
these funds.

I mean, from the standpoint of the HOA,
who needs the funds to operate, what you give
them to. Ms. Davidson or anybody else in the
world, if they don't have the money, they can't
do anything with the money; so they were not
paid.

THE COURT: All right.

MR. HINES: ©Now, the thing about
that is, they take the position, and that -- they
take the position that -- oh, and the other thing

about it is that the governing documents -- we
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cite this in our brief -- require that unpaid --
if the assets are not timely paid, there's a
mandatory accrual of interest on those payments.
Now, even though that money was not paid for
2013, 2014 -- it wasn't paid until the spring of
2015, they just paid the principal amounts of
S1,000, no interest.

We submit -- and I think this is plain
from the language that we cite from the governing
documents, that there's a mandatory accrual of, I
guess, 18 percent interest; and this is from --
well, I think it's from the declaration. But
it's cited on pages 7 and 9. "Any assessment not
paid within 30 days after the date shall bear
interest."

Okay. So these were not timely paid,
and when they were paid the principal amounts,
there was no interest added. The point of that
is to say that, here in the spring of 2015, where
the $2,000 for the years '13 and '1l4 were finally
provided, they were not provided with the
interest that applied automatically, and they --
that meant they had not paid in full what they
owed.

And yet, at the same time -- essentially
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at the very same time; we are talking about
within a matter of weeks, here comes this meeting
in May of 2017, where they claim to have been
voted as directors, and they were voted, you
know, from which Mr. Hannemann's claim to be the
president arises.

Now, as I understand the argument in
response to that, which is in the plaintiff's
response, they say, well, sure, but to suspend
our voting rights, the board of the HOA had to
take action; and so, even if we hadn't paid, you
know, that's -- that doesn't prevent us from
holding -- you know, from voting and from being
officers.

And they -- you know, they go through --
here, this is on page 9. The argument is headed,
and this is their paper. "Mr. Hannemann was
never stripped of his wvoting rights and thus is a
member in good standing capable of serving it."

And the point they try to make -- and
they go through this point about the board having
powers versus duties and the board having the
power -- basically meaning, your voting rights
are not automatically suspended is what they say,

just because you haven't paid.
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But the point is, and the first instance
I want to make is that the argument in -- that we
got in response to this is not that they paid,
the argument is that their voting rights weren't
suspended; and that, according to them, took the
affirmative act of the board.

Well, for one, the documents themselves
don't bear that out, or at least the document
themselves -- let me show you like this. I have
to concede, they're coming from a place in the
documents that is -- where there is a textual
basis for what they say, and this is with regard
to enforcement; and they cite it in their -- in
their papers, and I think it's accurately quoted.

And it reads, "Subject to the provisions
hereof, upon violation of the declaration,
bylaws, or any of the rules and regulations duly
adopted hereunder, including, without limitation,
the fairly to timely pay any assessments, the
board shall have the power." And it goes on to
list various things to include, "To suspend an
owner's right to vote."

And they're saying, well, see, you have
to have board action to suspend voting rights,

even if there's a violation. And I understand
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that that's there, but they don't cite the --
this is on page 17 of the bylaws, which is
Exhibit 1-B of our -- of our motion. The
procedure reads, "Except with respect to the
failure to --

THE COURT: Is this part of your
complaint, or is it part of a summary judgment?

MR. HINES: This is the -- well,
this is an argument for summary judgment.

THE COURT: Okay. I think this
particular exhibit you're referring to, I need to
-- I want to try to get to it.

MR. HINES: This is Exhibit B to
the plaintiff's complaint. It's also exhibit 1-B
to our motion.

THE COURT: Hold on a second.

Believe it or not, I'm toggling between all these

exhibits.

MR. HINES: Well, I thank you for
your patience, Your Honor. I know that's not an
easy task. And if you -- when you find that

exhibit, Your Honor, I'm on page 17 of the
bylaws.
THE COURT: Amended summons and

complaint. It's part of the complaint?
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MR. HINES: Yes, if you're -- the
plaintiff's complaint, if you go to there,
Plaintiff's Exhibit B.

THE COURT: Well, I'm sorry, that
is the wrong complaint. That's the first case.
There it is. Nope, that's not it. Exhibit 1
complaint. All right. What paragraph? Where
are we now-?

MR. HINES: If you're on page 17 of

the bylaws -- what we're looking at here is the
bylaws because this -- this was exhibit -- well,
if you're looking at this through the -- from the

plaintiff's complaint, it's Exhibit B, which is
the HOA bylaws; and then on page 17 is where I'm
looking, and then there is --

THE COURT: Okay. I've got Exhibit
B or 1-B; is that it?

MR. HINES: Correct. It would be
1-B for our motion. What I did is I tracked the
-- the complaint exhibits in this motion.

THE COURT: Okay. So what
paragraph are we dealing with?

MR. HINES: B is the one that I had
-- 1t is cited in their -- in their response to

us, and it says B enforcement, and I'm having to
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acknowledge the fact that, where they're coming
from is they're saying that, if there's a
violation of the governing documents, the board
shall have the power to do various things, to
include, to suspend the owner's right to vote in
the association.

THE COURT: Okay.

MR. HINES: Our argument is -- 1it's
a nuance here, Your Honor. It was not done in
the sense of a normally operating board; and
here's why this breaks down, this being their
argument: Their argument, for one, is that the
board would have to suspend their board voting
rights.

Well, they are -- and the reason I say
they is that the plaintiff in this lawsuit is
Mr. Hannemann. The other person, who is aligned
with him throughout this litigation is
Mr. Morris. Those are the two people who didn't
pay; and the idea being that they would have --
those two could block any effort to enforce this
against them.

So you have Mr. McFarland, and then you
have these other two men: Mr. Hannemann and

Mr. Morris. And so Mr. Morris and Mr. Hannemann
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are saying, our voting rights never were
suspended by the board, and they're not
acknowledging the fact that the board was them.
It was Mr. Hannemann, Mr. Morris and Mr.
McFarland.

Now, there is no way in the world that
Mr. Hannemann and Mr. Morris were going to
suspend their own voting rights; so, I mean, the
idea is that this provision for one, really does
not contemplate the situation that we have here,
which is where the board members themselves are
the violators.

So I submit that -- that it would be an
absurd construction of this document to say that
when you have a three person board and two of the
three people are committing the same violation,
that if you're going to construe this to require
the board to go through a normal voting process
and have the majority vote to impose -- to
suspend voting rights, those two violators on the
board, well, they can immunize themselves from
having these consequences.

And that -- and so their argument there,
I think, actually in a way, it strengthens our

position because this argument that they are
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making would make, I think, good sense if you had
a normal operating board, or at least, it could
make sense if you had -- if you had a normal
operating board, and they had a problem with an
owner who wasn't on the board.

That's not the problem. Even the
language of it talks about imposing it to suspend
the owner's rights. Well, you know, it really
isn't talking about -- I mean, it's a board
member dealing with its safety. And the reason
why -- I think what further strengthens that
argument is the way that -- we should remember
that what we're dealing with here is, well, the
life blood of the association is assessments.

I mean, you know, this -- this
obligation is one which i1s recognized as trumping
-- well, as being, if not the most, there's
certainly nothing that is -- that takes
precedence ahead of it because you'll notice in
procedure, the next paragraph down, which is C on
the very same page, it talks about the procedure
for enforcement.

And let's say you have a problem with
some -- I don't know -- you didn't get proper

approval to do some sort of renovation or
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something on your house, or your mailbox had
fallen into disrepair, whatever it was. You
might get, you know, this goes through this
procedure of a written demand to cease and desist
and goes through sort of the process.

Well, all of that is except with the
respect to the failure to pay assessments; so,
you know, failure to pay assessments is carved
out of that whole process. And our position here
is that, indeed when the board itself is the
violator, when a controlling interest in the
board is the wviolator, that it has to be

automatic to suspend their rights, because

otherwise it's not -- you know, it's
immunization.
Tt's a license -- you know, being on the

board is a license to violate the rules; and

Mr. McFarland for -- you know, for his sake, did
everything he could do as the other member of the
board.

And this is in Exhibit 16, where he
writes on May 1st, which is before the meeting
that -- on May 17th, from which Mr. Hannemann's
position derives, you know, to include, "You both

have failed to timely pay your 2013 and '14
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annual assessments, which are still outstanding
and have engaged in a conspiracy and" -- oh,
yveah, excuse me, and he says, "You do not have
the authority to participate in the meeting as
you're both members not in good standing. You've
both failed to pay your assessments from 2013 and
'14."

The point is, so he at least, to the --
you know, as the only board member we can -- we
can maintain as the only board member at that
time authorized to act. You know, he -- you
know, he exercised his one vote, which I would --
which is essentially the majority if the other
two board members are conflicted out of voting.

But in any event, this provision, for
the sake of reasonableness, has to apply
automatically upon nonpayment. And, you know,
that's where we're coming from. They've taken
the position that, you know, there was no board
action, but they've taken that position without
acknowledging the fact that they could prevent
board action because they were the board, and
they were the ones that were violating it.

And to me and to us, the only reasonable

construction of this language is that, you can't
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very well have not paid your assessments and then
proceed to hold a meeting at which you're elected
to be board members, and thereafter point
yourself or elect yourself to be officers.

And, you know, how could you be -- you
know, the very idea of that makes sense to -- to
be derelict in those duties and yet take on the
responsibilities of -- that officers and
directors have to the entity, it just seems to be
an absurd construction of the document.

So if we are right, that they did --
that they haven't paid, that they didn't pay and
they were in arrears, which, again, our position
is there's just -- there is no genuine issue of
fact, and I don't see in their -- in what they
respond to us, where they actually argued that
they were wrong about that because indeed, they
did pay the $2,000 apiece in 2015.

And then, now, this gets into -- gives
me a natural segue into this argument 1-A that we
-- that we pick up on, which is, they've
continued to not pay assessments from 2016 to the
present. Let me -- and let me make this point
before I get going ahead of that. This is

Exhibit 14 to our motion. This is a letter from

Clark & Associates, Inc.

ROA 181

59



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Master in Equity Hearing 60

Mr. Hannemann to all members. It is extensively
dated June 15th, 2012. That 2012 is a typo.

Tt's obvious from the text of the
letter, and what that real date is 2015, which
you can -- which I don't think there's any
dispute about that because the letter reads,
"This letter is to notify all Live Oak Village
homeowner's association members that Mr. Morris
and I have paid our 2015 and 'l6 assessments of
S2,000 each; however, the board does not
recognize Mr. McFarland as treasurer of the HOA.
We deposited our checks into the Bank of America
account on June 1l1lth, 2015."

And then, "Enclosed is a copy of our
dues checks as well as the bank deposit receipt.
My June 1, 2015 letter to all indicated
assessments for 2013, 'l14 and 2014, '15
previously held in escrow, were provided to and
cashed by the LOV HOA; therefore, Mr. Morris and
I are now current in our payment of all LOV HOA
assessments."

Well, right here, there's an
acknowledgment that those needed to be paid to be
current, and what's also acknowledged here is

that the place to pay them to be current was the
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bank account into which they were deposited,
which is the bank account that is the HOA's bank
account; and we know that because that's the bank
account that Mr. Hannemann is trying to get
control of in this case.

Why else would he be trying to get
control of it under his claim of being the
president if it were not the bank account for the
HOA? And that's where he put his own money.
Well, that's the only time that he's put his own
money since 2015.

In every other year since they create --
they, despite the pendency of this lawsuit, and
even though in this lawsuit, his express claim
is, I'm the president, and I have to have that
particular bank account that you, Mr. McFarland,
are not giving me control over. I have to have
that to be president and to exercise my duties.

They went and created, they being him
and Mr. Morris, another bank account and started
depositing their HOA money in that account.

Well, by their own -- I mean, there is no other
inference to draw from their own actions and the
averments of his pleading, that that's not the

HOA bank account. If it were, why is -- you
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know, I mean, the HOA bank account is the one
that he's trying to get in this case.

And my point there is to say, Your
Honor, he acknowledged in 2015, in that June
letter, that to pay -- properly pay the
assessments, they needed to be paid into the
account in which he deposited them at that time.
He did that. Now, we disagree about the interest
having not been paid, and that's -- you know,
that's another problem that we talked about in
the argument 1-A.

But in any event, he says to the whole
HOA, here's my proof that I've paid up on my
dues. I've put them straight into this account,
but he hadn't paid anything else in that account
since. They created another account, and they're
the only ones putting money in it. The other
members, and I -- you know, paid the money to the
McFarlands or to Mr. McFarland.

And so anyway, that point about who
they've paid them to is not necessary to my
argument, which is to say, he's both -- he was
not in good standing at the time of the May 17,
2015 meeting because of the nonpayment of 2013,

'14 dues and the failure to pay the automatically
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accrued interest, and that, as a result, he was
not in good standing and with voting rights in
May of 2015 when he claims to have been elected
to the board, and from that position, elected
president; and from there, his claim in this case
springs.

And as I understand it, his only
argument to the contrary is that, well, my -- my
voting rights were never suspended by a board
action, and we say, that's true, in terms of a
normal operating board; however, you and
Mr. Morris, both of whom -- and you can see it at
the end of the day, they're in lock step because
this is in our exhibit.

I think, again, it's 13. It's the one
where Mrs. Davidson is paying the money for
Mr. Morris and Mr. Hannemann in the spring of
2015. Yeah, you had the controlling two votes on
the board, and so, you know, the point is that,
sure, you guys didn't vote to suspend your own
voting rights.

But that's -- you know, there's no way
to make that not an absurd position in construing
what these documents mean, and to the extent that

a board member could do anything about it,
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Mr. McFarland specifically said on May 1st in
that e-mail, which is Exhibit 16 in our -- 1in our
motion, you're not in good standing; you haven't
paid. So I mean, you know, that's his vote to
suspend the voting rights, the only vote that
could be cast.

And then the problem that they have
after that date is -- they've had since 2016 when
they stopped paying money into the HOA account
that is the HOA account is, they continued to not
pay; and the only money that's in that account is
their money. All the other money from the HOA
members are going into the one that
Mr. McFarland, you know, is controlling as --
under his claim as president.

And I would note one of -- I think one
other point, and this is in Plaintiff's Exhibit 3
to plaintiff's response and cross-motion. And
I'm providing this just as an example of what
Mr. McFarland is doing, by the way.

Like, you can see where Mr. McFarland
has sent to -- that what they provided here is a
copy of the assessment invoice that Mr. McFarland
sent out in 2016, along with his letter to the

HOA. It goes through and explains about the --
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what he's been doing with preventative repair
actions and talks about, you know, the wvarious
activities, what has been going on, including the
proposed budget.
The point is, Mr. Hannemann and

Mr. Morris have not been paying money -- they've
paid money into this other account, which has to
be acknowledged is not the HOA's account; and no
one else has been paying money into that account.
And Mr. McFarland has documented and sent around
to everyone the --

THE COURT: His accounting of --
his accounting of the receipts and disbursements
in that account.

MR. HINES: Thank you, Your Honor.
I'm sorry, I know that was tedious. I'll --
you're exactly right. That's what I was poorly
saying.

THE COURT: All right.

MR. HINES: But that -- that's my
argument.

THE COURT: Let me suggest that we
-- I'm going to ask that we take a brief recess.
I'm going to shut down the meeting.

(A recess transpired.)
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THE COURT: Mr. Hines, I believe
you've indicated at the very end of the session,
the morning session, you had finished your
argument on your motion for summary judgment?

MR. HINES: Yes, Your Honor. I
would, if possible, like to reply to Mr. Hood's
argument, but I have nothing further on our
argument to present to you today.

THE COURT: Okay. Of course. All
right. Mr. Hood, I will be glad to hear from
you.

MR. HOOD: Thank you, Your Honor.
I think what I'd like to try to do is start with
a little bit of background and then address the
three arguments that Mr. Hines made, and then
tell the Court why I think summary judgment in
our favor is appropriate, and hopefully that will
conclude my talking portion today.

First, you know, we talked about some
things transpiring in 2015, and I think it's
important to realize and appreciate that this
issue, these ongoing challenges date back not to
'1l5 but to 2012; and in 2012, as it's alleged in
our complaint and is referenced in Mr. Hines'

briefing, there was a meeting in October of 2012
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where David Hannemann and Tom Morris were voted
in as board members.

Shortly thereafter, there was a meeting
held for the purpose of the board members
electing officers, at which point in time,

Mr. Hannemann was elected president.

Mr. McFarland, who has served essentially as the
HOA from day one, just simply refused, and still
refuses, to accept his removal from sort of the
office of president.

So what he did in response was he
initiated the first lawsuit that was filed in
November of 2012, which you have seen, and we
have discussed earlier. So, I mean, this is --
it is at the basic level, a peaceful level
transfer of power issue; and Mr. McFarland
rationalizes that everything that's happened is
of someone else's doing.

He has rationalized that all of the
problems associated with this is because people
were out to get him rather than dealing with the
problem through the -- the procedures set forth
and abide the law in the covenants and
controlling documents. He simply has declared

there to have "dysfunction" and because the board
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in his estimation dysfunctional, he has acted --
continued to act as president of the board,
notwithstanding all of the other meetings, events
that have transpired.

And I think the word dysfunction is the
word that was used in the answer -- or the
amended answer and counter-claim that he filed in
this case. And I think you can also substitute
for the word dysfunction, his removal from the
office of president. He's correlating those two
as the same thing.

He simple doesn't appreciate the change
and circumstances. That's been the case since
2012. That continues today; and the reason I go
back to that is because, you know, if you start
to look at some of the technical arguments that
Mr. Hines was alluding to in terms of "the true"
bank account for the association, then you need
the context of understanding that there were
subsequent meetings.

There were subsequent votes. There were
subsequent decisions made that would have
resulted in an ordinary circumstance, the then
acting officers transferring the corporate

documents to the newly elected officers for the
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ongoing management of the organization. It
simply hasn't happened. And so you're left with
this process, which is an imperfect process to
deal with homeowner's association issues.

And I say it's imperfect just simply
because, I mean, I would imagine everyone that
reads the file in this case thinks, doesn't --
don't these folks have something better to do
with their time? I mean, you're talking about an
HOA that has seven houses in one subdivision that
has spun up this much litigation. And here we
are. That's why I say it's imperfect.

So what I want to try to do is explain,
really respond directly to those bullet points
that Mr. Hines has made as succinctly as I can
because I think they're pretty straightforward.
He's already previewed some of our arguments, but
I don't think that he previewed them the way that
I will; so I want to just walk through this
briefly.

The first issue that Mr. McFarland
raises to suggest that summary judgment is
appropriate is that he says, David Hannemann, my
client, was obligated to procure three-quarters

of a vote of approval to initiate the lawsuit.
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In support of that position, he looks to Article
of Incorporation paragraph 8C9, which you and
Mr. Hines worked through together.

There's no dispute about what the
controlling documents are. There's no dispute
about any of those sorts of things. I will say,
I very much disagree with Mr. Hines'
interpretation of that paragraph. And I'm going
to explain why.

Before this -- the interpretation issue,
I would like to point out that there is a
fundamental distinction here, which is
Mr. Hannemann, my client, did not pursue this
case as the HOA. This is not the association
filing the lawsuit. 1It's David Hannemann, as
president of the HOA, and that is a very
significant and deliberate distinction that was
made when you compare it to the original lawsuit
that McFarland filed as the HOA.

The HOA was the plaintiff; so when I
look at this provision contained in the bylaws,
it talks about the association shall be required
to obtain the approval. So the first -- my first
fundamental problem with this argument that's

made by McFarland here is, this is David
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Hannemann, in his individual capacity, serving as
president, who's bringing this lawsuit for
declaratory judgment. I do not believe this
provision applies to him. I do not believe that
as it's stated, it applies to him.

If, however, you were to disagree with
me on that, I would -- I would then say, well,
let's look at the language and let me show you
why even if Mr. McFarland's argument that David
Hannemann really is the HOA, even though it's not
read that way, his argument would fail. This
provision specifically says that, "A vote of
three-quarter members at a duly called meeting,
the members at which quorum is present is
required prior to the payment of."

Okay. This is a provision -- and I
think this is probably the one thing that
Mr. Hines said that I agree with. This is a
provision and it's, you know, put -- placed into
these documents to ensure that the members are
not forced to pay legal fees and expenses that
they don't agree that should be pursued.

This is not a provision that gives the
members a three-quarter supermajority vote over

whether to initiate or not initiate litigation.
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That's not what it says. McFarland would have
you convert a fee paying issue into a
commencement initiation issue, which it clearly
does not do.

If David Hannemann were paying me to
prosecute this lawsuit out of HOA funds, then it
would be a very different conversation. If
Mr. Hannemann were actually pursuing this as the
HOA, it would be a different argument. Here,
neither of those are happening.

So this is, by its own language, a
provision that is designed -- it specifically
protects the members of the association from
incurring these fees and expenses associated with
these things for purposes of suing, making, or
preparing or investigating any lawsuit or
commencing any lawsuit. That's it.

So can they pursue, investigate? Yes,
you can, but the association is not obligated to
pay for it unless you get prior approval to do
so. So my first position --

THE COURT: Okay. I was wondering
about how that -- how he was getting to that.
That's helpful for me to understand it. Thank

you.
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MR. HOOD: So the third response is
-- to this specific issue is, 1f you disagree
about the fact that Mr. Hannemann had brought the
suit in his individual capacity, and if you also
disagree that this is a fee sharing issue, and
this 1s actually an initiating issue, then I
would say, I disagree with that assessment, but
respectfully would point subpart D of that same
section, where it says -- where it accepts a list
of lawsuits from this provision.

And subset D is in an emergency, where
walting to obtain the approval of members creates
a substantial risk of irreparable injury to the
association property or to the members. And
y'all discussed that earlier.

And I think Mr. Hines candidly
acknowledged that, if one of these exceptions
that were to apply, that would be potentially the
one. He didn't agree that it was because he
didn't consider it to be an emergency. I,
however, would disagree with that assessment.

I mean, if you look at where things
stand and where they have stood since the first
lawsuit is filed, you have Mr. McFarland

operating as the de facto president sending and
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receiving bills. You have David Hannemann
conducting meetings, votes, issues, you know,
notices, things like that; holds himself out as
president.

You have the potential for one or both
of them or someone to be failing to honor and
live up to their obligations set forth in the
bylaws and the controlling documents, which
creates risk of personal liability to them. You
have risk to the association for things like
insurance, DNO insurance.

Otherwise, you've got money that's in
one account; you have money that's in a separate
account. And so, you know, I disagree with the
assessment that this isn't an emergency. I will
candidly acknowledge that things are sitting
idle.

And so one may say, 1if things were idle,
how can it really be, you know, an emergency.
Well, I mean, you could ask any harbor pilot, if
you had a ship that's sitting there rudderless
without power, is that an emergency? I think
they'd say, heck yeah, it is. And that's what
we're dealing with here.

So with respect to their ultimate
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argument for summary judgment, Your Honor, I
think that they fail because the provision
doesn't apply to David Hannemann in the capacity
in which he's brought suit.

Alternatively, I believe that this is a
fee sharing, which is inapplicable here because
no fees have been requested or utilized, and
alternatively, from that would be that if -- if
this is something that required David Hannemann
to get approval to initiate a lawsuit, it would
fall under the section of paragraph D.

And I do briefly want to mention the
exhibit that Mr. Hines has raised today. That's
the May 31st, 2016, letter, and this letter was
authored by David Hannemann and sent to the
members of the -- of the HOA. And this is used
to say, you see here this last sentence, what
Hannemann is doing and intends to do is to force
the HOA to pay.

Well, there is a provision that he can
pursue to have the HOA pay. He would follow
paragraph 8.C9, and he would have to put it up
for a vote; but more importantly, Hannemann is
not asking the association to pay for this

litigation. He's asking the Court to order
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McFarland to pay for this litigation, and that's
part of the complaint that was brought because
the language contained in the documents give us
-- give Mr. Hannemann the ability to recover his
fees pursuant to the Article 15-D of the bylaws.

But when you look at this letter, I
think it's pertinent and really, salient to a lot
of the things I said in my opening comments,
which are, what's happening in this HOA? Here,
you have talked, describing the communications
that the people are claiming that accounts are
being paid one way or the other.

So that's showing a little bit of the
dysfunction, I think, that Mr. Hines alludes to
in his counter-claim. But that last paragraph
says again, "The board of directors is again
requesting the LOV HOA records and checkbook to
be turned over to a lawfully elected board."

Mr. McFarland is still sitting on all of
the documents, including the checkbook, and he
refuses to turn them over. He's still sitting on
them today, and he will continue to sit on them
until probably the Supreme Court of South
Carolina orders it to be done. So I think this

letter is really insightful in terms of talking
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about the composition of -- of the organization,
and really, what was going on.

But one thing it does not do is it does
not assess fees. It does not create an
assessment. It talks about it in the future, and
as sort of like a trespass in the future. That's
not actionable. It hasn't happened yet. If it
were to happen, that would be an issue for the
members to raise at that time.

So with that, Your Honor, I think I've
covered my points that I wanted to make in
conjunction with their first argument about
whether Mr. Hannemann could properly pursue these
actions. Do you have any questions before I move
on?

THE COURT: There was a statutory
provision you referred to in your complaint, the
payment of attorney's fees.

MR. HOOD: Yes, sir.

THE COURT: Can you give me a brief

idea of what -- I'll look it up, but can you tell
me what it said? Is that the -- it was a
Title 15 claim -- I mean, Title 15, so that

wouldn't be in the corporate section. That's a

procedural section.
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MR. HOOD: Yeah. So I cited in
there 15-53-100. Would you like me to look it
up? I can look it up real quick. I think this
is a cost provision or DJ actions. Yeah, this
is; so this is 15-53-100 is under the DJ action
section where the court can award that these were
equitable and just.

Yeah, I should probably amend my
complaint to make reference to 15D of the bylaws
that I just alluded to, so that Mr. Hines is the
one noted, at least, of our position; but I
think, assuming that we survive summary judgment,
I -- I would ask to either move to conform with
the evidence or I can file an amended pleading
just to include that reference in there.

Any other questions you have about that
first point, Your Honor?

THE COURT: One other question,

Mr. Hood. Mr. McFarland is being sued in his
individual capacity, as I understand it.

MR. HOOD: That's right.

THE COURT: All right. The actions
that he has been asserting in terms of his
resistance to the request for the transfer of

power, for the lack of a better way of describing
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this, have been actions taken as or on behalf of
or as present of or as a member of the
homeowner's association; in other words, it's a
different capacity. Would you agree with that?

MR. HOOD: I don't think his --
there's a distinction between him acting
individually and acting as a member of the
association. I don't think that's a recognized
different capacity. I don't believe it -- so
that's one, and with respect to, and on behalf of
the association.

Given that, that he was removed as a
board of director in a properly called meeting in
2015 and no longer serving as the president or a
board of director, he doesn't have the ability to
legally act in that capacity; so I think in his
actions --

THE COURT: Yeah.

MR. HOOD: -- while -- while he's
purporting them to be that way, really represent,
an, you know, disgruntled former board member,
former president, who refuses to acknowledge the
results of the elections.

THE COURT: All right. Got 1it.

Thank you.
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MR. HOOD: Yes, sir. All right.
The second -- and I've just taken the issues that
yv'all addressed, and -- so the second one has to
do with judicial estoppel. I think I can
dispatch with that one a little quicker. 1I've
cited --

THE COURT: Let me just -- let me
just stop you here. I don't agree with the
judicial estoppel argument. I think we have
different parties, and so I will not be ruling in
favor of Mr. Hines on that issue.

MR. HOOD: Okay. Well, then I will
not waste any more of your time. The last issue
has to do with -- that Mr. McFarland alleges that
Hannemann was not in good standing for failure to
pay his assessments, and his voting rights
therefore were suspended, so he's not really who
he says he 1is.

So to take a look at -- at that, first
of all, it was raised that I did not specifically
go through all of the facts that I would have at
the trial, if necessary, to talk about the steps
that Hannemann made to pay his assessments, when
they were paid, and the fact that what he did was

adequate, given the circumstances.
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The fact that he's being criticized for
not depositing the money into an account that's
controlled by Bill McFarland after he's refused
to turn it over is somewhat laughable to me; but
he is being criticized of that, nonetheless.
Tt's like a -- it's like a bully taking away
somebody's phone and then telling them that they
didn't call the police, you know, I mean.

I do want to talk about the specific
technical provision that Russ -- or excuse me,

Mr. Hines argued because I think that it's

important for me to -- to provide some context to

how he is asking the Court to interpret the
enforcement provisions and the -- sort of the
effect of the assessments.

Mr. Hines suggests that there is an
automatic provision -- automatic voting
suspension that arises in these circumstances,

essentially because Morris and Hannemann are two

of three board members who wouldn't ever vote for

themselves, if I articulating that correctly.
And I very much disagree with that,

primarily because the analysis is more of the

question of, is there even this automatic

provision that he's alluding to because what he's
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trying to ask the Court to do is to create a
provision that it doesn't exist within the
document; and I think it's clear from looking at
Section 15B of the bylaws -- and I'm sorry to
keep toggling back and forth.

But what 15B makes clear is that the
board has the power to suspend voting rights of a
member not in compliance; but if the board votes
to do that, then it has to do that in compliance,
you know, with a certain process.

THE COURT: Go ahead.

MR. HOOD: Now, I want to pull up
the notwithstanding language that y'all went
through. Just give me a second so I can pull it
up. So it's section -- the first one is
section 6.3, and so section 6.3 comes from the
Declaration of Covenants and Restrictions.

THE COURT: What exhibit is it? Do
you have that as a separate exhibit in your --

MR. HOOD: Yes, Your Honor. That's
Exhibit No. 3 to Mr. Hines' motion.

THE COURT: Oh, in his motion?

MR. HOOD: Yes, sir.

THE COURT: All right. Covenants,

I got it, and it's what paragraph?
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MR. HOOD: 1It's 6.3. It's found on
the top of page 15 of that document; and so, if I
understand McFarland's argument, he's saying that
because there is a provision that provides that
interest shall bear, that that also means that
the fact that interest hasn't been paid is an
indication that they're not in good standing, and
therefore, they're not able to note.

For Mr. McFarland's standpoint, the
problem with that argument is that the bylaws
don't follow his thought process on it. It
doesn't create this automatic action that he
wants to think exists.

THE COURT: Let me get this
straight, Mr. Hood. It seems to me like
Mr. Hines was arguing that, because there was a
failure to have paid the assessments, that
automatically disqualified the -- your client,
Mr. Hannemann, and Mr. Morris from being members
on the board of directors because they were in
default of payment of assessments; is that the
bottom line?

MR. HOOD: I believe -- I believe
so, Your Honor.

THE COURT: And do you agree with
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that statement? Is that he's trying to say, that
this sort of arises out of that, like a phoenix
out of the ashes?

MR. HOOD: I believe that's what
he's articulating is that when the -- when my
client paid the money in escrow --

THE COURT: Right.

MR. HOOD: -- that that was not
adequate, and because that was not adequate,
interest was owed, and because the interest was
owed and it was not paid, they're not in good
standing; because they're not in good standing,
they can't vote; they can't act, so the
subsequent meetings that took place are invalid.

THE COURT: Okay.

MR. HOOD: And I would say --

THE COURT: That's nothing, as I
keep telling you -- 1is there anything in the --
anything in writing that explicitly states that
in the declaration?

MR. HOOD: There is not, Your
Honor. There is no -- there is no provision that
says -- and first of all, let me preface this
with the statement that I believe, 1f I had to

get into the factual dispute of whether he had
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paid the assessments or not, I could do that
because I think we can establish that. I'm
trying to avoid that because this is summary
judgment .

THE COURT: Okay. I got it, right.

MR. HOOD: But so, to answer your
question directly, no, there is no such
provision. There is no provision that says, a
members who fails to pay interest and assessments
and/or interest by such and such date is a member
not in good standing; and then the voting
provision would say, only members in good
standing can vote.

These rules don't have that language in
them. And so what Mr. McFarland is advocating
here is the spontaneous creation of an automatic
suspension of voting rights in this unique
situation because he thinks it's unlikely that
Mr. Hannemann and Mr. Morris would invoke those
fines on themselves essentially.

THE COURT: Okay.

MR. HOOD: But my position on this
is, 1f you look at 6.3, which talks about the
creation of interest, you still have to go back

to the bylaws in section 515-B of the bylaws,
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which is on page 17 of that document, because it
talks about powers that the board has.

And it says, "The board shall have the
power to suspend owners' voting rights to the
association." The point there is that power
exists; that power has not been exercised. 1In
the absence of the exercise of that power, no
voting rights have been suspended.

And I don't think you can fabricate an
outcome determinative sort of post hoc
rationalized automatic springing of terminating
voting rights in a situation as bizarre and
peculiar as this one to get the result that
you're looking for.

THE COURT: All right. Okay.

MR. HOOD: All right. So that's
the -- that takes care of the voting issue, or
excuse me, the --

THE COURT: The payment.

MR. HOOD: Yeah, the payment issue.
So I think, at this point, Your Honor, I talked
about all three of the issues that have been
raised by Mr. Hines affirmatively. And, of
course, I would refer to our briefing for, you

know, more complete -- and if, for a minute, I
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could just move over to my affirmative motion
because if you will recall, we -- we came before
you, I thought, to argue these motions a while
back, and there had been some actions taken by
Mr. McFarland -- or maybe it was Mrs. McFarland.

THE COURT: Right.

MR. COURT: Someone needs to try to
call board meetings and that turned into a TRO
that you addressed earlier.

THE COURT: Right.

MR. HOOD: And so we were thinking
that we would leave that hearing and try to
schedule a trial sooner rather than later to get
this issue resolved so we could find out who's
going to be, you know, the president; and then
they can call meetings, and then they can vote
each other in or out. They can, you know, run
their own campaigns, whatever they want to do
over there, follow the rules, you know, that
everybody live by.

And then a lot of things happened since
then, and I'm not -- I mean, one of them was the
lawyers had a hard time getting things scheduled,
and then all of a sudden, you know, I think Russ

wanted -- or Mr. Hines wanted to actually have
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these motions heard; and the COVID came, and here
we are.

So no one is -- I'm not pointing any
fingers at that, I'm just trying to give you some
perspective. And I had been want to say, I
suggest we just dispatch with the motions for
summary Jjudgment, and let's just have the trial
and be done with it. And Mr. Hines, being the
good advocate for his client, you know, said,
well, I understand; let's have this hearing.

So my point was, well, if we're going to
go ahead and have the hearing, I'll go ahead and
argue my motions, too. And that was in part
prompted by the fact that Mr. McFarland and his
wife in the recent months have filed with the
South Carolina Human Affairs Commission, a
complaint against my client.

And so, I -- I supplemented my briefing
with a description of what transpired, and the
reason that it just sort of struck me is because
we've been dealing with Mr. McFarland since the
original lawsuit in 2012. There have been
multiple trials, appeals. I understand that they
had -- he lost -- he lost claim one appeal. They

came back at another trial. They lost that case.
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I don't think the motion for
reconsideration has been resolved yet, but this
has all been percolating for many years, for many
different actions, all based -- or not based on,
but all had a common thread that Mr. McFarland
was not the president of the HOA, but was trying
to wrongfully act as the president of the HOA.

So when I saw that he had taken
advantage of the South Carolina procedural
mechanism for pursuing people to feel like they'd
been -- had their First Amendment Bill of Rights
violated by the housing folks, and he declared
under penalty of perjury and tested to the
accuracy of it, that David Hannemann was
president of the HOA and was taking these actions
all during the same timeframe in which he's now
arguing to this board that he wasn't in good
standing, and he didn't have the right to do
because he hadn't paid his assessment.

And I just don't know how you can have
it both ways. I mean, it's clear to me that you
have someone who's abusing the legal system to
try to make it so undesirable, that he will not
relent; and so he is taking advantage of, first

suing on behalf of the HOA, after he was voted.
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He loses there.

Then he can sue to try to return the
information and give back, but recognized that
Hannemann is the president, give back the papers
that he'd refused to give back; and then he filed
a counter-claim associated with all of that,
contesting the wvalidity. Meanwhile, because this
hadn't moved fast enough, he goes to Human
Affairs Commission and says, hey, they've taken
all these actions and are officially taking
positions that are a violation of unprotected
constitutional rights.

Well, he can't make that argument
against a neighbor. He can only make it against
someone who has a position of authority. That
would be the association; that would be the
landlord, that sort of thing. Those were the
people who can be the target.

So if he were to recognize that
Hannemann -- and were to state that he was --
just happened to be a neighbor, who was acting
like a president, he wouldn't have the ability to
pursue those claims; so instead, David gets
served with a challenge or a complaint from the

South Carolina Human Affairs Commission. I need
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to respond to it, to which we had to provide all
this context contacts and everything else.
That's -- enough is enough.

So if we're going to have a motion
hearing, I want the Court to know what else is
happening out there because I don't think that
Mr. McFarland can maintain with the South
Carolina Human Affairs Commission that David
Hannemann was president and acted in a way that
caused him harm, and then asked you to penalize
Mr. Hannemann for not being president but acting
like he 1is.

And those two positions are completely
incompatible, and in response to that,

Mr. McFarland files an attestation or --

(A recess transpired.)

THE COURT: Go ahead.

MR. HOOD: Okay. So, Your Honor, I
just wanted to -- to comment on that attestation,
and I think, you know, what -- what I see in my
interpretation of that document is, uh-huh, I
probably shouldn't have filed that housing
discrimination complaint, and we're trying to
back pedal, kind of like caught crawfish, where

you sort of walk backwards.
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And it says, he intends to clarify their
position. He is still trying to prosecute
someone for violating First Amendment rights, and
-- or 1l4th Amendment rights, rather. I think
there's some racial discrimination allegations
and national origin allegations and things like
that.

And so he is trying to prosecute those,
which would not be actionable if the person is
not acting in an official capacity. Like I said,
you can't sue a property owner. You can sue a
homeowner's association if they discriminate, and
you know, while people live in neighborhood or
wherever it may be.

So you've got incompatible position, and
in my briefing, I start with waiver, and I
concluded it with judicial estoppel; and as we
talked about judicial estoppel today, I don't
think, Your Honor, that judicial estoppel applies
because that issue has not been fully resolved
yet in his favor.

And so we don't have, and we haven't
gotten to that point; and I didn't appreciate
that until I think you and Mr. Hines were

discussing the judicial estoppel in y'all's
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conversation, and I'm glad that it came after my
walver argument.

And so, what I would suggest, Your
Honor, is that -- that that is -- I would abandon
my judicial estoppel argument based on our
discussion because I don't think procedurally I'm
there yet. And so Mr. Hines didn't have to
address that.

But on the waiver issue, the distinction
between expressed waiver and implied waiver is
worth mentioning. I think that this conduct
amounts to expressed waiver, but I don't think if
the Court were to look at that and disagree, I
think that clearly there's sufficient implication
from the conduct to surpass the standard for
implied waiver.

You know, "Implied waiver results merely
from the conduct of a party against who the
doctrine is a vote, which voluntary relinquished
to his known right is reasonably inferable." So,
what known right is reasonably inferable? Well,
if he's taking the position to the South Carolina
Human Affairs Commission that Hannemann is
president, then he, in my estimation, has

impliedly waived his ability to claim that he is
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not the president in the ongoing litigation.

So I think, from a waiver standpoint,
that his conduct of filing of this rises to that
level. I don't think that the waiver issue 1is
the only reason why summary judgment is
appropriate.

Instead, I would say that summary
judgment is appropriate in this case because
Mr. Hannemann was properly elected in 2015 at a
properly called meeting with proper notice with
the quorum. The election was held. The results
of the election were recognized by a present
attorney, Capers Barr, and his affidavit
certifying the legality of that is attached as
Exhibit 1-C to our motion.

So I believe that that -- that is the
basis that's the launching point for Mr.
Hannemann's proper summary Jjudgment that he is
the rightful and lawful president of the HOA. I
do not believe that the argument to the contrary
are adequate, and I don't believe that they even
raise questions of fact as to them because the
documents don't support the theories they are
pursuing.

They're trying to create theories that
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are not specifically identified. 1In

Mr. McFarland's complaint, that the and
legitimacy of Hannemann's election is -- is
connected to this dysfunctional component, that's
not a basis to disagree with the results of an
election.

The only other argument he would have
is, the elections weren't valid because of the
fees assessment and the automated -- automatic
suspension of the voting rights, which we've
already addressed.

THE COURT: Okay.

MR. HOOD: So I bring up the filing
of the Human Affairs Commission in part to
complete the record or the lengths to which this
case has gone. I don't -- and I do think the
implied waiver applies, but I don't think that's
the reason summary judgment is appropriate.

T think summary judgment is appropriate
because the only reasonable inference is that
David Hannemann was properly elected. He's the
president. He should be given the -- recognized
as president, and Mr. McFarland should be ordered
to turn over all of the books and records, so

they can all be reconciled.
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And then, if people have a problem with
Mr. Hannemann's conduct, they have the bylaws and
the operating documents, controlling documents,
to which they can hold him accountable for his
conduct thereafter.

And then, with respect to the fees, you
know, we would just ask the Court, if you're
inclined to grant the fees, which are
significant, given the length that we've gone to,
that we be permitted to provide --

THE COURT: Okay.

MR. HOOD: -- an affidavit of fees
that, you know, is appropriate.

THE COURT: All right. Okay.

MR. HOOD: So with that, Your
Honor, thank you very much.

THE COURT: All right. Mr. Hines,
in reply?

MR. HINES: Yes, Your Honor. And
again, may it please the Court. The first thing
that I want to mention is, of course, the summary
judgment standard. And a standard, as well known
to all of us, is that, insofar as Mr. Hood is
moving -- and Mr. Hannemann is moving for summary

judgment against -- in his favor against
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Mr. McFarland, obviously, it'd be -- it requires
that the evidence and the reasonable inferences
that are capable of being drawn from them be
viewed in a light most favorable to

Mr. McFarland.

And so that's, let me -- that's my very
first theme that I want to mention because, in
speaking of theme, it did occur to me and it was
certainly well done, as I would expect it to be,
given Mr. Hood's skill; but there were -- there
was some, respectfully, sort of vacillation there
between jury argument and legal argument.

If I may try to describe then sense that
I got from it, which is that, you heard a lot of
things, Your Honor, that -- that were quite
negative of Mr. McFarland. You know, that you --
you heard, you know, he's disgruntled.

You heard, you know, all about his
refusals and him being in the wrong. Well, Your
Honor, every level of that, what we have is a
difference of a factual dispute.

I mean, you know, Mr. Hood is making an
able argument, but is an argument, nonetheless,
and I would -- for instance, he said something,

and I believe this -- I believe he misspoke here.
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I think he indicated that in October of 2012,
that Mr. Hannemann and Mr. Morris were duly
elected as board members, and then subsequent to
that, Mr. Hannemann became president. If I heard
him say that, I may have misheard him; but if
that's what was said, it 1s not correct.

THE COURT: Well, what I understood

him to say was that -- I think he was alluding to
2012 as the -- sort of the origin date of discord
between these parties; and he -- I didn't

understand him to say that they were nominated as
directors of 2012, or rather 2016, I believe, was
the date. And that's what seems to be the
documentary evidence, and the case seems to
support that, too.

MR. HINES: And, Your Honor, as far
as what he said, I just want to be clear, they
were not elected board members, and I'm
distinguishing board members from officers. The
way this works is that board members would be
elected at an annual meeting of the HOA
membership, and officers and directors would be
elected by the board members themselves.

Now, and I think the 2011, 2012 time

frame is an appropriate place to start to tell
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this story, if we were going to tell the whole
story; however, in this -- and again, I'm
speaking, and I want to be clear.

On the issues that we have raised to the
Court for summary judgment in our favor, I
believe that every one of them stands on its own
two feet. I understand, you know, we disagree,
though respectfully understand the Judge has
already ruled on the equitable estoppel argument;
but I'm not trying to argue that further.

THE COURT: Judicial estoppel.

MR. HINES: You're correct, Your
Honor, excuse me, judicial estoppel. You're
absolutely right. My point is only to say that I
see those as what you might call rifle shot
arguments, where they isolate bedrock factual
information that can be relied upon in making
rules as a matter of law.

But what Mr. Hood has talked about in
terms of one -- as soon as he goes back and talks
about 2012, Your Honor, suffice it to say, there
is a wealth of information and evidence -- let me
say evidence that you just don't have before you;
and it's not necessary to have it before you for

you to grant my motion, I should say.
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THE COURT: Well, let me ask you
something. Let me to interrupt you there.

MR. HINES: Yes, sir.

THE COURT: And I apologize. I
don't mean to get you off your -- I don't mean to
get you off balance, but this lawsuit is about
whether or not I should direct Mr. Hannemann as
the president; and secondly, whether or not I
should order Mr. McFarland to deliver over the
books and records of the association set under
his control. And I mean, and it's -- that's
really the bulls eye here, isn't it?

MR. HINES: It is, and that's why
-- Mr. Hood is the one who brought up the --

THE COURT: So why do we need to go
back -- why do we need to go back beyond the
certification of -- of Mr. Barr and his affidavit
that solidifies that the meeting was conducted in
accord with the bylaws, articles, and the
covenants?

MR. HINES: We need to go back
before that for a couple of reasons, but the
reason -- the reason that I was going back as far
as I was going back, for instance, to 2012 into

the discord is because I thought Mr. Hood was
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trying to give some of that context; but as far

as Mr. Barr -- this needs to be said. Mr. Barr,
when he certifies that -- and this is -- this is
no -- in no way any sort of -- I'm not saying

anything negative about Mr. Barr.

THE COURT: I understand that. As
to Mr. Barr, I understand that.

MR. HINES: Thank you, Your Honor.
But what I'm saying is that Mr. Barr is
essentially Mr. Hannemann and Mr. Morris' lawyer.
I mean, so when -- when he gives the opinion that
everything is kosher, that's like, well, Mr. Hood
would tell you the same thing. They're
advocates.

I mean, I just want to be clear. What

Mr. Barr said is certainly not chiseled in stone,
and furthermore, and as I was trying to suggest
to begin with, this whole issue of how
Mr. Hannemann's nonpayment of dues in 2013 and
14 and -- and finally paying, catching up those

principal amounts in 2015, how that impacts his

standing in that -- in that May 2017 -- excuse
me, May 17, 2015, time. Mr. Barr never addresses
that.

And so the point, I guess, to be clear,
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Mr. Barr doesn't tell the whole story. What he
is able to say is, I can count people. I know
there is a quorum. I know that wvarious things
were done, but he doesn't say anything about the
standing or voting rights of Mr. Hannemann and
Mr. Morris at that time. And the, I guess, other
point --

THE COURT: Let me back up -- let
me back up a second. Again, I hate to interrupt
you, and I apologize, but let's go to that
meeting that Mr. Barr issues his affidavit about.
Is there a dispute as to the -- procedurally, the
meeting was properly called?

MR. HINES: Your Honor, I don't
know -- I don't -- I don't know that there is,
and I'm not trying to hedge unduly here. I'm
trying to make the point that we have not
argued -- our argument is, at the time that
meeting was called, neither Mr. Morris nor
Mr. Hannemann was a member in good standing of
the HOA with voting rights.

THE COURT: I understand that.

MR. HINES: Now, as far as the
getting of the notice and the time that it was --

I believe that -- I don't think our quarrel is
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with that, Your Honor. You know, so it's not
about some -- indulge me just for one moment.

I want to turn around and look at my
clients and make sure that I'm not forgetting
something because they're well versed in this as
well. Excuse me, Your Honor, i1if I could have one
moment, please.

THE COURT: Feel free to comment --
I mean, to address them, to talk to them.

MR. HINES: Thank you. Thank vyou,
Your Honor, I'm back. Yes, as I was suggesting
is that our problem with that meeting is -- is it
has to do with the nonpayment of 2013 and '14
assessments and --

THE COURT: Well, let me ask you
this question: Did your clients appear -- come
to the meeting and object to that?

MR. HINES: Well, my clients did
not come to the meeting. Mr. McFarland did write
to Mr. Hannemann, and this is in Exhibit 16 --
actually, he sent this to Mr. Hannemann and
Mr. Morris, another homeowner, Mr. Holcombe, and
also Attorney Brandt Shelbourne.

And this is on May 1st, 2015, and this

is when he -- you know, if you will indulge me a
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a little bit of reading, Your Honor, this is
Exhibit 16.

"Dear Mr. Hannemann and Mr. Morris, I
received your letter purporting to speak on
behalf of the Live 0Oak Village HOA Board of
Directors calling for a board meeting today,
Friday, May 1lst, 2015. While you obviously could
do whatever you choose to do on your own, I do
not agree that you have the authority to call a
board meeting, nor do you have the authority to
participate in one, as you are both members not
in good standing. You've failed to pay." And
Your Honor, it goes on in that -- in that way.

THE COURT: All right. But the
point is, that letter was written after the
meeting, correct?

MR. HINES: It was before the
meeting, Your Honor. That meeting was on May
lst, 2015. It was -- it was in advance of the
meeting on May 17th, 2015; so there was clearly a
prior objection.

And I also would mention, Your Honor,
when that meeting took place, as far as an
objection is concerned, that that meeting was in

the middle of litigation that was already
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ongoing. You know, how in this case, Your

Honor -- in fact there was an effort, as I
understood it, to try and use the democratic
processes provided by the governing documents to
-- to see if that would, I guess, produce an
election that was wvalid.

Well, essentially that happened, you
know, in this other case; meaning, when this
happened in 2015, the allegedly proper meeting,
that was -- that happened in the middle of the
ongoing litigation in 2012, which is still
ongoing, as a matter of fact, because it's on
appeal.

So it's, you know, there's definitely --
it's -- there's no question about it, and so in
addition to Mr. McFarland's e-mail that I just
read to you, our Exhibit 16 to our motion, you
know, the idea that there was a very significant
difference of opinion as to who was in the right
between Mr. Hannemann and Mr. Morris on one side
and McFarland and Holcombe.

I haven't talked much about Holcombe,
but he was sort of lined with the McFarlands in
that case; so as far as the objection, it was

both expressly made and certainly the climate of
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objection was ongoing because this was still in
the middle of a litigation.

THE COURT: But the issue is, I

mean as I see it, Mr. Hines, 1s that -- or if you
explain that that letter was -- predates the
meeting.

MR. HINES: Yes, Your Honor.

THE COURT: But he still did not
attend the meeting and -- and voice his objection
to the -- to the whole of the parties who did
attend the meeting.

MR. HINES: ©No, he did not attempt
to voice that objection that he had already made.
He didn't reiterate it in person, Your Honor,
that's true; but I'm not aware of any requirement
that he do so.

THE COURT: Well, here's the
problem with it is that, one, from the date of
the letter to the date of the meeting, he could
have changed his mind; two, he could have
appeared at that -- at that meeting, and if he
didn't want to participate in the meeting, he
could have stated that I am here merely to object
to the procedural foundations that are coined in

the meeting and list his objection so that there
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would be a record of that objection in the
minutes of the meeting itself.

But having failed to appear, having
failed to express those objections in a duly --
and what the Hannemann asserts as a properly
called meeting, I mean, I would -- I would tend
to believe or tend to feel that he has waived his
right to object to the issue of -- to the issues
that he is objecting to.

And they may be those that are sent out
in the letter, but I think he had a
responsibility to go to the meeting and say, you
can't have the meeting because of the following
reasons.

MR. HINES: Your Honor, there --
well, this gets into -- let me mention this more
as sort of a procedural matter, and Mr. Hood can
certainly correct me if I'm wrong. I'm not aware
that this is even an argument that he has made.

So I -- and I don't have a problem
obviously, you know, well, that and the Court
might have -- you know -- that the Court
considers these matters. But to the extent that
this is something, I mean, this is -- this

particular argument, that the -- of a waiver of

Clark & Associates, Inc.

ROA 229



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Master in Equity Hearing

the ability to object to this meeting in May of
2015 on the basis of.

Even though the litigation was ongoing,
even though there was prior written objection to
Hannemann and Morris exercising this authority --
and I don't know that it's a part of the
materials that have already been provided to you,
but I'm quite confident I can send to you the
letter that was written afterwards objecting
to -- you know, reiterating the objection that
there was a waiver for having not attended and
objected then.

That argument having been raised, as I
understand it for the first time this moment, I
would request the opportunity to -- to brief it
and to see --

THE COURT: Which argument is that
now?

MR. HINES: I don't know that
Mr. Hood has argued that there's a waiver of
because I understand --

THE COURT: No. I raised that it's
-- I mean, I'm just trying to explain to you
that, you know, if he sat upon his rights by not

attending the meeting, that he had a right to
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attend, whether he agreed -- whether he agreed or
didn't agree that it was proper to call.

I mean, he had a responsibility to the
other members of the group of homeowners to
express his objection. Failing to object to have
expressed his objection, I would say he sat on
his rights and he's therefore lost them; so, now,
I'm not -- I just tell you that.

You know, actions have consequences, and
the failure to act has a consequence in this
circumstance, especially at this critical moment
of the election of president of the organization.

MR. HINES: Your Honor, I'm -- for
one, again, I would have to reiterate my request
to have an opportunity to brief this issue and to
provide the relevant documents because I think
there are additional documents that -- that would
reflect objections at this time and that would
also bear upon the question.

For instance, and Your Honor, this gets
-- well, it can get us into the weeds, but here
we go. Mr. Hood has already talked about the
complaint, the HUD complaint that Mr. McFarland
made along with Mrs. McFarland on the basis of --

of national -- that has to do with discrimination
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on the basis of national origin.

And the climate at these meetings at
this -- or the meetings that had been had was
such that I think the idea of being there, just
for the purpose of objecting, was one that is --
is a very difficult thing to fairly impose upon
Mr. McFarland. I'm not sure there's any --
respectfully, I'm not sure there's any basis to
impose that upon him that the law recognizes.

I mean, I understand the idea of waiver,
but I -- for instance, if he shows up to this
meeting, there's no judge. There's just him
saying one thing and other people saying
something else. And so I don't know how his --
you mentioned he could have changed his mind.

Well, Your Honor, I think if we're going
to get to that kind of conjectural situation, I
think the idea would have to be that what he said
and didn't change, you know, that has -- that has
to give, especially looking at this with a --
because what we're talking about now is a summary
judgment that would be against me. I don't know
how that evidence could not be -- the evidence
would have to, at least the summary judgment

stage, have to be taken as there would -- would
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not to indicate a change of line.

I mean, having written one thing that
clearly stated the objection and never stated
otherwise, and then I can show you, if I'm
allowed to brief this in follow-up with
appropriate supporting documents, the objections
that were -- that reiterated afterwards, because
what happened afterwards, as I recall, is that
Mr. Hannemann or Mr. Morris sent out meeting
minutes to, you know, to the neighborhood.

But back in June of 2012, see this is --
Your Honor, there's a former property manager for
the neighborhood. Her name is Kathleen Green.
She attended another meeting that was quite
contested, and she sent an e-mail that, you know,
I have here as a -- well, I have it just because
I've got the whole kit and caboodle here
basically.

I hadn't expected that we would get to
where it was wvalid or relevant, but the climate
at these meetings was quite uncomfortable.

Mr. Holcombe actually had attended this meeting
for the purpose of objecting to it, just like
what we're talking about. Mr. Holcombe is

another man who's -- you know, he's part of the
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lawsuit that was the original one, and he's been,
you know, aligned in his issues with the
McFarlands.

But he did attend the meeting, and the
meeting -- there actually is somewhere a tape
recording of it, and it's -- you know, there was
certainly an unpleasantness, and, you know, a
hostility to the meeting; and what I have here is
an e-mail that was written the day after the
meeting. I guess the meeting, I think, was on
31st of May 2012.

This is an e-mail from a former property
manager of the HOA who attended. Her name is
Kathleen Green, and she's writing up what she --
you know, what she says, her accounting of the --
of the, you know, the meeting.

And she is -- you know, at one point,
she says, of the meeting, if they argued it was a
valid meeting, and then this had to do with the
situation where Mr. Morris had done some, you
know, landscaping work in his yard. It was said
to be unauthorized, and the landscaping work was
to rip out essentially everything in front of the
yard, and there was a backhoe that was left in

the yard for -- and he even apologized for this

Clark & Associates, Inc.

ROA 234

112



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Master in Equity Hearing 113

in other documents that we have.

He left the yard, as he said, a barren
landscape and the backhoe was left there for
weeks, and there was no plan as to when it was
going to go anywhere and what was going to
happen. And so him being on the board at the
time, you know, well, Kathleen Green issued him a
fine for --

THE COURT: So, Mr. Hines, let me
get to this. Why 1is that relevant to this issue
that we have about Mr. Hood's complaint?

MR. HINES: Well, I don't know that
it's relevant.

THE COURT: Are you just trying to
paint a picture for me that there is discord and
vitriol between these parties that is
longstanding? I mean, because I get that.

MR. HINES: But I was suggesting
that -- you were asking what was being
potentially required of Mr. McFarland was to go
and create --

THE COURT: Well, as to that kind
of vitriol?

MR. HINES: Yes, vyes. I mean, and

to do so for -- I'm not able to understand why
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that would have been necessary given his written
objections and I can -- you know, before and the
lawsuit that was going on at the time and
objections that I can provide to you that were --
that were sent afterwards.

THE COURT: Okay.

MR. HINES: But, again, that -- you
know, I'm responding as best I can, Your Honor,
and I understand --

THE COURT: I understand now. I

just wanted to clarify. I don't want to spend
too much time on that -- that back history. I
think I get -- I understand the picture of the

discord between these parties.

MR. HINES: And my only point of --
I mean, and Your Honor, I think for my purposes,
I would be pleased obviously to know that
inasmuch as Mr. Hannemann says, this is all
Mr. McFarland's fault.

Well, Mr. McFarland has an equally
strong and evidentiarily based opinion. So my
only point is to say, all that stuff isn't
neither here nor there for the purposes of today.
My argument is -- but I guess I am suggesting to

grant summary judgment against me, against
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Mr. McFarland today, I think it intrudes upon all
hosts of factual questions that we would have to
try.

THE COURT: Give me one -- give me
one factual question that is material that would
-- that would defeat an order or have a -- to
grant a summary judgment reversed.

MR. HINES: Well, all right. Let
me just go through this. As I understand it,

Mr. Hannemann says that -- or his argument just
now was that our point that their nonpayment of
the attorney's fees -- and Your Honor, let me say
this: I think it depends on what the basis is
that you would rule.

THE COURT: All right. All right.
Let's assume this, just for the sake of argument,
that I ruled in favor of Mr. Hannemann in terms
of being appointed -- being the president and
directed that the books and records of the
homeowner's association be turned over him, but I
denied his request for attorney's fees.

MR. HINES: Well, Your Honor, I
like the second part a lot better than the first,
and excuse me for a moment of perhaps misplaced

levity.
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But if you ruled that, and that was your
argument, Your Honor, I guess -- and the reason
is -- Mr. Hood had argued that -- I thought he
would, in responding to my argument, that the --
I thought he had said, Your Honor, there's a
certain amount of context that you need to
understand because the technical arguments that
Mr. Hines 1is making, you know, and the -- you
know, they need -- you know, they don't really
fit this context.

And I was arguing actually the opposite,
which is to say, my arguments, there is -- you
know, my technical arguments are right, and
that's -- you know, he's saying that, even if
there is technically something to what he has to
say, we need to massage this, Your Honor,
because, you know, this really doesn't fit the
context of his whole back story.

And then -- and there's this, well, he
-- I mean, the -- the capacity in which
Mr. Hannemann is bringing this lawsuit, well,
he's not bringing it in his individual capacity.
I mean, you know, it is captioned as president of
the HOA. I can -- and, you know, it doesn't seem

to me that in their filings and opposition to our

Clark & Associates, Inc.

ROA 238

116



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Master in Equity Hearing 117

motion, that he even challenged the idea that
this was -- that this was any -- you know, the

heading C on page 14 of their response.

"Mr. Hannemann, as president -- as
association president, is -- is authorized to
bring this suit." I mean, he's doing it as

association president and is not judicially
estopped from arguing that he has the authority
to sue on behalf of the association.

Now, you know, that's a heading, okay,
and so maybe you say, oh, it's a heading, you
know, can you -- just some straight language in
the heading, okay. But if you continue to read,
it's clearly saying that, you know, they're
responding again to the argument.

"Mr. McFarland contends that
Mr. Hannemann did not have the capacity to sue on
behalf of the association." That's what he's --
because he did not obtain the approval of

three-fourths. They never said in here, well,

that he doesn't have the authority to sue -- the
argument you've heard today is -- 1is not taking
us head on about the language of the -- of the
articles.

It's saying, we don't even come within
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the language of the articles to begin with. Now,
I understand that, you know, that's a legal
argument, and I'm not suggesting that it cannot
be -- you know, a different argument might not be
pursued, but I am saying that it's a bridge too
far because the whole -- for the very making of
this argument, the very pleading of the case, as
president of, the very engagement with us about
the applicability of three-fourths.

When they make -- you know, when they go
and say, Mr. McFarland's contention failed
because the provision cited above requires only
the three-fourths of the members consent prior to
payment of fees, and then it goes on to say, "If
he decides to seek reimbursement from the
association, the three-fourths provision would
apply."

Well, the very fact that he could seek
reimbursement means that he's bringing the suit.
This is engagement by the -- by or on behalf of
the HOA. The provision itself doesn't apply to
just an individual who brings a lawsuit. The
provision -- he says, prior to the payment of
other legal or other fees to persons or entities

engaged by the HOA for the purpose.
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And it goes on to say those other
things, and then also it has -- and I need to
make this clear. We went over earlier, but "It
is for the purpose of suing or making, preparing,
or investigating any lawsuit, or any
commencement." Like, you know, that language is
quite important.

And I candidly somehow in a typo, I
didn't have that word "commencement" in there,
but it -- regardless, it's in the document, and
that is the controlling document.

Mr. Hood said that there's no dispute
about the document that controls. This is not
just a payment provision. It has to do with
commencement; and I would say also on that same
point, Mr. Hood, was -- his argument seemed to
suggest --

THE COURT: Mr. Hines, let's
address Mr. Hood's first point on the 9, the
paragraph 9 of the article's language. He's
saying -- as I understand it, he's saying, this
doesn't apply to us because we are not bringing
the suit; my client has strategically decided not
to bring the suit, such that it would violate

this particular provision.
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MR. HINES: Your Honor, that's an
argument if you accept that argument.

The idea would be that provision has no
application, whatsoever, and he did it for
strategic reasons that would have been known to
all on his side when they brought the case, which
means, when they responded to our motion for
summary Jjudgment, they would not have gone to the
trouble of explaining how it does apply.

It just didn't stop them from brining
the lawsuit. It had to do with payment. So,
Your Honor, I'm not suggesting there can't be
some sort of development, and even, you know, a
change in courses on legal arguments.

But in this case, this is law
intertwined with fact. The idea that
strategically he brought the case so as to avoid
that problem, so to speak, is completely belied
in a way that's irreconcilable by two things.

Number one, he brought it as president
of the HOA, but number two, they -- in responding
to our argument that says this thing, it applies,
they didn't disagree. They didn't say it doesn't
apply, this provision. They just said, it

doesn't apply the way you guys think it does.
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It doesn't require him to have approval
for the suit. It just requires him to have
approval to get paid, but that -- to make that
argument is to concede his application. You
know, I mean, I don't -- you know, the argument
that you're hearing today is an argument that
moots that whole notion of its applicability.

It doesn't apply at all. But they're
conceding it applies. They're saying it
doesn't -- I mean, and I think they're having to
concede that point, Your Honor, because they did

not strategically bring the case in this way. It

is brought as president of the HOA, you know, and

I think how they brought --

THE COURT: What does that -- what
does that mean to you, Mr. Hines? I mean, tell
me what that means to you.

MR. HINES: Well, it means, Your
Honor, that -- that he had to have the approval
that he didn't have to bring a lawsuit, and I
would say, this is not an --

THE COURT: Wait a minute. Let's

go back to more basic law. He has -- he has set
in his -- he's brought the case in his capacity
as an -- as an agent of an entity.
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MR. HINES: Correct. So he's
bringing it on behalf of the entity.

THE COURT: Would the entity have
the -- and the entity have the authority -- would
the entity have had the authority to bring the
action?

MR. HINES: Sure.

THE COURT: Okay. So he didn't
exceed his authority as an agent?

MR. HINES: Well, I mean, I think
-- I think -- I'm trying to think about if that,
one, if I think that is a material -- you know,
if it's relevant.

Ultimately, whether the answer to that
question, Your Honor, is yes or no, the violation
of this provision of the articles dooms that
because I -- because I don't know -- in fact,
there is no question here of any other authority
as an agent beyond express. So when I was --
when I said the entity itself could have brought
it, which is essentially what he's done.

This is the entity bringing it. It is
dressed up in a way that is trying to create a
distinction that doesn't exist, and, Your Honor,

it's -- well, it's quite telling that this
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distinction doesn't even appear in the papers --
in the writing in response to us. I mean, again,
there's -- nowhere in here is there -- is there
the notion that this provision that we've talked
about doesn't apply, that that comes around in
the argument.

And that is fine to make that argument,
but the very fact of the development of that
argument, it undermines itself. The very fact

that that argument wasn't made until the way they

had been proceeding turned into a road block. It
betrays the problem with -- with the position.
And as far as the -- when I asked if it

would be within the authority, when you asked me
if it's within the authority of the HOA to bring
a lawsuit, I was thinking about, I guess, it
wouldn't be ultra vires. I mean, it's an HOA
issue, and, also, I would say that the HOA --
what Mr. Hannemann has done is purported to bring
it to the HOA.

He has expressively not brought it as an
individual. He is bringing in a -- wearing his
hat of the chief executive officer of the HOA
that he claims to be. The other thing I would

mention, Your Honor, and I could put my hands on
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it quickly, but -- perhaps you might recall. 1In
the pendente lite order that you mentioned way
earlier this morning.

It seems like a, you know, quite a long
time ago, but the one in response to the motion
for the exemption or TRO, my understanding is
that the Court was -- was operating on the idea
that Mr. Hannemann bringing this lawsuit in this
way was indeed -- that's -- the HOA was before
the Court.

So, you know, if the idea is -- I mean,
I'm having a hard time swearing the idea of the
-- of the restriction that it was imposed HOA
wide, how that would work if it was -- if the
restriction that was imposed through that
pendente lite order, how that could square with
the idea that this isn't Mr. Hannemann, who now
has -- has brought the HOA to Court, because if
it's just limited to Mr. Hannemann in some sort
of an individualized capacity to Mr. McFarland,
don't know how we would be able to reach out and
grab the rest of what's there with that order.

THE COURT: Let me ask Mr. Hood to
explain that.

MR. HOOD: Sure.
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THE COURT: The task, the capacity
under which Mr. Hannemann brought the action.

MR. HOOD: Thank you.

THE COURT: Clarify this one for
me.

MR. HOOD: Okay. If you will
recall, I have three specific responses to that
noted position taken by Mr. Hines. Number one,
in looking at section 8C-9 of the Articles of
Incorporation.

THE COURT: Right.

MR. HOOD: It specifically says,
"The association shall be required to obtain the
approval of three-fourths of the members prior to
the payment of legal or other fees to persons or
entities engaged by the association for the
purposes of, including by the lawsuit, for
commencing the lawsuit."

THE COURT: Right.

MR. HOOD: This is not a
prohibition of David Hannemann as president from
initiating the lawsuit. It simply doesn't do
what he's saying that it does.

THE COURT: That's correct. All

right. I got it.
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MR. HOOD: I think the second point
with what we've briefed through extensively is
that this is a fee issue, and this is about
payment; and there hasn't been an issue with that
because the association isn't paying any fees.

THE COURT: Right. All right. Let
me -- Mr. Hines, do you have -- have you fully
replied to Mr. Hood's motion for summary
judgment?

MR. HINES: No, Your Honor. I was
intending to present that orally. You know, at
this point, you've given -- well, I do very much
appreciate Your Honor's time.

I would be happy to put that in written
form and submit that to you to consider, I mean,
because I've got a number of points that I made
that I was going to go over, and I can -- I can
hit those in some relatively brief written
submission and provide that to you if you would
prefer.

THE COURT: I think I'd rather hear
you go through them right now.

MR. HINES: I mean, I'm happy to do
that, Your Honor. I mean, that's why I was going

to kind of tick those off.
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THE COURT: All right. Let's all
take a five-minute break.

(A recess transpired.)

THE COURT: All right. Mr. Hines,
I think it's your turn to tell me about your --

MR. HINES: Yes.

THE COURT: -- the rest of your
argument.

MR. HINES: Thank you, Your Honor.
And on this one about the articles, I know
Mr. Hood, I think he indicated there were three
different reasons, and I think I've gone over
with you one -- my opposition to one of those.

And one of them is the one where he says
that it just doesn't apply to begin with, you
know, the one where it applies to the suit by the
association, and this isn't that. Now, and it's
obvious, as I thought Mr. Hood just mentioned to
you a moment ago, that this isn't Mr. Hannemann
bringing this lawsuit.

This is Mr. Hannemann, as president of
the HOA, and that -- that capacity -- my final
point on that, should not be disregarded because,
you know, he -- I'm suggesting that the

distinction between his lawsuit being brought in
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the name of the HOA or by Mr. Hannemann, as its
president and chief executive officer, claiming
to be that is a distinction without a difference.
But I can move on.

THE COURT: All right. Let me just
say that my inclination here is to say that the
-- that article 9 or paragraph 9 would -- would
require three-fourths of the members to commence
a lawsuit unless the lawsuit is an emergency.

MR. HINES: Your Honor, and I think
-- I think that's accurate, actually, and I think
there actually are a few more exceptions.

THE COURT: Well, there are others,
but I'm just trying to cut to the bone here.

MR. HINES: But if that --

THE COURT: That is, in my opinion,
just as I read it now and think about it and have
both of y'all go over it with me several times
today, I think that that is a peg on which
Mr. Hannemann's lawsuit can hang his hat on.

MR. HINES: On the emergency. Now,
on that point, that brings me to two things, Your
Honor. The question of whether or not this is an
emergency would then be a factual question. I

mean, whether or not emergency circumstances were
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present.

Now, the reason I suggest -- I mean,
because either way, because the question then
becomes, for summary judgment to be granted, you
have a situation where the party against whom the
summary Jjudgment would be granted is entitled to
the facts being viewed in light most favorable to
them.

Now, the reason why I would suggest that
of the two parties, that we are the ones who can
claim that there is no reasonable way in which
this could be viewed as an emergency are the
facts that Mr. Hannemann himself, not in his
pleading, not in any argument written, not in any
suggestion prior to today has it been suggested
that this is an emergency. That was not even an
argument that was raised.

And, again, it's not about -- I'm not
being hair splitting in saying that there cannot
be a development or an evolution of arguments,
but in this case, you have argument intertwined
with fact. If indeed this was an emergency,
that's not something that you just realize years
later. You don't realize the emergent nature of

these four years in. You know, that is -- and
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that --

THE COURT: Well, hold on now.
There was a TRO brought.

MR. HINES: Last year, three years
after the lawsuit was filed.

THE COURT: Yeah, but I mean -- and
we resolved that, so I mean, that in and of
itself expresses the emergency.

MR. HINES: But, Your Honor, the
fact that -- the very fact that a relief in the
form of a TRO was available from the time this
lawsuit is filed and was not sought -- in fact,
the TRO by the way was --

THE COURT: We resolved 1it.

MR. HINES: But we resolved it by
keeping the status quo. We resolved it --
meaning that if the status quo was not an
emergency, it means, how could the status quo
being an emergency if the status quo is the way
that the TRO was resolved.

And the other thing, Your Honor, I would
mention, if you look at Mr. Hannemann's own
letter, the one from May 31st, 2016, even then,
he says, there is --

THE COURT: Hold on, Mr. Hines,

Clark & Associates, Inc.

ROA 252



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Master in Equity Hearing 131

hold on. The TRO was brought, which in and of
itself requires some sort of emergency in order
to be granted. We -- that TRO was resolved with
an agreement, but it was subsequently tried --
your client, through a proxy, tried to avoid.

He must have thought it was an
emergency. He was proxying his wife bringing
this claim for purposes to have the meeting, and
that's when I had to sort of tighten the bolts on
the case, and say, listen, just nothing can be
done until we have a hearing, until we get this
hearing done.

So I think the elements of emergency
have been met by the actions of the parties in
the case, and then, even -- even -- you can
stretch that to the filing with the housing
people that Mr. McFarland didn't take this
serious enough, that it raises discrimination
issues.

So they keep bringing it -- they keep
bringing to the floor the case and keep stirring
so that apparently they think there's something
really serious that has to and should be done.
So I don't think that -- I don't think that the

emergency issue is a question of fact here. I
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think that that's been easily established.

MR. HINES: But, Your Honor, I want
to make clear that the emergency in question,
that doesn't mean important. Now, emergency,
let's -- if I may, the document itself -- oh,
goodness.

THE COURT: Which document are you
talking about?

MR. HINES: This is from the
articles, Your Honor, and forgive me, I've --

THE COURT: Article 9, I've got it.

MR. HINES: Yes, sir. Let me -- I
wanted to -- the emergency, it says, "In an
emergency, where waiting to obtain the approval
of the members creates a substantial risk of
irreparable injury to the association property or
to the members (the imminent exploration of a
statute of limitations shall not be deemed an
emergency obviating the need for the request --
for the requisite vote of the three-fourths of
the members."

Now, Your Honor, you know, it's not --
and so the idea, the very fact that there has not
been an allegation of irreparable injury, I

think, Your Honor, torpedos the idea that
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Mr. Hannemann -- the emergency circumstances were
present.

This even says, "If your statute of
limitations is about to expire, that's not even
an emergency." And in the March 31 letter where
he -- the letter he wrote in 2016 saying, I'm
going to -- we're going to sue, he says, if it's
not honored -- "This request is not honored
within the next 15 days, the board may have no
choice but to seek legal action."

So even from May 31, 2016, he was saying
15 days 1is -- 1s going to be allowed before we
can take legal action, and in fact, it was months
thereafter; so the idea that he was operating --

THE COURT: Well, let me ask
Mr. Hood to address that issue, the emergency
issue and the creation of substantial risk of
irreparable harm.

MR. HOOD: Okay. So as I alluded
to earlier, Your Honor, the circumstances we have
here, we have an association -- an association
where one person contends there was a proper
election; another group of people contend that
election was a farce, and a good way to avoid

there being a quorum is not to go to a meeting,
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by the way. Let's not forget that.

So you have two people that are
contending that they're the president, both of
which are contending the other is not, one of
whom is still carrying on, Mr. McFarland, during
this time period, necessitating intervention by
us to ask the Court to stop something from
happening because it was, in fact, getting a -- a
special meeting was trying to take place to sort
of clean up all these loose ends.

So when you talk about irreparable harm,
the irreparable harm that I see besides being a
rudderless, powerless homeowner's association is
that you have no one who can uniformly speak to
the association, to third parties. You have no
one who can coordinate, communicate, and fund
necessities and seek proper reimbursement and
accounting for that; otherwise, you have two
different people doing it.

The obligations of the officers are set
forth in the bylaws, and Mr. -- and this is in my
briefing, Mr. Hannemann is exposed to potential
liability associated with failing to take those
actions because he i1s unable to do so.

THE COURT: Correct.
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MR. HOOD: And so by Mr. McFarland
keeping all this information away, liability
exposure is mounting for Mr. Hannemann; and
Mr. McFarland could say the same thing back
against Mr. Hannemann, if he chose to.

MR. HINES: Your Honor, for that to
be true, though, respectfully, Mr. Hannemann is
saying that he became the lawfully and legally
elected president on May the 17th, 2015, at which
time he needed to have the documents that he
seeks 1n this lawsuit, the bank account
information and control.

And he needed to have -- what he's
saying to you now is that it was an emergent need
that he have that, an emergency, to prevent
against irreparable harm to the organization.

And he waited 19 -- well, 16 months to bring a
lawsuit, and then four years later, when we're
arguing this motion after, you know, briefing,
all the argument on this, we're going to get hung
up on, I mean, the emergency part.

Your Honor, respectfully, there's
nothing about the way that he has actually
conducted himself that suggests he was operating

under -- to deal with an emergency, and moreover,
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you know, I would say that I think maybe this --
the analogy that could help clear this up and to
show why it's not an emergency.

Like, the very -- the reason that we
don't have -- it shows the absence of irreparable
harm, Your Honor, when the way that the TRO --
and, of course, we did move to reconsider that,
and Your Honor is going to -- as I understand it,
deny that; but the fact that the status quo was
maintained shows that the status quo does no
threat of irreparable harm.

And another thing is, we don't have a
rudderless ship. We have a ship with a rudder
working just fine. Actually, there's another
rudder that says I should be the rudder. That's
what it is. This isn't a -- I mean, if you look
at the -- I submitted to you earlier today -- or
mentioned earlier today Exhibit 3 from the
plaintiff's filings.

And this is just one example of this in
the record because, again, this is a summary
somewhere judgment hearing and not a trial; but,
you know, it explains, here's the letter to the
homeowners. It talks about how we replaced worn

safety signs and repaired concrete caps and all
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of the things that Mr. Hood just said couldn't be
done were in fact done.
Your Honor, if we're going to lose this

one, to lose it on this point is respectfully,

Your Honor, it's -- well, Your Honor, we
shouldn't lose it on this point. I mean, it's --
the -- it would be incorrect, Your Honor.

Most respectfully, this is -- the very

idea that emergency gets mentioned for the first
time all these years later means it couldn't have
been an emergency. You don't just remember it
was an emergency. Oh, yeah, no, it was an
emergency. That's right. That's why we did
that. There's just no way. That's not the way
emergencies work.

Your Honor, the other point I wanted to
mention on the issue of -- well, the last point
about the -- you know, another thing about this,
and this gets into some of the water that's under
the bridge here, Your Honor. Well, in the
original lawsuit, it wasn't just a lawsuit by
Mr. McFarland, who brought the suit in the name
of the HOA, and it was also Mr. and Mrs. Holcombe
and Mrs. McFarland against Mr. Hannemann and

Mr. Morris and some others who no longer live in
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the neighborhood.

There were counter-claims made in that
lawsuit. The counter-claims specifically alleged
against all of the rifle shot -- or excuse me,
shotgun blast as it were, against every single
one of the plaintiffs, even plaintiffs who were
not officers or directors, that they were
converting HOA funds.

Well, you know, summary judgment was
granted in favor of the counter-claim defendants;
meaning, Mr. McFarland and Mrs. McFarland and so
forth. So, you know, there is here -- this gets
to the point of both, one, there is no emergency.
Mr. McFarland has accounted for every penny.

Okay. We have a dispute as to who is at
the helm, but we don't have a dispute about
whether or not we are getting -- we're navigating
the seas safely. You know, we have don't have a
rudderless or powerless ship.

The powers are being exercised. The
rudder is being, you know, skillfully -- there is
no argument here that the neighborhood has gone
to -- gone to heck. 1It's not. And he's done it
on essentially a shoestring budget because

Mr. Morris and Mr. Hannemann have not even paid
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their assessments into the actual HOA account in
years.

MR. HOOD: Wait a second. Wait a
second. Russ, are you telling me that your
client is spending HOA funds to pay for your
litigation without having three-quarters vote to
do so?

MR. HINES: Not at all. I'm
talking about, he's making sure that the light
bill gets paid and the gate is operable for the
neighborhood, and he's paying for the -- you
know, the phone service that you have to use to
-- no, the HOA funds are not being paid to me at
all.

MR. HOOD: See, the problem with
the position you're advocating is that you're
suggesting if I eliminated the words and re-filed
the exact same lawsuit, eliminated the words "As
president of the HOA," then we could do all of
this all over again for three more years?

MR. HINES: I don't know that
that's true, but I know the lawsuit that we --
that is filed, we are -- our summary judgment
motion 1s meritorious as to it. That's the suit

I argued against.
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T have to think about the one that
wasn't -- that was pleaded, but I -- but that's
not before the Court anyway. And, Jamie, I'm not
trying to be obstreperous about that. I'm just
saying that let's, you know --

MR. HOOD: Well, we're just going
in circles, and I --

MR. HINES: No, no.

MR. HOOD: I'm just trying to
figure out what you're responding to so I can
make sure that I have got in the record the Judge
has asked about emergency and now we're talking
about water under the bridge. I just want to
make sure I'm following what you're saying
because this is sort of getting hard for me to
keep track of, you know. I'm sorry, I
interrupted you.

MR. HINES: And that's fair. And,
Your Honor, I -- well, what I'm working against
is the lawsuit that exists, not the one that
doesn't exist, and --

MR. HOOD: Okay.

MR. HINES: And the Judge had said
earlier something about actions have

consequences. Well, the lawsuit was pleaded and
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has specifically been pursued by Mr. Hannemann.
You know, that's an action. That's how the
action -- it is literally a civil action, and it
is an action that was brought to bring it as such
and to pursue it as such. And that's the suit
that I am arguing against.

Now, the reason that I mentioned water
under the bridge is because I thought in
Mr. Hoods' arguments that he had gotten into --
you know, he talked about dysfunction in 2012.
You know, there are certainly elusions, there are
references to the past.

But one of the things that I thought he
mentioned about that, and one of the reasons why
he did mention that was this idea that that had
something to do with why it didn't violate the
bylaws for Mr. Hannemann to not pay his HOA dues.
I thought he was saying that, yes, well, there
was good reason that he had to pay his dues in
the escrow, which is what I mentioned early.

He did not actually escrow the funds,
that checks were written to a lawyer that weren't
cashed and went stale, and the funds never
actually left his -- his possession. And that's

-- and I made that point to say, it's -- well,
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it's not accurate to even say they were escrowed,
but regardless, there is nothing in any

document -- there was a point earlier asking
about, where in the documents does it say this.
It says nothing in the documents about -- the
governing documents about the ability to not pay
your dues.

And so the whole idea -- and even if
there was a dispute, and even in the -- when
there is a dispute as to who is who, there's
still no -- and I mean, who is the rightful
president, there's still no basis to not pay the
assessments.

And I'm saying that's all the more so
where there is not even a whiff of any sort of
impropriety with the money that was in fact
alleged, and well, was completely refuted; and
summary Jjudgment was granted on that claim. And
so, you know, there's -- and this is in the --
well, it's in the amended declaration, and I
wanted to mention this.

You know, this is on page 13 of the
amended declaration, which is Exhibit 4 of our
filing. The particular language is in this

paragraph B in the middle of the page.
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"No diminution or abatement of
assessments or any dues of charges shall be
claimed or allowed by reason of any alleged
failure of the association to take some action or
to perform some function required to be taken or
performed by the association under this
declaration or for inconvenience or discomfort
arising for the making of improvements or
repairs, which are the responsibility of the
association or from any action taken by the
association to comply with any law, ordinance, or
with any order or directive of any municipal or
other government authority."

Well, I can continue reading, Your
Honor, but I realize I've read quite enough, and
it's in our documents. But the point is, you've
got to pay your assessments, and all they say,
is, well, you know, there was litigation going
on, and so we didn't pay them; but they can't say
there was any reason to not pay them.

Litigation didn't concern whether or not
assessments were owed. The litigation -- I mean,
the assessments were owed. They paid them. They
didn't pay all of them. I mean, they didn't pay

the interest accrual.
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So that's -- the reason I jumped ahead
to that argument, Your Honor, is because that's
the other argument that I had made, and I thought
Mr. Hood, when I mentioned water under the
bridge, had been trying to put into context that
he thought was important to justify the
nonpayment of the dues in 2013 and '14.

And I was suggesting that that context
doesn't -- there is not context to justify that,
and that is supported both by the actual context
and also the language of the governing documents,
which -- which throws cold water on that -- on
that argument anyway.

And so that gets us to the point, Your
Honor, which I was talking about a little bit
before, which is what -- that the whole basis for
Mr. Hannemann's claim to the presidency, it stems
from this meeting that was -- 1is alleged to have
been proper in May of 2015, and that meeting, we
contend, was -- did not result in him being
validly elected as the president because he had
not -- he, just like Mr. Morris, had not paid
their dues for 2013 and '14 on time.

They transmitted a check via counsel in

2015, right -- shortly before that meeting. When
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they did that, they paid only the principal
amounts of $1,000. They didn't pay the interest,
which is automatically tacked on to it.

And as I understand it, they -- well, I
submit, there is no justification, or there's no
way to view that, other than that they didn't pay
the dues on time. The interest accrual is
automatic. Their argument then is simply that,
well, the board of directors never acted to
suspend their voting rights.

But they were two of the three board of
directors. And Mr. Hoods says, well, yeah, but
-- essentially he says, but you never even asked
them if they'd vote to suspend their voting
rights or that seemed to me the tone of it
saying -- because at one point it was suggested
that, well, Mr. McFarland doesn't think they
would have wvoted that way.

Well, first of all, Mr. McFarland, I
think, is justified in being quite confident they
wouldn't have, but that's a moot point anyway.
Tt's a conflict of interest transaction. Two
board of directors interested in that very thing,
they couldn't vote on it if they had been asked

to vote on it.
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I mean, the very idea of presenting to

them the issue of should your violations of the

declarations result in punishment, that's -- they
couldn't -- that question couldn't be put to
them.

It couldn't even be -- it couldn't even

be suggested that they might be of such noble
character that they would evaluate themselves
just as -- that with blind justice as they would
anyone else. So it's a nonstarter to say that
they -- you know, that there was some vote that
could have been taking -- that they -- where they
might have voted to do that.

The only two directors -- or two of the
three directors, and there is no question, by the
way, that at this time, Mr. McFarland was one of
the three directors because even though they said
they voted him out of the presidency in 2012,
there were three members of the board of
directors. There was never anyone voted in to
take Mr. McFarland's place on the board in 2012,
and so there's no question that he was a board
member.

And as the only board member, he

communicated in advance of their meeting, that
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you guys aren't in good standing because you
haven't paid. And -- and so the idea that that's
-- that whole thing is not laid out in a straight
line in the documents. It is -- every bit of it
is textually supported with the documents and is
consistent with the only reasonable
interpretation of the documents that can be had.
So it -- certainly the idea of it being

cleaner would be -- would be great, but it is
nonetheless correct to use canons of construction
to get us there, and to say otherwise is to say,
sure, you cannot pay your assessments; you can be
in violation of the documents that you are
supposed to be protecting and faithfully carrying
out, you know, at the same time as you're a board
member. It doesn't make sense, and -- and the
idea that -- well, Your Honor, I guess I've
repeated myself on that one.

THE COURT: I got that out of you.

MR. HINES: Your Honor, and one
point -- well, if I could make one last point
because I think -- well, my point -- when we
asked for declaratory judgment, when we asked for
-- Mr. Hood argues that we, you know that the

Court ought not -- or the Court ought to toss our
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counter-claims out or to rule against us on the
counter-claims as a matter of law, I don't know
if that's really been addressed too much.

But, I mean, our counter-claims, one,
asked for us to be -- well, to be declared --
declarants. That has to do with the fact that
Mr. -- I mean, there's at least a factual
question on that point. If you look at 4, the
admitted declarations, it's plain as day. You
can see Mr. McFarland, Mrs. McFarland are on that
declaration.

They have signed it declaring their
property subject to the HOA or the regime; so I
don't think there's any way that summary judgment
can be granted against us on that.

And the other one on the claim for
conversion, that has to do with a claim that -- I
mean, really, that -- that claim is bound up in
the question of whether or not Mr. Hannemann is
in the right, because if Mr. Hannemann is not in
the right, then I don't see how that claim could
go -- could go away on summary Jjudgment because
the idea would be then that Mr. Hannemann was
wrongfully acting as president and -- and has

wrongfully been a part of this second account,
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second bank account, and putting money into that
in the name of the HOA, which he ought not be
doing.

The only other point that I can think of
that I'd make real quickly, Your Honor, is on
this point about waiver. Mr. Hood -- and I
appreciated him doing this, you know, waived his
judicial estoppel argument against us because of
the HUD complaint. Respectfully, I don't know
how the issue of waiver can be found on summary
judgment .

It's very much bound up in factual
questions, and for instance, the waiver itself is
the voluntary relinquishment of a known right,
the question of voluntariness and a known right
is all -- it includes within it, questions of
intent that, you know, the Court would have to
determine, to make credibility determinations,
would have to do things that wouldn't be
appropriate on summary judgment.

And, furthermore, as this certification
says, and again on summary judgment, what is
stated in here substantively, and then also in
the complaint can't be given short tripped. I

mean, this has to be -- come in at this as if --
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as Mr. McFarland explains, that he is of a
Mexican American, I guess, of native origin, and
he has laid out in the -- in the HUD complaint
the issues that he believes are discriminatory.

And as he explained here, there is no
intention, whatsoever, to take -- to waive -- the
whole -- Mr. Hood's judicial -- the very making
of a judicial estoppel argument shows, even
though he has now withdrawn it, the making of the
argument shows that the two positions are totally
inconsistent.

So at least, as he sees them, and I
would agree, that to call them treasurer -- I
mean, 1f on their face, the idea is that
Mr. Hannemann is the president and Mr. Morris as
the treasurer, and -- which is opposed to what
we're saying in this case, shows you that there
is no clear intent to waive anything because it
requires some further explanation, which is to
say, the only thing that they're saying in that
HUD complaint is that they -- these acts, which
we believe are discriminatory, are being
perpetrated by people who are claiming to be
officers and directors.

As it said here in the certification,
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they'll make that point clear to HUD. 1If they
make that point clear to HUD, and HUD says, well,
then you don't have a claim, well, that's a HUD
issue. It's not an issue here because I'm --

Mr. Hood has said, as a matter of fact candidly,
I don't know. I can't tell you whether he is
right or wrong at this moment, because I'm -- but
I think -- I'm not certain that you can't have a
HUD complaint that's based upon their
representations of authority.

It's asserted that -- that they have to,
in fact, lawfully be directors and officers to
make that complaint against them. I'm not
certain that that's settled. I can't argue it, I
mean, but I think it's certainly something that
shouldn't just be glossed over, the idea that --
there's no question Mr. Hannemann claims to be
president.

That's what he says right here in the
front of this lawsuit. There's no question
Mr. Morris claims to be treasurer. They make
those claims. All the McFarlands have done in
the HUD complaint is saying -- taking them at
their word for what they are while acting as

such. I mean, the HUD complaint is about
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discrimination, they claim, and doing it while
wearing the mantle of directors and officers.

That is a claim that's, as I understand
it, in its early stages. The information that's
here in this affidavit, which I suggested, needs
to be viewed in a light most favorable to
Mr. McFarland, is that that's going to be
explained as this matters goes along.

And I will say this for my part of it,
to the extent that there was some intentional
duplicity here, which I'm aware of none of it, I
mean, I suppose I have an obligation, I guess, to
make sure that there's candor certainly towards
this Court because I'm not representing the
McFarlands with respect to the HUD issue.

The only intersection is how it impacts
this, but my point is, if there was any note -- I
mean, I wouldn't be a party to any sort of
representation to this Court that I didn't
believe to be accurate, as sworn to you under
penalty of perjury by Mr. McFarland; but meaning
that, I understand this is talking about
something that hadn't yet happened, which is
clarifying.

But in -- to the fullest extent that I
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am able to do it in their counsel in this case, I
certainly wouldn't abide anything less than

making that clarification to HUD, and however

that -- however that shakes out with HUD, that's
just, so be it, being that -- that clarification,
I think, ought to be made to HUD. And I -- and

as far as I have anything to do with it, it will
be made to HUD.

But there is no waiver here. The very
idea that the HUD complaint would upend years of
consistently maintaining a position that is
acknowledged to be absolutely to the contrary,
you know, that's no waiver. I mean, the law
abhors a forfeiture like that. And if it were
going to be found, it certainly would have to be
found upon a record of a much deeper exploration
of what was voluntary and knowing about the
alleged waiver.

And the only evidence of record that we
have on that, which is provided in a couple of
different ways is it -- 1s the one through the
certification; two through the completely, as
Mr. Hannemann acknowledges, opposed views between
the record in this case and what was filed in

HUD, and to view that in a light most favorable
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to Mr. McFarland, I submit, it wouldn't be
appropriate to rule against him on summary
judgment .

THE COURT: Okay. Anything you
want to reply to this, Mr. Hood?

MR. HOOD: ©No, Your Honor. I think
you've been more than fair about things.

THE COURT: Okay. Hold on one
second, please. All right. Are you ready for me
to rule?

MR. HOOD: I am, yes, sir.

MR. HINES: Your Honor, if -- vyes.
I don't have anything -- let me think one --
quickly. I read from something earlier, and I
didn't know if I needed to add it to the record.
It was -- oh, goodness. Well, it had to do with
that e-mail from Ms. Kathleen Green from June 1st
of 2012.

Your Honor, if I could -- I don't have
the ability to hand that up. If I could e-mail
that around and let that be a part of our record
just for --

THE COURT: You can submit it after
the hearing as an exhibit.

MR. HINES: Thank you, Your Honor.
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THE COURT: All right. Here's my
ruling. I'm going to grant Mr. Hood's motion for
summary judgment. I'm going to direct that
Mr. Hannemann be declared the president of the
association.

I'm going to direct that Mr. McFarland
be required to turn over the contents of all of
the homeowner's association books and records
that are in his possession. If he knows of any
other books and records that may be in the
possession of others, that he notify
Mr. Hannemann of those books and records so that
he can seek them, if he believes them to be
necessary.

I would like to say that I believe
Mr. McFarland, although he expressed his -- in a
letter that predated the hearing or predated the
meeting, his objection -- his objections to the
basis upon which was those -- the letter that you
referred to, Mr. Hines, that expressed his
objections.

MR. HINES: Yes, Your Honor. It
was an e-mail. Yes, Your Honor.

THE COURT: Yeah. Those objections

were not carried to the meeting themselves, and
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therefore, he waived his right to assert the
objections before the full body of the
homeowner's association or the board of
directors, whichever those two entities were
making that decision on the appointment of the --
of the officers.

I believe that -- Mr. Hood, I believe
your client had the right to bring the action. I
think and would find that an emergency existed
with -- that created a substantial risk of
irreparable harm such that that -- the proceeding
that he brought was necessary, and that emergency
issue, factual issue that supports that is the
fact that you brought a TRO to enforce the -- or
to request the injunction or delivery of those
documents.

I'm going to grant Mr. Hood's client
attorney's fees; however, we will hold a hearing
subsequent to today's date for purposes of a
determination of what those fees would be. There
will be a separate hearing on the attorney's
fees, and they'll have to be filed -- that
petition for attorney's fees, if you're going to
assert it, has to be filed within ten days of the

order being entered.
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If you waive your right to attorney's
fees, you don't file the order to file the motion
for attorney's fees. ©Now, I've had questioning
of whether or not that ten days is from the date
of the case being the law of the case or ten days
from the actual -- the actual entry of the order.

I would prefer it to be with the date of
the actual entry of the order so that we can
supplement the order with the determination of
the amount of attorney's fees. You can take that
up on appeal if you -- if there's an issue with
-- 1f there's an issue that you want to appeal.
Do either of you have any questions?

MR. HINES: Your Honor, I guess one
thing is, I know you got into the -- the waiver
part of this, and I had mentioned that letter,
and I guess I don't know if I got a specific
answer to it at the time.

I believe there could be some documents
relative to that waiver issue that I'd like to
also provide to the Court for the record in
addition to the letter, if I may do that.

The other point would be, it sounds like
-- you mentioned the -- your ruling. Are you

expecting that Mr. Hood will prepare a proposed
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order to that effect and send it to you, and as
you mentioned, the -- that order, once you've
signed it and entered it, would then allow for
ten days for, you know, the attorney's fees issue
to be presented?

THE COURT: Yeah. I'm going to
award attorney's fees. 1I've got a paragraph I
can send him that will -- that he can utilize or
massage to the extent that he deems necessary or
appropriate for this -- this particular case.

It's basically file the claim for
attorney's fees with your affidavits and proof of
attorney's fees within ten days of the entry of
the order, and that entry of the order will be a
supplemental order to the order that I enter in
the order for summary judgment.

But I don't -- I don't think it's
appropriate at this step. I mean, it's very
difficult to have a hearing on attorney's fees at
this stage because they aren't known yet. And I
think we need to decide those in a separate
hearing. You may have some -- I mean, there may
be witnesses that you might want to call to
dispute these, that kind of thing.

MR. HINES: I understand, Your
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Honor. I was just asking to make sure I had an
understanding of the -- of the timing of it, and
so I -- as I understand it, there will be the
order, and then that will allow for the -- the

window of that ten days for Mr. Hood to submit
what he would like, and then that would obviously
allow me an opportunity to -- to respond to that
and whatever the appropriate time would be and go
from there.

THE COURT: Okay. And I think,
too, that there is -- my recollection is that
there is some appellate law that -- if this case
goes on appeal, and it's remitted to me for
determination of attorney's fees, I can determine
the fees on appeal as well.

MR. HINES: Well, Your Honor, to
the extent that would be a part of your order, I
guess let me -- this is just me being -- coming
from a paranoid world of appellate law, I would
object to that proposition; but it sounds like
you're not necessarily taking that up right this
minute anyway.

THE COURT: No, no. And I'm just
mentioning it. I just want you to -- I mean, you

can -- I mean, it will probably come back. If

Clark & Associates, Inc.

ROA 281



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Master in Equity Hearing 160

it's appealed and remitted back to me, then we'll
have to, you know, regards to remitted, you know,
it will be -- you know, just start over again on
the issue of the attorney's fees. But they still
remain alive in other words.

MR. HINES: Your Honor, I guess, as
far as the attorney's fees are concerned, does --
does your order indicate the basis on which those
fees would -- would be granted?

THE COURT: Mr. Hood, I want you to
provide the proper basis for the attorney's fees
as you've argued for them in your briefs.

MR. HINES: Your Honor, when the
attorney's fees are taken up at the later date,
to the extent that I want to take issue with the
basis that he is arguing, may I do that at that
time?

THE COURT: Oh, absolutely. I
mean, you're going to have probably a couple of
motions going on at that time. One would be a
reconsideration, which may be on the law, the
basis for the attorney's fees, and that might be
a more appropriate place to address that rather
than in the hearing on the attorney's fees.

But you can always -- I would think
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maybe the better procedural thing would be to --
procedurally, would be a motion for
reconsideration or to amend, and then you would
-- then we'd go into the hearing -- make that
decision and go into the hearing on the
attorney's fees, and you can renew your objection
and just to preserve -- preserve that issue in
case this will --

MR. HINES: My biggest concern on
the attorney's fees point, Your Honor, in that
regard would be, I thought Mr. Hood -- I thought
I understood him to say that he thought perhaps
some form of amendment to his pleading might be
in order to pursue that issue, whether it was to
conform with the evidence or to -- and candidly,
my point in mentioning that is -- is not to try
to be unduly hard to get along with.

Well, I'm not able -- I mean, my -- to
oppose that would require me to talk about
prejudice. The prejudice that I'm talking about
is prejudice in the ability to make an argument
against it. I mean, I'm not trying to unduly
hang Mr. Hood up on that point.

But I guess I'm yet to understand

exactly the basis. He mentioned, I think, the --
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I just want to be able to -- when he includes the
basis on which -- because, you know, the
provision on which he's relying to get the
attorney's fees, which as I understand, is not
yet a part of the complaint, I want to be able to
argue that that provision doesn't apply because
as again we --

THE COURT: Okay. Well, let me
hear from Mr. Hood on that.

MR. HOOD: Russ, what the complaint
says, it includes a prayer for and a specific
claim for an award of attorney's fees pursuant to
Title 53-30 in the DJ Statute of South Carolina,
and I think it's 15-53-100, which is the
declaratory judgment statute and the specific
provision contained therein allowing the Court to
award attorney fees, and that's 15-53-100.

And so that's what I said in my
affirmative argument, and I also mentioned that
paragraph 15-DE of the -- of the bylaws had a
provision contained in it for an award of fees,
and if we were to proceed forward, then I would
move to amend, if necessary, to add that, or I
can respectively ask the Court to move to amend

the pleadings conformed with the evidence.
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But I'll put it in the proposed order.
We'll have the specific legal basis on which the
attorney's fees were requested and on which
they're relevant.

MR. HINES: And, Your Honor, all

I'm saying is, as I'm hoping we can clear this up
now, given -- I'd like -- for instance, Mr. Hood
had indicated that an amendment might be ordered
whether to conform with the pleadings or he makes
a motion; and my point here is not to try to
stand in the way of that, at least not, per se.

But I thought there was some recognition
that maybe the basis on which the fees would be
award 1s not as yet a part of the complaint, and
I'm not -- well, all I want to do 1s to be able
to argue to Your Honor that the -- because I
didn't understand him to be proceeding under the
-- 1in conjunction with the fact that the
declaratory judgment language, the statue
language and declaratory judgment statue was --
that you mentioned that in conjunction with the
idea of meeting an amendment of some sort to talk
about the provision of bylaws.

It seemed to me to indicate that the

provision of the declaratory judgment statute was
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not what he was relying on for the fees but
rather the bylaw division.

THE COURT: Let me say this.

During the course of that -- during his discourse
on the attorney's fees, he mentioned that he
probably should or perhaps should amend his
pleadings to allege the bylaws or there's some
provision in maybe the covenants or bylaws.

To the extent that that was a motion to
have the pleadings conform to the -- to the
evidence that's before me, I'm going to allow
that motion; so I'm granting a motion to conform
the pleadings to the evidence based upon that
additional bases upon which attorney's fees can
be avoided.

MR. HINES: And, Your Honor, I
understand.

THE COURT: That way you'll be able
to take both issues up on appeal rather than just
one.

MR. HINES: Well, because I just
want to be -- Your Honor, let me -- and I'm
sorry. It might be just in my mind that's making
this more complicated that it ought to be. But

as I understand the provision that he's -- that
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he's citing to -- if you will let me flip to it.
Just one moment.

THE COURT: Sure.

MR. HINES: This is provision 15-D.
It says, "Should the declarant" -- and this is in
pertinent part, I guess, or at least -- "Should
the declarant or the association employ legal
counsel to enforce any of the foregoing, all
costs incurred in such enforcement, including
costs and reasonable attorney's fees shall be
paid by the violating owner."

And I guess I'm wondering -- I
understand that there's a fee recovery. There's
the language of attorney's fee recovery in that
provision. I've not understood him to explain
how -- 1if you just look at that language, the
language talks about that fee recovery provision
in favor of the declarant or the association.

I didn't -- I thought his argument -- he
never argued that Mr. Hannemann was the
declarant, and I thought he argued affirmatively

that Mr. Hannemann wasn't the association; so I

want just -- I want to make sure I've preserved
the argument that -- that what he's relying on --
well, I don't know that he ever -- because of the
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amendment issue, Your Honor, I don't know that
ever he actually did argue how that would apply.

And so I just want to make sure that I
can argue against his application once I
understand how he intends to apply it to himself,
to his client.

THE COURT: Okay. And that's fine.
You'll be able to do that.

MR. HINES: Thank you, Your Honor.
I just -- all I'm trying to do now is not to have
myself boxed in on the ability to argue. I'm not
trying to jam -- jam your Court up with some sort
of procedural technicality about the amendment.
I'm not claiming prejudice and the inability to
marshal evidence or something against the
amendment. I just want to be able to present
legal argument.

THE COURT: Okay. You know, you
will -- there wouldn't be any prejudice because
you, yourself, are asking for attorney's fees,
and I think you're well aware of the documents
provided to members of the association and the
association to assert -- to recover attorney's
fees.

So I don't think it's -- it's any
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surprise to you that the -- that the whole of the
documents that we're dealing with do allow for
the payment of attorney's fees.

And to the extent Mr. Hood wants to
include the fact, the basis of those attorney's
fees and a conclusion of law to the effect of
those attorney's fees, that's something that you
can address in a subsequent motion for
reconsideration or amendment, and then you can
renew that objection for when we do actually have
the attorney's fees hearing.

MR. HINES: Okay. Thank you, Your
Honor, because that's -- I want to be able to
object, not only to the amount of the fee, but to
the basis of the fee and to have that argument
heard.

THE COURT: Actually, we all
understand that, and I don't want -- I certainly
don't want to put you in jeopardy in terms of a
procedural issue that -- that you haven't
covered.

MR. HINES: Thank you, Your Honor.

THE COURT: There's nothing worse
than to have the -- to read in the Court of

Appeals' opinion that you failed to preserve an
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issue.

MR. HINES: Because that's --
that's stomach ulcer material there.

THE COURT: 1I'll also tell you that
in our -- in our convention bar discussions, that
we have judicial conferences that we go to. The
Appellate Courts always mention this preservation
issue as a very difficult and complex one, and it
is -- it does creep up on you.

And when you just think you have
everything covered and all of a sudden, there's a
lack of preservation, and your client is going to
say to you, what happened? But I will make sure,
to the extent I can, Mr. Hines, that you'll be
able to preserve all of your issues for appeal
that you need to appeal, if you want to appeal
this.

Hopefully, I would prefer that it not be
appealed. I would prefer that you -- that you --
that your client let things roll for a while and
see how we go with a different leadership in
place. It would be nice if they could enjoy
living in Summerville, which is a delightful
little town to live in. And they're right on the

edge of Summerville, so when I was a little boy,
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that would have been the town limits they're
living on, and I guess 1it's extended out now from
that area, but anyway --

MR. HINES: Well, thank you, Your
Honor.

THE COURT: Summerville is a
wonderful, little place to live in, and it's just
too bad that we've got neighbors that are
squabbling with each other in close proximity
from one another.

MR. HINES: Thank you, Your Honor.
Thank you for your time. You're very -- you're
very gracious.

THE COURT: Anything else from you,
Mr. Hines?

MR. HINES: One last thing, Your
Honor, and I think this is probably -- the
Pendente Lite order, I assume that upon entry of
the order that's forthcoming, that that maybe
would have some provision in it to -- well, to
void the order. I mean, I assume that this order
would be taking the place of that order or at
least renewing that order moot.

THE COURT: Well, I just signed an

order that denied the motion for reconsideration;
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so that's already filed. And Mr. Hood, he'll

just address that the Pendente Lite order gets

replaced by the -- well, and by its nature, the
final would -- should replace that; so it will
supersede and -- supercedes the Pendente Lite
order.

But I do want you to have conjunctive
relief in that order that says that, as long as
this case is alive and well through any kind of
procedural mechanisms, whether it's an appeal or
anything like that, that there will be no changes
or no -- I want that -- I want that to become a
permanent order, in other words, as long as this
case 1s 1in litigation. Does that make sense?
I'm not sure if that --

MR. HINES: Your Honor, I think I
understand what you're saying, although T
respectfully do have to disagree with -- with

that, and I suppose at this juncture, I don't

know -- again, this is the paranoid appellate
lawyer in me, but I -- I think there is a
problem.

If I may just at least briefly
mention -- and I'd be happy to be brief this in

writing, but as I understand it, what that order
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would be purporting to do is to -- is to restrict

the activities of the parties that are not before

the Court, and to -- to cease the operation of
the -- of the governing documents in a way that
I'm -- I'm not sure, you know, on what -- what

the authority for that would be. You know, for
instance, I mean, there's other homeowners. I
mean, well, we have Mr. --

THE COURT: Well, that's a good
point. That's a good point.

MR. HINES: And so --

THE COURT: Mr. Hood, do you have
any suggestions?

MR. HOOD: I don't know that I have
any suggestions off the top of my head, but I
will -- as I'm preparing a proposed order for --
for Your Honor, I will look at ways to try to
narrowly handle that to address Mr. Hines'
concerns.

THE COURT: Well, we can take two
-- at least these two parties, we can say, you
can't bring any actions to change anything as a
member of the association during the pendency of
the case. That takes two major players out.

MR. HINES: But, Your Honor, I
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would also mention that -- that there's nothing,
as I can see it -- 1f the situation were to
develop, wherein a democratic -- under, you know,
democratic governance that's provided for under
the governing documents where -- you know, under
proper procedure, members of the HOA were to
exercise their voting rights so as to affect the
change in that organic and democratically.

I don't know how that would be -- would
be something the policy should oppose or that
this lawsuit should even necessarily concern
itself with.

As I understand it, this lawsuit was
about where we are now and not where we are
tomorrow; meaning that, as of the Court's ruling,
speaks as of a moment in time and would have to
be, obviously, you know, subject to, you know,
appeal and rights of that nature.

But it would -- well, it'd be the ruling
and would have to be abided by, but if in a way
that doesn't offend that ruling, which speaks
about the past and who -- and who is, at this
moment, the president and who is entitled the
checkbook at this moment.

I don't know why the order would need to
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change or to restrict a free and fair democratic
process for -- in respect to -- because what
would be reflected by that, necessarily, would be
the wishes of a majority.

I mean, Mr. McFarland could not do
anything on his own. You know, it would have to
be other neighbors that agreed, and, you know, if
a majority of the neighbors agree to take some
sort of action, I don't know why that would be a
bad thing.

I mean, essentially the idea that it
would be a bad thing, from Mr. Hannemann's
perspective, but only -- I don't know how he
could say it would be a bad thing other than to
say, well, I just don't like it because they
don't have -- they're not on my side.

And I don't know who's side -- you know,
I'm not -- I don't know what would happen, you
know, as far as -- you know, I'm just suggesting
that I don't know why Mr. Hannemann -- it's
almost like he would be getting relief that he's
really not asked for. He asked to be declared
president as of -- president and given the
checkbook.

I don't know that he could continue
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that, that he is entitled to say not only that,
but I should be essentially locked into place
even if other homeowners who are -- and members
of HOA, who are not before the Court, decide to
take action and invoke, even i1f it's with

Mr. McFarland to -- you know, to use the
democratic process provided by the governing
documents to make a change.

I mean, it would still be a reflection
of -- reflecting of the majority will in a way
that I don't see where that would be something
that Mr. Hannemann would have any right to object
to.

THE COURT: Well, I certainly think
that I have jurisdiction over two parties, and I
can enjoin that from bringing actions or
exercising rights.

MR. HINES: Your Honor, I'm just --
let's just assume for the sake of this argument
that --

THE COURT: Hold on. I'm looking
at the Pendente order right now. What I said was
that, "No officer of the association shall be
authorized to call a special meeting, and, two,

section 3-B of the association bylaws shall be
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suspended. No special meeting pursuant to this
section of the bylaws shall be requested without
an order from this Court." So I'm not precluding
you from getting a meeting scheduled; you just
have to come to me and ask for one.

MR. HINES: Your Honor, and I just
-- on two points on that one, and I know that
you've been very gracious with time already, but
this is sort of a little bit of a new issue
because it's beyond the Pendente Lite nature of
the order previously, as I understand is, is
that, that would mean five other homes, who are
not before the Court would still have to bring
themselves to the Court to exercise rights that
the --

THE COURT: Well, no, it's not.
Tt's just the officers.

MR. HINES: Okay.

THE COURT: And then 3-B of the
association is suspended. I'm not sure what 3-B
says. What does 3-B say? Is that specialty
members of the national special meeting?

MR. HINES: Because there are
mechanisms -- there are mechanisms whereby the

membership can ask for -- I mean, I guess I would
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have to object to anything that restricts the
right of the members to operate in conjunction --
or in accordance with the governing documents
going forward; meaning that --

THE COURT: I mean, you don't
represent them, and we can ask for that.

MR. HINES: Well, inasmuch as I
can't ask for it, Your Honor, I suppose that I
don't know how it could be imposed against them.
It seems that -- as long as -- and I would ask
for it on behalf of, of course, Mr. McFarland
because I don't --

THE COURT: Well, he's under my
jurisdiction, and I can suspend him.

MR. HINES: I get that, but I do
think that would be relief, Your Honor, that is
not within the bounds of the pleadings.

I don't know that the relief -- since
he's within the jurisdiction of the Court, I
don't know that he's necessarily -- or that he 1is
amenable to any relief being imposed against him,
even relief that's -- that's beyond what was
framed in the pleadings by Mr. Hannemann.

And I guess, Your Honor, forgive me, I

know this been a long day, and to your great,
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well, credit, you've put up with a lot of talking
from me. I'm just -- my concern really is trying
to make sure that I'm thinking through this for
our record purposes, and I certainly can't relent
on -- with respect to Mr. McFarland on his rights
to. I mean, he has obligations and he has rights
underneath these documents, and I don't --
THE COURT: Well, I mean, Mr. Hood

did ask for me to -- to authorize any further
relief, territory, or otherwise as the Court
deems necessary in regard to this.

So I think there's an adequate request
for this sort of equitable -- this kind of --
this i1s an equity issue here, the injunction.

All I'm trying to do, Mr. Hines, I want your

client -- I really -- I'm not sure what's
motivating your client. It's unclear to me.
But the -- what I've tried to say in my

comments about the area of Summerville that they
live in, 1is that living there in Summerville and
that area, that little seven-unit subdivision, I
mean, it may be hard for y'all to realize coming
from the city, that you can have a little piece

of paradise right at the edge of town.

I mean, they're within a half a mile of
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downtown Summerville, maybe three-quarters of a
mile. And y'all probably hadn't been up to
Summerville recently, but it's -- it's a pretty
neat, little downtown area.

And to be in this constant -- in the
constant sound and fury of litigation over the
running of the homeowner's association, just
seems to me to be a little bit beyond -- I mean,
it's a little bit unreasonable and a little
irrational. And I would -- you know, he probably
-- it would be helpful for him to his health, I
would think, to let go of it a little bit.

And, Mr. Hines, you've done a wonderful
job arguing for him, and I certainly respect
everything you've said today; but this life we
live in is really, really very short, and to be
tangled up like he is and the focus that he has
got on this, I think he might feel a lot, lot
better if he were to let it go and let's roll
with somebody else for awhile and see what we can
come up with.

You know, things may change; things may
get better; they may need to be changed back. We
never know. I noticed that one of the parties

that were -- one of the person's who -- one of
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the homeowners, his name is Michael Knight, he
recently died; so I don't know if that -- I mean,
so, you know, this is a dynamic situation and
things are going to change from time to time.

And I just am a proponent for people
living in peace and harmony, and I would -- T
would ask that your clients try to do that, try
to -- try to take a step back, take a deep
breath, and let's see what we can do with
Mr. Hannemann and Mr. -- to the extent that he's
going to operate; and if things change -- need to
change, then I would suspect that there will be
an opportunity to ask that that be done.

But what I'm -- so at any rate, I guess
I've said enough about that. That's just my --
that's, I guess, my love song for the day to each
of you to tell your clients that my interest is
in harmony and not in disruption, not in
disharmony, discord, discontent.

I just like for them to all get along,
given the circumstances, recognizing --
especially recognizing that they have a very
unique situation in where they live in
Summerville.

MR. HINES: And, Your Honor, let me
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say that I understand where you're coming from,
and I truly do appreciate, I think, the spirit of
what you were saying, which I think is -- well,
that point is -- you know, it ought to be one
that's very well taken.

And the only, what I'm saying,
contradictory to that is just, again, wearing my
legal hat is just to say, you know, I'm sort of
-- when I say legal hat, my appellate lawyer hat
is to say, I understand and appreciate it and do
respect it and think that it -- I can appreciate
the value in 1it.

But just to continue my role as
Mr. McFarland's advocate for the hear and now, I
do have to object to the ruling and also on the
equitable -- as far as the equitable grounds,
obviously the equity, you know, does have to

follow the law.

And I don't -- and, respectfully, I
don't know that -- I don't believe this ruling is
consistent with the law in that it will -- well,

it will be more relief than Mr. Hannemann is
entitled to under these pleadings, and it will
effect -- effectively grant, you know, relief

that's far more material than -- that would be so
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soon within any sort of necessary and proper.

And in fact, it's not really necessary
or proper to -- to effectuate the relief that the
Court is granting him, and -- and it does
interfere with these contract rights and his
rights that -- that Mr. Hannemann doesn't have
any right to take away from him and the other
members under the documents.

And I say that with zero disrespect. 1In
fact, the utmost respect for what the Court has
said and the spirit in which it is said, which is
very much appreciated. It's just that the
circumstances are such where I -- I'm required by
our rules to say it, to advocate for
Mr. McFarland.

THE COURT: The points are well
taken. I appreciate it. Mr. Hood, do you have
any other questions?

MR. HOOD: Just in terms of timing,
what is your expectation to get the proposed
order?

THE COURT: What do you think you
need?

MR. HOOD: Ten days.

THE COURT: Oh, wow. That's mighty
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handsome of you. If you need a little longer,
that's fine.

MR. HOOD: Maybe Friday week, so I
mean, I've got to tell you with this Corona
situation, I was excited to come up there. I
thought, this will be my first time in a
courtroom since March.

THE COURT: Yeah.

MR. HOOD: I've got discovery going
out the same week it comes in.

THE COURT: Yeah. Everybody is at

home.

MR. HOOD: That's right. If it's
okay with Your Honor to get it to -- well, maybe
I should -- would you like to give it to

Mr. Hines first before I submit it to Your Honor?
THE COURT: Yeah. I think in

fairness to Mr. Hines, it would be appropriate to

share the order. There may some language in the
order that he may suggest that -- that you add or
subtract.

You know, I don't expect you to agree
with it and, you know, every point. I do think
it's appropriate to share the order. Sometimes I

don't require that, but in this circumstance, I
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think it's a good idea.
Why don't -- in just looking at the
calendar, we're at the 16th of June. We have the

4th of July coming up. That's a holiday. Why

don't you have the order -- try to get the order
to me by the -- let's say the 12th, 13th. That
will be the -- let's say the -- July the 13th is

my son's birthday.

Let's do it on July 13th, to get the
order to me, ready for my consideration by July
13th; and that's taking into account that we've
got some -- we've got the 4th of July weekend
involved here. I don't want you guys overdoing
yourselves. Y'all are both young and both of you
have young children; is that right?

MR. HINES: Yes, sir.

THE COURT: How old are your
children?

MR. HINES: I've got ten and seven
over here, two little boys.

THE COURT: Oh, boy.

MR. HOOD: I have 15, 11 and 8.

(Off-the-record discussion.)

THE COURT: Well, get it by July

13th.
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MR. HOOD: Thank you, Your Honor.
We'll get it to you by July 13th.

THE COURT: Okay. That's good.
Thanks gentlemen.

MR. HINES: Thank you, Your Honor.

(The deposition was concluded at

3:41 p.m.)
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CERTIFICATE OF REPORTER
STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

I, Jennifer M. Adams, Certified
Shorthand Reporter and Notary Public for the
State of South Carolina at Large, do hereby
certify that the witness whose attached in the
foregoing hearing was by me duly sworn to testify
to the truth, the whole truth, and nothing but
the truth in the within-entitled cause; that said
hearing was taken at the time and location
therein stated; that the testimony of the witness
and all objections made at the time of the
examination were recorded stenographically by me
and were thereafter transcribed by computer-aided
transcription; that the foregoing is a full,
complete and true record of the testimony of the
witness and of all objections made at the time of
the examination; and that the witness was given
an opportunity to read and correct said hearing
and to subscribe the same.

Should the signature of the witness
not be affixed to the hearing, the witness shall
not have availed himself/herself of the
opportunity to sign or the signature has been
waived.

I further certify that I am neither
related to nor counsel for any party to the cause
pending or interested in the events thereof.

Witness my hand, I have hereunto
affixed my official seal on June 30, 2020 at
Charleston, Charleston County, South Carolina

Jennifer M. Adams
Court Reporter And Notary Public
My commission expires: 02/07/2022
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going (61)
good (24)
goodness (3)
Goodstein (1)
gotcha (1)
gotten (2)
governance (1)
governing (16)
government (1)
grab (1)
gracious (2)
grant (8)
granted (8)
granting (2)
great (2)
Green (4)



grew (1)
ground (1)
grounds (1)
group (2)
guess (35)
guy (1)
guys (6)

<H>

hair (1)

half (1)

hand (5)
handle (1)
hands (1)
handsome (1)
hang (2)
HANNEMANN
(135)
H-A-N-N-E-M-A-N-
N (1)
Hannemann's (15)
happen (5)
happened (11)
happening (4)
happens (1)
happy (7)
harbor (1)
hard (5)
harm (9)
harmony (2)
hat (5)

hate (1)

head (3)
headed (1)
heading (4)
health (2)
hear (7)
heard (8)
HEARING (30)
heck (2)

he'd (1)
hedge (1)
held (3)

he'll (2)
helm (1)
help (1)
helpful (3)
helps (1)
hereof (1)

Master in Equity Hearing

hereunder (1)
hereunto (1)
hey (1)
higher (1)
highlight (1)
himself/herself (1)
HINES (216)
history (3)
hit (1)

HOA (109)
HOA's (4)
hoc (1)
Holcombe (6)
Hold (11)
holding (2)
holds (1)
holiday (1)
home (1)
homeowner (1)
homeowners (5)
HOMEOWNER'S
(11)

homes (2)
honestly (1)
Honor (178)
Honorable (1)
honored (5)
Honor's (2)
HOOD (106)
Hoods (2)
Hood's (9)
hopefully (3)
hoping (2)
hostility (1)
hosts (1)
house (1)
houses (1)
housing (3)
HUD (18)
Human (6)
hung (1)

<l>

idea (36)
identified (3)
identify (1)
idle (2)
ignore (1)
imagine (1)

imminent (2)
immunization (1)
immunize (1)
impacts (2)
imperfect (3)
implication (1)
implicit (1)
implied (4)
impliedly (1)
important (8)
importantly (3)
impose (3)
imposed (4)
imposing (1)
impropriety (1)
improvements (1)
inability (1)
inapplicable (1)
inasmuch (2)
inclination (1)
inclined (1)
include (6)
included (1)
includes (4)
including (5)
incompatible (2)
inconsistency (5)
inconsistent (9)
inconvenience (1)
Incorporation (9)
incorrect (2)
incur (4)
incurred (2)
incurring (1)
independent (1)
indicate (4)
indicated (5)
indication (2)
individual (6)
individualized (1)
individually (1)
indulge (4)
inferable (2)
inference (2)
inferences (1)
informal (1)
information (6)
informed (1)
initiate (4)
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initiated (1)
initiating (2)
initiation (1)
injunction (3)
injunctive (1)
injury (4)
insightful (1)
insistent (1)
insofar (1)
instance (9)
instances (5)
insurance (2)
intend (1)
intending (1)
intends (3)
intent (5)
intention (1)
intentional (4)
interest (21)
interested (2)
interesting (1)
interfere (1)
interpret (2)
interpretation (6)
interrupt (2)
interrupted (1)
intersection (1)
intertwined (3)
intervention (1)
introductory (1)
intrudes (1)
invalid (1)
investigate (1)
investigating (4)
investigation (1)
invoice (1)
invoke (2)
involved (2)
involving (1)
irrational (1)
irreconcilable (2)
irrelevant (1)
irreparable (11)
isolate (1)
issue (62)
issued (2)
issues (15)
italicized (1)
it'd (2)



item (1)
its (8)

<J>

jam (2)
James (2)
Jamie (3)
JENNIFER (3)
jeopardy (1)
job (1)

Judge (5)
judgment (55)
judicial (31)
judicially (2)
July (7)
jumped (1)
juncture (1)
JUNE (9)
jurisdiction (3)
jury (1)
justice (1)
justification (1)
justified (1)
justify (2)

<K>
Kathleen (4)
keep (6)
keeping (2)
kept (1)
kind (11)
kit (1)
Knight (1)
know (256)
knowing (1)
known (7)
knows (1)
kosher (1)

<L>

lack (3)

laid (3)
landlord (1)
landscape (1)
landscaping (2)
language (32)
languages (1)
Large (1)
laughable (1)

Master in Equity Hearing

launching (1)
LAW (18)
lawful (3)
lawfully (3)
lawsuit (90)
lawsuits (1)
lawyer (7)
lawyers (1)
lays (1)
leadership (1)
leave (1)

left (9)

legal (25)
legality (1)
legally (2)
legitimacy (1)
length (1)
lengths (1)
letter (31)
letting (1)
level (5)
levity (1)
liability (4)
license (2)
life (2)

light (5)
limitation (1)
limitations (3)
limited (1)
limits (1)
line (3)
lined (1)
lines (1)

list (3)

listen (3)
Lite (8)
literally (1)
litigant (1)
litigants (2)
litigation (24)
little (23)
LIVE (15)
living (4)
LLP (1)
LOCATION (3)
lock (1)
locked (1)
long (6)
longer (3)

longstanding (1)
look (19)
looking (14)
looks (3)
loose (1)
lose (3)
loses (1)
lost (6)

lot (8)
LOV (5)
love (1)
luckily (1)
Lydia (1)

<M>

mailbox (1)
main (1)
maintain (2)
maintained (2)
maintaining (3)
major (2)
majority (5)
making (22)
man (1)
management (1)
manager (2)
mandatory (2)
mantle (1)
March (2)
marshal (1)
massage (2)
MASTER-IN-
EQUITY (1)
material (4)
materials (2)
matter (9)
matters (2)
MCFARLAND (96)
M-C-F-A-R-L-A-N-
D (1)
McFarlands (5)
McFarland's (12)
mean (109)
meaning (8)
means (9)
meant (1)
mechanism (1)
mechanisms (3)
Meeting (75)
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meetings (9)
Megan (1)
member (20)
members (65)
membership (4)
memorandum (1)
men (1)
mention (13)
mentioned (18)
mentioning (4)
merely (2)
meritorious (1)
met (1)
Mexican (1)
Michael (1)
middle (4)
mighty (1)
mile (2)

mind (5)
mindful (1)
mindset (1)
minute (4)
minutes (2)
misheard (1)
mislead (2)
misplaced (1)
misspoke (1)
mistake (1)
moment (14)
momentarily (1)
money (26)
months (5)
moot (2)
moots (1)
morning (2)
Morris (36)
motion (67)
motions (5)
motivating (1)
mounting (1)
mouth (1)
move (10)
moved (1)
moving (3)
multiple (1)
municipal (1)

<N>
name (13)



narrowly (2)
national (4)
native (1)
natural (1)
nature (5)
navigating (1)
neat (1)
necessarily (4)
necessary (13)
necessitating (1)
necessities (1)
need (29)
needed (7)
needs (4)
negative (2)
negotiate (1)
neighbor (2)
neighborhood (7)
neighbors (3)
neither (4)
never (17)
new (2)
newly (4)
nice (1)

Nine (1)
noble (1)
nominated (1)
nonpayment (7)
nonstarter (1)
non-starter (1)
Nope (1)
normal (4)
normally (1)
notably (1)
Notary (2)
note (8)
noted (2)
notice (6)
noticed (1)
notices (1)
notify (2)
noting (1)
notion (6)
Notwithstanding (7)
November (1)
nuance (1)
number (8)

<0O>

Master in Equity Hearing

OAK (6)
object (10)
objected (1)
objecting (4)
objection (19)
objections (11)
obligated (3)
obligation (3)
obligations (3)
obstreperous (1)
obtain (8)
obtained (3)
obtaining (6)
obviating (2)
obvious (3)
obviously (15)
occupancy (1)
occur (1)
October (2)
odd (1)
offend (1)
offering (1)
office (3)
officer (4)
officers (15)
official (5)
officially (1)
Off-the-record (1)
oh (15)
Okay (56)
old (1)

once (3)

ones (3)
ongoing (8)
opening (1)
operable (1)
operate (4)
operates (1)
operating (9)
operation (2)
opinion (9)
opportunity (7)
oppose (2)
opposed (3)
opposite (1)
opposition (2)
orally (1)
order (52)
ordered (2)

orders (1)
ordinance (1)
ordinary (1)
organic (1)
organization (4)
origin (4)
original (4)
ought (6)
outcome (1)
outset (1)
outstanding (1)
overabundance (1)
overdoing (1)
overview (2)
owed (5)
owner (3)
owners (3)
owner's (3)

<pP>

p.m (1)

page (25)
pages (2)
paid (47)
paint (1)
paper (1)
papers (3)
paradise (1)
paragraph (26)
paragraphs (1)
paranoid (2)
part (25)
partial (1)
participate (3)
particular (10)
particularly (1)
parties (15)
party (9)
passed (4)
passing (1)
patience (1)
pause (1)

pay (47)
paying (12)
payment (25)
payments (1)
peace (1)
peaceful (1)
peculiar (1)
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pedal (1)
peg (1)
penalize (1)
penalty (2)
pendency (2)
Pendente (9)
pending (2)
penny (1)
people (20)
percent (1)
percolating (1)
perform (1)
performed (1)
period (1)
perjury (2)
permanent (1)
permitted (1)
perpetrated (1)
person (5)
personal (1)
persons (5)
person's (1)
perspective (2)
persuasive (1)
pertinent (3)
petition (1)
phoenix (1)
phone (2)
pick (1)
picture (2)
piece (1)
pilot (1)
pitfall (1)
pity (1)
place (14)
placed (1)
plain (5)
plaintiff (4)
Plaintiffs (4)
plaintiff's (14)
plan (1)
players (1)
pleaded (2)
pleading (5)
pleadings (8)
PLEAS (1)
please (6)
pleased (1)
point (101)



pointing (1)
points (6)
police (1)
policy (1)
poorly (1)
portion (1)
position (40)
positions (7)
possession (4)
possible (1)
post (1)
post-hearing (1)
potential (3)
potentially (2)
power (11)
powerless (2)
powers (3)
practical (2)
prayer (1)
precedence (1)
precedent (1)
precedential (3)
precluding (1)
predated (2)
predates (1)
preface (1)
prefer (4)
prejudice (5)
preliminary (1)
prepare (1)
preparing (6)
present (13)
presented (4)
presenting (1)
presents (1)
preservation (2)
preserve (4)
preserved (1)
presidency (3)
PRESIDENT (73)
presumably (1)
pretty (3)
prevail (1)
prevailing (1)
prevent (4)
preventative (1)
prevented (1)
previewed (2)
previously (3)
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primarily (1)
primary (1)
principal (4)
principle (2)
prior (16)
privity (3)
probably (11)
problem (21)
problems (1)
procedural (9)
procedurally (4)
procedure (5)
procedures (1)
proceed (2)
proceeding (5)
proceedings (2)
proceeds (1)
process (9)
processes (1)
procure (1)
produce (1)
profession (1)
prohibition (1)
prominent (1)
prompted (1)
proof (2)
proper (16)
properly (9)
property (7)
proponent (1)
proposed (5)
proposition (1)
prosecute (3)
protect (1)
protecting (1)
protects (1)
proved (1)
provide (9)
provided (11)
provides (1)
providing (2)
provision (63)
provisions (2)
proximity (1)
proxy (1)
proxying (1)
Public (2)
pull (3)
punishment (1)

purported (1)
purporting (3)
purpose (9)
purposes (13)
pursuant (4)
pursue (7)
pursued (4)
pursuing (3)
put (13)
putting (2)

<Q>
qualification (1)
qualified (1)
qualify (1)
quarrel (1)
quarter (1)
question (30)
questioning (1)
questions (10)
quick (1)
quicker (1)
quickly (3)
quite (11)
quo (6)
quorum (6)
quotation (2)
quoted (1)

<R>

racial (1)
raise (2)
raised (9)
raises (3)
raising (1)
rate (1)
rationalized (2)
rationalizes (1)
reach (1)
read (13)
readily (2)
reading (4)
reads (5)
ready (3)

real (3)
realistic (1)
realize (6)
really (34)
reason (21)
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reasonable (8)
reasonableness (1)
reasonably (2)
reasons (5)
recall (4)
receipt (1)
receipts (1)
received (3)
receiving (1)
recess (5)
recitation (1)
recognition (2)
recognize (3)
recognized (5)
recognizes (2)
recognizing (2)
recollection (1)
reconciled (1)
reconsider (1)
reconsideration (8)
record (13)
recorded (1)
recording (1)
records (10)
recover (2)
recovery (3)
refer (1)
reference (2)
referenced (1)
references (1)
referred (2)
referring (3)
re-filed (1)
reflect (1)
reflected (3)
reflecting (1)
reflection (1)
reflects (1)
refusals (1)
refused (3)
refuses (3)
refuted (1)
regard (3)
regardless (2)
regards (1)
regime (1)
regulations (1)
reimburse (1)
reimbursement (4)

223



reiterate (2)
reiterated (1)
reiterating (1)
related (4)
relates (2)
relative (1)
relatively (1)
relent (2)
relevant (9)
relied (1)

relief (13)
relinquished (1)
relinquishment (1)
relying (3)
remain (1)
remember (4)
remitted (3)
remote (2)
remotely (1)
removal (2)
removed (1)
renew (2)
renewing (1)
renovation (1)
repair (1)
repaired (1)
repairs (1)
repeated (1)
replace (1)
replaced (2)
replacement (1)
replied (1)
reply (5)
REPORTED (1)
REPORTER (4)
represent (2)
representation (1)
representations (1)
representing (1)
request (13)
requested (3)
requesting (1)
require (6)
required (13)
requirement (2)
requires (8)
requisite (3)
reservation (1)
resistance (1)
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resolved (9)
respect (11)
respectfully (13)
respectively (2)
respond (5)
responded (1)
responding (5)
response (23)
responses (2)
responsibilities (1)
responsibility (3)
rest (2)
restrict (2)
restriction (3)
Restrictions (1)
restricts (1)
result (4)
resulted (1)
results (4)
return (1)
reversed (2)
reviewed (1)
rifle (2)

right (88)
rightful (3)
rights (40)

rip (1)

rises (1)

risk (6)

risks (1)
RIVERS (1)
road (1)

role (1)

roll (2)
rudder (4)
rudderless (4)
rule (5)

ruled (3)
rules (6)
ruling (10)
run (2)
running (1)
runs (1)

Russ (5)
RUSSELL (1)

<S>
safeguard (1)
safely (1)

safety (2)
sake (4)
salient (1)
sat (2)

saw (2)
saying (55)
says (41)
SC (4)

scan (1)
schedule (1)
scheduled (4)
scheduling (1)
schism (1)
scroll (1)

se (1)

seal (1)

seas (1)
second (16)
secondly (1)
section (13)
see (25)
seek (9)
seeking (1)
seeks (2)
seen (1)
sees (1)
segue (1)
send (3)
sending (1)
sense (10)
sent (9)
sentence (1)
sentences (2)
separate (4)
September (1)
serious (2)
served (2)
service (1)
serving (3)
session (2)
set (6)
settled (1)
seven (9)
seven-unit (1)
shakes (1)
share (2)
sharing (2)
Shelbourne (1)
ship (4)
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shoestring (1)
short (3)
SHORTHAND (2)
Shortly (2)
shot (2)
shotgun (1)
show (6)
showing (1)
shows (7)
shut (1)

side (5)
sides (1)
sign (1)
signal (1)
signature (2)
signed (3)
significance (1)
significant (3)
signs (1)
similar (1)
simple (1)
simplest (1)
simply (8)
single (1)

sir (13)

sit (1)

site (1)
sitting (4)
situation (15)
six (5)

skill (1)
skillfully (1)
snafu (1)
solidifies (1)
somebody (1)
somebody’s (1)
somewhat (2)
song (1)
son's (1)
soon (2)
sooner (1)
sorry (5)
sort (38)
sorts (1)
sought (2)
sound (1)
sounds (2)
SOUTH (11)
speak (6)



speaking (3)
speaks (2)
special (4)
specialty (1)
specific (7)
specifically (11)
spend (1)
spending (1)
spirit (2)
splitting (1)
spontaneous (1)
spring (4)
springing (1)
springs (1)
spun (1)
squabbling (1)
square (1)
St (1)

stage (2)
stages (1)
stale (2)
stand (4)
standard (3)
standing (18)
standpoint (3)
stands (1)
start (8)
started (2)
STATE (4)
stated (8)
statement (3)
states (1)
statue (2)
status (8)
statute (6)
statutory (1)
stems (1)
stenographically (1)
step (3)
steps (1)
stirring (1)
stomach (1)
stone (1)
stood (1)
stop (8)
stopped (2)
stops (1)
story (4)
straight (5)
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straightforward (2)
strategic (1)
strategically (3)
Street (2)
strengthens (2)
stretch (1)
stripped (1)
strong (1)
struck (2)

stuff (1)
subdivision (6)
subject (4)
submission (1)
submit (11)
submitted (1)
submitting (1)
subparagraph (1)
subpart (1)
subscribe (1)
subsection (1)
subsequent (7)
subsequently (1)
subset (1)
substantial (5)
substantively (1)
substitute (1)
subtract (1)
success (4)
successful (1)
successfully (3)
succinctly (1)
sudden (2)

sue (7)

sued (1)

suffice (1)
sufficient (1)
suggest (11)
suggested (4)
suggesting (12)
suggestion (1)
suggestions (2)
suggests (2)
suing (8)

suit (20)

Suite (1)
summary (49)
Summerville (11)
summons (1)
supercedes (1)

supermajority (1)
supersede (1)
supplement (2)
supplemental (2)
supplemented (2)
support (5)
supported (2)
supporting (1)
supports (1)
suppose (8)
supposed (2)
supremacy (1)
supreme (3)
sure (28)
surpass (1)
surprise (1)
survive (1)
suspect (2)
suspend (16)
suspended (8)
suspension (3)
swearing (1)
sworn (2)
system (1)

<T>
tacked (1)
tag (1)
take (26)
taken (17)
takes (4)
talk (7)
talked (10)
talking (24)
talks (12)
tangled (1)
tape (1)
target (1)
targeted (1)
task (2)
technical (4)
technicality (1)
technically (2)
tedious (1)
tell (17)
telling (5)
ten (8)
tend (2)
term (1)
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terminating (1)
terms (15)
territory (1)
tested (1)
testify (1)
testimony (2)
text (1)
textual (1)
textually (1)
Thank (27)
Thanks (2)
theme (2)
theories (2)
thereof (1)
thing (31)
things (34)
think (152)
thinking (3)
thinks (2)
third (4)
Thomas (1)
thought (19)
thread (1)
threat (1)
three (18)
three-fourths (32)
three-quarter (2)
three-quarters (4)
throws (1)
tick (1)
tighten (1)
TIME (49)
timeframe (1)
timely (4)
times (2)
timing (3)
Title (3)
today (18)
today's (1)
toggling (2)
Tom (1)
tomorrow (1)
tone (1)

top (2)
torpedos (1)
toss (1)
Total (1)
totally (3)
tougher (1)



town (3)
track (1)
tracked (2)
transaction (1)
transcribed (1)
transcription (1)
transfer (2)
transferring (1)
transmitted (1)
transpired (6)
transpiring (1)
treasurer (6)
trespass (1)
trial (5)

trials (1)
tricky (1)
tried (3)

tries (1)
tripped (1)
TRO (13)
trouble (1)
trudging (1)
true (6)

truly (1)
trumping (1)
truth (3)

try (19)
trying (42)
Tuesday (1)
turn (7)
turned (4)
two (44)
two-thirds (1)
typo (3)

<U>

uh-huh (1)
ulcer (1)
ultimate (1)
ultimately (2)
ultra (1)

unable (1)
unauthorized (1)
unclear (1)
uncomfortable (1)
underlying (1)
undermines (1)
underneath (1)
understand (57)
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understandable (1)
understanding (8)
understood (5)
undesirable (1)
unduly (3)
uniformly (1)
unique (2)
unnecessary (1)
unpaid (1)
unpleasantness (1)
unprotected (1)
unpublished (1)
unreasonable (2)
unworkable (1)
upend (1)

use (5)

utilize (1)
utilized (1)
utmost (1)

<V>
vacillation (1)
valid (4)
validity (1)
validly (1)
value (5)
various (4)
versed (1)
versus (4)
view (4)
viewed (4)
views (1)
VILLAGE (6)
violate (3)
violated (1)
violating (3)
violation (7)
violations (1)
violator (2)
violators (2)
vires (1)
visualize (1)
vitriol (2)
voice (2)
void (1)
voluntariness (1)
voluntary (3)
vote (36)
voted (8)

votes (6)
voting (31)
vs (1)

<W >

wait (6)
waited (1)
waiting (3)
waive (3)
waived (5)
waiver (23)
walk (3)
want (55)
wanted (9)
wanting (1)
wants (3)
waste (1)
water (5)
way (56)
ways (3)
wealth (1)
wearing (3)
Wednesday's (1)
weeds (1)
week (4)
weekend (1)
weeks (2)
well (180)
went (7)
We're (32)
we've (10)
whatnot (1)
whatsoever (2)
whichever (1)
whiff (1)
wide (1)

wife (2)
WILLIAM (2)
window (1)
wish (2)
wishes (1)
wishing (1)
withdraw (2)
withdrawn (1)
within-entitled (1)
witness (7)
witnesses (1)
won (3)
wonderful (2)
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wondering (3)
word (9)
words (5)
work (5)
worked (2)
working (2)
works (1)
world (5)
worn (1)
worse (1)
worst (1)
worth (1)
wow (1)
write (1)
writes (2)
writing (4)
written (17)
wrong (6)
wrongfully (3)
wrote (1)
WWW.CLARK-
ASSOCIATES.COM

)

<Y >

y'all (7)
y'all's (1)
yard (4)
Yeah (24)
year (4)
years (12)
YOUNG (3)

<Z>
zero (1)





