BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
W.C.C. FILE NO. 0822640

Thomas Contreras,

Claimant,
V.
St. John's Fire District Commission, : FULL COMMISSION ORDER
Employer, ]
and

State Accident Fund,

Carrier.

This matter comes before the Full Commission on remand from the South Carolina
Court of Appeals, Contreras v. St. John’s Fire District Commission, 2019—UP-040. On
February 3, 2021, the parties notified the Commission pursuant to S.C. Code Ann. Reg.

67-712 that the matter was ripe for adjudication.

PROCEDURAL HISTORY
The Hearing Commissioner issued his original Order on August 27, 2013. Appeal was
taken by Defendants to the Full Commission, for which oral arguments were held

December 16, 2013, and the Appe_llate Panel issued its Order on May 5, 2014,

- remanding the case to the Single Commissioner. Claimant appealed the Full

Commission’s Order to the Court of Appeals, which issued its Order, citing Bone, on
April 3, 2015. Upon notice of the Order from the Court of Appéals, the Hearing
Commissioner (upon remand) issued his second Order on October 22, 2015, from

which Claimant appealed. After re-review of the record, the Full Commission issued its



'sécond Appellate Ordér on May 27, 2016, from which Order Claimant appealed to the
Court of Appeals. The Court of Appeéls issued its Opinion on January 23, 2019,
“vacat[ing] the Appellate Panel’'s order” and remanding the case to the Commission for
additional findings regarding the (a) shoulder, arm, and clavicle, and (b) amount of

temporéry partial benefits which Claimant is entitled to receive.

On February 3, 2021, the Commission received notice (See attached letter) from the
prevailing party, as required by Regulation 67-712, that the case was being remitted to
the Commission from the Court of Appeals. Upon the Commission’s receipt of notice on
February 3, 2021, that the Court of Appeals (a) vacatéd the Commission’s Order, and
(b) requested additional findings, the Commiésion re—revieWed the record and hereby
issues the following new Order, in compliance with the directives of the Court to (a)
‘make specific findings of fact regarding Contreras’s right arm, right shouldér, and right
clavicle’ and (b) “make specific findings of fact and conclusions of law regarding'

awarding TPD benefits to Contreras” [emphasis added].

FINDINGS OF FACT

1. The South Carolina Workers’ Compensation Commission has jurisdiction over
this matter.

2. Venue is proper.

3. As to right shoulder compensability, the Defendants admit an injury to the right
shdulder arising out of and in the course and scope of Claimant’'s employment on

'Oct‘ober 8, 2008. To the Commission’s knowledge, the compensability/admitted
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status of-CIaim‘ant’s right shoulder injury haé never been in dispute; therefore, the
Commission has never adjudicated or questioned the compensability of the right
shoulder. In cases where there is no controversy as to a body part or condition (i.e.,
where there is a stipulation of the parties as to an admitted body par‘t/ciondition), the
Commission does not make findings as to cbmpensability. However, out of an
abundance of caution in order to comply with the Court’s cﬁrective to make findings
regarding the right shoulder, the Commission would point to the Court's attention (a)
Defendants’ pleadings before the Commission in which Defendants admit a right
shoulder injury; (b) Defendants’ counsel’s stipulations at the original Hearing in May
2013 (e.g., Hearing Transcript, page 4, lines 13-14, as contéined in Record, page
534; page 9, lines 9;1 0, as contained in Record, page 539); (c) the Consent Order of
March 19, 2012, wherein. the parties agreed thét no hearing would be held at that
juncture as Claimant was not yet at maximum medical improvemeht for his
“‘admitted” right shoulder injury; and (d) the fact that Defendants paid for Claimant’s
four shoulder surgeries (two performed by authorized treating physician Dr.
Jaskwhich* on January 29, 2009, and October 1, 2009, resbpectively; and two
performed by authorized freating physician Dr. DeMarco oh Odober 11, 2010, and
March 29, 2012, respectively—See operative notes of Drs. Jaskwhich and DeMarco

as contained in Record, pages 138-145, 401-402, and 421-423).

*Notwithstanding any pleadings/counsel statements in the record to the contrary (e.g., Record, page 500), Dr.

DeMarco did not perform all four-of Claimant’s shoulder surgeries, as Dr. Jaskwhich's two sets operative notes will

attest. Dr. Jaskwhich was an authorized treating physician who performed Claimant’s first two shoulder surgeries.

The Commission alerts the Court to this fact solely for purposes of accuracy of the record.
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4. As to permanency of the right shoulder, the Appellate panel agrees with the 35%
permanency award ($69,435.45) made by the Hearing Corhmissioner (.35 x 300 weeks
per scheduled loss under Section 42-9-30(14) x Claimant’s compensation rate of
$661.29). Based upon our review of the Record, including but not limited to the
following evidence, we affirm the Singlé Commissioner’s award of 35% to the right
shoulder: (a) Dr. DeMarco’s 15% impairment rating to the shoulder; (b) although Dr.
DeMarco instructed Clamant on the date of maximum medical improvement (August 7,
2012) to retumn “PRN,” that as, of the date of the Hearing, Claimant had not returned to
Dr. DeMarco—or any other physician—for treatment for Claimant’s shoulder injury; (c)
Claimant’s restrictions from authqrized treating physician Dr. DeMarco (50 Ibs. two-
handed carrying/pushing/pulling; 40 Ibs. overhead lifting with both hands; and 20 Ibs.
overhead with right arm), to which restrictions we accord the greatest weight, rafher
than those restrictions recommended. by a one-time IME in 2011 prior to Claimant’s 4t
surgery in 2012; (d) the final 7 pages of physical therapy treatment notes (2012)
including the physical therapy discharge summary, that speak to objective
findings/improvement in Claimant’s condition (range of motion and strength) and
Claimant'’s subjective admissions to these providers (e.g., pain reduction and ability to
engage in recreational activities), notwithstanding any self-serving Hearing testimony or
earlier statements to a vocational expert to the contrary (e.g.,‘ Record, page 88). For
instance, the physical therapy discharge summary and other physical therapy records
state that Claimant’s pain at rest is “0/10,” and with activity “2/10;” that Claimant has
returned to hi’s recreational activities; that Claimant has “achieved all physical therapy

goals at 90-100%;” that Claimant made “excellent progress” with shoulder rehéb; and



that as to problems as of July 19, 2012, ph‘y'sical therapy providers wrote “none
apparent” other than periodic “L éhld [unrelated] pain;” (e) that Claimant no longer takes
prescription pain medication for his injury. (including any prescribed by his own family
physician, although Claimant treats with this physician for other conditions such as
diabetes and colds); and (f) that Claimant has no driving restrictions, and in fact drives
himself to the bowling alley where he works, drives to run errands, and also drives his
mother to the store and to her appointments (See e.g., Hearing Transcript, pages 39-41,
as contained in Record, pageé 569-571; Claimant's Deposition, pages 23-24 and 30, as

contained in Record, pages 455 and 457; Record, e.g., pages 104, 223-229, and 449).

5. As to prescription medication for Cléimant’s shoulder injury specificélly, Claimant told
providers in 2010 that“‘lt feels fine as long as long as I'm on my Celebrex.” [emphasis
added]. Similarly, when Claimant saw his one-time IME (Dr. Hughes) in 2011, Claimant
was still taking Celebrex once .a day. However, as of the date of the Hearing, Claimant
admitted that he doeé not fake any prescription pain medication for his work injury,
whether from his family physicién or otherwise; we also find this fact instructive as to the
improvement in Claimant’s condition. Prior to the date of the Hearing, as of the date of
Claimant's deposition, pages 27-28, as contained in Record, 456, Claimant had only a
few pain patches left, and was using over-the-counter medication only a “a few times a
week.” (See Hearing Transcript, page 39, as contained in Record, page 569; Record,

e.g., pages 98 and 261).



6. As to the right clavicle and right arm, Claimant pled both:body parts. Defendants

| denied both the right clavicle and the right arm as injured body parts. No body parts
other than the right shoulder were admitted by Defendants, whether in pleadings or at
the Hearing. We base this finding in part on Hearing Transc_ript, pages 4, 9, and 12, as

contained in Récorq, pages 534, 539, and 542).

7. As to the right clavicle, we  interpret the Hearing Commissioner’s Order of August 27,
2013, to show that (a) under “Stipulations,” Claimant’s only admifted injury is to his right
shoulder (Order of Commissioner McCaskill, pages i-?, as contained in Record, pages
3—4);'(b) in his “Statement of the Case,” Commissioner McCaskill specifically recognized
| that the right clavicle was aIl'eQed/pIed, but denied by Defendants '(Ordér of
Cémmissioner McCaskill, page 2, as contained in Record page-4; Hearing Transcript,
pages 11-12, as contained in Record, pages 541—542); (c) ih his findings of fact,
Commissioner McCaskill specifically set forth or listed the boqy parts he found injured
and therefore compensable: the right shbulder and fight arm (Order of Commissioner
| McCaskill, page 20, Finding of Fact #3, aé contained in Record, page 22); (d) the right
clavicle was not included in that list of compensable body parts'-expressio unius est
-exclusio alterius; (e) Commissioner McCaskill »did nof hold the cdmpen'sability of the
right clavicle in abeyance or-otherwise defer the issue until a later point in time; and
- therefore, based upon these féctdrs, (f) we find that Commissioner McCaskiII.f'ound the
right clavicle not compensable. Claimant appealed. neither (a) the denial of the
compensability of the right clavicle, or (b) any alleged failuré on'Cbmmissioner

McCaskill’s part to address the right clavicle although this body part was



specifically pled, raised at the Hearing, and recognized in the Order as an alleged
body part. Further, at the first oral argument before the Appellate Panel on December
16, 2013, the Panel interpreted Claimant’s counsel’'s comments as a concession that-—-
as the right clavicle is not listed among those body parts Commissioner McCaskill found
injured--the clavicle is non-compensable and/or abandoned which is the law of the case,
and as such, no longer a body part/condition subject to the Commission’s adjudication.'
We base this finding on the colloquy between Commissioner Beck and Claimant’s
counsel, as located in the Appellate Hearing Transcript, pages 13-14 (Record, pages

593-594, dated December 16, 2013), as set forth below:

COMMISSIONER BECK: The [Single/Hearing Commissioner’s] order only
addressed right shoulder and right upper extremity, that | see. | don't see
anything in here with regard to the clavicle.

MR. CHRISTMAS: Yes, sir. Let me address that.

COMMISSIONER BECK. Your argument that the clavicle as another body part,
while it may be dispositive at a hearing, it's sort of —the law of the case is [sic] not
in here. |

MR. CHRISTMAS: Sure.

COMMISSIONER BECK: Would you disagree with that?

MR. CHRISTMAS: | would not disagree with that,

COMMISSIONER BECK: So we've got [before the Appellate Panel] right
shoulder and right upper extremity.‘ And | assume by the right upper extremity,

you're referring to the bicep?



MR. CHRISTMAS: Yes, Sir. [emphasis added].

See also Record, e.g., pages 595-596. There was no assertion made during oral

, argument that the issue was deferred/preserved and subject to a future Hearing as to

compensability. The Panel believes it would be procedurally improper to rule on

additional body parts not found as compensable/injured, unless a hearing

commissioner’s (a) denial of compensability is appealed, or (b) failure to address a pled

body part is appealed. However, if the Court’s instruction is for the Appellate Panel to

adjudicate the compensability of the right clavicle, we would make the following

substantive findings of fact:

(@)

(b)

The shoulder is the situs of the injury, a finding we base upon the greater weight
of the evidence; if the right clavicle is implicated, it is iﬁ an incidental way for
reasons set forth infra;

No diagnostic study of the right clavicle itself (e.g., an x-ray of the right clavicle)
has ever been ordered by any physician, including but not limited to Eme_rgency
Room providers on the date of the accident, authorized treating physician Dr.
Jaskwhich‘(who pén‘ormed the first two shoulder surgeries), or Dr. DeMarco (who
performed the second two shoulder surgeries); only Claim’ant’s right “shoulder”
has been x-rayed (diagnostic test labeled as “sthIder” x-ray); and the only
MRI;s in evidence were ordered for Claimant's right “shoulder’ (Record, e.g.,
page 130;-page 175: “here for follow up of his right shoulder MRI; [emphasis

added)]; page 403: “MRI RIGHT SHOULDER [emphasis supplied]; page 443



(d)

(e)

(“XR shoulder”); and page 445: “MRI OF THE RIGHT SHOULDER” [erhphasis
supplied]); |

When Claimant completed Erﬁployer’s accident report, under “What was the
injury or illness? Tell us the part of the body that was affected and how it was
affected; be more specific than ‘hurt, ‘pain,’ or ‘sore.” .Claimant wrote: “My right
shoulder. |feel pain in the back and top of my shoulder’ (RecOrd, page 344);
Although not dispositive, the First Report of Injury contains no mention of the
right clavicle, and instead states thai Claimant hurt his right shoulder while lifting
weights [emphasis added] (Record, page 347); -

The “Incident Investigation Report: containé the statement that Claimant “felt
something pull in his right shoulder’ [emphésis added] (Record, pége 348);

In medical intake sheets completed by Claimant, Claimant never mentions his

right clavicle as injured or painful or as the location of pain; by contrast, Claimant
instead describes his problem/injury and its “Location” as the “shoulder” or “right
shoulder” (Record, e.g., page 415);

The only subjeciive reference to the right clavicle itself that we locate in

treatment records is in January 2011 (“tenderness” in clavicle), just a few

months after Claimant’s 3™ surgery, involving “acromioclavicular joint resection’—

but as part of an operation specifically described as to the “right shoulder’

(Record, pages 119 and 140);
On January 21, 2011 (after Claimant’s 3 surgery in 2010—which 3" surgery
involved t'he right clavicle 'resection--Dr. Demarco assigned a 7% right upper

extremity rating “which converts to [an] 11 percent right shoulder impairment’



()

(k)

(1)

[émphasis added]. We find it instructive that there is no additional impairment for
the right clavicle attached to this narrative treatment note. Nor in Dr. DeMarco’s
addendum does he assign an impairment to the right clavicle (Record, e.g.,
pages 118-119, 331, and 408).

Dr. DeMarco’s second impairment rating (May 2011), as stated on the
Commission’s Form 14B, is 11% to the right shoulder; and no other body part is
indicated as affected, including but not limited to the right clavicle (Record, page
100).

On the date of maximum medical improvement after Claimant’s 4‘“ and final
surgery (August 7, 2012), Dr. DeMarco assigned a 9% impairment rating, with no
mention of the right clavicle as impaired, disabling, or complained of (Record,
page i04); |

On the same daté (August 7, 2012), Dr. DeMarco listed, under both
‘Assessment” and “Treatment,” only “Shoulder pain’—there is no reference to or
mention of right clavicle pain or other clavicle problem under these categories
(Record, pages 103-104);

On September 4, 2012, Dr. DeMarco’s Form 14B (to which Commission Form we
give great weight) states that as to “Body part(s) injured,” it is Claimant’s “Rt.
Shoulder;” and as to “Body pari(s) affected:” Dr. Demarco did not include the
right clavicle, although thére was a blank for this physician to write in or
otherwise include the right clavicle. In this document, Dr. Demarco states that
Claimant has a 9% right upper extremity impairment rating, which rating Dr.

DeMarco converts to a 15% shoulder rating (Record, page 449).

10



(m)

In the "qheck-the—box” questionnaires (October 2012) sent by Claimant to the
authorized treating physicAian, there are no causation/aggravation statements with
regard to the right clavicle in éithér items (1) or (2); we give greater weight to this
evidence from the authorized treatihg physician than we give to the causation
opinion from Claimant’s one-time IME who evaluated Claimant prior to the date -

of (i) Claimant's last surgery, (ii) physical therapy discharge notes, and (iii)

maximum medical improvement (Record, pages 101-102; See also Record,

pages 94-95);

Claimant’é vocational evaluator states that Claimant “continues to have pain in
his right shoulder’ and which radiates up to the top of his right shoulder
[emphasis added]. We cannot locate in this report where Claimant himself
separately and subjectively refers the evaluator to r;is “clavicle.” However, as far
as any practical or functional limitations are concerned, Claimant’s condition has
clearly improved since the date of his vocational assessment: | Claimant told his
vocational évaluator (in 2011) that he is no longer able to bowl or fish, a
stétement inconsistent with Claimant’s abilities as later expressed to other
providers that he has returned to recreational activities (2012) and an admission
at his deposition (2013) that he has “sort of cut down on [fishing]” and that jétties
are “where | like [present tense] to go"—i.e., not “liked” to go or “used” to go
[emphasis added]. Additionally, we note that Claimant admitted to Dr. Hughes
that he does |n fact bowl (Record, page 98), but Claimant inconsistently told his
vocational evaluator, just four days later (Reéord, pages 87-88), that he cannot

bowl and even “cannot allow his right arm to swing naturally’ [emphasis added]
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(o)

(e.g., Record, bages 86—93, dat_ed 2011; Cf. Record, page 98: able to do some
bowling, dated _2011; page 223: 'feturned to recreational activ.ities, dated 2012;
page 456, dated 2013); and | |

Claimant takes no prescription medication for his right clavricle, a finding we base
on Claimant’s admission that he takes no pain medicétioh for His work related
condition, although he treats with a family physician for other conditions/ilinesses
such as diabetes and colds (Hearing Transcript, page 39, as contained in

\
Record, page 569, lines 21-23; Record, page 455).

8. As to the right arm, we find the following:

(a)

~(b)

(c)

The situs of the injury is _t'h,e shoulder, a finding we base on the greater weight
of the evidence, including but not limited to the specificl evidénce cited herein;
No specific or separate diagnostic study of thé armlhumerus/radius/ulna/bicep
muscle itself has ever been ordered by any physician in this'case-—whether by
x-ray or MRI, and whether before or after Claimant’s surgeriéé; the only
diagnostic studies ever ordered for Claimant are labeled for the “s’houlder’; or
“righf shoulder’ after “Injury to shoulder”’ (e;g., Reéord, pages 146 and 149-
150; pége 175: “here for follow up of his n'ghf shoulder MR, [emphasis '
added]; page 403. “MRI RIGHT SHOULDER [émphasis supplied], page 443
(“XR Shoﬁlder’f); and page 445. “MR| OF THE RIG‘HT SHOULDER” |
[emphasis supplied]) ‘ |
Claimant's 2008 shoulder MR, as intérpreted by both Dr. Thesing and

authorized treating physician Dr. Jaskwhich, does not identify"a “biceps”
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(e)

~

injury: Dr. Thesing found “1. Supraspinatus tendinitis but no evidénce ofa
full thickness rotator cuff tear. 2. Probable superior labral tear; and 3.
Moderate AC joint arthrosis.” Dr. Thesing lists no pathology with regard to the
biceps tendon; similarly, Dr. Jaskwhich (the authorized treating orthopedist),
upon his review of this MR, identified a labral tear, but did not document any
biceps pathology (See e.g., Record, pages 149, 175, and 403); |

For Claimant’s first surgery (January 2009), a right shoulder arthroscopy, the
pre-operative diagnosis was “right shoulder pain” and SLAP tear; the post-
operative diagnosis is the same. During surgery, the authorized surgeon
specifically examined Claimant’s biceps tendon and documented the fact that
“The biceps tendon itself was intact’ and that "Care was taken to avoid undue
tension on the biceps tendon;” the anesthesiologist also refers to Claimant’s
surgery as “right shoulder arthroscopy” [emphasis added] (Record, e.g.,
pages 144, 1563, and 401);

As to the August 2009 MRI, Dr. Jaskwhich (the authorized treating
orthopedist) interpreted the MRI as showing, other.than the labral pathology,
“no other abnormality noted except for some ten‘dinosis in the rotator cuff:;”
although the radiologist had noted some “mild” tendinopathy of the intra-
articular portion of the biceps tendon, Dr. Jaskwhich did not so opine, and
Claimant’s subsequent surgery (as referenced in the next item) showed that
the tendon was infact with no documented issue (Record, pages 146 and

169); -
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(f)

(9)

Claimant's second surgery (October 2009) was also labeled a “right shoulder”
arthroscopy during which surgery the biceps tendon itself was examined
again and found to be “intaqt,” and the biceps was also “intact with no
evidence of ‘tearing” [emphasis added] (Record, page 142);

On the intake sheet Claimanf completed at his first visit with Dr. DeMarco
(201 O), Claimant wrote that as to the “Location” of his “préblem/injury” was his
“right shouldér.” As to the description of his problem, CIaiman't wrote
"shouldér pain;” undef “nature of the injury,” C!aimant wrote “shoulder pain,
pressure, popping.” Under “Other medical problems:” Claimant did not write
“‘arm’ or “biceps;” he left this line blank. To the question, “What is the most
acti\)e thing you do with your arms, i.e., sports, chores, home repair or work
relafed activity?”, Claimant wrote “work on cohputen bowling, fishing"

[emphasis added] (Record, e.g., pages 134-136; Hearing Transcript, page 32,

lines 2-3, as contained in Record, page 562, as to Claimant'’s right hand

dominance).

During the 2010 shoulder surgery (Claimant’s 3"—the first one performed by
Dr. DeMérco), Dr. DeMarco documented that “The biceps was pulled and the
joint seemed to be completely normal.” Some scar tissue interfered with the
biceps gliding in and out 'of the bicipital groove, but after “good debridement,”
he was “able to see that in full internal and external rotation there was no.
undue pulling on the biceps like it was at the begir-ming‘of the case prior to the
resection.” (Record, pages 140-141 and pages 421-423). Dr. DeMarco later

wrote (Record, page 114) that during this 3 surgery, he had “pulled in as
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(i)

@)

0

much of the biceps into the joint, and this is typically WI;1at we do, and in that
region it appeared normal and so | did not decide to look further or rélease
anything” (See also page 98, wherein Dr. Hughes also noted that during this
34 surgery, the intra-articular biceps tendon was found to be “intact”),
Because Claimant was left with some causally-related bicep pain after the 3"
surgery, Dr. DeMarco performed a 4" surgery: the Appellate Panel finds
instructive the fact t}hat Dr. DeMarco wrote that the 4" surgery (including the
“right shoulder long head biceps tenodesis”) is “absolutely the last thing that
can be done in the shoulder...” [emphasis added]. During the sUrgery, Dr.
DeMarco noted a “very small area” of grade i changes of the upper anterior
humeral head, but the remainder of the cartilage was wvithin normal limits. He
noted some tendinopathic changes of the biceps'and in his repair, “applied
gentle fixation to the tendon” (Record, pages 114, 138-139, and 406);

On January 2ﬁ, 2011, the date of Dr. DeMarcp’s first impairment rating, he

assigned an 11% permanent right shoulder impairment and converted

to/from both a 7% right upper extremity and 4% whole person rating (Record,

" pages 118-119, 331, and 408);

In May 2011 (after Claimant's 3'd.shoulder surgery), Dr. DeMarco assigned a
second impairment rating, as stated on the Commission’s Form 14B, as 11%
to the “right shoulder” with no other body part listed as affected -
[emphasis added] (Record, page 100), |

After Claimént’s 4 shoulder surgery, his condition improved, a finding we

base upon the clinical treatment findings of Dr. DeMarco in his last two
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(m)

(n

narrative treatment notes (June 26, 2012, and August 7, 2012—date of MMI).
On June 26, 2012, Claimant was using Celebrex and Flectdr patches but
reported that his pain was “minimaf’ but with some “spasms” around his
bicep; however, Dr. DeMarco’s “Assessment” and “Treatment” both refer to
Claimant’s shoulder only, as “The upper extremity was grossly neurologically
and vascularly intact. Motor function was also intact distally” (Record, pages
105-106). On August 7, 2012—the date of MMI and the last date Claimant
saw Dr. DeMarco~-Dr. DeMarco also found Claimant’s upper extremity
gross neurologically and vascularly intact. Dr. DeMarco’s only
Aséessment” on this date (located oh page 2 of this record) was
“Shoulder pain” [emphasis added). Claimant reported that he was “doing
well” (Record, pages 103-104);

In his narrative note of August 7, 2012 (after the last of Claimant’s shoulder
surgeries), Dr. DeMarco assigned a 9% impairment rating, of whic;h rating Dr.
DeMarco attributed 3% to biceps atrophy. We find instructive that Dr.
DeMarco again refers to Claimant’s last surgery as the second surgery Dr.
DeMarco performed on “this shoulder’ [emphasis added] (Record, pages 103-
104), |

On September 4, 2012, Dr. DeMarco completed the Commission’s Form 14B,
which states that as to “Body part(s) injured,” Dr. DeMarco wrdte “Rt.
Shoulder,” and under “Body part(s) affected,” Dr. DeMarco listed no

others (i.e., the line is left blank as to other body parts affected). Dr.
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(0)

(P)

DeMarco specifically converted Claimant’s 9% right upper extremity
impairment rating to a 15% shoulder rating (Record, page 449):

We find instructive Claimant’s statement to his vocational expert that in the
mechanics of the injury, Claimant “felt a ‘pop’ with significant pain in his right

shoulder” [emphasis added] (Report of Hutchinson, page 2, dated October

12, 2011, as contained in Record, page 87 ). As of the time of the evaluation,

the vocational expert goes on to say that Claimant “continues to have pain in
his right shoulder that he described as ‘stabbing’ with ‘sharp’ pain radiating up

to the top of his shoulder’ (Page 2 of the Report, as contained in‘Record,

. page 87); by contrast, the check-the-box questionnaires provided by Claimant

inconsistently state that Claimant's shoulder pain radiates downward “into his
right biceps” b[emphasis added] (Record, pages 101-102);

All four surgeries that Claimant underwent are, in their captions/descriptions,
labeled both pre- and post-operatively as “Right shoulder’ procedures
(including but not ]imited to “Right shoulder long head of biceps
tendinopathy”); similarly the pre- and post-operative diagnoses begin with the
words ‘;Right shoulder’ [emphasis added] (Record, pages 138-145 and 421-
423); '

We give great weight to the fact that Claimant has not returhed for treatment
with Dr. DeMarco since August 2012 for his right “arm” or “bicep.” Nor is
there any other evidence in the record that Claimant has sought any further
treatment whatsoever with any other physician for his right “arm” and/or

“bicep” (Record in its entirety);
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()

- We considered Claimant’s “check-the-box” questionnaires, sent by Claimant

to the authorized'trea'ting physician, but note that these questionnaires were
not part of or in response to or accompanied by any clinical treatment visit.
We are mindful of the fact that these questiohnaires do state that there was
an injury and/or aggravation to the right biceps, but then qualify théi ,
statemeht by séying the affect is radiating bain and tenderness “into” the right

biceps; the Appellate Panel finds this check-off response inconsistent with

| Claimant’s subjective complaint to his vocational expert, whose 2011 report

states that Claimant feported that his pain radiates upwards. The
questionnaires ére also inconsisfent with Dr. DeMarco’s 14B’s to which we
give great weight (Record, pages 87, 100-102, and 449);

During the time Qf Claimant’s one-time IME (2011), Clairﬁant was still taking

Celebrex; however, after the 4t and final surgery, Claimant had stopped

- taking Celebrex. By May 2012, in a narrative treatment note, Dr. DeMarco

‘states that Claimant has stopped taking Celebrex, that he was “doing very

well ahd is making improvements;” the aésessmeht' is “shoulder pain;” and
Claimant w.'a's still, however, using Flector patches for fnorning pain over the
bicéps [emphasis added]. By the date of his deposition (2013), Claimant was
no Ionge'r taking Celebrex. By the date of the Hearing in 2013, Claimaqt was
not using prescription pain medication, including any prescribed by his family:
physician, although Claimant undergoes treatment with his family physician
for other maladies and ilinesses (e.g., Hearing Transéript, page 39, as

contained in Record, page 569; Record, pages 107-108);
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(w)

We also considered and are therefore mindful of the fact that Claimant
received an injection into his biceps tendon—in May 2010 (prior to his third
surgery). This injection wés administered after Claimant reported pain after
working in his yard and “thinks he may have aggravated the shoulder”
[emphasis added] (Record, page 164); and

As far as any practical or functional limitations are concerned, Claimant's
condition has clearly improved since the date of his vocational assessment in
2011: Claimant told the vocational evaluatdr that he is no longer able to bowl
or fish, a statement inconsistent with Claimant’s abilities as later expressed to
other providers that he has returned to recreational activities (2012) and an
admission at his deposition (2013) that he has “sort of cut down on [fishing]”
and that jetties are “where | like [present tense] to go’—i.e., not “liked” to go
or “used’ to go [emphasis added]. Additionally, we note that Claimant told Dr.
Hughes that he does in fact bowl (Record, page 98), but just 4 days later
Claimant inconsistently told his vocational evaluator (Record, pages 87-88)
he cannot bow! and even “cannot allow his right arm to swing naturally’
[emphasis added] (e.g., Record, pages 86-93, datéd 2011, Record, page 98:
able to do some bowling, dated 2011; page 223: returned to recreatio‘nal

activities, dated 2012; and page 456, dated 2013).

9. As to any other part of the right arm (i.e., not the biceps area), Dr. DeMarco found

that Claimant’s “elbows, wrists, and neuro reveal full range of motion appropriate for the
patient’s age without tenderness, effusion, instability, ecchymosis, edema, atrophy or

spasticity.” After Claimant’s final surgery, there are no deficits noted at the elbows or

19



wrists; Dr. DeMarco in treatment records found the upper extremity to be “neurologically

and vascularly intact. Motor function was also intact distally” [emphasis added]

(Record, e.g., pages 106-108, 110, 112, and 114).

10. As to both the right arm and right clavicle, we give the greatest weight to the
treatment records accompanied by a clinical visit, rather than to check-the-box
questionnaires sent by Claimant and for which there was no accompanying clinical visit
and/or narrative treatment note. .For instance, in the last narrative treatment note from
Dr. DeMarco of August 7, 2012 (the date of maximum medical improvement), Dr.
DeMarco’s “Assessment” was "Shoulaer pain” (under this particular heading), and the
“Treatment” heading lists only “S.houlder~Pain” as well. As part of the impairment rating
to the right shoulder, Dr. DeMarco assigned 3% for biceps atrophy and 1% for
pain/spasm [emphasis added]. This appears to the Appellate Panel to be the eXtent of
any incidental involvement regarding the arm with nothing specifically regarding the

clavicle (Record, pages 103-104 and 404-405).

11. As to both the right arm and right clavicle, we considered Claimant’s one-time IME
opinion (Dr. Hughes—who provided no treatment in this case), but find that (a) the
report was created prior to Claimant’s final surgery and recovery; and (b) we éannot :
ignore or overlook the fact that Dr. Hughes specifically states in his opening paragraph
under “HISTORY OF PRESENT ILLESS [SIC]:” “I have been asked to perform an
independent medical evaluation for the right shoulder’—as to the situs of the injury, we

find it instructive that Dr. Hughes was not asked to perform an independent medical
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evaluation for the “clavicle” or “arm” or “biceps.” [emphésis supplied; emphasis added].
Dr. Hughésv ‘in the second paragraph of the report states that Claimant “injured the
shoulder” (i.e., no 6ther body parts are referenced in this narrative as inj'ured) when
Claimaﬁt was lifting weights at work [emphasis added]. In an accompanying “check-
the-box” questionnaire dated'October 6, 2011 (the same date as the right shoulder IME
evaluation), Dr. Hughes checked off that Claimant’s injuries to his right shoulder, right
upper extremity, right biceps and right clavicle were caused by and/or aggravated by the
accident. In the next “check the box” statement, Dr. Hughés clarifies that the right
shoulder injury “affects the right Upper extremity by way of pain and tenderness into his
right biceps and clavicle,” which we interpret as radiating pain and tendemess from the
shoulder. However, Dr. Hughes provides no impairment in the blank after “RIGHT
UPPER EXTREMITY” (as to any percentage for arm/biceps) ahdvrates the right clavicle
as to the “A-C joinf” as 10% to the upper extremity [emphasis added] (Record, pages

94-99).

12. As to the right arm and right clavicle, when Claimant was debosed in late April 2013
(approximately 8 months after he reached MMI and received his_ last treatment with any
physician), Claimant initially answered the questio.h “Now, have you injured any other
body parts other than ybur right shoulder?” Claimant did not answer arm, biceps, or
clavicle, and instead only answered “right shoulder” and his previous (unrelated) left
shoulder workers’ compensation injury. Only in later testimony did Claimant add his

right biceps, but he did not include his right clavicle (Claimant’s Deposition, page 24

lines 6-8, as contained in Record, page 455; Deposition, page 25, as contained in
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Record, page 456; Cf. pages 37-38 of the deposition, when Claimant was later
questioned by his counsel; See also Hearing Transcript, pages 34-35, as contained in

Record, pages 564-565).

13. As to the right arm and right clavicle, when Claimant was completing his state
disability form in November 2010, Claimant was asked “What is your injury or
sickness?” Claimant wrote “torn labrum” which occurred while “lifting weights” at work.
Claimant did not mention 6r list his arm, biceps, biceps tendon, or clavicle (Record, e.g.,

page 232).

14. As to the right arm and right clavicle, when Claimant reached MMI (August 7,
2012), the last narrative treatment (See “History of present illness”), Claimant presented
for follow up on his right shoulder--not hié right clavicle and/or biceps. Claimant was
noted to be doing well, and that his only issues were some muscles [si‘c] spasms and
pain “if he leans on his arm but‘ nothing terrible;” Claimant had already stopped taking

the Celebrex but was still using Flector patches [emphasis added] (Record, page 103).

15. As to the right arm and right clavicle, by the date of the 2013 Heéring, Claimant was
not using any prescription pain medication (Hearing Transcript, page 39, as contained in

Record, page 569).

16. As to the right arm and right clavicle, we find that there is no functional disability or

loss of use in additional to that which Dr. DeMarco encompassed within his 15%

22



shoulder rating, and which we find included in our 35% award ($69,435.45) to the right
shoulder. Even prior to the 4% surgery, Claimant is documented as able to engage in
recreational bowling, one of Claimant’s hobbies (Record, e.g., page 98). As of the date
of the Hearing, Claimant continues to work at a bowling alley where he has done so for
the previous 12 years (Hearing Transcript, pages 35, 39, and 43, as.contained in
Record, pages 565, 569, and 573). As Claimant’s specific duties as front desk clerk at
the bowling alley require him to check customers in, rent shoes, and coordinate
Ieagues—ﬁowhere in the record is there any evidence that Claimant is required to bowl

or demonstrate any bowling technique—-the greater weight of the evidence shows that

Claimant bowls on a voluntary, recreational basis—and not as a requirement of
employment. Similarly, according to thé physical therapy discharge records after
Claimant'’s 4" and final sho.ulder surgery, Claimant “‘demonstrates a return to his
recreational activities,” evidence to which we give greater weight than self-serving
statements, previous statements, or testimony at the Hearing to the contrary. For
instance, one physical therapy record dated prior to the 4! surgery states that Claimant

bowled with a 12—Ib. ball during which activity Claimant felt “stiff but no [increased] pain.”

In contrast to the physical therapy discharge notes stafing that Claimant had returned to
recreational activities, Claimant inconsistently told his vocational evaluator in October
2011 that he is no longer able to bowl or fish, which statement we find unsupported by
the records cited in this finding as well as by Claimant’s deposition testimony in -which
he testified that he has “cut back” on fishing. Altérnatively, we find that Claimant’s
condition greatly improved after the date of his vocational evaluation. It does not seem

reasonable to the Appellate Panel that a person who (a) is able to bowl with his injured
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arm (as even Dr. Hughes docu’me'_nted in 2011), and (b) has returned to bowling
recreationally (as bhysical therapists documented in 2012), has a physical deficit of
significance with regard to either Claimant's right arm or right ctaVicle. We give greater
weight to these physical therapy records as to Claimant'’s functional improvement and
abilities than we give to any self—servrng statements/testrmony to the contrary. The -

treatment records speak to the shoulder as the (a) srtus/source of Claimant’s

injury/condition, (b) labeled operative procedures which Claimant underwent, and (c)
diagnostic testing: Claimant underwent (medical evidence in its entirety; See also e.g.
Claimant's Deposition, pages 7-9, as contained in Record, pages 451 -452; Claimant’s
Deposition; page 26, as contained in Record, page 456; Reeord, e.g., pages 86-93, 98,

223, and 234).

17. As to the right arm and right clavicle, we also find'it instruc_:tive as to any additional
impairment or involvement of another body part that the record before the Panel is
devoid of any evidence that Claimant has returned to Dr. DeMarco.since August 7, 2012
(M'Ml), with any complaints and/or for treatment for either the right arm dr right clavicle,
although Dr. DeMarco had advised Claimant to return for treatment as needed. In fact,
Claimant admits that he.has‘ 'ngtreturned to Dr.'DeMarco for treatment for his shoulder
(or biceps/arm or clavicle). Nor is there any other treatment record in evidence from

any other physician—whether personal, authorized, or IME--showing that Claimant has

sought treatment for either his right arm or right clavicle since he was re’leased at
maximum medical improvement (Hearing Transcript, page 39, lines 15-20, as contained

in Record, page 569; Record in its entirety).
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18. Claimant has an average weekly wage of $1,174.20, making for a compensation

rate of $661.29, the maximum compensation rate }for 2008..

19. Claimant was 51 years old at the time of the 2013 hearing.

20. Claimant is a high school graduate (1979).

21. Claimant is a US Army veteran who was honorably diséharged.

22. Al of Claimant’s jobs prior to his work at the fire department were physical in

nafure.

23. Claimant’s job at the fire department which he held for over twenty-two years is
physical by description.

\
24. Dr. James DeMarco, the authorized treating physician, states on the Form 14B
(dated 05/16/11) that Claimant is unable to return to work at his employment with the St.

John'’s Fire District Commission.

25. Dr. DeMarco’s opinion is corroborated by Jean R. Hutchinson, M.Ed., who is a

certified rehabilitation counselor and is certified in vocational evaluation. Dr. Charles’

25



Hughes (Claim'ant’s IME) also opines that he does not think the Claimant can return to

his prior employment.

26. Defendants.did not submit a vocational evaluation. However, as we are specifically
instructed to make findings regarding the right shoulder, we find that Claimant’s right
shoulder has improved since the date of the 2011 vocational evaluation, based upon
evidence from 2012 (e.g., physical therapy notes) and 2013, as referenced herein,

although not to the extent that Claimant can return to his heavy job with Employer.
27. Claimant reached maximum medical improvemént as of August 7, 2012,

28. Claimant has suffered 35% permanent partial disability to his right shoulder,

equating to an award of $69,435.45.

29. Based upon the evidence set forth herein, we conclude that any effect of
Claimant’s right shoulder injury on Claimant’s right clavicle and/or right arm is (a)
incidental, and (b‘) functionally incoﬁsequential, and in any event a part of and

encompassed within our 35% award to the right shoulder.
30. The Hearing Commissioner’s prior Orders with regard to (a) future medical care as

. recommended by the authorizéd treating physician, and (b) his other findings not

inconsistent with the findings in this Appellate Panel Order, are hereby affirmed.
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31. As to the location of any evidence in the Record referenced herein, the Commission
will provide, upon the Court’s request, any additional citations for the Court’s
convenience and review prior to the issuance of the Court’s order. See Burnette v. City
of Greenville, 737 S.E.2d 200, 401 S.C. 417 (Ct. App. 2012): “Because no evidence

indicates ... we are forced to conclude ... " [emphasis added].

32. Asto témporary partial disability benefits, we find that Claimant is entitled to
temporary pértial vdisability benefits in the amount of $29,824.18 for the period of»
September 26, 201 1. through August 7, 2012, the date of maximum medical
improvement.. This finding is based upon the following: Claimant executed é Form 17
stating t'haft‘ the carrier paid temporary total disability benefits from October 18, 2010

~ through September 25, 2011. Because Claimant received temporary total disability
benefits for more than 150 days, the carrier was required to continue paying indemnity
benefits absent a Commissidn Order to the contrary pursuant to S.C. Code Ann. § 42-9-
260 (F)(2021) and 67 S.C. Code Regs. 506D (2021). There is no record in the
Commission file |nd|cat|ng that the carrier filed a Form 21 to stop-pay benefits. Claimant
is not entitled to receive both temporary total disability and temporary partial disability
benefits concurrently. See S.C. Code Ann. § 42-9-10 (2021) and S.C. Code Ann. § 42-
9-20 (2021). In addit}ivon to his employment with St. John’s Frire District Commission,
Claimant was also employed by AMF Bowling lanes from at least January 21, 2011
thrbugh May 10, 2013. He received $1,781.03 in gross wages from AMF Bowling‘Lanes
from September 30, 2011 through August 7, 2012 per the wage records submitted. This

amounts to approximately $39.49/ week during this 45.1 week period of employment.
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Therefore, per S.C. Code Ann. § 42-9-20, Claimant;s average weekly wage is
calculated by subtracting the weekly amounts he receiveg while working for AMF
Bowling Lanes ($39.49/week) from his pre-injury wages ($1,174.21). Under this
calculation, Claimant's avgragé weekly wage equals: $1,134.72. He is entitled to
weekly compensation that is 66 2/3 % of the difference between his pre-injury wages
and the wages he is able to earn thereafter but not more than the state maximum fqr
2008. $1,134.72 X .6667= $756.51 (reduced to the state maximum $661.29). S.C.
Code Ann. § 42-9-20 (2021). Therefore, as previously stated, Cléimant is entitled to
temporary partial disability benefits until the date of maximum medical improvement in

the amount of $29,824.18 ($661.29 X 45.1=$29,824.18):

33. In addition to his permanency award of $69,435.45 for the right shoulder, Claimant

is entitled to $29,824.18 in temporary partial disability benefits.

RULINGS OF LAW

The following sections of the South Carolina Code of Law give the appropriate definition

of divisions of the South Carolina Workers' Compensation Act as applicable to this case:
1. 8.C. Code Ann. Regs. 67-712 requires that “[t]he prevailing party shall . . . notify

the Commission in writing when a final order issued by the courts on appeal remits

jurisdiction to the Commission.”
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2. S.C. Code Ann. § 42-1.-40 is appiicable as it defines ‘average Weekly wages’.

3. ‘S.C‘. Code Ann. § 42-9-20 provides tHe amount of comp'elnsation for partial '
disability. South,CaroIiné Code Section 42-9-30 governs schedule of period of
disability and comperisation |

4. S.C. Code Ann § 42-9-30(14) provrdes the scheduled perlod of dlsabllrty for the

loss of use of the shoulder
- ORDER

IT IS HEREBY ORDERED AND DECREED that Cla'im_ant is awar’_dved 35% permanency
to the right sr\oulder (105 weeks of compensation) equating to $69,435.45. This award
encdmpasses and includes ény.incidental effect on Claimaﬁt’s'right Clévicle, right bir;ep,
and/or right bicep tendon. Claimanf is not entitled to receive separafe awards for either

the right arm or right clavicle.

IT 1S HEREBY ORDERED AND DECREED that Claimant is addltlonally entltled to

temporary partlal disability benefits in the amount of $29 824 18.

By: : .
Cémmissioner Scott Beck, Chair




STEPHEN B. SAMUELS
P. JASON REYNOLDS
ATTORNEYS AT LAW

February 3, 2021
Amy Bracy, Judicial Director
SC Workers' Compensation Comrmssxon
Post Office Box 1715

Columbia, South Carolina 29202-1715

Re:  Thomas Contreras v. St. John’s Fire District Commxss:on
WCC File No. 0822640

Dear Ms, Bracy'

Please find attached an Opinion of the Court of Appeals in the above referenced case. The
Court of Appeals remanded and vacated the Commission’s order with instructions. I am forwarding
the Opinion to you for disposition by the Appellate Panel pursuant to the remand instructions. By
copy of this letter, I am serving same upon the Respondents as indicated by the attached Certxﬁcate
of Service.

Thank you for your assistance with this matter. If you need further information, please do
not hesitate to contact me. I look forward to receiving the new Order from the Full Commission.

Sincerely yours,

Stephen B. Samuels

"SBS/wp
Enclosures

ccw/encl.:  James G. Christmas, Esquire
: Margaret M. Urbanic, Esquire
Page S. Hilton, Esquire
" Erin Farthing, Esquire

WE WORK FOR THE PEOPLE WHO WORK
1320 RICHLAND STREET, COLUMBIA, SC 292011 P, (803) 779.4000 [ F: (803) 779.4004 | WWW,.SAMUELSREYNOLDS.COM
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Order Served via E-Mail:

Margaret M. Urbanic James G. Christmas

Clawson & Staubes .Christmas Law Firm
purbanic@clawsonand staubés.com ge@gchristmaslaw.com
Erin Farthing

State Accident Fund Stephen B. Samuels
efarthing@saf.sc.gov Samuels Reynolds Law Firm

stephen@samuelsreynolds.com

Order Served via USPS

The Honorable Jenny Kitchings
Clerk of Court

P.0. Box 11629

Columbia, SC 29211

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented

party(ies).
By Eugenia Hollmon on June 4, 2021



