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Introduction

The purpose of this sales and use tax manual is to provide businesses, Department of Revenue
employees and tax professionals a central summary of information concerning South Carolina’s
sales and use tax law and regulations. To that end, the manual references specific authority,
including the law, regulations, court cases, Attorney General Opinions, and Department advisory
opinions’.

While it is not possible to discuss every issue, this manual strives to deal with a variety of issues.
In addition, due to changes in tax law as well as new court decisions, this manual is a constant
“work-in-progress.” With that in mind, your suggestions for improvements and areas of
discussion for future editions are welcomed.

Disclaimer

This publication is written in general terms for widest possible use and may not contain all the
specific requirements or provisions of authority. It is intended as a guide only, and the
application of its contents to specific situations will depend on the particular circumstances
involved. This publication does not constitute tax, legal, or other advice and may not be relied

on as a substitute for obtaining professional advice or for researching up to date original sources
of authority. Nothing in this publication supersedes, alters, or otherwise changes provisions of
the South Carolina code, regulations, or Department advisory opinions. This publication does
not represent official Department policy. The Department would appreciate any comments or
notification of any errors. Such comments should be sent to:

John P. McCormack
South Carolina Department of Revenue
Post Office Box 12265
Columbia, SC 29211
mccormjfidor.sc.gov

References

Department Website. This publication cites many South Carolina code sections, regulations,
attorney general opinions, and Department advisory opinions (Revenue Procedures, Revenue
Rulings. etc.) The full text of these references is available through the Department’s website at:
www.dor.sc.gov.

' Department advisory opinions include revenue rulings. revenue procedures. private letter rulings, technical advice
memorandums and information letters.
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Advisorv Qpinions by E-Mail. The Department has an “Advisory Opinion E-Mail Subscription
Service.” Persons who sign up for this free service will auromatically receive draft, temporary,
and final Revenue Rulings and Revenue Procedures, and final Private Letter Rulings and
Information Letters by e-mail. These statements provide guidance conceming the application of
laws administered by the Department. To sign up, go to the Department’s website and click on
“Department Advisory Opinions” and “Advisory Opinion E-Mail Subscription Service.”

Advisory Opinion Index. Advisory opinions issued by the Departiment are available on the
Department’s website and are indexed by both tax type and calendar year. To view an
alphabetical index listing all advisory opinions by tax type, click on “Alphabetical Index of
Advisory Opinions.” To view a chronological index of advisory opinions issued during the
calendar year, click on *Calendar Year Index of Advisory Opinions.™

Other Sites. Also available through the Departument’s website are Administrative Law Court
decisions and proposed legislation at the General Assembly. These sites can be accessed from
the Department’s website by clicking on “Links to Other Sites.”
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General Overview

I
A. History

The state sales and use tax was firstjimposed in South Carolina in 1951. The imposition
of the tax was upheld by the State Supreme Court in Stare ex rel. Roddeyv v. Bvrnes, 219
S.C. 485,66 S.E.2d 33 (1951). Ove{ the years, the state tax rate has increased as follows:

1951 ~ 3% |
1969 — 4947 |
1984 — 5%

2007 — 6% l

As enacted in 1951, the original state sales and use tax law contained 19 exemptions.
Today. there are 78 exemptions; and several of these 78 “exemption provisions” are in
fact multiple exemptions. In addmon there are other sales and use tax exemptions
contained in other areas of the South Carolina Code of Laws.

I
The original sales and use tax law established a maximum tax ol $75.00 on any single
item. This was repealed in 1955.” From 1984 through 1986 various maximum tax
provisions were cnacted for specific items, such as motor vehicles, boats, aircratt, self-
propcllcd light construction equipment, certain trailers, manufactured homes, musical
instruments and office eqmpment sold to a religious organization, and certain research
and development machinery.® ’

. . ' .
Over the years, the imposition of the sales and use tax has been expanded to include
various services and intangibles such as sleeping accommodations, communication
services, laundry and drycleaning services, and electricity.

In 1991, the first local sales and use|tax to be administered and collected by the
Department of Revenue was authorized by the General Assembly. Today, the Department
of Revenue administers and collects on behalf of local jurisdictions several types of local
sales and use tax as well as the Catawba Tribal Sales Tax.

"Act No. 379 of 1951.
T Act No. 274 of 1969,
J Act No. 512 of 1984,
* Act No. 388 of 2006.
3 Act No, 233 of 1955,

B Tl mvnviimicmn rve Fae mnminio cananeals ned dacalamacant cenaliones o fotar cnme dad wad maaboned b,
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The “South Carolina Sales and Use Tax Act” can be found in Chapter 36 of Title 12.

B. Rates and Impositions

South Carolina imposes a 6% sales tax’ on the gross procceds of sales of every person
engaged in the business of selhng tangible personal property at retail. The retailer is
liable for the tax. The sales tax is also imposed on the fair market value|of items
originally purchased at wholebdle that are withdrawn for use by the business or by any

person withdrawing the property.®

South Carolina imposcs a complementary 6% use tax® on the sales )ncu
I

of tangible

personal property purchased at retail for storage, use, or other consumptlon in South
Carolina, regardless of whether the retailer is engaged in business in South Carolina. The
usc tax is the liability of the purchaser.'® If the purchaser; however, has|a reccipt from a
seller required or authorized to collect the state use tax showing the sell er has uollected
the tax from the purchaser, the purchaser is relieved of the liability for the tax."" South

Carolina allows a credit against the use tax due in South Carolina for the

state and local

]
sales or usc tax due and paid in another state on purchases of tangible personal property.

In addition to applying to the sale or use of tangible personal property (e.

clothing, computers, etc.), the sales and use taxes also apply lo:

|
. . . . 12
(1) certain communication services, !

t
(2) laundry and dxy cleaning services, ' :
(3) electricity,™

g., fumiture,

(4) the fair market value of tangible personal property manufactured within South
Carolina or brought into South Carolina by its manufacturer for storage, use,

or consumption in South Carolina by the manufacturer, 3

(5) transient construction property, '® and
(6) the furnishing of accommodations.’

!

7 $South Carolina Code §§12-36-910(A) and 12-36-1110.
4 Soulh Carolina Code § 12-36-110(c)(1).

7 South Carolina Code §§12-36-1310(A) and 12-36-1110,
' South Carolina Code §12-36-1310(A).

" South Carolina Code $12-36-1330. See also South Carolina Code §12-36-2130(1) .m!d McJunkin v. Cirv

oj Orangeburg 238 F.2d. 525 (1956).
" South Carolina Code $§12-36-910(B)(3), 12-36-910(B)(5). 12-36- 1310(B)(3), 12-36
17-.)6 26435,
* South Carolina Code §§12-36-910(B)} 1) und 12- 36-1310(B)(1).
" South Carolina Code §§12-36-910(B)(2) and 12-36-1310(B)(2).
13 South Carolma Code §§l7 '%6-910(8)(4) and 12-36-1310(B)}(4).

1310(B)(5), and
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- ; 9
accommodations for less than 90 days to the same person and a 6% sales tax'® on
“additional guest charges™ added to|the guest’s room charge for a specific amenity or
service.

C. Local Sales and Use Taxes

Local governments have limited authority to levy local taxes and fees. A local govemning
body may not impose a new tax unless specifically authorized by the General Assembly.
As explained below, local sales and|use taxes may be imposed for various purposes. The
majority of these are administered and collected by the Department in the same manner
as the state sales and use taxcs. Below is a briet description of the local taxes.

D. Local Taxes Administered by the Department

{
General Property Tux Relief. Countjes have the option of increasing the sales, use, and
accommodations tax rate by 1% to ﬁrovide additional revenue for local governments and
a property tax rollback.? The tax must be approved by voter referendum and is typically
referred to as the “local option sales' tax.”

Local Sales and Use Tax for Transplortation Facilities. A governing body of a county may
raise revenue [or a transportation project by either imposing a sales and use tax up to 1%
or by authorizing a transportation authority created by the county governing body to
impose tolls.?' The increase is imposed by enacting an ordinance, subject to approval by
voter referendum, and must be for ajspecific period of time to collect a limited amount of
mouey. At no time may any portion of the county area be subject to both the local sales
and use tax for transportation faciliti]cs and the capital project sales tax (discussed below).

Capital Project Sales Tax. A govemi!ng body of a county may impose a 1% sales and use
tax to defray the debt service on bonds issued to pay for authorized capital projects.” The
increase is imposed by enacting an ordinance, subject to approval by voter referendum.
At no time may any portion of the county area be subject to both the capital project sales
tax and the local sales and use tax for transportation facilities (discussed above). It may
not be imposed for more than 8 years for newly imposed taxes or 7 years for reimposed
taxes.

"¥ South Carolina Code §12-36-920(A ).
" South Carolina Code §§12-36-920(B) and 12-36-1110.
 South Carolina Code §4-10-20. ‘
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vehicles, motorcycles, general aviation aircraft, boats, and boat motorsl’ The tax may
not exceed the lesser of 2% or the amount necessary to replace the property tax on these
items in the most recently completed fiscal year. Currently, this tax is not being imposed.

School District Taxes. The General Assembly has authorized certain school districts to
impose a sales and use tax within the county. These taxes are generally}imposed to pay
debt service on general obligation bonds and/or the cost of capital improvements for
school districts. Most of these taxes are imposed at a rate of 1%. Currently, only 8 of the
20 school district taxcs that have been authorized by the General Asscmbly are being
imposed. |

Catawba Tribal Sales and Use Tax. The Catawba Indian Reservation isjlocated in
Lancaster and York counties. South Carolina Code.§27-16-130(FH) contains the specific
sales and use tax provisions relating to the Catawba Tribal Sales and Use Tax. The tribal
sales tax is administered and collected by the Department and the tribaljuse tax is
administered and collected by the tribe.” * For more information conceming the Catawba
Tribal Sales and Use Tax, see Chapter 18 of this manual.

Local Option Sales and Use Tax for Local Property Tax Credit. The go!vem'mg body of
the county, by a county council ordinance or by an initiated ordinance submitted to the
governing body of the county by a petition signed by at least 7% of the 'qualif ed electors
of the county, may impose a sales and use tax in murements of one- tenth of 1%, not to
exceed 1%, subject to referendum appro»al lagainst property
tax imposcd by a political subdivision. Currently, thls tax is not bemg 1r’nposed.

Education Capital Improvements Sales and Use Tax. The General Assembly has
authorized a school district or school districts within a county to unpose a 1% sales and
use tax within the county for spccmc education capital improvements f<‘)r the school
district for not more than 15 years.?® The tax must be approved by a referendum open to
all qualified electors residing in the county. Pursuant to a memorandum|of agreement, a
portion of the revenue may be shared with the area commussion (governing body of a
technical college) or higher education board of trustees (governing body of a public
institution of higher learning) or both, for specific education capital 1mp10vements on the
campus of the recipient located in the county listed in the referendum. This tax may only
be imposed in counties that have collected at least $7 million in state accommodations
taxes in the most recent fiscal year for which data is available. Once the|threshold is met,
a county remains eligible to impose this tax. This tax may not be imposed in a county that
is imposing or is scheduled to impose a local sales and use tax for public school capital
improvements.

3 South Carolina Code $4-10-540.
* See South Carolina Revenue Ruling £98-18 and South Curolina Information Letter #14-3, Note 13 for

additional information.

PR 1
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qualified electors voting in a referendum authorized by a majority of the municipdl
council, may impose a general sales and use tax within the municipality.”” The tax is
imposed specifically for tourism advertisement and promotion directed at non-South
Carolina residents; however, in the second and subsequent years of this tax a portion of
the tax may be used for certain propelry tax rollbacks and other purposes. It may only be
imposed by u mummpallry located i m a county where revenue from the state
accommodations tax 1s at least founeen million dollars in a fiscal year. As of this date,
only Horry County meets this cnten‘on therefore, only municipalitics in Horry County
may impose this tax. Currently, only the City of Myrtle Beach imposes this tax.”

E. Local Taxes Adminis;tered by Local Governments

H
Local Accommodations Tax. The gévemino body of a county or municipality may
impose, by ordinance, a local accommodanons tax, on the gross proceeds derived from
the rental or charges for accommodations fornished to transients as provided in South
Carolina Code §12-36-920(A), not to exceed 3%.™ The revenuc gencerated by this
additional tax must be used exclusively for certain tourism purposes.

Local Hospitality Tax. The governing body of a county or municipality may impose, by
ordinance, a tax on the sales of prepart,d meals and beverages sold in establishments, or
sales of prepared meals and bever ages sold in establishments licensed for on-premises
consumption of alcoholic bt.veraoesI beer, or wine.*® The tax may not exceed 2% of the
charges for food and beverages. ;

|

i

!

F. Exclusions

[f a transaction is excluded from the|tax, it is not subject to sales and use tax in South
Carolina. The exclusions are found in several sections of the sales and use tax statute and
apply to a variety of transactions. The following briefly describes South Carolina’s sales
and use tax exclusions. §

Caution: The exclusions below are briefly described. See the statute cited for the
specitic exclusion details. If a transactlon does not squarely fall within the
requirements of an exclusions statute and applicable regulations, the exclusion does

not apply.
Code Section Description
12-36-60 Transmission of computer database information by a cooperative

service when assembled by and for the exclusive use of the
members of the caoperative service

* South Carolina Code §§4-10-910 through!4-10-970 (Act No. 3 of 2009 and Act No. 130 of 2010).
¥ Qee Sauth Caraling Information | etier #14-5,
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12-36-90(1)(c)(iii)

12-36-90(2)(h)

12-36-90(2)(1)

12-36-110(2)

12-36-120(1)

12-36-120(2)

12:36-120(3)

12-36-120(4)

12-36-120(3)

The withdrawal from inventory of tangible personal property for
usc in replacing a defective part under a warranty contract if the
warranty contract is given without charge at the time of original
purchase of the defective property; the tax was paid on the sale of
the defcctive part or on the sale of the property of which the
defective part was a component; and the warrantee is not charged
for any labor or materials |

Sales of property that are actually charged off as|bad debts or
uncollectible accounts for state income tax purposes

Interest, fees, or charges imposed on a customer for late payment
ot'a bill for electricity or natural gas ‘
Sales of tangible personal property to a mdnufacmrer or
construction contractor when the property is pamally or
completely fabricated or manufactured in South Carolma by the
manufacturer or construction contractor and transported out of
state and assembled, installed or erected at the out of-state job site

Sales of property to a licensed retailer or another who]esaler for
resale. This does not include sales to users or consumers not for
resale. i

Sales of property to a manufacturer or compounder as an
ingredient or component part of the tangible personal property or
product manufactured or compounded for sale

i
Sales ot property “used directly” in manufacturin{g, compounding,
or processing tangible personal property into products for sale. SC
Regulation 117-302.1 provides property is “used dlrectly” if it
comes into direct contact with the product being manufactured and
contributes to bring about a chemical or physical change in the
product.

Sales of materials, containers, cores, labels, sacks|or bags used

incident to the sale and delivery of tangible personal property, or
used by manufacturers, processors and compounders in shipping
tangible personal property

Sales of food or drink products to licensed retail merchants for use
as ingredients in preparing ready to eat food or drink sold at retail
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12-36-140(C)(1)

12-36-140(C)2)

12-36-140(C)(3)

12-36-910(C)

Purchases ofltunglble personal property from outside the state and
transported to South Carolina for storage and for the exclusive
purpose of sulbsequenlly transporting it outside of South Carolina
for first use oiutside of South Carolina. (Applies to use tax)

Purchases of )tangible personal property from outside the state and
transported t9 South Carolina for the purpose of first being
manuf'autuxed processed, or compounded into other tangible
personal ploperty that will be transported and used solely outside
of South Can])lmd (Applies to use tax)

Purchases of ;tangible personal property for the purpose of being
distributed asl(l) cooperative direct mail promotional advertising
materials, or (2) promotional maps, brochures, pamphlets, or
discount coupons by nonprofit chambers of commerce or
convention a:‘1d visitor bureaus who are exempt from income
taxation pursuant to Internal Revenue Code § 501(c) by means of
interstate carrier, a mailing house, or a United State Post Office to
residents of this State from locations both inside and outside the
state. (Applies to use tax)

Charges for or use of certain data processing

G. Partial Exemptions |

There are two types of exemptions prov1ded under South Carolina’s sales and use tax
law: (1) pamal exemptions, and (2) full exermnptions.

Partial exemptions limit or “cap” the amount of tax.’' The local sales and use taxes
collected by the Department do not apply to sales that are subject to a cap.

A maximum tax of $300 is imposed on sales of the following:**

Alrcraft - including unassembled aircraft assembled by the purchaser

& Motor vehicles — including equl})ment supplied or installed on a firefighting
vehicle at the time of purch'xse

m Motorcycles

3 Qanth Carnling Cade 817362110




1291

[ -

Trailers and semi-trailers that can be pulled only by a truck tm:ctm This does
not include house trailers and campers as defined in South C arolina Code §56-
3-710.% [

(
e Horse trailers. This does not include house trailers and Lampms as defined in
South Carolina Code §56-3-710. i

B Recreational vehicles, including tent campers, travel trailers, pmktxallers motor
homes and fifth wheels |

- . . . . . !
@ Self-propelled light construction equipment with compatible attachments. The
equipment’s net engine horse power must not exceed 160. ‘

@ Fire safety education trailers {

l
The cap also applies to leases of the above items provided the lease is 1rf writing and the
lease has a stated term and remains in force for a period in excess of 90 contmuous days.
The taxpayer may pay the total tax due at the time the lease is executed 01 by installments
with each lease payment until the $300 is paid. ’

|
Also, a maximum tax of $300 is imposed on sales of musical instruments or office
equipment sold to religious organizations.>* |

|
Further, the sale of a manufactured home is subject to a maximum tax of $300 if the
home meets or exceeds certain energy efficient requirements specxhcally outlined in the
law.*® If the home does not meet these ener: gy etficient requirements, the sale of the home
1s subject to a maximum tax of $300 plus 2% of the taxable basis or mea‘suxe that exceeds
$6,000.%7 Finally, the sale of a manufactured homes from July 1, 2009 th.lOngh July 1,
2019, will be exempt from the entire tax if the manufactured home has been de51gnated
by the United States Environmental Protection Agency and the United Stated Department
of Energy as meeting or exceeding each agency’s energy saving etﬁcmncy requirements
or has been designated as meeting or exceeding such requirements underjeach agency’s
ENERGY STAR program. 38

* Sales of utility trailers that are capable ot being pulled by an automobile, minivan, or pick-up truck, and
that are not recreational vehicles, fire safety education trailers or horse trailers, are not eligible for the $300
maximum tax. See SC Revenue Ruling #14-2.
i’ South Cdrolma Code §12-36-2110(C).

1 ed, 0N 2 ATIAIMNY wnd 11D 2L NN
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Although it may be determined that

a transaction 1s subject to sales and use tax, a

particular exemption in the statute may exempt it from sales and use tax in South

Carolina. South Carolina Code § \I”
exemptions. The local sales dnd use
sales which are exempt from the sta

The following briefly describes Soul
purposes of this discussion, South C
following categories:

-36-2120 and 12-36-2130 contain numerous full
taxes collected by the Department do not apply o
e sales and use tax.*”

h Cuarolina’s sales and use tax exemptions. For
arolina’s full exemptions are divided into the

s Government Related Exemptions

® Business Related Exemptic{ms

@ Agricultural Exemptions

& Educational Exemptions

B General Public Good Exemptions

m  Alternanve Energy Exemptions

Caution: The exemptions below ar

e bricfly described. Sce the statute cited for the

specific exemption details. IT a tr ansactlon does not squarely fall within the
requirements of an exemption statlute and applicable leﬂulatlons, the exemption

does not apply.

Government Related Exemptions’
!
i

Code Section Description

12-36-2120(1) Transactions that are prohibited from being taxed by United States
or State Constitutional provisions or federal or state law

12-36-2120(2) Sales to the feideral govermment

* All sales and purchases exempt from the 3
2120 and 12-36-2130 are exempt from local
Department on behalf of local jurisdictions,

|
i
i

tate sales and use tax under South Carolina Code §§12-36-
sales and use tax administered and collected by the
except for sales of unprepared food under South Carolina Code

§12-36-212((75). South Carolina Code §12-!36-2120(7S) specifically states that the exemption for
unnrenared food onlv annlies o the state sales and nse tay Theretinre sneh eplec are sithiret ta lacal salee
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12-36-2120(22)
12-36-2120(25)

12-36-2120(29)

12-36-2120(30)

12-36-2120(46)

12-36-2120(48)

12-36-2120(60)

12-36-2120(61)

12-36-2120(68)

Business Relaied Exemptions

t

Material necessary to assemble missiles |
Sales of cars and motorcycles to nonresident mi'Liimry personnel

Federal government contracts — property that passes to the
government

Supplies purchased by the State General Services Division for
resale to State agencies [

War memorials and monuments I

!

Solid waste disposal collection bags required unc;ier a solid waste
disposal plan of a county or other political subdivision

Lottery tickets sold pursuant to Chapter 150 of Tltlc 59 (South
Carolina Education Lottery Act)

Copies of, or access to, legislation or other informational
documents provided to the general public or any other person by a
legislative agency when a charge for these copie§ is made
reflecting the agency’s cost of the copies f

Any property sold to the public through a bheanF sale as provided
by law

[

12-36-2120(9)

12-36-2120(11)

12-36-2120(13)

Coal, coke, or other fuel for manutacturers, transportation
companies, electric power companies, and processors

Fuel used by an aircraft manufacturer for test ﬂug hts or for
transportation of an aircraft prior to completion fiom one facility to
another facility if the aircraft manufacturer invests at least $750
million and creates at lcast 3,800 full-time jobs over a scven year
period !

Toll charges between telephone exchanges, certain access charges,
charges for telegraph messages and automatic tellfer machine
transactions !

|

on the high seas
l

|

Fuel and other supplics for consumption on ships
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12-36-2120(14)

12-36-2120(13)

12-36-2120(17)

12-36-2120(19)

12-36-2120(20)
12-36-2120(21)

-2120(24)

12-36-2120(31)

12-36-2120(35)

12-36-2120(36)
12-36-2120(37)

12-36-2120(40)

Wrapping paper, containers, etc., used incident to the sale and
delivery of tangible personal property

Motor fuel taxed under the motor fuel user fee law

Machines us;.Td in manufacmring, processing, recycling,
compounding, mining or quarrying tangible personal property for
sale. This mciludes certain machines used to prevent or abate air,
water ot noise poflution caused by machines used in
manufacturing, processing, recycling, compounding, mining or
quarrying tangible personal property for sale.

Electricity ust to manufacture, process, mine, or quarry tangible
personal property for sale or used by cotton gins to manutacture
tangible persc?nal property for sale

Railcars and locomotives

Certain vesséls and barges (more than S0 tons burden)

Laundry supplu.b and machmery This exemption does not apply to
coin operated' laundromats.*

Vacalion lnm sharing plans and exchange of accommodations in
which the accommodation to be exchanged is the primary
consideration

50% of the gross proceeds of a modular home regulated under
Chapter 43 of Title 23

Maovies sold or rented to movie theatres

Tangible persLxlal property:delivered out of state by South
Carolina retailers

Petroleum asphalt products transported and used outside South
Carolina

Shipping containers used by international shipping lines under
contract with the State Ports Authority

i

40 . . . . . .
A cam-oneraled bumdramar machine inchides anv binndromat machine anerared hy a slof in which is
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12-36-2120(42)

12-36-2120(43)

12-36-2120(49)

12-36-2120(50)

12-36-2120(51)

12-36-2120(52)

12-36-2120(53)

12-36-2120(54)

2-36-2120(55)

12-36-2120(56)

12-36-2120(58)

[

Depreciable assets sold as part of the sale of an entire business

Supplies, equipment, machinery and electricity for use in
filming/producing motion pictures

Postage purchased by a person engaged in the business of selling
advertising services for clients consisting of malhng advertising
material through the United States mail :

The following items when used by a qualified recycling facility:
recycling property, electricity, natural gas, fuels, gasses, fluids and
lubricants, ingredients or component parts of manufactured
products, property used for the handling or transfer of
postconsumer waste or manufactured products or in or for the
manulactuunu process, and machinery and equipment
foundations™' l

4

Material bandling systerns and material handling ‘equipment used
in the operation of a distribution facility or a manufacturmg facility
of a taxpayer that invests at least $35 million in South Carolina

Parts and supplies used by persons engaged in the business of
repairing or reconditioning aircraft owned by or leased to the
federal government or commercial air carriers. This exemption
does not extend to tools and other equipment not iatlached to or that
do not become a part of the aircraft.

- . [
Motor vehicle extended service and warranty contracts
Clothing and other attire required for working in a class 100 or

. . |

better clean room environment (as defined in Federal Standard
209L)
Audiovisual masters made or used by a productior,il company
Machines used in research and development #
Cooperative direct mail promotional advertising materials and
promotional maps, brochures, pamphlets, or discount coupons for

use by nonprofit chambers of commerce or nonprofit convention
and visitor bureaus
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12-36-2120(39)

12-36-2120(62)

12-36-2120(64)

12-36-2120(65) and
12-36-2120(66)

12-36-2120(67)

12-36-2120(70)

12-36-2120(73)

Facilities transmitting electricity that are transferred, sold or
exchanged by an electrical utility, municipality, electric
cooperative, or political subdivision to a limited liability company
subject to reglulation under the Federal Power Act and formed to
operate or to take functional control of eleciric transmission assets

70% of the gr’oss proceeds of the rental or lease of portable toilets

Sweetgrass baskets made by artists of South Carolina using locally
grown sweetgrass
|

Computer BqlllimeD[ used in connection with, and electricity

and certain fuel used by, a technology intensive facility (defined in
South Carolin'a Code §12-6-3360(M)(14)(b)) that invests $300
million over 5 years, creates at least 100 new jobs during the 5
years with an-average cash compensation of 150% of the per capita
income of the|State, and spends at least 60% of the $300 million
investment on computer equipment

Computer equipment used in connection with a manufacturing
facility that inlvests at least $750 million and creates at least 3.800
full-time newljobs at the facility over a 7 year period. This
exemption became effective November 1, 2009.

1

Construction r‘naterial used in the construction of a single
manufacmringI or distribution facility, or one that is both, that
invests at least $100 million at a single site in South Carolina over
an 18 month p'eriod.

Construction material used in the construction of a new or
expanded single manufacturing facility that invests at least $750
million and creates at least 3,800 full-time new jobs at the facility
over a 7 year period. This exemption became effective November
1, 2009. l

Gold, silver or platinum bullion or any combination; coins that are
or have been legal tender; and currency

Amusement park rides; parts, machinery and equipment used to
assemble, opex’-ate and make up amusement park rides; and
performance venue facilities and any related or required
machinery, equipment and fixtures. A $250 million investment and
creation of 250 full-time jobs and 500 part-time or seasonal jobs
over a 3 year period is required.
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12-36-2120(78)

12-36-2120(79)

12-62-30

Acgricultural Exemptions

Machinery and equipment, building and other ra\iv materials, and
electricity used in the operation of a facility owned by an
organization which qualifies as a tax exempt orﬂamzatxon pursuant
to the Internal Revenue Code Section S01(c)(3) when the facility is
principally used for researching and testing the iﬁlpact of such
natural hazards as wind, fire, water, earthquake, a'md hail on
building materials used in residential, commercxdl and agricultural
buildings. A S20 million in real or personal propmy at a single site
in this State over a 3 year period is required.

Computers, computer equipment, and computer software used
within a datacenter, and electricity used by a datacenter or used by
eligible business property located and used at a datacenter where
the taxpayer: (1) invests at least $50 million in real or personal
property or both over a 5 year period; or, if more than one
taxpayer, invests a minimum aggregate capital investment of at
least $75 million in real or personal property or both overa 5 year
period; (2) creates and maintains at least 25 full- tnne jobs at the
facility with an average cash compensation level of 150% of the
per capita income of South Carolina or of the county in which the
facility is located; and (3) maintains the jobs requ:irement for 3
consecutive years after certification by the Department of
Commerce. This excmption only applies to a ddtacentel that is
certified by the Department of Commerce prior to January 1, 2032
as mecting the investment and job requirements. I'[owwer_ for '
datacenters certified by December 31, 2031, this exemption will
remain in effect for an additional ten year period.

Tangible personal property purchased by a certitied motion picture
production company for use in connection with th:e filming or
production of motion pictures in South Carolina for 4 company
planning to spend at least $250,000 in connection|with the filming
or production of one or more motion pictures in South Carolina
within a consecutive 12 month period. This provision does not
apply to: (a) local sales tax levied and collected directly by a local
governmental subdivision or (b) the production of television
coverage of news and athletic events.

2.36-2120(4)

12-36-2120(5)

Livestock

Feed used te produce and maintain livestock
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12-36-2120(6)

12-36-2120(7)

12-36-2120(16)
12-36-2120(18)

2.36-2120(23)

12-36-2120(32)
12-36-2120(44)

2-36-2120(453)

!
Insecticides, chemicals, fertilizers, soil conditioners, seeds,
seedlings or nursery stock used in the production of farm products
Containers and labels used in preparing agriculture products tor
sale or preparing urpentine gum. gum resin and gum spirits of
turpentine for sale

|

.

Farm machinery

! .
Fuel used to cure agriculture products
|

Farm products sold in their original state of production when sold
by the ploduc;er

Electricity and gas used in the production of livestock and milk
Electricity lls?d to irrigate crops

Building materials, supplics, fixtures and equipment used to
construct commercial housing for poultry or livestock

Educational Exemptions ,

12-36-2120(3)

12-36-2120(8)

12-36-2120(10)(a)

12-36-2120(26)

Textbooks, bcfmks, magazines, periodicals, newspapers and access
to online information used in a course of study or for use in a
school or public library. These items may be in printed form or in
alternative fofms such as microfilm or CD ROM. Certain
commumcatmn services and equipment subject to tax under South
Carolina Code §§12-36-910(B)(3) and 12-36-1310(B)(3) are not
exempt.

Newspapers, newspxmt paper and South Carolina Department of
Agriculture Market Bulletin*

Meals or food used in furnishing meals to students in schools (not
for profit) {

Television, rafdio and cable TV supplies, equipment, machinery,
and electricity

i
'

** This exemption also states that sales of religious publications (e.g.. The Bible, hymnals) are exempt;
however, the South Carolina Supreme Coun held in Thaver v. South Carolina Tax Commission, 307 S.C. 6,
413 S.E.2d 810 (1992), that the exemption for religious publications was unconstitutional. Therefore. sales

!
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12-36-2130(2)

Temporary
Proviso 117.40,
(Act 286 0f 2014)

General Public Good Exemptions

Exhibition rentals for muscums (chantable cleemosynary or
governmental museums) (use tax only) i

Purchases of tangible perbonal property during the state fiscal
year 2014-2015 for use in private primary and secondaly schools,
including kindergarten and early childhood oducatlon programs,
are exempt from the use tax if the school is cxempt from income
taxes under Internal Revenue Code §501(c) (3)

12-36-2120(10)(b)
12-36-2120(10)(c)

12-36-2120(10)(d)

12-36-2120(28)

Meals provided to elderly or disabled persons at home by nonprofit
organizations

Food sold to nonprofit organizations or food sold or donated by the
nonprofit organization to another nonprofit organ‘ization

Meals or foodstuffs prepared or packaged that are sold to public or
nonprofit organizations for congregate or in- -home service to the
homeless or needy or disabled adults over 18 or 1lndmduals over
60. This exemption only applies to meals and foodstuffs eligible
for purchase under the USDA food stamp program.

Water sold by public utilities and certain uon—pro'ﬁt corporations

Medicine and prosthetic devices sold by prescmptlon certain
diabetic supplies sold to diabetics under the written authorization
and direction of a physician; certain free samples|of medicine and
certain medicine donated to hospitals; prescription medicine and
radiopharmaceuticals used in treating cancer or rheumatoid
arthritis, including prescription medicines to relleve the effects of
freatment; prescription medicines used to prevent respiratory
syncytial virus; disposable medical supplies, such as bags, tubing.
needles, and syringes, dispensed by a pharmamstlby prescription of
a licensed health care provider for the intravenous administration
of a prescription drug (only for treatment outside|of a hospital,
skilled nursing facility, or ambulatory surgical tréeatment center);
and prescription medicine dispensed to Medicare| Part A patients in
a nursing home. |

!

# This exemption only applies to the use tax, If the transaction in question is a sales tax transaction, this
e\menon does nol upplv Ss.e SC chulauon 117-334 for information on when a transacuon is a sales tax

................ |
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12-36-2120(33) Residential electricity and fuel

12-36-2120(38) Hearing aids |

12-36-2120(3%) Concession sales by nonpro(it organizations at festivals
12-36-2120(41) Sales by nonuRroﬂt organizations
12-36-2120(47) Goods sold toj nonprofit hospitals that primarily treat children at no

cost to the paticnt

[2-36-2120(57) Annual sales tax holiday on the first Friday, Saturday, and Suaday:
in August for personal usc clothing, clothing accessorics, footwear,
computers, printers, printer supplies, computer softwarc, bath wash
cloths, blankets, bed spreads, bed linens, sheet sets, comforter sets,
bath towels, shower curtains, bath rugs, pillows, pillow cases, and
school supplies

12-36-2120(63) Medicine and jmedical supplies, including diabetic supplies and
diabetic diagnostic and testing equipment, sold to a hcalth care
chinic providiﬁg free medical and dental care to all patients

12-36-2120(74) Durable medlcal equipment and related supplies as defined under
federal and state Medicare and Medicaid laws if (&) paid directly
by funds of Squth Carolina or the United States under the
Medicare and Medicaid programs, (b) state and federal law
prohibits the paymeat of the sales and use tax, and (c) the sale is by
a provider w1lh a South Carolina retail license whose principal
place of busmess is in South Carolina. This exemption became
fully unplemexlnted effective January 1, 2013.%

12-36-2120(75) Unprepared fo!od that lawfully may be purchased with United
States Department of Agriculture food coupons. This exemption
does not apply; to local taxes unless the local tax specifically
exempts the sale of such food.

** An uncodified provision of the legislationghat enacted this exemption in 2007 provided that the
exemption would be phased in by reducing the rate of tax based on revenue projections by the Board of
Economic Advisors. This uncodified provision was later ainended in Act 32 of 2011 to establish a new
phase in of the exemption as follows: The mle of tax imposed on the gross proceeds of sales of items
mneeting the requircments of the exemption u|1 Code Section [2-36-2120(74) is five and one-half percent for
such sales from July 1, 2007. The rate of taximposed on the gross proceeds of sales of items meeting the
requirements of the exemption in Code Section 12-36-2120(74) is three and one-haif percent for such sales
from July 1,201 1. The rate of tax imposed on the gross proceeds of sales of items meeting the requirements
of the exemption in Code Section 12-36-21 79(74) is ane and three-quarters percent for such sales from July
1.2012. Effective January 1, 2013, the sales lax exembtion an the pross nrnceeds of sales of items meating
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l
-36-2120(76) This exemption for a sales tax holiday for handguns, rifles, and
shotguns was ruled unconstitutional by the Supreme Court of
South Carolina®® |

12-36-2120(77) This exemption for certain cnergy efficient products was mlcd

unconstitutional by the Supreme Court of South € arolina*’

!
i

12-36-2120(30) Injectable medications and injectable biologics, 50 long as the
medication or biologic is administered by or pursuant to the
superviston of a physician in an office which is under the
supervision of a physician, or in a Center for Medlcale or Medicaid
Services certified Kidney dialysis facility. On Fcbruary 19, 2014,
the Board of Economic Advisors notified the Dep‘al‘tment that the
requirements have been met to implement this exemption.
Accordingly, for July 1, 2014 - June 30, 2015, 50% of the gross
proceeds of sales of quahfymg sales or purchases|are exempt from
the State and local sales and use taxes. On or after July 1, 2013,
qualifying sales or purchases are fully exempt from the State and
local sales and use taxes.*® ’
Temporary Viscosupplementation therapies (for state fiscal ylem 2014~
Proviso 117.65 2015) ‘
(Act No. 286 of 2014) : : i
‘
i

Alternative Energy Exemptions

i

12-36-2120(71) Any device, equipment or machinery that is (a) o;;'»erated by
hydrogen or fuel cells, (b) used to generate, ploduce or distribute
hydrogen and designated specifically for hydrogen applications or
for fuel cell applications and (c) used predominantly for the
manufacturing of, or research and development i in olving
hydrogen or fuel cell technologies. This excmptlon is effective
October 1, 2007.

* On May 4, 2009, the Supreme Coourt of South Carolina ruled that South Carolina Code §12-36-
2120((76). which established an annual sales tax holiday on the Friday and Saturday aﬂer Thanksgiving for
handguns (as defined in South Carolina Code §16-23-10(1)), rifles and shotguns, was unconsumnondl The
American Petroleumn Institute and BP Products North America Inc v. South Caralina Deparlment of
Revenue, et al. S.C., 677 S.E.2d 16 (2009). However, the General Assembly enacted a temporary proviso
that established a sales tax holiday on November 26™ and 27* vf 2010 for handguns (as defined in South
Carolina Code §16-23-10(1)), rifles and shotguns.

** On May 4, 2009, the Supreme Court of South Carolina ruled that South Carolina Code §12-36-2120(77),
which established an annual sales tax holiday during the month of October (beginning in 2009 and ending
2018) for certain energy efficient products (provided certain revenue growth forecasts were met), was

unconstitutional. The American Petrolewm Institute and BP Products North America Inc v. South Carolina
M cee et and md D mcsminesin b ol QO LTT R4 VA (00D
]
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12-30-2120(/2)

I

Buuding material used to COnstruct a New or renovated butlding in
a research district and machinery or equipment located in a
research district. The sales tax that would have been assessed must
be invested b'y the taxpayer in hydrogen or fuel cell machinery or
equipment located in the same research district within 24 months
of the exempt purchase. This exemption is effective October 1,
2007.
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SalesITax Impositions

This chapter will discuss the basics ol‘ the “general” sales tax imposition and the specific
spcual” impositions enacted by thel General Assembly. Later chapters will provide a
more in depth discussion of certain concepts, such as “gross proceeds,” “sales at retail”
and “tangible personal property” as well as the “special” impositions.
t

A. General Sales Tax [m!position

“In general, the sales tax is an imposition upon the privilege of the business of selling at
retail and measured by the amount of business done, which is a clear case of an excise tax
to which the constitutional provisions relating to property taxes are irrelevant.”' It is a
“transaction tax™ imposed with respect to the transaction of a “retail sale” of tangible
personal property.

South Carolina imposes a “general” 'sales tax, equal to 6% of the gross proceeds of sales,
upon every person engaged or contmumz within this State in the business of selling
tangible personal property at retail.’

The rax will therefore be applicable if:
& aperson is engaged or cont‘inumg in the business ofsell‘irw,3
@ the person is selling tungibié personal property in South Carolina, and
& the sales of tangible personlal property in South Curolina are at retail.*

The tax, 1t the above conditions are met will be based upon the “gross proceeds of

sales.”

! State ex. rel. Roddey v. Byraes, 219 S.C. 485, 66 S.E.2d 33 (19511,
* South Carolina Code §§12-36-910 and 12-36-1110.
*SC 117-322 states that “[cJasual or isolated sales by persons not engaged in the business ol selling

tangible personal property at retail are not subjeu to the sales or use tax.” (Emphasis added.) The regulation -
defines the term “casual™ to mean * occurrma encountered, acting or performed without regulurity or at
random™ and defines the term *“occasional™ dnd the term “isolated™ to mean “occurring alone or once, an
incident not likely to recur, sporadic.”

LEY VTP SR B DU A ST § f S T« I B ol o [ - B R I-A L e P R S SR Fats I EY
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|

@ tangible personal property is purchased for use or consumptiolu in this State;

LIIC UDLC LUX ) WIHICHLS

B the seller is engaged or continuing within this State in the busmess of selling
tangible personal property at retail, f
!
& delivery is made in this State;’ and

s the order for the future delivery of tangible personal property is sent by the
purchaser to, or the subscquent delivery of the property is made by, any local
branch, office, outlet or other place ot business of the retailer in this State, or
agent or representative operating out of or having any c_onnectlon with, such
local branch, office, outlet or other place of business. §

4

i
The seller may pass the sales tax on to the purchaser when billing the purchaser, but
while many sellers collect the sales tax from the purchaser, this is not ajrequirement.
Ifowever, the seller’s inability, refusal or failure to collect the sales tax ﬁom the customer
docs not relieve the seller from remitting the sale tax to the State.® In tact the seller may
advertise that the seller will absorb the sales tax and not collect it from the purchaser.’

B. Definitions

. .. - .. . . .
To understand the imposition of the sales tax, the definitions provided in the law for
certain terms must be reviewed.

Person'” includes any individual, firm, partmrslup, limited liability company,
association, corporation, receiver, trustee' ' or group or combination acting as a unit.
It also includes the state, state agcumes and any instrumentality, authorlty, political

subdivision or municipality.'* I
|

SC Regulation 117-334,

¥ SC Regulation 117-334. 1(A) states that “[dlelivery is held 1o have taken place in this|State (1) when
physical possession of the tangible personal property is actually transferred to the pmchas;r or the
purchaser’s designee within this State, or (2) when the angible personal property is placed in the mails ata
point outside this State and directed to the purchaser or the purchaser’s designee in this Siate or (3) when
the tungible personal property is placed on board a carrier at a point outside this State {regardless of
shipping terms) and directed to the purchaser or the purchaser’s designee in this State.”
¥ South Carolina Code $12-36-940.
? Attorney:General Opinion 1228 (11/18/1961).
o . South Carolina Code §12-36-30.

' An Attomey General Opmlon dated 11/29/1983 concluded that, *[e]xcept for Chapter 7 liquidation sales,
sales made by bankruptcy tristees, Chapter 11 debtors in pessession or their agents urei subject to sales

i
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measured, telt, touched, or in any manner perceptible to the senses. 1t does not
include stocks, notes, bonds, mortgages or other evidences of debt.

Sale or purchase' is a transfer|of title or possession of tangible personal property for
a consideration. It includes rex{nals, leases and licenses to use.

Salc at rerail*® means a sale ot%tangible personal property to an end-user or
consumer of the property. Included within the term are (1) leases and rentals of
tangible personal property, and (2) the withdrawal, use or consumption of tanglblc
personal property by any person who previously purchased it at wholesale.' If a
sale is not a retail sale, then it 15 a wholesale sale.

Gross proceeds of sales'” is the total amount proceeding or accruing from the retail
sales of a business and is the measure or basis for the sales tax.

| e .
C. Summary of the General Sales Tax Imposition

i
Based on the general imposition and the above definitions, the sales tax, which is 6% of
the total amount proceeding or accn'ling from the retail sales of a business, is imposed on:

®m any individual, firm, pam;nershlp limited liability company, association,
corporation, receiver, trustee, state agency, instrumentality, authority, political
subdivision, county, municipality, or any group or combination acting as a unit
|

m engaged in the business of b«.llm leasing, renting or otherwise providing for a
consideration |

& personal property that mayjbe seen, weighed, measured, felt, touched, or is in
any manner perceptible to the scnses'®

. 1
m. 1o an end-user or consumer.

** South Carolina Code §12-36-60.
" South Carolina Code $12-36-100. By deflnition, “tangible personal property” (personal property that
may be seen, weighed, measured, telt. touched, or is in any manner perceptible to the senses) also includes
certain services and intangibles that are apcmﬁc.xlly subject to the sales tax. Sce discussion cntitled “Special
Sules Tax Impositions.”

"* South Carolina Code §12-36-110.

' South Carolina Code §12-36-110(1)(c) and South Carolina Revenue Ruling #08-11.

" South Carolina Coe §12-36-90.

s Bv deﬁmuun ‘tangible personal property]” (personal property that may be scen. weighed, measured, felt,

[
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South Carolina also imposes its sales tax on specitic services and intangibles. By

definition, these specifically taxed services and intangibles are “tangible
property. n19

personal

“ n
As “tangible personal property,” various other provisions of the sales and use

tax law apply to these services and intangibles (e.g., exemptions, wholesale sales, etc).

The following will address each of these “special” impositions.

Laundry and Drycleaning Services™

The sales tax, equal to 6% of the gross proceeds of sales, also applies to
the business of providing or furnishing at retail any of the following:

& laundering services,
® drycleaning services,
w dying services, or

W pressing services.

every person in

The tax applies to all charges from these businesses related to 1tems laundered, dry-

clcaned dyed or pressed, including but not limited to, charges for:”

® repainng, ;
m altering,

w storing,

m pick-up. and ,

s delivery. l

|
Charges derived From coin-operated laundromats and drycleaning machines™ are not

subject to the tax. However, charges at coin- operated laundromats for
services, such as a “wash and fold™ service, are subject to the tax.>

"* South Carolina Code §12-36-60.

** South Carolina Code §12-36-910(B)(1).

*'sc Regulation 17-303.

* A coin-operated [aundromat machine includes any laundromat machine operated by

aundering

a slot in which is

deposited or placed a coin, token, debit card, or other thing of value so as to begin operation of the machine

for the purposes of laundering. cleaning, or drying clothing and other textiles.
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The sales tax, equal to 6% of the gross proceeds of sales. also applies to every person in
the business of selling at retail electricity.

Communications Services™

The sales tax, equal to 6% of the gross proceeds of sales, also applies to every person in
the business of selling at retail “the ways or means for the transmission of the voice or
messages.” l

The tax applies to charges for:?’

m Telephone services,* including telephone services provided via the traditional
circuit-committed pmtocols of the public switched telephone network (PSTN), a
wireless transmission system, a voice over Internet protocol (VoIP), or any of
other method lt

. ) .

@ Teleconierencing services '

@ Paging services |
m Cable television services

s Satellite programming services and other programming transmission services
(includes, but is not limited to, emergency communication services and
television, radio, music or bther programming services)

i

m Fax transmission services

@ [-mail services

m  Electronic filing of tax remms when the retum is electronically filed by a person
who did not prepare the tax return

@ Dartabase access trunsmissilon services (online information services), such as
legal research services, credit reporting/research services, charges to access un
individual website (mdudmg, Application Service Providers), etc.”

¥ South Carolina Code §12-36-910(B)(2).

* South Carolina Code §12-36-910(B)(3). By definition, “tangible personal property” does not include the
transmission of computer database information by a cooperative service when the database information has
been assembled by and for the exclusive use Ul Llhe members of the cooperative service. Therefore, such
transmxssxons are not subject to the sales tax.

-'8C Reuulmon 117- 3"9 (LFfLL"VC June 27, 2008) and South C:m)hnd Rcvcnuc Rulmu #—()6 8.

LIRS . arm me mamae i~
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" South Carolina Code §12-36-910(B)(4).

see Chapter 1/ of this manual.
Manufactured Property Used by the Manufacturer™ i
j

The sales tax, equal to 6%, also applies to every manufacturer when that manufacturer

. . . . N 1 B
manufactures within South Carolina tangible personal property for sale,but instead of
selling the tangible personal property the manufacturer uses or consumes it within South
Carolina. The tax applies to the fair market value of the tangible personal property used

or consumed by the manufacturer.

For example, a manufacturer that produces computers in South Carolma forsale
throughout the world is liable for the sales tax on the fair market value of any computers
that it removes from its inventory to use in any of its offices or manutacfmnng operations
in South Carolina or that it provides free to its employees.

Prepaid Wireless Calling Arrangements®' I

The sales tax, equal to 6%, also applies o sales at retail of prepaid wireless calling

. . -~ . . . 1
arrangements and to recharges at retail for prepaid wireless calling arrangements. A
“prepaid wireless calling arrangement™ is a communication service that:

(1) is used exclusively to purchase wireless teleccommunications

(2) is purchased in advance,

(3) allows the purchaser to originate telephone calls by using an access number,
authorization code, or other means entered manually or electronically and
i
. . . . . . |
{4} are sold in units or dollars, which decline with use in a known amount.

For example, if a retailer sells a prepaid phone card that can only. be used in making
wircless telephone calls, then the sale or recharge of that card is subject to the sales tax,
provided the card meets the remaining requirements of a prepaid wxrelc.ss calling
arrangement as defined above.

!

For a more detailed discussion on the sales tax as it applies to commumcatlon services,
see Chapter 17 of this manual.

900 and 976 Numbers**

The sales tax, equal 10 11%, also applies to the gross proceeds accruing or proceeding
from the business of providing a 900 telephone service, a 976 telephone|service, or both.
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Accomimodations and "Additional Guest Charges ™~

The sales tax is also imposed upon chm ges for accommodations and “additional guest
charges.” The term “additional omst charge™ means an amount which is added to the

guest’s room charge for room service, laundering and dry:cleaning services, in-room

movies, telephone services, and the!rental of meeting rooms.

Charges for rooms, lodgings and auconunodanons are taxed at 7%, while other charge
for room service, laundering and dry cleaning services, in-room movies, telephone
services, 2nd the rental of meeting IOOlle when over and above the services customarily
provided with the room, are taxed at 6% as an “additional guest charge.” However, if an
“additional guest charge” would be taxed under other provisions of the sales and use tax
law (Chapter 36 of Title 12}, then >uch charges are not taxed as an “additional guest
charge.™ !
The sales tax upon charges for rooms, lodgings and accommodations applies to the gross
proceeds from the rental or charges for any rooms, lodgings or accommodations
furnished to transients by any hetel, !inn tourists court, motel, residence, or any placé in
which rooms, lodgings or ac.&.ommodatlons are furnished to transients for a consideration,
except where such facilities consist of less than six sleeping rooms, contained on the
same premises, which is used as the}place of abodc of the owner or operator ot such
facilities. *

The gross proceeds derived from tlu lease or rental of accommodations supplied to the
same person for a period of 90 contmuous days are not considered proceeds from a
transient and therefore are not allbjccl to the sales tax on accommodarions.
The sales tax upon “additional guest charges™* applies to:

B TOOMm Service,

. R .
m laundering and dry cleaning services,

B 1n-room movies,

&

telephone charges, and l
m rentals of meeling rooms.

For a more detailed discussion on the sales tax as it applies to accommodations and
“additional guest charges,” see Chupiter 11 of this manual.

]
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The sales tax applies to sales to nonresidents of motor vehicles, trailers, ’]bemitrailers or
pole trailers that are to be registered and licensed in the nonresident purchaser’s state of
residence. This tax is the lesser of: |
a) the sales tax that would be imposed on the sale in the purchaselr s stalc of
residence @

or

1

b) the ta§6that would be imposed under Chapter 36 of the South (%arolina Code of
Laws’

However, no sales tax is due in South Carolina if a nonresident purc.hdsu cannot receive
a credit in his state of residence for sales tax paid to South Carolina. |

i
Since thc amount of tax imposcd on a nonresident purchaser of a motor ivehiclc depends,
in part, on the tax rate and type of tax imposed in the nonresident’s home state,
information concerning the sales tax imposed on sales of motor vehicles! by other states is

needed to calculate the tax due, if any.

The neighboring states tax information, as of the date of this Information Letter, for
motor vehicles is: i

Alabama a 2% State rate imposed on sales price lcss trade in
allowance |
Florida a 6% State rate imposed on sales price less trade in

allowance

t

|
Georgia no sales tax is due since Georgia does not impose a sales
tax on the sale or lease of a motor vehicle, 1but imposes a
Title Ad Valorum Tax ("TAVT”) on the sale or lease of a
motor vehicle.’ ;
Kentucky no sales tax is due since Kentucky does not impose a sales
tax on the sale of a motor vehicle, but imposes a motor
vehicle usage tax upon registration.

» " South Carolina Code §12-36-930.
*% For information on vehicles that qualify tor the $300 maximum tax, see Chapter 10 of this manual.

¥ Lease payments for a motor vehicle that is leased for more than 31 consecutive days are exempt fiom the
Georgia sales and nse tax, but are subjeci to the Georgia TAVT. As such, the lease of amotor vehicle by a

South Carolina dealer to a resident of Georgia for more than 31 consccutive days, where the dealer obtains
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x
sales tax on the sale 01 a motor venicie, but 1mposes a
highway use tax upon registration.

!

Tennessee a7% iState rate imposed on sales price less trade in
allow:?nce
Virginia no sales tax is due since Virginia does not allow a credit for

taxes paid in another state if the state of purchase (e.g.,
South|Carolina) exempts sales of motor vehicles to
residcpts of states that do not give such credit.

West Virginia no sales tax is due since West V mruua docs not allow a
&
medlt‘for taxes pald in another state

E. Sales to Individuals 85 Years of Age and Older’®

An individual® who is 85 years of a‘ge or older is entitled to a lower state sales tax rate,
sometimes referred to as the “1% exclusion,” for items that individual purchases for his
or her own personal use.*® In other \:vords, a person who is 85 years of age or older would
pay a state sales tax of 5% instead of 6% (any local sales and use taxes would still apply)
on: :
(1) purchases of tangible persotnal property (prepared food*!, clothing, furniture,
appliances, etc.); and !

(2) purchases o:t’cmmnunicati(;jns services, such as phone scrvice (long distance
calls are already exempt), cable television service, satellite programming
services (radio, emergency television) as well as other communication services.

An individual who is 85 years of age or older would pay a state sales tax ot 6% instead of

% (any local sales and use taxes would still apply) on purchases of accommeodations
services (the rental charge fora hotel room or condominium) and would pay a state sales
tax of 5% instead ot 6% on any addltlonal guest Lhargcs (charges for room service,
laundering and dry cleaning bCI‘VlLCb in-room movies, telephone services, and the renml
of meeting rooms) charged by the place providing the accommodations.

*8 South Carolina Code §§12-36-2620 and 1{2-36-2630. See also South Carolina Revenue Ruling #08-3.

¥ In Comumission Decision S-D-173, it was|held that the lower rate allowed for persons 83 years of age and
older only applicd to sales to individuals, and did not apply to sales to partnerships, corporations and other

legal entities.
W South Carolina Code §§12-36-2620 and 12-36-2630.

3! Sates of unprepared food that lawtully mady be purchased with United States Department of Agriculture

food coupons are r.‘\t:mpl from the 6% bl.dlt. 'aalea and use tu\ Thls e‘(empuon does not appl) to local taxes

Rl femn . ~ "o e M, memnma,
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e purcnascer (o COrnpLeLe iy 101t witl e LCparinent oL ikevenue. Ll: ULITY TeqUiCs tidt
(1) the individual purchases the tangible personal property himself or herself, (2) that the
tangible personal property is purchased for his or her own personal use] (3) that the
purchaser requests the exclusion at the time of the sale and (4) that the burchaser provides
the retailer with proof of age.

Finally, purchases by an individual who is 85 years of age or older are fot entitled to the
lower state sales and use tax rate if the purchase is not for the personal L!lse of the
individual purchaser who is 85 years of age or older. For example, purchases for a
business use or as a gift for another individual are not entitled to the lower state sales and
usc tax rate. : ;
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Use [Tax Impositions

This chapter will discuss the basics|of the *general” use tax imposition and the specific
“special” impositions enacted by the General Assembly. Later chapters will provide a
more in depth discussion of certain concepts, such as “sales price,” “sales or purchases at
retail,” and “tungible personal property’” as well as the “special” impositions.

A. General Use Tax Impfosition‘l

South Carolina imposes a “general”| use tax, equal to 6% of the sales price of the
property, on the use, storage or consumption of tangible Personal property purchased at
retail for use, storage or conaumpho’n in South Carolina.” The use tax was enacted in
1951 — the same year the sales tax law was adopted in South Carolina. 1t is a “transaction
tax’” imposed with respect to the tr. ansacnon of “using, storing or consuming” tangible
personal property “purchased at l’ttﬂll]” for use, storage or consumption in South Carolina,

While the sales tax is inposed on re{tai’l. sales in South Carolina, it is supplemented by the
use tax which is imposed on the storage, use or other consumption in South Carolina of
tangible personal property purchased at retail regardless of whether the retailer is or is not
engaged in business in South (,drohha “Double taxation is avoided by providing...that
the user shall be relieved of llablllty for the use tax on property subject to the sales tax
and on which the tax has been pald or when the retailer has given the purchaser a receipt
for the same.’ ,

Essentially, the use tax is a tax that apphcs to purchases of tangible personal property
from out-of-state retailers for use, storag,e or consumption in South Carolina, and includes
purchases trom retailers made via the Intemet (retailers’ websites and retailers’ sales on
auction sites), through out-of-state catalog companies or when visiting another state or
another country.

‘With respect to goods shipped into South Carolina, the use tax (as opposed to the sales
tax) will apply when’

s langible personal property is purchased for use or consumption in this State;

m  delivery is made in this State; and

! South Carolina Code §12-36-1310(A).
: Seml Trucking Company v. Wasson, 280 SC 279, 312 S.E. 2d 252 (1984),
! South L,arohm Code §12-36-1510¢A).
,\Ic Junkin ("mpru ation v. Citv-of Orangeburg. 238 2d 528 (1956): South Caroline Code §§12-36-

~snnes, 1A Al AARL,
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outside this State directly to the purchaser or the purchaser’s designee and there
is no participation whatever in the transaction by any local branch, office, outlet
or other place of business of the retailer or by any agent or rep‘rcsemative of the
retailer having any connection with such branch, office, outletjor other place of

business.

Furthermore, “[w]hen tangible personal property is purchased for use or conswmption in
this State and the property is shipped trom a point outside this State d1re(,tlv to the
purchaser or the purchaser’s designee at a point in this State, therc is a lebuttable
presumption that the purchase is subject to the use tax. If the receipt trom a seller does
not separately state the South Carolina tax, the Department may asSess exther the
purchaser or the seller (if licensed or nexus exists) for the use tax.” ;

The state tax rate for the use tax 1s the same as the sales tax. The total tax rate (state and
local) is determined by where the tangible personal property will be used stored or
consumed, rcgardless of wherc the sale actually takes place. |

The use tax is imposed upon the consumer (purchaser) of tangible personal property that
is purchased at retail for use, storage, or consumption in South Carolinai The use tax
applies lo purchases from out-of-state retailers. However, South Carolina will allow a
credit against the state and local use tax due in South Carolina for the state and local sales
or use tax due and paid in another state on the purchase of tangible personal property7.
The statute does not require that the other state offer a similar credit.

In order for the taxpayer liable for the use tax in South Carolina to take the credit,® the
following requirements must be met:

1) The taxpayer must have purchased tangible J)crsoml property in onc of the
other 49 states or the District of Columbia.'

Note: A credit is not allowed for any sales or use tax due and paid in another
country or in a territorial possession of the United States.

2) A sales or use tax must have been legally due on the purchase transaction in the
other state. ‘

5 SC Regulation 117-334.2(C).

¥ South Carolina Code §12-36-1310(C).
¥ South Carolina Code §12-36-1310(C).
> South Carolina Code §12-36-60.

* Several states do not impose a state sales tax or usc (ax. In addition. it has been the longstanding policy

) |
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4) The taxpayer must have proof that the sales or use tax was due and paid in the
other state.

!
Finally, if the state and local sales or,use tax due and paid in the other state is less than

the amount of state and local use ta.\qdue in South Carolina, the taxpayer liable tor the use
tax in South Carolina must pay the difference to the South Carolina Department of
Revenue. If the state and local sales or use tax due and paid in the other state is greater
than thei lstale and local use tax due ilfl South Carolina, the taxpayer is not entitled to a
refund. '

An out-of-state retailer must obtain a retail license and remit either the South Carolina

sales tax or use tax on retail sales shipped into South Carolina if the out-of-state retailer
. . [ 7

has a physical presence in South Carolina."

Examples of physical presence include, but are not limited to, maintaining (temporarily
or permanently) an office, warehouste, store, other place of business, or property of any
kind in the state or having (temporarily or permanently) an agent, representative
(including delivery personnel and independent contractors acting on behalf of the
retailer), salesman, or employee ope{‘ating within the state.

An out-of-state retailer that is not required to obtain-a retail license and remit the South
Carolina sales or use tax may; however, voluntarily obtain the retail license and collect
and remit the tax to South Carolina. |

i
If the purchaser has a receipt showinlg the entire South Carolina (state and local) sales tax
or use lax has been paid to a licensed out-of-state retailer, then the purchaser is no longer
liable for the South Carolina use tax|

Both the sales tax and the use tax also apply to leases or rentals at rctail of tangible
personal property (e.g., tuxedos, ofﬁ[ce equipment. eic.).

[t is important to note that either the ISouth Carolina sales tax or the South Carolina use
tax is due with respect to a single transaction, but not both.

'

"' Each purchase transaction must stand on ills own. In other words, it the state and local sales or use tax
due and paid in another state on one |)lu‘cha§e transaction is greater than the state and local use tax due in
South Carolina, the “excess™ tax paid in the ;cnhcr stale on the purchase transuction cannot be used to offset
any use tax that may be due in South Carelina on another out-of-state purchase transaction. See South
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laler brougit into the state tor use, storage or consumplion m Soutn Lar’onna, me use ax
will apply unless the following conditions are conclusively established:{(1) That the
property when purchased was intended for a bona fide use outside the state of South
Carolina; (2) That the first actual use of the property was outside the state of South
Carolina; and (3) That the first actual use of the prOperty was subslanna] and constituted
the primary use for which the property was purchased.

The responsibility for proof rests upon the purchaser and until the above facts are
established to the satisfaction of the department, it will be presumed that the use of such
property in South Carolina is subjecl to a use tax. :

Unlike the sales tax, a retailer must collect the use tax from the purchaser " The retailer
may not advertise or state, in any manner, that the use tax, or any part of it, will be
assumed or absorbed by the retailer, will not be added 1o the selling pnce or will be
refunded. ® J

B. Definitions |

§
To understand the imposition of the sales tax, the definitions provided in the law for
certain terms must be reviewed.

Person'® includes any individual, firm, partnership, limited liability company,
association, corporation, receiver, trustee or group or combination acting as a unit.
It also includes the state, state agencics, and any instrumentality, authonty political
subdivision or municipality. |

Tangible personal property'’ is personal property that may be seenl,,weighed,
measured, felt, touched, or in any manner perceptible to the senses! It does not
include stocks, notes, bonds, mortgages or other evidences of debt.g

|
Sale or purchase '% is a transfer of title or possession of tangible personal property for
a consideration. Includes rentals, leases and license to use.

Sale at retail'® means a sale of tangible personal property to an end-user or
consumer of the property. Included within the term are leases and rentals of tangible
personal property. If a sale is not a retail sale, then it is a wholesale‘ sale.

'3 $C Regulation 117-320.1. l

" South Carolina Code §12-36-1330(A).

** South Carolina Code §12-36-1350(B). |
I

'* South Carolina Code §12-36-30.
'7 South Carolina Code §12-36-60.
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i
end-user or consumer of the Property. INCIuged within e erm are ieuses and
rentals of tangible personal property. If a purchase is not a retail transaction, then it
1s a wholesale transaction.

-~ 3 . . . . ~
Gross proceeds of sales®' is the total amount proceeding or accruing from the
retail sales of a business and is the measure or basis for the sales tax.

. 2 ~ . . .
Sale ercez' - the measure of the usc tax - is the total amount for which tangible
personal property is sold. It in%‘ludes the cost of any materials. labor, interest,
services or lransportation thal are part of the sule.

Sales price does not include:

s cash discounts allowed! and taken;

m an amount charged for property when the full amount is refunded in cash
or by credit;

the value allowed for property taken as a trade-in; or
. . | . .
B excise taxes imposed by the federal government on retailers.
{

Storaze™ is the keeping or retaining of tangible personal property in South
Carolina that has been purchased at retail.

24 . . . . . .
Use™™ is exercising any right or power over tangible personal property, incident to
the ownership of the property, or by any transaction in which possession is given.

| L. 25 . . . . .
The terms storage and use do not include™ the keeping, retaining or exercising of
any right or power over tangibfc personal property in South Carolina:

e [or the purpose ofbeiné sold;

e for the exclusive purpose of being transported outside the state for first
use; or :
l
e for the purpose of being first manufactured, processed or compounded
into other tangible personal property for use solely outside the state.
|

* South Carolina Code §12-36-110.

2 South Carolina Code §12-36-90

3 Sputh Carolina Code §12-36-130.

* South Carolina Code §12-36- 140(A).

4~
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|

Based on the general imposition and the above definitions, the use tax, which is 6% of the
total amount for which tangible personal property is sold, is imposed on

m the use, storage or consumption of

= personal property that may be secn, weighed, measured. felt, touched, or is in
any manner percepiible to the senses,”® |

® that was purchased, leased, rented or otherwise obtained for a consideration at
retail, |

}

@ for use, storage or consumption in South Carolina. 1
i

¢

D. Special Use Tax Impositions

South Carolina also imposes its use tax on specific services and intangibles. By
definition, these specifically taxed services and intangibles are tanmblc{pexsonal

32 [ : - .
property.”?’ As “langible personal property,” various other provisions of the sales and use

tax law apply to these services and intangibles (e.g., exemptions, wholesale sales, etc).
The following will address each of these “special” impositions.

. . b)
Laundry and Drycleaning Services > |

The use tax, equal to 6% of the gross proceeds of sales, also applies to the use, storage or
consumption of any of the following; (

m laundering services,
8 drycleaning services, ;
g dying services, or |

® pressing services. |

** By definition. “tangible personul property™ (persunal property thul may be seen, weighed, measured, feit,
touched, or is in any manner perceplible to the senses) includes certain services and intangibles that are
specifically subject to the sales tax. See discussion entitled “Special Use Tax Impositions.”

!
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IncIuaing put nov Lmed 1, Charges tor:
m repainng,
m altering, (
a  storing,
® pick-up, and

m  delivery.

. Y . . 1
However, charges derived from coin- operated laundromats and drycleaning machines™

are not subject to the tax. However, charges ar coin-operated laundxom’tts for laundering
services, such as a “wash and fold” service, are subject to the tax.”

Electricity®”

The use tax, equal to 6% of the gxoss proceeds of sales, also apphes to the use, storage or
consumption of electricity.

Communications Services®

|
The use tax, equal to six percent of tlhe gross proceeds of sales, also applies to the use,
storage or consumptlon of “‘the ways or means for the transmission of the voice or
messages.’ ;
|
The tax applics to charges for:>*

s Telephone services,” mcludmg telephone services provided via the traditional
circuit-committed protocols of the public switched telephone network (PSTN), a
wireless transmission system a voice over Internet protocol (VolP), or any of
other method

m Teleconferencing services i

m Paging services

* SC Regulation 117-303.
“ A coin-operaled laundromat machine md'udea any laundromat machine operated by a slot in which is
deposited or placed a coin, token, debit card, or other thing of value so as to begin operation of the machine
for the purposes of laundering, cleaning, or drying clothing and other textiles,

?' South Carolina Revenue Ruling #88-7.
* South Carolina Code §12-36-1310(B)(2).
3 South Carolmn Code w 36- 1310(13\(3) \
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8  LdUie weievidlon services

Satellite programming services and other programming transmission services
(includes, but is not limited to, emergency communication services and
television, radio, music or other programming services)

m Fax transmission services
m  E-mail services |

s Electronic filing of tax returns when the return is electrom(.ally filed by a person
who did not prepare the tax return

m Database access transmission services (online information sen?ices), such as
legal research services, credit reporting/research services, charges to access an
individual website (including Application Service Providers), etc.*®

For a more detailed discussion on the use tax as it applies to comimunication services, see
Chapter 17 of this manual. l

Manufactured Property Used by the Manufacturer’’

The use tax also applies to every manufacturer when that manufacturer manufactures
outside South Carolina tangible personal property for sale but instead ofjselling the
tangible personal property the manufacturer brings the tangible personal! property into
South Carolina and uses or consumes it within South Carolina. The tax applxes to the fair
market value of the tangible personal property used or consumed by the manufacturer.

I
For example, a manufacturer that produces computers outside of South Carolina for sale
throughout the world is liable for the use tax on the fair market value oflany computers
that it removes from its inventory and brings into South Carolina for use in any of its
offices or manufacturing operations in South Carolina or to provide to 1ts employees
within South Carolina.

Prepaid Wireless Calling Arrangements>®

The use tax, equal to 6%, also applies to purchases at retail of prepaid wireless calling
arrangements and to recharges at retail for prepaid wireless calling arrangements. A
“prepaid wireless calling arrangement” is a communication service that:,

1) i1s used exclusively to purchase wireless telecommunications, ’
ytop

3 Sw South Camhm analc Lequ Rulmg £10-2 and Scuth Carolina Private Lelter Ruling #07-2.

- .= e |
I
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(3) allows the purchaser to originate telephone calls by using an access number,
authorization code, or other means entered manually or electronically and

(4) are sold in units or dollars which decline with use in a known amount.

For example, if a person purchases a: prepaid phone card that can only be used in making
wireless telephone calls, then the use, storage or consumption of the purclnsed or
recharged card is subject to the use tax provided the card meets the remaining
requirements of a prepaid wireless Lallmg arrangement as defined above.

For a more detailed discussion on the use tax as it applies to communication services, see
Chapter 17 of this manual.

900 and 976 Numbers®’ ;

The usc tax, equal to 11% of the gross proceeds of sales, also applies to the use of a 900
telephone service, a 976 telephone service or both.

|
Transient Construction Property“"

Transient construction property purc.hased and previously used in another state is subject
to the South Carolina use tax (prorated to reflect the eqmpment s duration of use in South
Carolina, if the other state’s statute Ras similar provisions for proration of the tax or
depreciation of the tax base) when u'nported or brought into this State for use, storage or
consumption in this State. 1

Transient construction property is defmed o0 mean:

molor vehldes, machines, machmery, tools, or other equipment, other tangible
personal property brought, 1mp0ned or caused to be brought into this State for use,
or stored for use, in constmctu?g, building, or repairing any building, highway,
street, sidewalk, bridge, culvert, sewer or water system, drainage or dredging
system, railway system, reserv 01r or dam, power plant, pipeline, transmission line,
tower, dock; wharf, excavation, grading or other improvement or structure, or any
part of it. :

The use tax is computed as. follows:

(1) divide the length of time the property will be used in this State by the total
useful life of the property;

W §oulh Cmolma Lode § 12-36-2645 and |1 2-36-1110.

FTIN - . P




8041

'

(3) multiply the amount in (2) above by six percent.** The result of the computation
is the tax due.

The uselul life of transient construction property must be detcrmined by, the department
in accordance with the experience and practices of the building and construction trade. In
the absence of satisfactory evidence as to the period of use intended in this State, it is
presumed that the property will remain in this State for the remainder of]its useful life.
South Carolina will also allow a credit (prorated to reflect the equipment’s duration of
use in South Carolina) for sales or use tax paid in another slate, against the use tax, on
equipment previously used in another state if the out-of-state contractor;s state will allow
a similar credit.

The prorated tax credit is computed as follows:

(1) divide the length of time the property was used in the other state by the total
useful life of the property; ?

(2) multiply the result from (1) above by the state sales tax legally|due and paid the
other state;

(3) the lesser of the result from (2) above or the tax computed in the above
paragraph is the prorated credit amount.

However, construction machinery, tools, equipment, and other construction property
falling within the definition of transient construction property that is purchased for first
use in South Carolina is allb_]CCI to the full amount of use tax; however, such purchases
qualify for a full credit™ for any sales or use tax due and paid in the other state.”

.
E. Temporary Storage — Exclusion from the Use Tax™®

The use tax will not apply to the purchase at retail from outside of South Carolina of
tangible personal property when such property was purchased for:

(1) the purpose of subsequent use solely outside of South Carolina;

(2) the exclusive purpose of subsequently transporting it outside of South Carolina

for first use outside of South Carolina; or

2 |
= Generally, the state tax rate on “transient construction property” is 6%. However, if the “transient
construction property” is subject to the maximum tax provisions of South Carolina Code §12-36-2110 (e.g.,
a motor vehicle). then the state tax rate in this calculation is 3%. See South Carolina Code §12-36-1110.

X] . . . . . .
* Since the tangible personal property is purchased for first use in South Carolina, neither the use tax due
nor the credit for taxes paid in the other state are prorated. l
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solely outside of South Carolina.

In order for a transaction to qualify tor the exclusion for temporary storage to g apply, the
transaction must meet all of the following requirements:*®

(a} The tangible personal propc,rty must be purchased at retail from outside of
South Carolina. Tangible pcrsonal property purchased at wholesale (e.g.,
extending a resale certificate to the seller) but subsequently used by the
purchaser does not qualify|for the exclusion for temporary storage.”

(b) The transaction must be a use tax transaction as described in SC Regulation
117-334.

(c) The purchaser knew at thetime of purchase that the property would be either (1)
subsequently transported outside ot South Carolina for first use outside of South
Carolina or (ii) manufactured, processed, or compounded into other tangible
personal property in South|Carolina that would be transported outside of South
Carolina and used solely outside of South Carolina.

(d) The tangible personal property must be purchased for a specific use outside of
South Carolina.

(e) The first use of the tangible personal property must be outside ot South
Carolina, unless the first use in South Carolina was the manufacturing,
processing, or «.ompound'm'g of that tangible personal property into other

tangible personal property in South Carolina for transportatmn outside of South
Carolina and use solely outside of South Carolina.* :

. ,
(f) The first use of the tangible personal property outside of South Carolina must be
substantial and coostitute the primary use for which the property was purchased.

Note: If the rangible personal property is manufactured, processed, or
compounded into other ldng1ble personal property in South Carolina for
transportation and use outside of South Carolina, the property must be used
exclusively outside of South Carolina and must never be returned to South
Carolina.

(g) Any person claiming the exclusion for “temporary storage™ must maintain
proper records that verify that all the requirements of the exclusion as set forth

above have been met.

The exclusion for temporary storage{does not apply to sales tax transactions.™

WSl Caenlione Do seie Dobins #0017
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Older® -

An individual® who is 85 years of age or older is entitled to a lower state use tax rate,
sometimes referred to as lhe “1% exclusion,” for items that individual purchases for his
or her own personal use®'. In other words, a person who is 85 years of age or older would
pay a state use tax of 5% instcad of 6% (any local use taxes would still '1pply) on:

(1) purchases of tangible personal property (prepared food™, clothing. furniture,
appliances, etc.); and |

(2) purchascs of communications services, such as phone service (long distance
calls are already exempt). cable television service, satellite progmmmma
services (radio, emergency, television) as well as other l.()anLmlCdUOl'\ services.

The law granting this exclusion for individuals 85 years of age or older does not reqmre
the purchaser to complete any form with the Department of Revenue. It |only requires that
(1) the individual purchases the tangible personal property himself or hersclf, (2) that the
tangible personal property is purchased for his or her own personal use, (3) that the
purchaser requests the exclusion at the time of the sale and (4) that the purchaser provides
the retailer with proof of age. |

¥ ﬁouth Carolina Code §§12-36-2620 and 12-36-2630. See also South Carolina Revenlue Ruling #08-5.

* In Comumission Decision S-D-173, it was held that the lower rate allowed for person? 85 ycars of age and
older only applied to sales to individuals, and did not apply to sales to partnerships. corporations and other
legal entities.

3 South Carolina Code §§12-36-2620 and 12-36-2630.
S'xleq of unprepared food that lawtully may be purchased with United States Departinent of Agriculture

|
food coupons are cxempt from the 636 state sales and use tax. This exemption dues not apply (o local taxes
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Cas!ual Excise Tax

A. General Information l

The casual excise tax' is imposed upon the issuance of a certificate of title or other proof
of ownership for every (1) motor vehicle, (2) motorcycle, (3) boat, (4) motor, or (5)
airplanc required to be leglsteud ntled or licensed. It applies only to the last sale before
the application for title.” The casual 'excise tax does not apply to trailers (including boat
trailers), semitrailers, or pole trailers.

Since most, but not all, of the items subject to the casual excise tax qualify for the
m.i‘(lmum tax, the casual excise tax can be imposed at a rate of either 5% or 6% as
follows:’

The tax is 5% of the “fair market value™of the motor vehicle, motorcycle. airplane.
and boat” purchased.” Howevelr South Carolina Code §12-36-2110 provides that
the casual excise tax on sales of motor vehicles, motorcycles, boats, or airplanes
may not exceed the $300 maximum tax on these transactions. In addition, since
motor vehicles, motorcycles, alrplanea and boats are subject to the maximum tax.
local taxes administered and collected by the Department on behalf of local
jurisdictions are not apphc.able‘.

|

!

! South Carolina Code §12-36-1710. ‘
* See South Carolina Code §§12-36-17(0(A) and 12-36-1720.
* South Carolina Code §12- 36 1110, whlch!mueased the casual excise tax rate as well as the sales and use
tax rate from 5% io 6%, does not apply to items subject to the maximum tax provisions of South Carolina
Code §12-36-2110. Therefore, itemns subject to the maximum tax are taxed at a state rate of 3% instead ofa
state rute of 6%. Specifically, South Carolina Code §12-36-1110 states:
|

Beginning June 1, 2007, ao addmonul sales, use, and casual excise tax equal to one

percent is imposed on amounts t‘udble pursuant to this chapter, except that this additional

one percent tax does not apply to amoums taxed pursuant to South Carolina Code §12-

36-920(A). the tax on ac;ommodatlons for transieats, nor does this additional tax apply

to itetns subject to a maximum saleés and use tax pursuant to South Carolina Code §12-

36-2110 nor to the sale of unprepared food which may be lawfully purchased with Umted

States Department of Agriculture food coupons.

* A boat sold with a motor permanently atta;uhed to it is subject to the casual excise 1ax at the lesser of 3%
of the fair market value or $300. A boat motor is considered penmanently attached to a bout ifivis (1) an
inboard motor or {2) an outboard motor sold mounted to the boat. connected to a permanent steering
meu,hamsm and included in the price of the boat. See South Carolina Revenue Ruling #08-7.

* Any transaction subject to the maximum tax of $300 is taxed at a state rate of 5% and is not subject to any
local tax admlmsmed and Lnllected by the Depanment 0 Revenue on behalt of local Junsdlcuons Any
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permanently attached to the boat).” In addition, since motors that are purchased
alone (not permanently attached to the boat) are not subject to the md\clmum tax,
local taxes administered and collected by the Department on behalf of local
Jjurisdictions are applicable. |

The casual excise tax 1s computed on the “fair market value™ which is déﬁned as (1) the
total purchase price (i.c., price agrced upon by the buyer and scller) lessjany trade-in
allowance of the motor vehxclc. motorcycle, boat, motor, or anplane or (2) the valuation
shown in a national publication adopted by the Departmcnt The valuatlon shown in a
national publication of used values is used only in cascs of necessity, for example, when
closely held stock is exchanged for a motor vehicle.® |

The price agreed upon by the buyer and seller, less any trade in, includes: (1) the amount
of cash paid, (2) the amount of any loan assumed, (3) the value of any property
exchanges, or (4) the amount paid at delinquent property tax sales.

Department of Revenuc Form ST-236, “Casual or Use Excise Tax Remm,i” is used to
compute the casual excise tax or use tax due on the transfer of a motor vehicle, motorcycle,
boat, motor, or airplane. The tax may be paid at the Department, or at a Department of
Motor Vehicles office when registering a motor vehicle or motorcycle, or dt the Department
of Natural Resources when registering a boat or motor. Form ST-236 can be obtained from
the Department’s website at www.dor.sc.gov. Information on the De'pamnént of Motor
Vehicles or the Department of Natural Resources can be found at www.s¢.gov.

J
The following transfers of motor vehicles, motorcycles, boats, motors, or alrplanes are
excluded from the casual excise tax pursuant to South Carolina Code §§12-36-1710 and 12-
36-1720:

a. transfers to members of the immediate family (i.e., spouse, parent, child, sister,
brother, grandparent, and grandchild);

b. transfers to a legal heir. legatee, or distributee;

c. transfers trom an individual to a partnership upon formation, or from a stockholder
to a corporation upon formation;

d. transfers to a licensed motor vehicle dealer or licensed motorcyclé dealer for the
purpose of resale;

e. transters to a financial institution for the purpose of resale; ]
l

* South Carolina Code §12-36-1710. See also South Carolina Revenue Ruling £08-7 for information
concerning the sale of boats individually as well as boats sold as part of a package that includes the boat
motor and boat trailer. |
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resale;
- ! . . v
g. translers Lo the seller or secured party in partial payment (e.g., trade-ins).

| : . .
h. transfers where a sales or use tax has been paid on the transaction necessitating the
transfer (this includes sales|tax paid to an auctioneer licensed as a retailer);

i. transfers of motor vehicles, motoreycles, or airplanes spacifically exempted by
South Carolina Coede §12-36-2120 from the sales or use tax (see“Examples of
Exempt Transters™ below);!

|
J. wansfers that are-a gift or prize; and,
1

k. vessels registered and documcnted by the United States Commissioner of

Cu;toms.g
!

B. Examples of Exempt Transfers

Below are examples of transfers thatI are exempt from sales and use tax under South
Carolina Code §12-36-2120 and, therefore, exempt from the casual excise tax. These
examples illustrate the more txequc.nt methods of transferring a motor vehicle,
motorcycle, boat, motor, airplane, or trailer. See South Carolina Code §12-36-2120 for a
complete list of exemptions. !

Sales to Nonresident Military Personne

110

|
Motor vehicles, as described below, or motorcycles sold to military personnel
stationed in South Carolina by reason of orders of the U.S. Armed Forces who are not
residents of South Carolina are exempt from South Carolina sales and use tax, and
casual excise tax, provided (1) a copy of Form ST-178, *“Nonresident Military Tax
Exemption Certificate™ is furnished to the Department or the Department of Motor
Vehicles or (2) a leave and eamings statement from the appropriate department of the
armed services is provided to the Department or the Department of Motor Vehicles
that designates the state of residence of the buyer. This mformatlon must be fumished
within ten days of the sale.

This exemption applies only tolth«, sale of motor vehicles that are primarily
designed to carry passengers, such as cars, passenger vans, and sports utility
vehicles (e.g., Broncos, E‘(plorers and Troopers). Sales and use tax or the casual
excise tax (w hichever is applicable) is due on sales of motor vehicles designed
primarily to carry cargo, such as trucks or cargo vans.

a .
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Sales of a motor vehicle, motorcycle, boat, motor, or airplane to the tederal
government are exempt from sales or use taxes under South Carolma Code §12-36-
2120(2) and also exempt trom the casual excise tax. When agents ofjthe federal
government purchase one of these items on behalf of the federal government, the
purchase is not subject to sales and use taxes providing the credit of the agent is not
advanced or risked, the purchase order discloses the purchase is made on behalf of the
federal government, title to the property vests in the federal government, and the
vendor is paid directly by the federal government. |

1

Sales by the Federal Government'”

Sales of a motor vehicle, motorcycle, boat, motor, or airplanc by thejtederal
government are exempt from sales and use taxes under South Carolina Code §12-36-
2120(1) and exernpt from the casual excise tax.

Sales by. or Sales to, Federal Credit Unions"?

Sales of a motor vehicle, motorcycle, boat, motor, or airplane by, or sales of such
property to, a federal credit union are exempt from sales and use taxes and the casual
excise tax. See South Carolina Attormey General Opinion #S-0AG-59, which
concluded that tederally chartered credit unions are instrumenta]itiesf of the federal
government. '

Transfers to and from an Insurance Company i

Vehicles that have been declared a total loss and are transferred to or from an

. . . . ) .
insurance company in settlement of a claim are exempt from casual excise tax and
sales and use taxes." ,

|

Sales of Farm Machinery'®

Airplanes used in planting, cultivating or harvesting farm crops (e. g, crop dusting) are
exempt from South Carolina sales and use tax and casual excisc tax pursuant to South
Carolina Code §12-36-2120(16). The tax applies to automobiles or trucks used in
farming. !

"' South Carolina Code §12-36-2120(2).
2 South Carolinu Code §12-36-2120(1).
1 South Carolina Code §12-36-2120(2).
" South Carolina Code §56-19-480.
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The sales and use tax and casual excise tax do not apply to property transferred as a
gift or prize since there has not‘been a “sale™ to the recipient. A gift includes a motor
vehicle, motorcycle, boat, motar, or airplane transferred by “love and affection”. 18

i

Sale of Entire Business "

The casual excise tax and sales jand use tax do not apply to depreciable assets, used in
the operation of a business when the entire business is sold by the owner, pursuant to a
written contract, and the pmchaser continues operation of the business. For example, 1f
ABC Company, a retail tlorist busmws sells it’s entire business (e.g., the building,
inventory. delivery trucks, goodwill, etc.) to XYZ Company, a retail mft store business
who will operate the floral business it purchased, then there is no sales and use tax due
on the sale of the delivery trucks. If; however, ABC Company sold only a portion of
its assets (e.g.. all of its dellverv trucks), then ABC Company is liable for the sales tax
due on the sale of its delivery trucks. 2

. i
C. Sales to Individuals 85 Years of Age and ‘Older?'

' | . .
An individual™ 85 years of age or older who purchases at retail a motor vehicle,
motorcycle, airplane, or boat for hisjor her personal use would pay a state casual excise
tax rate of 4% (instead of the 3% applicable to all other persons purchasing this
. . 21 y ) . . ..
maximum tax item)~". The 4% tax rate is applied and it the tax as calculated exceeds the
$300 maximum tax, the individual 83 years of age or older would only pay $300.

An individual™ 85 years of age or older who purchases at retail a motor that is purchased
alone (not permanently attached to the boat) for his or her personal use would pay a state

casual excise tax rate of 5% (mstcad of the 6% applicable to all other persons purchasing
this maximum tax 1tcm) 3 In addition, since motors that are purchased alone (not
permanently attached to the boat) are not subject to the maximum tax, local taxes
administered and collected by the Deparlment on behalf of local jurisdictions are
applicable.

1 South Carolina Code § §12-36-1720.

" See South Carolina ("odc 12-36-1720 and South Carolina Revenue Ruling £92-10.

¥ Seuth Carolina Code §12- _16 2120(42). |

* See South Carolina Code §§12-36-1710(B}(3), i 2-36-2120(42), and South Carolina Revenue Advisory
Bulletin 201-1.

2! South Carolina Revenue Ruling #08-3
* In Commission Decision $-D-173, ir was|held that the lower rate allowed for persous 83 veurs of age and
older only applied to sales to individuals. and did nos apply to sales tu partnerships, corporations and other
legal entities.

3 South Carolina Code §12-36-2640.
* In Comnmission Decision S-D-173, it wasjheld that the lower rate allowed for persons 83 years of age and
older only applied to sales to individuals. and did not apply to sales 1o partnerships, corporativns and other

l
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Sales o.r;,Purchascs at Retail

In order for the sales tax or use tax to apply to a transaction, there must be a “sale at
retail” or a “purchase at retail.”

The dc_tcrmlmtlon of what is a sale or purchase at retail must first begin with what is a.
sale. A sale' is any transter, cxchanoe or barter, conditional or othcrwise, of tangible
personal property for a consldcranon It includes:

(1) a transaction in which posseaslon of tangible personal property is transferred but
the seller retains title as bC‘CLII‘lly for payment, including installment and credit
saies; |

{2) a rental, lease, or other t‘orrln of agreement;3

(3) a license to use or consume; and
|

(4) a transfer of title or possession, or both.

In addition, 1t should be noted that lhe [act that the two parties in a sale are related entities
is irrelevant.” For example, a sale can occur between a parent corporation and a wholly
owned subsidiary corporation.

A "sale at retail” or purchase atretail” is any sale of tangible personal property not
defined as a wholesale sale.®

A “wholesale sale” is essentially a sale to a licensed retailer or a wholesaler for resale and
not for use or consumpt'ion.6

" South Carolina Code §12-36-100.

* The sules tax and the use tax are transaction taxes in which the transter by a retailer of tangible personal
property to the end user for a consideration is subject to the tax. Consideration is not limited 1o mouey. It
includes, butis not limited to. mouey, realty, personal property, stocks, bonds, partnership interests, and
other intangible property, the forgiveness orcancellation of a debt, the nssumption of a debt, and the
surrendering of a right. For example, d«.pmdmg on the facts and circumstances of the transuaction, the sales
1ax or the use tax may apply to such transactions as the formation of partnerships or corporations, the
reorganization of corporations, and any orhcr similar structural change in business entities, unless the
unnsamon is otherwise exerpt under the latw (e.g.. South Carolina Code §12-36-2120(<42)).

? See ulso Edisto Fleets, Inc. v. South Caroling Tax Comniission, 256 SC 350, 182 S.E.2d 713 (1971).

* See Edisto Fleers, Inc. v. South Caroling Tax Comunission, 256 S.C. 350, 182 S.E. 2d 713 (1971) and
Scuth Carolina Private Letter Ruling £#04-3

Sourh Cdrolum (_odc § I’J-36 I lO
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However, the statute specifically establishes certain other sales as either wholesale or
retail salcs.
1
Specific retail sales include: (
!
_ : , Lo
(1) Manufacturers, Processors, Compounders, Quarry Operators, or Mine Operators

sales of tangiblc personal property to manufacturers, processors, carnpounders,
quarry operators, or mine operators, which are used or consumed by them, and
do not become an ingredient or component part of the tcuwlble personal

property manufactured, processed, or compounded for sale.”

(2) Construction Contractors

sales of building materials to construction (.ontractors bu1ldcrs or landowners
for resale or use in the form of real cstate.®

sales to contractors for use in the performance of construction contracts.’

the use within this State of tangible personal property by its manufacturer as
building materials in the performance of a construction contract. The
manufacturer must pay the sales la\ bdsed on the fair market value at the time
and place where used or consumed. '

(3) Vending Machine Operators

sales of tangible personal property, other than cigarettes and soft drinks in

closed centainers, to vendors who sell the property through v cndmg machines.'
ﬂ

The vendors are deemed to be the users or consumers of the property.

(4) Medical Institutions, Medical Professionals and Other Medicall Transactions

sales of preparcd meals, or unprepared food products used to prepare mceals to
hospitals, infirmaries, sanitariums. nursing homes, and similar institutions,
educational institutions, boarding houses, and transportation companies, if
furnished as part of the service rendered. These mstltutlons and companies are
deemed o be the users or consumers of the property l

¥ South Carolina Code §12-36-110(1 Ya).

¥ South Carolina Code §12-36-110(1)c).

10 South Carolina Code §12-36-110(1)(d). See also South Carolina Revenue Ruling #94 2.
"' An “honor box” is not a vending machine or its functional equivalent. See dnonvinous Taxpayer v. South
Carolina Deparnnent of Revenue, 00-ALJ-17-0137-CC (2001).

" South Carolina Code §12-36-110(1)(b).
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sanNartums. NUrsing Nomes. and Suniiar instiuions, medical aoctors, dentsts,
optometrists. and vetelinarians if furnished to their patients as a part of the
service rendered. These institutions, compames and professionals are deemed
to be the users or conaumelrs of the property.'*

|
sales of tangible personul property to veterinarians. The veterinarians are
deemed to be the users or consumers of the property whether used in the
rendering of professional services or sold outright as part of the vetennarnan
practice and not furnished as a part of professional services rendered. "

sales of tangible personal property used incidental to the performance of
services by licensed medical doctors. dentists, doctors of veterinary medicine.
oculists. optometrists. and other licensed professionals. Note however, that these
professionals may, in addition to rendering a service, also be in the business of
making sales of tangible personal property. For instance, a doctor may sell
medicines. In those cases »\{fhere professionals are regularly engaged in the
business of selling t’mglble personal ploperty at retail, they must obtain a retail
license and remit the taxes due on such sales.'®

sales of tangible personal property, such as equipment, supplies. and medicines,
to dentists for use in rendering professional services. Note: Sales of dental

B . . 7
prosthetic devices to dentists are exempt from the tax."’

sales of tangible personal property. such as supplies, medicines. office furniture
and fixtures and special tools and equipment, to doctors for use in the practice
of their profession. It is 011fy when a doctor has a stock of drugs from which the
doctor makes numerous and substantial retail sales that the doctor is requlred to
have a retail license and to remit sales tax directly to the Department.'

sales, not otherwise e\empted when reimbursed or paid in whole or in part by
Medicare or Medicaid. Howevel only the net amount reimbursed by Medicare
and Medicaid is subject to lhe tax, if the vendor is prohibited by law from
charging the Ptlrchascr the Idlﬁerence between the retail sale and the amount
reimbursed. " |
l

117-305.4.
** South Carolina Code §$12-36-110(1 ().
'“Suu(h Carolina Regulation 117-308.1.

" South Carolina Regulation 117-308.2.

1%~
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sales of tangible personal property used incidental to the performance of
services by lawyers, accountants. civil engineers, and other licensed
professionals. Note however, that these professionals may, in ﬁddition to
rendering a service, also be in the business of making sales of tanglble personal
property. In those cases where professionals are regularly envdged in the
busincss of selling tangible personal property at retail, they must obtain a retail
license and remit the taxes due on such sales.” ]

1

sales of tangible personal property, such as law books, supplies, and equipment,
ki
to lawyers.”

sales of taungible personal property to_architects. Architects arcinot considered to
be engaged in the business of selling tangible personal property when they
render professional services in the forming of original plans, designs and
specifications. Also considered to be proceeds from the renditil’on of professional
services are charges for the sale of these original design concepts which have
been changed as a result of elevation and/or other architecturall modifications to
a customer’s specific requirements. Sales by architects of all reproductions of
such plans, designs or specifications, unaltered or unmodified in any way, are
decmed to be subject to the sales or use tax.™ {

(6) Other Service Businesses |

sales of tangible personal property to persons engaged in the business of binding
books. magazines or other printed matter belonging to another.iSales of tangible
personal property to such persons for use or consumption in the performance of
these services are taxable. However if bookbinders bind theirs own printed
matter and sell the finished products to users or consumers, or makes and sells
at retail loose-leaf binders or other articles, bookbinders must remit the tax on

. . 23
the entire receipts from such sales.”

sales of tangible personal property to a person engaged in the business of paper-
cutting, folding. gathering, padding or punching circulars. office forms or other
printed matter belonging to others. Sales of tangible personal property to such
persons £or use or consumption in the performance of these services are
raxable.”

* South Carolina Regulation 117-308.1.
a South Carolina Regulation 117-308.4,
=2 bourh Carolina Reuulanon 1 l"-308 6
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use in the pertormance ol such services.™

sales of paint, supplies, etel 1o persons engaged in the business of painting
e 26
automobiles.”™ |

(7) Gift Transactions

. | i :
sales of tangible personal property to a person who will give that tangible
personal property to another person as a gift or who will award that tangible
personal property to another person as a prize.”

|
(8) Coin-Operated Telephone Providers
!

sales of all local telecommunications services by local exchange companies
(LECs) to customer owned|coin-operated telephone (COCOT) providers, as
those terms are defined by the South Carolina Public Service Commission. The
COCOT providers that purchase these services in order to provide payphone
services to their customers lare considered to be the users and consumers of the
services, and are not subject to sales tax for their subsequent sale of local
telecommunications scrvicés to their COCOT customers.™

(9) Withdrawals for Use |

the withdrawal, use, or consumgtion of tangible personal property by anyone

. t
who purchases it at wholesale,™ except:

(1} withdrawal of tangible personal property previously withdrawn and
taxed by such busin'ess or person, '

(i) tangible personal property which becomes an ingredient or component
part of tangible personal property manufactured or compounded for sale,

(ii1) tangible personal property used directly in manufacturing, compounding,
« ol .
or processing tangible personal property tor sale,

. . . .
(iv) materials, containers, cores, labels, sacks, or bags used incidenl to the
sale and delivery ofjtangible personal property;

:5' South Carolina Regulation 117-308.14.
=" South Carolina Regulation 117-308.13,
=" South Curolina Regulation 117-333. See also South Carolini Revenue Ruling #03-3.
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education license plate and used in accordance with the provisions ot
South Carolina Code §§56-3-2320 or 56-3-2330;

The law establishes certain other sales as “wholesale sales.” As such, these sales are not
rctail sales and therefore not taxable. These additional “wholesale sales} are sales of:

(1) tangible personal property to a manufacturer or compounder as-an ingredient or
component part of the tanmble personal property or products rnanuf"tctuxed or
compounded for sale.™

]

|
(2) tangible personal property used directly in manufacturing, compounding, or
processing tangible personal property into products for sale. 3 l
E
(3) materials, containers, cores, labels, sacks, or bags used incident to the sale and
delivery of tangible personal property, or used by umnufaclurers Processors,

and compounders in shipping tangible personal property.”-

(4) food or drink products to licensed retail merchants for use as mgredlents 1n
preparing ready-to-eat food or drink sold at retail. These produlcts include
cooking oil used as an ingredient. However, items used or consumed by
licensed retail merchants to prepare ready-to-eat food or drink, | such as hickory
chips, barbecue briquettes, gas, or electricity are subject to tax.?

(5) tangible personal property to a manufacturer or construction cc#ulractor when
the tangible personal property is subsequently processed, partially or completely
fabricated, or manufactured in this State by the manufacturer or contractor, for
use in the performance of a construction contract if the property is transported
to, assembled, installed, or electcd at a job site outside the State and thereafier
used solely outside the State.” |

Finally, operators of businesses who are both making retail sales and wnthdrawmq for use
from the same stock of goods are to purchase at wholesale all of the goods so sold or used
and report both retail sales and withdrawals for use under the sales tax law. This applies
only to those who actually carry on a retail business having a substantial| number of retail
sales and does not apply to contractors, plumbers, repairmen, and others |who make
isolated or accommodation sales and who have not set themselves up as being engaged in
selling. Where only isolated sales are made, tax should be paid on all of lhe taxable
property purchased with no sales tax return being required of the seller makmg such
isolated or “accommodation” sales.™ i

B

# South Carolina Code §12-36-120(2). :

3 South Carolina Code §12-36-120(3).

*? Sauth Carolina Code §12-36-120(4). i
3 South Carolina Code §12-36-120(5). |
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“Gross Proceed§ of Sale” and “Sales Price”

Gross proceeds of sales' (or any similar term, such as gross proceeds) is the measure or
basis for the sales tax and sales puce is the measure or basis for the use tax. Essennally,
they are the total amount tor which tdnglblL personal property is sold or purchased.

A. Gross Proceeds’ and Sales Price® — What is Includable?

Gross proceeds is the basis or measure of the sales tax? and is the value procceding or
accruing from the sale, lease or rental of tangible personal property. It includes:

1

® the proceeds from the sale{ot property sold on consignment by the taxpayer:
and, ‘

a the proceeds from the salciof rangible personal property.
Sales price is the basis or measure of the use tax and is the total amount for which
tangible personal property is sold, without any deduction for the cost of the property sold,

the cost of the materials used. labor or service cost, interest paid, losses, or any other
expenses. [t includes: ’

B any scrvices or transpondnon costs that are a part of the sale, whether paid in
money or otherwise; and

N ji . . .
s any manufacturers or importers excise tax imposed by the United States.
[n calculating gross proceeds or sales price, the retailer may not deduct the following
(whether or not such costs are passed on to the customer or separately stated on the bill to
the custowner): |
m the cost of goods sold;

m the cost of materials, labor] or service;

# interest paid;

! South Carulina Code §12-36-90.

* South Carolina Code §12-36-90(1).
* Soush Carolina Code §12-36-130.

* While the term “gross proceeds™ is generally applicable to the sales tax und “sales price™ is generally
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B lransportation costs;
m manufacturers or importers excise taxes imposed by the United States; or
® any other expenses. ’

One of the guiding principles of what is includable in “gross proceeds” iwas established in
Mevers Arnold, Inc. v. South Carolina Tax Commission, 285 S.C. 303, 328 S.E.2d 920
(1983) In that case, the Court of Appeals of South Carolina held the element of service

involved in a lay away sale was subject to tax as being part of the sale oftanalble
personal property. The test used by the court was as follows:

But for the lay away sales, Mevers drnold would not receive the lzfly away fees. The
fees are obviously charged for the service rendered in making lay away sales. For
these reasons, this court holds the lay away fees are pait of the grass proceeds and
subject to the sales tax.

Accordingly, the total amount charged in conjunction with the sale or pl‘Jrchas‘. of
tangible personal property is subjcct to the tax. This test used by the court would also
apply this principle to the use tax in determining what is includable in |mles price.”
Finally, a rebate paid by a third party (i.e., the manufacturer) to the retail customer does
not affect “gross proceeds” (the basis for the sales tax) or “sales price” dthc basis tor the
use tax). For example, if Store A sells a product for $1,000 and the customer pays the
$1.000 for the product, the tax is still due on the $1,000 even though thc mdnufacturer of
the product may at a larer date rebate $100 of the sales price to the customer.’

|
B. Examples of Charges included in “Gross Proceeds” and

“Sales Price” :
E . . . . 79 l .
Examples of charges included in “gross proceeds™ or “sales price” and therefore subject
1o the sales tax or use tax are:® "

Fuel surcharges - an additional fee charged by retailers due to the usm% costs of
gasoline and diesel fuel when making a delivery via their own vehicle.

Charges by an automobile rental company,” such as:

* Attorney General Opinion #82-30 (5/5/1982).
* Please note that because of the nature of a transaction an exumple may only apply to [*gross proceeds” and
the sales tax since the transaction could only occur in South Carolina. Therefore, some examples may not

upply to the “sales price” and the use tax.
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@ Charges for Collision l,;)umagc Waiver.
& Personul Aceident C ovi;mge.

g Extended Protection.

@ Personal Eftects Covcrfage-.

‘!

s Personal Accident and Effects Coverage.

. |
Lease cancellation fees.” |

;
Leasc Compensatory Damages received as a result of litigation payments from either a

third party guarantor and/or les§ee.lo
{

Late tees charged when a cust!omer does not pay his bill on time (except for late
fees charged with respect to ctlmrges for electricity, natural gas; or both). !

Late fees charged by a video riemal “club,”"

Membership fees paid to a vidso rental “club” if the payment of such fee entitles the
purchaser to “free” or discount movie rentals.'’ However, if such fee is in lieu of a
security deposit or constitutesjonly a nominal processing fee and does not include
“free” or discount movie rentals, the fee is not subject to the tax.

Membership fees charged by a membership-only warehouse offering a selection of
brand-name merchandise to business owners and others where one type of member
receives a benefit that another |type of membership does not receive.

For example, one type of mem‘ber pays only the posted wholesale price, while
another type of temporary mer:nbership pays the posted wholesale price plus a 5%
surcharge. ' !

Local hospitality taxes authori?zed under South Carolina Code §6-1-700 ef. seq. and
local accommodations fees imposed by ordinance prior to March 15, 1997 and
authorized under Section 10 of Act 138 of 1997, if the fee or tax is imposed upon
the retailer." (See examples below of charges not includable in gross proceeds for
other local taxes and fees.) |

? South Carolina Privatc Letier Ruling #88-5.
" South Carolina Private Letter Ruling #12:3.
! South Carolina Revenue Ruling #09-6. !
" South Carolina Revenue Ruling #90-6. I

'3 South Carolina Revenue Ruling #90-6.
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C1ly or county tranchisc tees unposed upon i cable teicvision Sysiem anu carcuiawu
as a percentage of the cable television system’s gross receipts, regardless of whether
it is passed on to customers as a separately stated item on the bill or is included in

the overall charge for cable services. '

Declivery or transportation charges:

where the scller, by use of a common carrier, effects such dellvery and the

B
sale is made F.O.B. point of destination or place of business of the buyer."”’

where the sn,llcr by use ot his own mcans of transportation; effects such

t

2
delivery.'®

where the seller eftects delivery trom the factory directly to the seller’s
customer when the transportation is paid by the seller eitht,r toa
transportation company, the manufacturer, or by way of credlt to his
customer for transportatlon costs paid by the customer and deducted from

the seller’s invoice.

|
|

Fabrication labor that is a part of the manufacturing, compoundmg, processing or

1
H

fabrication of tangible personal property for sale or resale.*® |
{

Installation labor incident to the sale of tangible personal property when such
charges are not separately stated from the sales price of the property on billing to
customers or when the seller’s books and records of account do not show the
reasonableness of such labor in relation to the sales price of the property.*
Gratuities or an amount or percentage, regardless of its designationl added to the
price of meals pursuant to a requirement of the retailer furnishing such meals even
though all or a part thereof may be paid by the retailer to his c—:mployeeq 2

|

Finance and carrying charges when the th&bllShed price for the goodb includes an
amount to cover a finance or carrying charge.

' South Carolina Revenue Ruling #97-10:
'7SC Regulation 117-310, South Carolina Private Letter Ruling #90-9, and Comnnssxon Decision §-D-152.

" SC Regulation 117-310, South Carolina Technical Advice Memorandum #89- 9, Commission Decision

S-D-145 and Commission Decision #92-46.
" SC Regulation 117-310.1.
¥ SC Regulation 117-313.1.

tse Regulation 117-313.3.
# 5C Regulation 117-318.6. However, when a customer voluntarily provides a tip for an employee of a

retailer, such a tip is not subject to the sales tax whether given directly to the employee 1 in cash or added by
the customer to his bill and charged by the retailer to the customer’s account; provided, that in the latter
instance, the full amount of such tip is tumed over to the employee by the retailer. See also Commission

Decisions S-D-82 and S-D-178.
Te P dedan 117,218 77 hawever, where the seller hasan estahlished caeh pnce and when selhnﬁ on au

|

t
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Ldy-awdy FEecs.

Universal Service Fund surcharges billed by telephone companies to their
customers (part of the “gross proceeds accruing or proceeding from the charges for
the ways or means for the Lransmxsswn of the voice or of messages”). 2

Early Termination Charge bil}ed in connection with a taxable communication
service (part of the “gross pro:ceeds of sales” or “sales price” of the taxable
communications service).

Property Damage Waiver Fee!billed by rental company.®’

Engraving charges by a trophy shop when the charge [or engraving is in
conjunction with thesale of the trophy.

Charges billed by a photographer for materials, labor and other expenses as part of

the sale of photographic transparencies and prints, %
l

Manufacturer's Coupon - For iexamplé, if an item normally sells for $5.00 and the
customer pays $4.00 and presents a manufacturer’s coupon valued at $1.00, then the
tax is based on $5.00 (“gross proceeds™ or “sales price”) since the retailer receives

$4.00 from the customer and $ 1.00 from the manufacturer.*®

Sales Price of Returned Y\«Ierclflandlse 1f thu retailer does not refund the purchaser
the full sales price in cash or by credit.” If a purchaser returs merchandise to the
retailer and receives a refund or credit that is less than the price originally paid
because the retailer retains a pOI‘thH of the price paid as a “restockmg or
“handling” fee or for any other reason, then the original price is subject to the tax.

Property Tax Payments undcr‘*a Lease where the lease requires the lessee to
reimburse the lessor for the propbrty taxes on the tangible personal property being
leased”” or where the lease requires to the lessee to pay the property taxes on behalf
of the lessor on the tangible pérsonal property being leased.

H Meyers drnold, Inc., v. South Carolina T ;m Commission, 285 SC 363, 328 §.E.2d 920 (19835), Sec also
SC Private Letter Ruling £} 1-4.
** South Carolina Revenue Ruling #03-1. However, any portion af the Universal Service Fund surcharge
based on charges for telecommunication scrvices that are exempl lrom the sales and use tax under South
Carolina Code §12-36-2120 (e.g., sales o the federal government, long distance charges, ar certain access
charges) or are otherwise nontaxable, are a ipart of the gross proceeds accruing or proceeding from the
charges for an exempt service or a nontaxuble charge and therefure not subject ta the sales and use tax,
% South Carolina Private Letter Ruling 1H06-2.

*" Commission Decision S-D-174,
* Commission Decisions #92-28, #92-9, Il 92-64 and #90-38.
* Commission Decision S-D-175. i
® South Cdrolmn Revenue Ruling #99-9 'md Attorney General Opinion dated 47671998,

Heormrnm o eze, 1171 2000
i

i
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purpose of the payment is to reimburse the purchaser for a part of the purchase
price. |

Warranty Contracts sold in conjunction with the sale of the tangible personal
property unless the sale of the tangible personal property is cxcmﬁ)t from the tax.

Note: With limited exceptions, effective September 1, 2011, the salcs and use tax
will no longer apply to a warranty or mamtcnancc contract purchascd after the
tangible personal property is pur chased.*

Monthly Fixed Charges by a Utility Company for Natural Gas sold as part of an
overall agrecement between the utility and the customer for the sale of natural gas,
whether or not the customer uses natural gas during a particular billing period.

Note: 1f the sale of natural gas o the customer is exempt under Ciélde Section 12-36-
2120, such as the sale of natural gas that is used for residential pu]rposes (Code
Section 12-36-2120(33)), then the monthly fixed charges billed by a natural gas
utility to a customer are not subject to the sales tax. ‘

Charges bllled by a Rutal]bl' for Consultation, Engineering and Design as part of the
retail sale of a sign®” or the retail sale of a wireless Lommumcanons system that
enhances radio signal strength within the customer’s bmldmg.

C. Gross Proceeds and Sales Price — What is Not i
Includable??’ |

In calculating gross proceeds or sales price, the retailer may deduct the following:?®

a cash discount allowed and taken on sales;’9 i
. {

@ the sales price of property returned by customers when the fulli sales price is

refunded in cash or by credit;* l

i
{
i

" and

i
33 See South Carolina Revenue Ruling #09-11 concerning the Federal “Car Assistance
South Carolina Revenue Ruling #10-4 conceming the “Energy Star Appliance Rebate™ program.
* See SC Revenue Ruling #11-1.
3 SC Regulation 309.9 and SC Privaic Letter Ruling #07-4.
%8 SC Private Letter Ruling #07-3.
37 Sputh Caroling Code §12-36-90(2).
¥ Please note that because of the nature of a transaction an cxample may only apply to*gross proceeds”
and the sales tax since the transaction could only oceur in South Carolin:. Therelore, some examples may
not apply to the - \dlés price” and the use tax,

aem e may e
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;"

m the amount of any tax imposed by the United States with respect to retail sales,
whether imposed upon the|retailer or the consumer, except for manufacturers or
importers excise taxes;*‘

m a motor vehicle operated with a dealer, transporter, or manufacturer, or
education license plate and used in accordance with the provisions of Section
56-3-2320 or 56-3-2330;"

m that portion of a charge lzm.d under South Carolina Code §§12-36-910(B)(3) or
12-36-1310(BX3) atmbulablc to the cost set by statute tor a governmental
ticense or permit;

|

m fees imposed on the sale of motor oil, new tires, lead-acid batteries, and white
goods pursuant to Article l Chapter 96 of Title 44, including the rcmudab]e
deposit when a lead-acid bdttc.l’y core is not returned to a retailer;’

the sales price, not mcludma sales tax, of property on sales which are actually
charged off as bad debts ot uncollectible accounts for state income tax purposcs.
A taxpayer who pays the tax on the unpaid balance of an account which has
been found to be worl‘hlusﬁ and is actually chargcd off for state income tax
pumposes may take a deduwon for the sales price charged off as a bad debt or
uncollectible account on a retum filed pursuant to this chapter, except that if an
amount charged off is later, paid in whole or in part to the laxpayer, the amount
paid must be included in [he first return filed after the collection and the tax
paid. The deduction allow: ed by this provision must be taken within one.year of
the month the amount was determined to be a bad debt or uncollectible
account;” !

¢

m interest, fees, or charges however described, imposed on a customer for late
payment of a bill for eleunuly or natural gas, or both, whether or not sales tax
is required to be paid on thlc underlying electricity or natural gas bill;"’

= the en»uonmcmdl surcharge imposed pursuant to South Carolina Code §44-56-
430,

"' South Carolina Code §12-36-90(2)(¢).
*2 South Carolina Code §12-36-90(2)(d).
 South Carolina Code §12-36-90(2)(e).
* South Carolina Code §12-36-90(2)(1).
* South Carolina Code §12-36-90(2)(g).
* South Carolina Code §12-36-90(2)h). See also South Carolina Departnent of Revenue v. Anonymous

Company A and Anvnymous Company: B. S.C.. 678 S.E. 2d 255 (2009) and South Carolina Revenue Ruling
-*l 3- 4

11 P L L T W Py
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e aicononce uquor Dy the drink ¢xcise tix lmposea DYy douin Laround coue
§12-33-245; and .

s rental surcharges imposed on the rental of private passenger automobllcs rental
vehicles, and heavy equipment under South Carolina Code §Q56 -31-50 and 12-
37.717.%

D. Examples of Charges not included in “Gross Pll’oceeds”
and “Sales Price”

Examples of charges not included in %ross proceeds” or “sales price” and therefore not
subject to the sales tax or use tax are: ;

Late fees charged when a custorner does not pay his bill on time with respect to

charges for electricity, natural gas, or both {

Membership fees paid to a video rental “club” if such fee is in lieujof a security
deposit or constitutes onlv a nominal processing fee and does not mc]ude ‘free” or
discount movie rentals;’

Membership fees charged by a membership-only warehouse offermtr a selection of
brand-name merchandise to buqmcss owners and others where all mernbershlp
types receive the same benefits; >

Local hospitality taxes authorized under South Carolina Code §6-1-700 et. seq. and
local accommmodations fees imposed by ordinance prior to March 115, 1997 and
authorized under Section 10 of Act 138 of 1997 if the fee or tax is imposed upon
the customer and the retailer is merely a collection agent for the city or
county;™

|

|

* Souib Carolina Code §12-36-90(2)(K). : '

% See South Carolina Code §36-31-20 for the definitions of a “private passenger vehule and “rental
vehicle.” See South Carolina Code §12-37-717 for the definition of “heavy equipment.”

! please note that because of the nature of a transaction an example may only apply to{*gross proceeds”
and the sales tax since the transaction could only occur in South Carolina. Therefore, some examples may
not apply to the “sales price” and the use tax

33South Carolina Code §12-36-90(2)(i). See also South Carolina Revenue Ruling 509- 6

3 South Carolina Revenue Ruling #90-6.

*A membcrshlp fee would be 1mludab1e in gross proceeds and subject to the tax if the membership fee is
the sales price for the tangible personal praperty. For example, if a direct mail movie rental company
charged an annual or month [ee to receive movies for short term use ot movies and no bther charges are
paid by the customers to receive the movies, then the annual or monthly fee is the sales price of the tangible

i
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seq.; local option sales taxes authorized under South Carolina Code §4-10-10 er.
seq.; local capital projects bdle's laxes authorized under South Carolina Code §4-10-
300 er. seq.; and, local tlamporlauon projects sales taxes authorized under bouth
Carolina Code §4-37-30 er. sefj;™

. . i . .
Delivery or transportation charges where the seller, by use of a comumon carrier,
effects such delivery and the sale is made the sale is made F.O.B. point of origin;*’

Installation labor incident to the sale of tangible personal property when such
charges arc scparatcly stated from the sales price of the property on billing to
customers and the seller’s books and records of account show the reasonableness of
such labor in relation to the sales price of the property;™

Gratuities when given directly|to the employee in cash or added by the customer to
his bill and charged by the retzuler to the customer’s account; provided that in the
latter msrance the full amount' of such tip is turned over to the employee by the
retailer;’ ’

Finance and Carying Charoee,lwhen the seller has an established cash price and
when selling on an extended paymcnt basis adds a scparate charge for financing;®’

Container Deposits required by retailers to insure the return of reusable
containers:®

Sclf-Redeeniing Coupon - Foriemmph. if an item normally sells for $5.00 and the
customer pays $4.00 and preamls the store’s self-redeeming coupon valued at
$1.00, then the sales tax is based on $4.00 (“gross proceeds”) since the retailer only
receives the $4.00 from the customer;*

911 Surcharges billed by telephone companies to their customers;®* and

Sales Price of Returned Merchandise if the retailer refunds the purchasel the full
sales price in cash or by credit,”

'fﬁ South Curolina Revenue Ruling #97-20,
*” South Carolina Regulation 117-310.

** South Carolina Regulation 117-313.3.
** South Carolina Regulation 117-318.6.
* South Carolina Regulation 117-318.2.
* South Carolina Regulation 117-318.7.

% South Carolina Revenue Ruling #99-9. \: noted above in “Examples of Charges included in Gross
Proceeds,” payments received as a result coupons from third parties, such as manufacturers, (where the
retailer will receive a payment from a third part) in additional to the payment from the customer) are
u,mludublt in gross proceeds and subject to the tax.

!
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Gross proceeds also includes the fair market value® of tangible personal property
previously purchased at wholesale which is withdrawn from the business or stock and
used or consumed in connection with the business or used or consumedlby any person
withdrawing it. |

Tangible personal property withdrawn from inventory and used or LOUSI‘.lmCd in
connection with the business or used or consumed by the person \Vlthdrawmg it includes,
but is not limited to, tangible personal property used by the business, gl\ en to employees
for their personal use, or crxven to employees to give away to customers or potential
Customers as a promotlon ® or for purposes of goodwill.

t

The imposition of the sales tax upon a withdrawal for use does not apply ro:

(i)  withdrawal of tangible personal property previously w1thdrawm and taxed by
sach business or person;

(11) tangible personal propeity which becomes an ingredient or component part of
tangible personal property manufactured or compounded for sale.

:
i

(i) tangible personal property replacing defective parts under written warranty
contracts if:

i

(A) the warranty, maintenance, service, or similar contract is |given without
charge at the time of original purchase of the defective property,

)

o3 . - . . . |
* SC Regulation 117-309.17, concerning withdrawals from stock by merchants, states:

To be included in gross proceeds of sales is the money value of property purchased at wholesale for
resale purposes and subsequently withdrawn from stock for use or consumption{by the purchaser.

The value to be placed upon such goods is the price at which these goods are offered for

salc by the person withdrawing them. All cash or other customary discounts which he

would allow to his customers may be deducted; however, in no event can the amount used

as gross proceeds of sales be less than the amount paid for the goods by the perslon making

the withdrawal. |
See also Colonial Stores, Inc. v. South Caroflina Tax Conunission, 253 S.C. 14, 168 é.E..?d 774.776
{1969) where the South Carolina Supreme Court stated: ’

That both parties regarded the premium merchandise as being acquired for use b‘y Colonial
rather than for resale and, hence, subject to a use tax is further evidenced by the quct that the
tax wus paid and collected on the basis of the cost of the premium merchandise to Colonial
in accordance with Sec. [12-36-1310(A)] of the Code. rather than its reasonable market
value. 4 different rule of valuation applies where goods are purchased for resale but later
withdrawn from stock and used by the taxpaver. In such case, the withdrawal is. lin effect,
treated as a sale at retail and the basis of mlual fon for tax pur, poses is “the reasouable and

- . L B crtee ST e (Tmmnbnn !, ddad A !
!
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(iv)

(v)

i
Property 0T WNIiCn the uerecuve part was a component, ana
\ R . { N .
(C) the warrantee is not clharged for any labor or materials,

an automobile furnished wllthout charge to a high school for use solely in
student driver training programs;

a new motor vehicle used l?y a dealer as a demonstrator.

Since a withdrawal, use, or consumption of tangible personal property purchased at
wholesale each constitutes a “retail sale,” any one such event occurring in South Carolina
constitutes a “retail sale” within South Carolina and is subject to the tax based on the fair
market value of the tangible persona:l property that is withdrawn, used or consumed in
connection with the business or used or consumed by the person withdrawing it.

For example:* |

(1) If tangible personal propc.rty is withdrawn from inventory in South Carolina for

usc or conswption inside or outside of South Carolina, then the sales tax is due
based on the fair market \«dlue of the tangible personal property since the
withdrawal (“retail sale™) of the tangible personal property occurred within

South Carolina.
I

(2) If tangible personal propuTy is withdrawn from inventory outside of South

Carolina for use or consumptmn in South Carolina and then used and consumed
in South Carolina, then the, usc tax is due based on the fair market value of the
tangible personal property since the withdrawal outside of South Carolina
constitutes a “purchase at retail” and the use or consumption of the tangible
personal property occurred within South Carolina.

However, a credit under South Carolina Code §12-36-1310(C) will be allowed
against the South C‘arolina{use tax for any sales or use tax legally due and paid
in the other state on the withdrawal occurring in that state.

(3) If tangible personal pxoperty is transferred from inventory in South Carolina to

an inventory outside of South Carolina where it will be held for sale, then no
sales tax is due if any tang,tble personal property is subsequently withdrawn,
used, or consumed outside|ol South Carolina since a withdrawal, use or
consumption (“retail sale”) of the tangible personal property has not occurred in
South Carolina. If, howev er, any tangible personal property is subsequently
withdrawn from the m»entory outside of South Carolina for use or consumption
in South Carolina, see 1ten1' #2 above for guidance.



€eLl

CaAlUHbG WY alts lLlVlel.Ulj LD QUULE Calwiiiia WIITLT I Wit UL llb)l\.l AUL DAl wivil v

sales tax is due until the tangible personal property is either qold at retail in
South Carolina or is withdrawn, used or consumed (“retail sale”) in South
Carolina.

The following charts are intended to provide examples for most taxpayers who withdraw,
use or consuine tangible personal property trom inventory in connection with their
business or who withdraw, usc or consume tangible personal property from inventory for
their personal use. 68 l

i
Situation #1 — Emplavee’s Personal Use: Tangible personal property has been pﬁrclmsed at
wholesale by a wholesaler or retailer for resale to retailers or consumers. The tnﬁgible personal
property will be stored in inventory at a distribution facility, warchiouse, or retail facility. Some items
in inventory will not be sold, but withdrawn from the inventory and sent to employees to personally
use or consume. Examples include, but are not limited to, clothing, sporting equnpment or household

items the emsployee will wear or use or consume.

|

Event in South Carolina

Event Outside of South
Carolina

Taxability ol’lSituation #1

The tangible personal property
is withdrawn from inventory in
South Carolina and given to or
shipped to an employce in
South Carolina for use or
consumption either in South
Carolina or outside of South
Carolina.

None

The taxable event is the
withdrawal from inventory in
South Carolina and the sales tax is
due based upon the fair market
value of tangible personal

property.

The tangible personal property
is withdrawn from inventory in
South Carolina and shipped to
an cmployee outside of South
Carolina.

The employee receives the
tangible personai praoperty
outside of South Carolina and
personally uscs or consumes the
tangible personal property
either inside or outside of South
Carolina.

The taxablc cvent is the
withdrawal from inventory in
South Carolina and the sales tax is
due based upon the fair market
value of tangible personal
property.

The employee receives the
tangible personal property from
an inventory located outside of
Souih Curolina and personally
uses or consumes the tangible
personal property in South
Carolina.

The tangible personal property
is withdrawn from inveatory
outside of South Carolina and
shipped to an employee in
South Carolina.

The taxable event is the use or
consumption of the tangible
personal property in South
Carolina and the use tax is due
based upon the fair market value
of tangible personal property. A
credit under Sobuth Carolina Code
§12-36-1310(C) witl be allowed
against the South Carolina use tax
tor any tax leﬂallv due and paid in
the other statelon the withdrawal
in that state.
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Situation #2 — dent to Lmplovee to Lrive Away as Promotion: Langible personal property has been

purchased at wholesale by a wholesaler or retailer for resale to retailers or consumers. The tangible
personal property will be stored in uwentow at a distribution facility, warehouse, or retail facility.
Some items in inventory will not be sold, but withdrawn from the inventory and sent to employees to
give away free of charge to customers as/a promotion. Examples include, but are not limited to,
clothing, sporting equipment, or househ?ld items.

is withdrawn from inventory in
South Carolina and shipped to
an employee in South Carolina
1o give away to a custormer
located either inside or outside
of South Carolina as a
promotion. The employee
receives the tangible personal
property and gives it away as a
promotion (o a customer for the
customer to use or consume.,

None l

Event in South Carolina EventjOutside of South Taxability of Situation #2
Carolina
The tangible personal property The taxable event is the withdrawal

from inventory in South Carolina
and the sales tax is due based upon
the fair market value of tangible
personal property.

The tangible personal property
is withdrawn from inventory in
South Curolina and shipped to
an employee outside of South
Carolina to give away to a
customer localed either inside
or outside of South Carolina as
a promation.

The employee receives the

tangibllc personal property
outside of South Carolina and
gives 1t away as a promotion to
a customer located either inside
or outside of South Carvlina for
the customer to use or consume
inside 'or outside of South
Carolina.

The taxable event is the withdrawal
from inventory in South Carolina
and the sales tax is due based upon
the fair market value of tangible
personal property.

The employze recetves the
tangible personal property from
an inventory located outside of
South Curolina and gives it
away as a4 promotion o a
customer in South Carolina for
the customer to use or consume
in South Carolina.

The tangible personal property
is thh'(lrd\vn from inventory
oulede of South Carolina and
shipped to an employee in
South Curolina to give away to
& customer as a promotion.

The taxuble event is the use or
consumption of the tangible
personal propertv in South Carolina
{when the emplovee pave it away
to a customer as a promotion) and
the use tax is due based upon the
fair market value of tangible
personal property. A credit under
South Carolina Code §12-36-
1310(C) will be allowed against the
South Carolina use tax for any tax
legally due and paid in the other
state on the withdrawa! in that
state.
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diuation #£3 — dSent to bmplovee to dSell, but Given

Away as a Yromotion: .{lal)nglC personat

property has been purchased at wholesale by a wholesaler or retailer for resale to retailers
or consumers. The tangible personal property will be stored in inventory at a distribution
facility, warehouse, or retail facility. Some items in inventory are transferred from
inventory in the store, warehouse or distribution center to an employece 0utsnde of South
Carolina. The employee maintains an inventory of tangible personal propert) for sale and
has the authority to give away some inventory free of charge to ulstomcrs‘ as a promotion.
Examples include, hut are not limited to, clothing, sporting equipment, or. household items.

!

Event in South Carolina

Event Qutside of South
Carolina

Taxability of Situation #3

The tangible personal
property is transferred from
inventory in the store or
warehouse in South Caroling
to an employee in South
Carolina who maintains an
inventory of tangible personal
property lor sale. The
tangible personal property is
withdrawn from the’
employt.c inventory located
in South Carolina and is
given away as a promotion to
a customer located either
inside or outside of South
Carolina [or the customer to
use or consume,

None

The taxablejevent is the
withdrawal lfrom the
emplovee’slinventory in
South Carolina and the sales
tax is due based upon the fair
market value of tangible

personal property.
I

The tangible personal
property is transferred from
inventory in the store or
warehouse in South Carolina
to an employee outside of
South Carolina who
maintains an inventory of the
tangible personal property for
sale.

The tangible personal
property is withdrawn from
the employee’s inventory
located outside of South
Carolina and is given away as
a promotion to an out-of-state
customer for the customer to
use or consume outside of
South Carolina.

The taxablelevent is the
withdrawal from the
employee’s linventory outside
of South Carolina. Since the
withdrawal,|use and
consumption of the tangible
personal property occurs
outside of South Carolina, no
sales or use ltax is due,

The tangible personal
property is withdrawn from
the employee’s inventory in
South Carolina and is given
away as a promotion to a
customer [ocated either inside
or outside of South Carolina
Tor the customer to use or
consume inside or outside of

South Carolina.

The tangible personal
property is transferred {rom
inventory in the store or
warchouse outside of South
Carolina to an employee in
South Carolina who
maintains an inventory of the
tangible personal property for
sale.

The taxable{event is the
withdrawal from the
emplovee's inventory in
South Carolina and the sales
tax is due based upon the fair
market valué of tangible
personal property.
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Situation £4 — Sent to Emplovee to Show or Displayv as a Sample: Tangible personal property has

been purchased at wholesale by a wholesaler or retailer for resale ta retailers or consumers. The
tangible personal property will be stored x;n inventory at a distribution facility, warehouse, or retail

facility. Some items in inventory will not bc sold. but withdrawe from the inventory and sent to

employees as a sample to show or display o customers; however, the sample will not be available for
sale while being shown or displaved by the emplovee. Examples include, but are not limited to,

clothing, sporting equipment, or bousehold items.

|

Event in South Carolina

Event (:)uis'ide of South
Carolina

Taxability of Situation #4

The tangible personal property
is withdrawn from inventory in
South Carolina and shipped to
an employee in South Carolina
as a sample to show or display
to customers {acated either
inside or outside of South
Carolina. The sample is not
available for sale while being
shown or displayed by the
cmplovee.

None |

|

The 1axable event is the
withdrawal from inventory in
South Caroling and the sales tax
is due based upon the fair
market value of tungible
personal propeity. 6

The tangible personal property
is withdrawa from inventory in
South Carolina and shipped to
an employee outside of South

display to custumers located
either inside or outside of South
Carolina.

Carolina as a sample to show or

The employee receives the
tangible personal property
outsideof South Carolina and
shows or displays the sample to
«.ustomels located either inside
or outside of South Carolina.
The sample is not available for
sale while being shown or
displayed by the employee.

The taxublz event is the
withdrawal from inventory in
South Carolina and the sales tax
is due based upon the fair
market value of tanmblc
personal property.”

The employee receives the
tangible personal property from
an inventory located outside of
South Carolina and shows or
displays the samplc to
customers located either inside
or outside of South Carolina.
The sample is not available for
sale while being shown or
displayed by the employee.

The tangible personal property
is withdrawn from inventory
outsideiof South Carolina and
shipped to an employee in
South Carolina as a sample to
show ot display to cuslomers
located|either inside or cutside
of South Carolina.

The 1axable event is the use,
consumption or storage of the
angible personal property in
South Carolina and the use tax
is due based upon the fair
market value of tangible
personal property. A credit
under South Carolina Code §12-
36-1310(C) will be allowed
against the South Carolina use
tax for any tax legally due and
paid in the other state on the
withdrawal. use or consumption
in that state.”!

* The sales tax 15 a transactional tax. The withdrawal from inventory is a transaction subject to the sales

tax. If the sample is returned to the distribution facility, wurchouse, or retail facility for sale, this sale is a

second. separate and distinct transaction 1hul is subject o the sales tax based on the discounted price
rovided the sale is a retail sale occurring i South Carolina.

M Gee footnote #69.

Tt ' . [
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becn purchased at wholesale by a wholesaler or retailer for resale to retailers or consumers. The
tangible personal preperty will be stored in inventory at a distribution facility, warchouse, or retail
facility. Some items in inventory will not be sold, but withdrawn from the inventu'l) and sent to
employees as a sample to show or display to cuslomers, however, the sample will be available for sale
while being shown or displaved by the emplovee,”” Examples include, but are not limited to, clothing,
sporting equipment, or household items.

Event in South Carolina Event Outside of South Taxability of Situation #5

Carolina
The tangible personal property None Since the sample is available for
is shipped from the distribution sale, it is not subject to the tax
facility, warchouse or retail unlcss othcrwis‘e used or
facility in South Carolina to an consumed by the employee or
emplovee in South Carolina as a business in South Carolina or
sample to show or display to until sold at retail in South
customers located either inside Carolina. If used or consumed
or outside of South Carolina. in South Carolina, the taxable
The sampie is available for sale event is the use or consumption
while being shown or displayed in South Carolina and the sales
by the employee. ax is due based upon the fair

market value ufldnalble
pc.rsonal plOle’lV If sold ut
retail in South Carolina, the
sales tax is duejon the aross
proceeds” of the sale.”

The tangible personal property The employee receives the Since the sampile is available for
is shipped from the distribution | tangible personal property sale, it is not subject to the tax
facility, warehouse or retail outside of South Carolina and unless otherwise used or
facility in South Carolina to an | shows or displays the sample to | consumed by the employee or
employee outside of South customers located either inside - | business in South Carolina or
Carolina as a sumple to show or | or outside of South Carolina. until sold at retail in South
display to customers located The samplc is avoilable for sale | Carolina, If used or consumed
either inside or outside of South | while being shown or displayed | in South Carolina, the taxable
Carolina. by the employee. event is the uselor consuinption

in South Carolina and the sales
tax is due based upon the fair
market value of tangible
personal propcr:ty. If sold at
retail in South Carolina, the
sales tax is due'on the “gross

proceeds” of the saie.”

I

warehouse. or retail facility for sale, this sale is a second, separate and distinct transaction that is subject to
the sales tax hased on the discounted price provided the szle is a retail sale occurring ianouth Carolina.

> The determination that tangible personal property is available for sale while being shown or displayed by
an employee will be based on the facts and circumstance as supported by (he taxpayer’ $ records, Factors to
consider in making this deteanination include but are limited to, the taxpayer’s operational requircments or
restrictions, whether the product is subsequently discounted when sold due o use (see ‘|Note™ below), the
employees” history of selling or not selling the samples, etc. If the facts and circumstances and the
tuxpayer's records do not support that the tangible personal property is available for salic: the Department
will apply the tax as sct forth in Scenario #4. .

l
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Event in South Carolina

Event 0uts:de of South
Carvlina

Taxability of Situation #35

The employee receives the
tangible personal property from
outside of South Carolina and
shows or displays the sample to
customers located either inside
or outside of South Carolina.
The sample is available for sale
while being shown or displayed
by the employee.

The unalble personal property
is shipped from the distribution
fau]uyi warehouse or retail
facility|outside of South
Carolina to an employee in
South Carolina as a sample to
show or display to customers
localed)cithz‘:r inside or outside
of'South Carolina.

Since the sample is available for
sale. it is not subject to the tax
unless otherwise used or
consumed by the employee or
business in South Carolina or
until sold at retail in South
Carolina.

[fused or consumed in South
Carolina, the taxable event is
the use or consumption in South
Carolina and the use tax is due
based upon the fair market
value of tangible personal
property. A credit under South
Carolina Code §12-36-1310(C)
will be allowed against the
South Carolina use tax for any
tax legally due and paid in the
other state on the withdrawal,
use or consumption in that state.

[f sold at retail in South
Carolina, the sales tax is due on
the * urosa proceeds” of the
sale.’

Note: In this Scenario #3, it states that mngill)le personal property sent to employees as a satuple to show or
display to customers is not subject to the taxliﬂhe sample is still available for sale while being shown or
displayed by the emplayee, unless “otherwise used or consumed by the employee or business in South
Carolina.” Examples of samples available for sales that are “otherwise used or consumed by the employee

or business in South Carolina” include, but are not limited to: (1) an employee who shows or displays the
sample buralso demonstrates how the produtct is used such as demonstrating the effectiveness of a vacuum
cleaner; (2) an employee who shows and displays the sample but gives it away to the customer as a
promotion or an enticement to buy the pmducl and (3) an employee who shows or displays the sample but
also uses a sample for his own personal use. {The determination as to whether samples that are available for
sale are “otherwise used or consumed by thejemployee or business in South Carolina” will be based on the
facts and circumsiances, '
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Customers for No Consideration, a Nominal
Consideration, or an Amount Significantly Bel‘ow Cost

Where tangible personal property is purchased by a retailer for resale and is transferred
from the retailer to a customer for no consideration, a nominal consxclerduon or an
amount significantly below cost, the tangible personal property is considered a
promotional item withdrawn from inventory and uscd or consumed by (lhc rctailer.

For example, if a retailer normally sells a cell phone for $200, but a Lustomer can
purchase the cell phone for $0.01 by exchanging a certain number of loyalty points, then
the cell phone is considered a promotional item withdrawn from inventory and used or
consumed by the retailer. Thus, the amount includable in gross proceeds is $200, the fair
market value of the cell phone.

The presumption that tangible personul property sold for an amount that is a nominal
consideration, or an amount that is significantly below cost, is a promotional item
withdrawn from inventory and used and consumed by the retailer may be rebuttable for

clearance sales, end-of-season sales, fire sales, going-out-ol-business bdlleb two-for-one
sales, and other traditional store sales where the retallc.r can document that the transaction
is a “true” sale and not a promotional give-away.’ 1

i
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'fangibl? Personal Property

A. General Guidelines ’

Tangible personal property is personal property which may be seen, weighed, measured,
felt, touched, or which is in any other manner perceptible to the senses’. It also includes
services and intangibles the sale or use of which are subject to tax under the sales and use
tax law, including *

. . t
B comminications, '

o
m laundry and related services,

a fumishing of accommodati;ons, and

m clectricity.

Tangible personal property does notIinclude stocks, notes, bonds, mortgages, or other
evidences of debt or the transmission of computer database information by a cooperative
service when the database information has been assembled by and for the exclusive use
of the members-of the cooperative sérvice.’

Generally, several issues arise with respect a ansaction involving tangible personal
property. For example: ;

. . . . . .
(1) Was the transaction a sale cl)f a service or the sale of tangible personal property?

(2) Was the transaction a sale of tangible personal property or an improvement to
real property? !

B. Service vs. Sale of Tangible Personal Property

From time to time it is necessary to determine if the transaction is a sale or rental of
tangible personal property or the furnishing of a service. The so-called “true object” test
is generally used to delineate sales O’It‘ services from sales of tangible personal property

The “truc object” test is best described in 9 Fanderbilt Law Review 231 (1956). It states:
The true test then 1s one of basic purpose of the buyer. When the product of the

service is not of value to anyonle other than the purchaser, either because of the
confidential character of the product, or because it is prepared to fit the purchaser’s
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that the service is the real purpose of the contract. When the purpose of a contract is
to produce an article which is the true object of the agreement, the final transfer of
the product should be a sale, regardless of the fact that special skills and knowledge
go into its production. Under this analysis, printing work, done on special order and
of significant value only to the particular customer, is still a sale. The purchaser is
interested in the product of the services of the printer, not in the scmceq per se.
Similarly, it would seem that contracts for custom-produced amc]es be they
intrinsically valuable or not, should be classified as sales when the product of the
contract is transferred. \

The Vanderbilt Law Review article. in quoting Snite v Department of Revenue, 398 T11.
41, 74 N.E.2d. 877 (1947), also establishes the following general rule: i

If the article sold has no value to the purchaser except as a result of services
rendered by the vendor, and the transfer of the articie to the purchaser is an actual
and necessary part of the services rendered, then the vendor is enoaged in the
business of rendering service, and not in the business of selling at retail. If the
article sold is the substance of the transaction and the service rex1d¢red is merely
incidental to and an inseparable part of the transfer to the purchaser of the article
sold, then the vendor is engaged in the business of selling at retail, ‘iand the tax
which he pays...[is measured by the total cost of article and services]. If the service
rendered in connection with an article does not enhance its value zmd there is a fixed
or ascertainable relation between the value of the article and the va}ue of the service
rendered in connection therewith, then the vendor is engaged in the business of
selling at retail, and also engaged in the business of furnishing service, and is
subject to tax as to the one business and tax exempt as to the other.!

While the above quotes do not establish rigid rules, they do provide general guidance in
determining the purpose of a transaction, and are particularly helpful in addressing this
issue. i

C. Examples of Persons Engaged in the Business oif Selling
Tangible Personal Property at Retail

While the products created by these persons may involve a certain amount of personal or
professional service, the “true object” of the transaction is the sale of tanmble personal
property.

Photographers’

Artists*

@ Seilers of Custom-Made Items’ .
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® Undertakers’
& Interior decorators® r

a Sellers of Tax Map Sheets]

& Sellers of computer software, whether custom software or “canned™ sofiware'
N e I
a Caterers

For additional examples of persons engaged in selling tangible personal property at retail,
see SC Regulation 117-308. However, it should be noted that in some of these examples,
persons selling tangible pcr‘;onal propcrly at retail may also be providing a separate and
distinct non-taxable service that is not provided in conjunction with the sale of tangible
personal property at retail.

i
D. Examples of Persons Engaged in the Business of Selling a

2

Non-Taxable Service }

These persons may provide their cus;tomers or clients with tangible personal propeity,
such as a dentist providing dental implants, a lawyer preparing and providing a contract
or will, and an architect preparing and providing plans, but the “true object”™ of the
transaction is the professional or personal service. The tangible personal property is
incidental to the ransaction. As ';ud{ these persons do not sell tangible personal property
subject to the tax, but use and consume tangible personal property such as the dental
implant or paper for the contract, will or plans, in providing a non-taxable service.

@ Dentists'?

SC Regulation {17-309.5.

8¢ Regulation [17-309.6.
7 8C Regulation 117-309.8. |
¥ SC Regulation [17-309.10.

® Richland County v. South Caroling Tux Comuu.s.swn Richland County Court of Common Pleas Case No.
82-CP-40-2143 (1983).
" Citizens and Southern Systems, lucorporated v. The South Carolina Tax Commission, 280 SC 138, 311
SE2d 717 (1984). 5C Regulation £17-330, Soulh Carolina Revenue Ruling #12-1; South Carolina Revenue
Ruling #11-2; South Carolina Revenue Rulme %03-5. Software must be delivered in tangible form, or sold
as a communication service such as an Apphutlon Service Provider (“ASP™, in order for the iransaction lo
constitute a sale of tangible personal property subject 1o the tax. Soltware delivered electronically is not a
sale of tangible personal property and therefore not subject to the tax.
" Suuth Carolina Revenue Ruling #12-3. Tl}ls advisory opinion concems fundraisers by nonprofit
organizations. However, through several of the examples contained in it. this opinion demonstrates the
Department’s longstanding position that ctérers are engaged in the business of selling tangible personal
property ut retail.

[ . nomoene of thic dicencsinn “nanctavahle comviced™ ars canriree 1unan 1whinh tha Manaral A ccamhbla
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® Lawycis”
et 16
®  Velerinarians ‘
& Architects'’
m Advertising agencies'®

For additional examples of persons engaged in providing a non-laxableservice, see SC
Regulation 117-308. However, it should be noted that in some of these examples, persons
providing a non-laxable service may also be selling tangiblc personal property.

|

E. Sale of Tangible Personal Property vs. Improvément to
Real Property

In making the determination as to whether a person 1s a retailer making %sales and
installations or a contractor, the following must be considered:

South Carolina Code §12-36-910(A) imposes the sales tax and reads:

A sales lax, equal to [six] percent of the gross proceeds of sales, is: imposed upon
every person engaged or continuing within this State in the business of selling
tangible personal property at retail. !

South Carolina Code §12-36-1310(A) imposes the use tax and reads:

. e
A use tax 1s imposed on the storage, use, or other consumption in this State of
tangible personal property purchased at retail for storage, use, or other consumption
in this State, at the rate of [six] percent of the sales price of the property, regardless
of whether the retailer is or is not engaged in business in this State!
South Carolina Code §12-36-1340 concerns the collection of the use tax by the retailer,
and states: )

Each seller making retail sales of tangible personal property for storage, use. or
other consumption in this State shall collect and remit the tax in accordance with
this chapter and shall obtain from the department a retail license as provided in this
chapter, if the retail seller: i
l
" SC Regulation 117-308.3. However, if a doctor has a stock of drugs from which he makes numerous and
substantial retuil sales, he is required to have a retail license and to remit sales tax directly to the
Department. ‘

" SC Regulation {17-308.4.
'8 South Carolina Code §12-36-110(1)(N) and SC Regulation 117-308.5.
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(2) qualifies to do business;

(3) solicits and receives purchases or orders by an agent or salesman, or
I
(4) distributes catalogs. or'olher advertising matter, and by reason of that
distribution receives 'md accepts orders from residents within the State.'”
x

South Carolina Code §12-36-70 def?nes, in part, the term “retailer” to include every
person:

(1)(a) selling or auctioning tangible personal property' whether owned by the person
or others;

(b) furnishing 'ncommodahon; to transients for a consideration, except an
individual furnishing dccommodanons of less than six sleeping rooms on the
same premises, which is the individuals [sic] place of abode;

(c) renting, leasing, or othenwse furnishing tangible personal property for a
uon51de1at10n

(d) operating a laundry, cleaning, dyeing, or pressing establishment for a
consideration;

{e) selling electric power or energy;

(t) selling or furnishing the w:ays or means for the transmission of the voice or of
messages between persons in this State for a consideration. A person engaged in
the business of selling or furnishing the ways or means for the transmission of
the voice or messages as used in this subitem (f) is not considered a processor or
manufacturer;...

South Carolina Code §12-36-110 defines the term “retail sale™ to mean in part:

Sale at retail and retail sale mean all sales of tangible personal property cxcept those
defined as wholcsalc sales. The quantity or sales price of goods sold is immaterial
in determining if a sale is at rerail.

South Carolina Code §12-36-120 defines the term “wholesale sale,™ in part, to mean
a sales of...tangible personal property to licensed retail merchants, jobbers, dealers;

or wholesalers for resale, and do not include sales to users or consumers not for
resale.
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(a) sales of building materials™ to construction contractors, bun]dm or landowners
for resale or use in the form of real estate; j

d %k h '
|

(d) the use within this State of tangible personal property by its manufacturer as
building materials in the performance of a construction contract. The
manufacturer must pay the sales tax based on the fair market value at the time
and place where used or consumed; ;

(€) sales to contractors for usc in the performance of construction contracts;

* % Kk 3k

!
Based on the above, the statute establishes two types of businesses that may deal with the
incorporation of tangible personal property into real property - retailers and contractors.

|
In other.words, any person who sells tangible personal property at retail! or who sets
himself up as being engaged in selling tangible personal property at retail, is a retailer. A
person who makes improvement to real property but who is not engaged in selling
tangible personal property at retail is a contractor. ‘

[n South Curolina, the determination as to whether a person is a retailer 1|nakine sales and
installations or a contractor depends on the facts and circumstances. Factors used in
making this determination include, but are not limited to: how the person advertises his
business (as a retailer or contractor); are retail sales made in which mstallanon is not
performed by the seller or on behalf of the seller; dees the person have ev showroom to
display his products and how would this showroom be perceived by the general public; is
the person licensed as a contractor under state law; does the person perfqrm labor for a
general contractor as a “subcontractor;” etc. In addition, the determination as to whether a
person is a retailer making sales and installations or a contractor may require a review of
the various agreements or contracts between the taxpayer and his customers.

s Regulation 117-314.2 states; “Building materials when purchased by builders, cc!eractors or
landowners for usc in adding to, repairing or altering real property are suhject to either’ the sales or use Lax
at the time of purchase by such builder, contractor, or landowner. “Building materials™ jds used in the Sales
and Use Tax Law includes any material used in making repairs, alterations or addmons to real property.
“Builders,” “contractors,” and “landowners™ mean and include any person, firm. association or corporation
making repairs, or additions to real property. The term “building materials” includes such tangible personal
property as lumber, timber, nails, screws, bolts, structural steel, elevators. reinforcing steel, cement, lime,
sand, gravel, slag, stone, telephone poles, fencing, wire, electric cable, brick, tile, glaasr plumbing supplies,
plumbing fixtures, pipe, pipe fittings, pretabricated buildings, electrical fixtures, built-i ln cabinets and
furniture, sheet metal, paint, roofing materials, road building materials, sprinkler bVﬁthS air conditioning
systems, built-in-fans. heating systems, flootings. floor furnaces, crane ways, crossties, Imllroqd rails,
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Operators of businesses who are both making retail sales and withdrawing for use
trom the same stock of goods are to purchase at wholesale all of the goods so sold
or used and reporl both retail sales and withdrawals for use under the sales tax law.

This ruling applies only to those who actually carrv on a retail business having a
substantial number of retail sales and does not apply to contractors, plumbers.
repairmen, and others who make isolated or accommodation sales and who have not
set themselves up as being engaged in selling. Where only isolated sales are made.
tax should be paid on all of the taxable property purchased with no sales tax return
being required of the seller making such isolated or “accommodation’” sales.
(Emphasis added.) '

o . .
Based on the above statutes and regulations, if a person is deemed to be a contractor, then
the sales and use tax is due at the time all materials are purchased. The salcs by a
contractor that are isolated or accommodation sales are not subject to the sales and use
tax. ’

If a person is deemed a retailer, then the purchases of materials for resale are not subject
to the tax, but the subsequent sales alt retail of such material are subject to the tax based
on ““gross proceeds of sales” or “sales price.” However, installation labor, if separately
stated on the bill to the custormer and reasonable, would uot be subject to the tax.

Furthermore, if a retailer truly servc; as a contractor or subcontractor in the traditional
sense for some transactions (e.g., bids on a project against others, enters into a contract
upon winning the bid process, etc.), then the building materials purchased for those
contracts may be purchased tax pai cl! as a contractor. Generally, in order to purchase
building material tax paid as a contractor, the retailer would need to demonstrate, based
on its books and records and how it bperates that these purchascs were purchases at retail
for a construction contract. If the relz‘ulet is unable to demonstrate that the purchases were
for a construction contract, the rLtmlcr s transactions with its customers will be treated
either as retail sales and 1nstallat10ns‘ subject to the tax at the time of the sale or

“withdrawals for use’ bub_]eLt to the tax at the time the tangible personal property is
withdrawn from inventory.” |
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Exclusions

If a transaction is excluded from thejtax, it is not subject to sales and use tax in South
Carolina. The exclusions are found in several sections of the sales and use tax statute and
apply to a variety of transactions. While a transaction must squarely fall within the
requirements of an exclusion in order for the tax not to apply, exclusions are liberally
construed. In other words, if there is doubt as to whether a transaction falls within the
requirements of an exclusion, the tax will not be imposed.

The following provides a list of the exclusions and a list of relevant court cases,
regulations, and advisory oplmons f01 each exclusion (if any). The list of court cases,
regulations, and advisory opinions i$ not all-inclusive. The regulations and advisory
opinions can be found via the Department’s website (wiww.dor.sc.zov).

Caution: The exclusions below are briefly described. See the statute cited for the specific
exclusion details. If a transaction does not squarely fall within the requirements of an
exclusion statute and applicable regulations, the exclusions does not apply.

Code Section Description

12-36-60 Transmission|of computer database information by a cooperative
service when assembled by and for the exclusive use of the
members of the cooperative service.

12-36-90(1)(c)(iiy)  The withdraw!al from inventory of tangible personal property for
use in replacing a defective part under a written warranty contract
if the warranty contract is given without charge at the time of
original purchase of the defective property; the tax was paid oo the
sale of the defective part or on the sale of the property of which the
defective part! was a component; and the warrantee is not charged
for any labor or materials.

12-36-90(2)(h) Sales of propeny that are actually charged off as bad debts or
uncollectlble ﬂccounts for state income tax purposes.

SC Revenue Ru/ing #13-4

12-36-90(2)(1) [nterest, fees, or charges imposed on a customer for late payment
of a bill for electricity or natural gas. '

SC Revenue Ruling #09-6
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12-36-110(2)

12-36-120(1)

12-36-120(2)

12-36-120(3)

12-36-120(4)

12-36-120(5)

!

Sales of tangible personal property to a manutacturer or construction
contractor when the property is partially or completely fabricated or
manufactured in South Carolina by the manufacturer|or construction
contractor and transported out of state and dsbembled installed, or erected
at the out-of-state job site. |

1

SC Revenue Ruling #94-2

Sales of property to a licensed retailer or another wholesaler for resale.
This does not include sales to users or consumers notifor resale.
|

SC Revenue Procedure #08-2 ‘

Sales of property to a manufacturer or compounder as an ingredient or

. i
component part of the tangible personal property or product manufactured
or compounded for sale. |

SC Reguiation 117-302.1

Sales of property “used directly™ in manutacturing, compounding, or
processing tangible personal property into px oducts for sale. SC
Regulation 117-302.1 provides property is “used dlrectly if it comes into
direct contact with the product being manufactured and contributes to
bring about a chemical or physical change in the product.

SC Regulation 117-302.1 i

Sales of materials, containers, cores, labels, sacks, or bags used incident to
the sale and delivery of tangible personal property, oryused by

manufacturers, processors, and compounders in shipping tangible personal
property.

SC Regulation 117-302.2

Sales of food or drink products to licensed retail mer chants for use as
ingredients in preparing ready to eat food or drink sol‘d at retail.

SC Revenue Ruling #93-6
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12-36-140(C)( 1) Purchases of tangible personal property from outside the state and
transported to So'uth Carolina for storage and for the exclusive purpose of
subsequently tr. dnsPortmu it outside of South Carolina for first use outside
of South Carolina.”

SC Revenue Ruli;;ag #09-17

12-36-140(C)(2) Purchases of tangible personal property from outside the state and
transported to South Carolina for the purpose of first being manufactured.
processed, or compounde into other tangible personal property that will
be transported and used solely outside of South Carolina.

SC Reventie Rzz/mo #09-17

12-36-140(C)(3) Purchases of langiible personal property for the purpose of being
distributed as cooperalwe direct mail promotional advertising materials by
means of mterstate carrier, a mailing house, or a United Stales Post Otﬁc.e
to residents of thls State from locations both inside and outside the State.*

12-36-910(C) Charges for, or use of] certain data 1:)1'c>n:cssingS
SC Regularion 117-329; South Carolina Revenue Ruling #06-8; South

Carolina Private L trer Ruling #13-1; South Carolina Private Leiter
Ruling #12-2; Sou//z Cai o/ma Private Letter Ruling #04-1

* This exclusion only applies to the use tax. If lhéa transaction in question is # sales tax transaction, this exclusion
does not apply. See SC Regulation 117-334 tor information on the shipment of goods into South Curolina and when
the transaction is a use tax transaction and whean [it is a sales tax transaction.
? This exclusion only applies to the use tax. If the transaction in question is a sales tax transaction, this exclusion
does not apply. See SC Regulation 117-334 for information on the shipment of goods into South Carolina and when
the transaction is a use tax transaction and when fit is a sales tax transaction.
* This exclusion only applies to the use tax. (fthe ransaction in question is a sales tax transaction, this exciusion
does not apply. See SC Regulation 117-334 for liﬂormmxon on the shipment of goods into South Carolina and when
the transaction is a use tax transaction and when ;lt is a sales tax tr..nsactlon

* South Carolina Code §12-36-910(C) defines “data processing” as “the manipulution of information tumished by a
customer through all or part of a series of'operati]ons involving an interaction of procedures, processes, methods,
personnel. and computers. It also means the clectronic transfer of vr access to that information, Examples of the
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A. Exemptions Authorued under the Sales and Use Tax Law
(Chapter 36 of Title 12)

The South Carolina sales and usc l‘u‘\ law contain numerous u&emplmna As a general
rule, tax exemption statutes are stuctly construed against the taxpayer.” This rule of strict
construction simply means that cons?munonal and statutory language will not be strained
or liberally construed in the ld‘(pdyET favor.”

The following briefly describes South Carolina’s sales and use tax exemptions®. For
purposes of this discussion, South Garolina’s exemptions are divided into the following
categories:
|
m Government Related Exemptions

s Business Related Exemptions

& Agricultural Exemptions 1

8 Educational Exemptions

8 General Public Good Exer?ptions

®  Altemative Energy Exemptions
The following provides a list of the e\empnons in each of the above categories and a list
of relevant statutes, court cases, reoulatlom and advisory opinions for each exemption (if

any). The list of statutes, court cases rwulanons and advisory opinions is not all-
inclusive.

' South Carolina Cade §§12-36-2120 and 12-36-2130.

* Owen Industrial Products, Inc. v. Shm'pe,,}274 S.C. 193,262 S.E.2d 33 (1980); Hollingsworth un Wheels,

Inc. v. Greenville Counny:-Treasurer et al, 276 S.C. 314, 278 S.E.2d 340 (1981).

3 York County Fair dssociation v. South Carolina Tax Commission, 249 S.C. 337, 154 S.E.2d 361 (1967).
* All sales and purchases exempt from the state sales and use tax under South Carolma Code §§12-36-2120

and 12-36-2130 are exempt from local salr.s and use tax administered and collected by the Dcpartmenl on

behalf of local jurisdictions, except for snles of unprepared food under South Carolina Code §12-36-

2120(75). South Carolina Code §12-36-2 120(73) specifically states that the exemption for unpn.pdrx.d food

only applies to thr. state sales and use tax. T!h..rL{'orL suth sales-are subje (.t to loeal sales and use taxcs
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SPECHIC eXempuon detdis. 11 a rransacuon aoes Nor squareLly Irail witain e
requirements of an exemption statute and applicable regulations, the exemption
does not apply.

Government Related Exemptions

Code Section Description

12-36-2120(1) Transactions that uare prohibited from being taxed by U.S. or State
Constitutional provisions or federal or state Jaw®

South Carolina Information Letter #89-8 (dmeri ican Red Cross);
South Carolina Code §58-25-80 (Regional Transportation
Authorities); South Carolina Code §36-19-480 (Insurance
Companies and Motor Vehicles); Soulh Carolina|Code §44-7-2120
(Regionul Health Services Districts %); South Carolina Code §38-
29-130 (South Carolina Life and Accident and Health Insurance
Guaranty Association); South Carolina Code §38-31-130 (South
Carolina Property and Casualty Insurance Guaranty Association);
South Carolina Code §12-11-30 (Banks), South Caiauna Code
$12-13-50 (Building and Loan 4ssociations); Souith Carolina Code
‘J 3-17-90 (South Carolina Research Authority). South Curolina
Code §§12-63-20 and 12-63-30 (Motion Picture. P oa’ucnon
Companies’); and South Carolina Revenue Ruling #06-8 (Federal

Moratorium on the taxation of Internet ccess charges)
i
H
H

3 There are several provisions in the South Carolina Code of Laws that are not (.odlﬁed in Chaptxr 36 of
Title 12 ihat provide un exemption from the sales tax, the use tax or both. Some of these provisions exempt
a specific transaction and some exempt a specific entity. [n the casc of an exemption provision invelving a
specific entity, each statutory provision must be revicwed to determine if sales to the entity are exempt,
sales by the entity are cxempt, or if both sales to and sales by the entity are exempt. In addition, there are
several provisions of federal law that provide an exemption from state and local taxes to certain specific
entities. Each of these (ederal statulory provisions must also be reviewed to determine if sales to the entity
are exempl, sules by the entity are exempt, or if both sules to and sales by the entity are| exempt. Please
note that the list (in italics) of transactions that are probibited from being taxed b:, U.S. or State
Constitutional provisions or federal or state law is not all-inclusive.
% See also Lexington Heaolth Services District v. South Carolina Department of Rev: enue S.C., 682 8.E.2d
308 (2009). |

" See also Chapter 19 of this publication and South Carolina Revenue Ruling #08-12. I
§ South Carolina Revenue Ruling #06-8 concerns the taxation of communications ser\-ilces and addresses

I
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12-36-2120(29)

12-36-2120(46)

12-36-2120(48)

12-36-2120(60)

12-36-2120(61)

Sales to the federal govermment

SC Regulmim|7 117-307.6; Attorney General Opinion dated
8/9/1984. South Carolina Revenue Ruling #09-1; Sourh Caroling
Revenue Ruling #13-2

1
Material necessary to assemblc missiles
Sales of cars e}nd motorcycles o nonresident military personnel
South Carolina Privare Letter Ruling #90-12; South Carolina
Private Letter Ruling #90-11. South Carolina Private Letter

Ruling #89-9|

Federal government contracts — property that passes to the
government

SC Regulation 117-314.11; South Carolina Revenue Ruling #04-9

Supplies purchased by State General Services Division for resale
to State agencies

SC Regulation 117-304.1: South Carolina Revenue Ruling #92-15
War memorials and moauments

Solid waste disposal collection bags required under a solid waste
disposal plan ot a county or other political subdivision

Lottery tickets sold pursuant to Chapter 150 of Title 59 (South
Carolina Education Lottery Act)

Copies of, or access to, legislation or other informational
documents provided to the general public or any other person by a
legislative agency when a charge for these copies is made
reflecting the ;agency’s cost of the copies

Y I'his Attorney General Opinion concluded! that sales to the federal government upon requisition or order
of the South Carolina National Guard. payment for which is from the Federal Treasury upon order of
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12-36-2120(68)

Any property sold to the public through a sheri ﬁ“§ sale as provided
by law '

»

|

Business Related Exemptions

12-36-2120(9)(a — d) Coal, coke, or other fuel for manufacturers, trzmsplortatiou

2-36-2120(9)(e)(f)

12-36-2120(11)

12-36-2120(13)

12-36-2120(14)

12-36-2120(13)

12-36-2120(17)

companies, electric power companies, and processors

SC Regulation 117-302.3; South Carolina Privale| Letter Ruling
#88-10

Fuel used for test flights of aircraft by the manufacturer of the
aircraft or used in the transportation of an aircrat't_!prior to its
completion from one facility of the manufacturer to another facility
of the manufacturer, provided the taxpayer, over a seven year
period, invests at least seven hundred fifty million: dollars in real or
personal property or both comprising or located at a single
manufacturing facility and creates at least three thousand eight
hundred full-time new jobs at the a single manufacturing facility '
1
Toll charges between telephone exchanges, certaix'l access charges,
charges for telegraph messages, and automatic tcller machine
transactions
!
Fuel and other supplies for consumption on ships ém the high seas

SC Regulation 117-321.1

Wrapping paper, containers, etc., used incident to the sale and
delivery of tangible personal property

SC Regulation 117-302.2; SC Regulation 117-31 _’l
Motor fuel taxed under the motor fuel user fee law|

Machines used in manufacturing, processing, recyc ling,
compounding, mining, or quarrying tangible personal property for
sale. This includes certain machines used to prevent or abate air,
water, or noise pollution caused by machines used’ in
manufacturing, processing, recycling, compounding, mining, or
quarrying tangible personal property for sale
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12-36-2120(19)

12-36-2120(20)

12-36-2120(21)

SC Regulatiofy 117-302.5; SC Regulation 117-302.6; SC
Regulation 117-306.1; SC Regulation 309.3.: SC Regulation 117-
309.9; SC Regulation 117-314.10; SC Regulation 117-315.3; SC

Regulation 117-328; Hercules Contractors and Engineers. Inc. v.

South Caroling Tax Commission, 313 S.E. 2d 300 (1984), Spriugs
Industries, nc.. v. South Carolina Department of Revenue. South
Carolina Cou;fof dppeals, No. 2003-UP-029. January 8, 2003
(zmpubllshed) certiorari denied, October 8, 2003; dnonymous
Corporation v. South Carolina Department of Revenue (02-ALJ-
17-03350-CC ), Southeastern-Kusan, Inc. v. South Carelina Tax
Conunission 280 S.E. 2d 57 (1981); South Carolina Revenue
Ruling #04-7,;, South Carolina Revenue Ruling #89-7; South
Carolina Revenue Ruling #91-8; South Carolina Revenue Ruling
#98-19; Som‘h Carolina Private Letter Ruling #92-9; South
Carolina Pr 1vate Letter Ruling #91-1, South Carolina Private
Letter Rlllll?0,#87-3 South Carolina Private Letter Ruling #90-3,
South Carolina Private Letter Ruling #89-13; South Carolina
Private Letter, Ruling #93-8; South Carolina Pri lm[e Letter Ruling
#99-3, South Ccu olina Revenue Procedure #05-1""

Electricity used to manufacture, process, mine, or quarry tangible
personal propcrty for sale or used by cotton gins to manufacture
tangible personal property for sale

sC Regulutié;jz 117-302.4

Railcars and l]'ocomotives

Certain vessels and barges (more than 30 tons burden)

SC Regulmimi 117-312; 8C Regulation 117-321.1

Laundry supp;lies and machinery used by a laundry or drycleaning
business. This exemption does not apply to coin operated

laundromats. |

SC Regu/mimli 117-303

'
|

"' The controlling authorities with respect o the machine exemption are SC Regulation |17-302.5;
Hercules Contractors and Engineers, lic. vl Sourh Carolina Tax Connnission, 313 S.E. 2d 300 (1984);
Springs Industries, Inc., v. South Carolina Department of Revenue, South Carolina Court of Appeals, No.

"003 Up- 0"‘) J.’Jmnlv
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12-36-2120(31) Vacation time sharing plans and exchange of qccommodatlons in
which the accommodation to be exchanged is the pumaxy
consideration 5
The Department held in South Carolina Revenue j’?ulmg 1#98-3 that
accommodations provided under exchange agreements are subject
10 the sales tax on accommodations. However, the General
Assembly subsequently: enacied the above exemption for
“any:...exchange of accommodations in which theiaccommoda{ions
to be exchanged are the primary consideration.

Therefore. the furnishing of accommodations via an exchange of
accommodation is not subject to the sales tax on accommodations
if the accommodations to be exchanged is the pr i);mrv
consideration. If the accommodations to be e\'c/mngcd is not the
primary consideration, the furnishing of the accommodanons is
subject to the sales tax on accommodutions, unlesls otherwise
exempt.

12-36-2120{34) 50% of the gross proceeds of a modular home reg:ulated under
Chapter 43 of Title 23

|
SC Regulation 117-335.2 z

12-36-2120(35) Movies sold or rented to movie theatres

12-36-2120(36) Tangible personal property delivered out of state by South
Carolina retailers

12-36-2120(37) Petroleum asphalt products transported and used outside South
Carolina

12-36-2120(40) Shipping containers used by international shipping lines under

contract with the State Ports Authority i
12-36-2120(42) Depreciable assets as part of a sale of an entire business

South Carolinu Revenue Advisory Bulletin #01-1 }
|
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12-36-2120(43)

12-36-2120(49)

12-36-2120(50)

2-36-2120(51)

12-36-2120(52)

12-36-2120(53)

12-36-2120(54)

12-36-2120(53)

Supplies, equipment, machinery, and electricity for use in
ﬁlming/produ[cing motion pictures

i
South Carolina Revenue Ruling #08-12 2

Postage purch{ased by a person engaged in the business of selling
advertising services for clients consisting of mailing advertising
material through the United States mail

The following items when used by a qualified recycling facility:
recycling property, electricity, natural gas, fuels, gasses, fluids and
lubricants, ingredients or component parts of manufactured
products, property used for the handling or transfer of
postconsumer'waste or manufactured products or in or for the
manufacturing process, and machinery and equipment foundations

Material handling systems and material handling equipmeat used
in the operation of a distribution facility or a manufacturing tauhty
of a taxpayer that invests at least $35 million in South Carolina 3

|
South Caraolina Revenue Ruling #13-3

!
Parts und supélies used by persons engaged in the business of
repairing or reconditioning aircraft owned by or leased to the
federal government or commercial air carriers. This exemption
does not extend to tools and other equipment not attached to or that
do not become a part of the aircraft.

Motor vehjcle extended scrvice and warranty contracts

South Caroling Revenue Ruling #11-1; South Carolina Revenue
Ruling #93-6 l

Clothing and other attire required for working in a class 100 or
better clean room environment (as defined in Federal Standard

209E) |

Audiovisual masters made or used by a production company

" Sauth Carolina Revenue Ruling #08-12 mainly concerns the exemption for motion picture production
companies in Sauth Carolina Code §12-63-30; however. it does briefly discuss the exemption in South

C.trolma Codc “l” 3A. "x‘nt.ig)
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12-36-2120(56)

12-36-2120(59)

12-36-2120(62)

12-36-2120(64)

2-36-2120(65) and
12-36-2120(66)

Machines used in research and development
South Curolina Revenue Ruling #08-3

Cooperative direct mail promotional advertising materials and
promotional maps, brochures, pamphlets, or discount coupons tor
use by nonprofit chambers of commerce or nonproﬁt convention
and visitor burcaus i
Facilities transmitting clectricity that are transferred, sold or
exchanged by an electrical utility, municipality, electric
cooperative, or political subdivision to a limited liability company
subject to regulation under the Federal Power Ac:tl and formed to
operate or to take functional control of electric tra[nsmlssmn assets

70% of the gross proceeds of the rental or lease of portable toilets
South Carolina Revenue Ruling #09-3 |

Sweetgrass baskets made by artists of South Carolina using locally
£rown sweetgrass

Compuler equipment used in connection with, dnd electricity

and certain fuel used by, a technology intensive facﬂlty (defined in
South Carolina Code §12-6-3360(M)(14)(b))"* that invests $300
million over 3 years, creates at least 100 new jobs|during the 5
years with an average cash compensation of 150% of the per capita
income of the Statc, and spends at least 60% of the $300 million
investment on computer equipment

Computer equipment used in connection with a m!'cmutacturulo ’
facility where the taxpayer, over a seven year perlod invests at
lcast seven hundred fifty million dollars in real or personal
property or both comprising or located at a single manufactunno
facility and creates at lcast three thousand c1ght hundred full-time
new jobs at the a single manufacturing facility"

Y South Caroling Code §$12-6-3360(M)(14)(b) defines a “technology intensive facility™ for purposes of this

exemnption as “a facility primarily used for one or more activities listed under the 2002 version of the
NAICS Codes 51811 (Iniernet Service Providers and Web Search Portals).” l
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12-36-2120(67)

12-36-2120(70)

12-36-2120(73)

12-36-2120(78)"*

Construction llnaterial used in the construction of a single
manufacturing or distribution facility, or onc that serves both, that
invests at lcast $1060 1mlhon at a single site in South Carolina over
an 18 month perlod

Construction npaterial used in the construction of a single
manufacturing facility where the taxpayer, over a seven year
period, invests at least seven hundred fifty million dollars in real or
personal property or both comprising or located at a single
manufacturing facility and creates at least three thousand eight

hundred full-time new jobs at the a single manufacturing facility'’

. | . . .
Gold, silver or platinum bullion or any combination; coins that are
or have been legal tender; and currency.

Amusement pz]u'k rides; parts, machinery and equipment used Lo
assemble, operate and make up amusement park rides; and
performance venue facilities and any related or required
machinery. equipment and fixtures. A $250 million investment and
creation of 250 full-time jobs and 300 part-time or seasonal jobs
overa 5 year L:Jeriod is required.

Machinery :mcli equipment. building and other raw materials, and
electricity used in the operation of a facility owned by an
organization Wthh qualifies as a tax exempt organization pursuant
to the InternalRevenue Code Section 501(c)3) when the facility 1s
principally used for researching and testing the impact of such
natural hazalds as wind, fire, water, carthquake, and hail on
building matenals used in residential, commercial, and agricaltural
buildings, provnded the taxpayer invests at least twenty million
dollars over a three year period.

|

~ P Y

'® Act No. 110 of 2007 provided that this exfemption will be phased in from July 1, 2007 through June 30,
2011. This exemplion was phased in by reducing the tax rate as follows: (a) 4% for sales from July 1, 2007
through June 30, 2008; (b) 3% for sales from July |, 2008 through June 30. 2009; {c¢} 2% for sales from
July 1, 2009 through June 30, 2010; and (d)|1% for sales from July 1, 2010 through June 30, 2011.
Effective July 1. 2011, qualifying \.Oﬂbtl’llL[lOﬂ material is fully cump(

' This exemption became effective Now.mber 1, 2009 and requires that a notice be filed with the South
Carolina Department of Revenue prior to October 31, 2015 in order for the taxpayer to qualify for the

exemption.
W Act Nu 280 ot 2010. Tu qu.xluh tor this eaempuon the lZ\\pthl‘ mu:t noufy the South Carolun

c1- Vo '

|
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12-36-2120(79)

Computers, computer equipment, and computer so[tware used
within a datacenter, and electricity used by a datacenter or used by
eligible business property located and used at a dauu_enlel where
the taxpayer: (1) invests at least $50 million in real or personal
property or both over a 5 year period; or, if more rhan one
taxpayer, invests a minimum aggregate capital mvesuuem of at
least $75 million in real or personal property or both over a 5 year
period; (2) creates and maintains at least 25 full-time jobs at the
facility with an average cash compensation level of 150% of the
per capita income of South Carolina or of the county in which the
facility is located; and (3) maintains the jobs requirement for 3
conseculive Z'cars atter certification by the Department of
Commerce.' :
This exemption only applics to a datacenter that i% certified by the
Department of Commerce prior to January 1, 7037 However, for
datacenters certified by December 31, 2031, this éxemption will
remain in effect for an additional ten year period. |

South Carolina Revenue Ruling £13-5 l

Tangible personal property purchased by a certiﬁé:d motion picture
production company for use in connection with the filming or
production of motion pictures in South Carolina for 4 company
planning to spend at least $250,000 in Lonneclion‘whh the filming
or production of one or more motion pictures in South Carolina
within a consecutive 12 month period. This prov1snon does not
apply to: (a) local sales tax levied and collected directly by a local
governmental subdivision or (b) the production of television
coverage of new and athletic events. :

South Carolina Revenue Ruling #08-12 t
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Code Section

12-36-2120(4)

12-36-2120(5)

12-36-2120(6)

12-36-

to
i~

120(7)

12-36-2120(16)

12-36-2120(18)

12-36-2120(23)

Description

Livestock

SC Regidation 117-301.1

Feed used to p;roduce and maintain livestock

SC Regu/atioq 117-301.2; South Carolina Private Letter Ruling
#99-1 !

Insecticides, chemicals, fertilizers, soil conditioners, seeds, or
seedlings, or nursery stock used in the production of farm products

SC Regulation 117-301.3
i

Conlainers an? labels used in preparing agriculture products for
sale or preparing turpentine gum, gum resin, and gum spirits of
turpentine for sale

SC Regulation 117-301.4

Farm machinery

SC Regu/atimzi 117-301.5; South Carolina Revenue Ruling £99-3;
South Carolina Private Letter Ruling #89-16

Fuel used to clre agriculture products
South Caroling Techiical ddvice Memorandum #388-6
1

Farm products; sold in their original state of production when sold
by the _produc?r

SC Regulationy117-301.9; South Carolina Technical Advice
Memoarandum #88-4; South Carvlinu Private Letter Ruling #93-4

20 o . i . . . .
In reviewing the exemption statutes for the agriculture industry, it should be noted that South Carolina

Code §46-1-10 states:

1. The terms “agriculture. agricultural purposes, agricultural uses. farm crops, cultivated crops™ or
words of similar import shall include horticulture, floriculture, and aquaculture. Words of similar
import applicable to agriculture arexlikcwise applicable 1o harticulture. floriculture, aquaculture.

2. The term “aquaculture” means the cultivation, production, or marketing of domesticated aquatic

organisims.
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12-36-2120(32)

12-36-2120{44)

12-36-2120(45)

Electricity and gas used in the production of livestock and milk
SC Regulation 117-301.7 |
Electricity used to irrigate crops

SC Regulation 117-301.7

Building materials, supplics, fixtures, and cquipm:cnt used to
construct commercial housing for poultry or 1ives’ltoclc

SC Regulation 117-301.8; South Carolina Revenue Ruling #95-11;

South Carolina Information Letter #93-1 |

Educational Exemptions

12-36-2120(3)

12-36-2120(8)

Textbooks, books, magazines, periodicals, newspapers, and access
to on line information used in a course of study ori foruseina
school or public library. These items may be in printed form or in
alternative forms such as microfilm or CD ROM. lCommunication
services and equipment subject to tax under South Carolina Code

§§12-36-910(B)(3) and 12-36-1310(B)(3) are not !exempt.

SC Regulation 117-316; South Carolina Revenue !Ruling it94-11;
South Carolina Private Revenue Opinion #02-3; South Carolina
Technical Achvice Memorandum #90-6,; South Carolina Private
Lerter Ruling #90-5

Newspapers, ncwsprint paper, and the South Carolina Department
of Agriculture Market Bulletin®* |

SC Regulation 117—3 15.1; SC Regulation 117-3 15 2; South
Carolina Private Letter Ruling #98-1; South Carolma Private
Letter Ruling #93-1 Attorney General Opinion dated 972611983

|
!

2! This excmption also states that sales of religious publications (e.g., The Bible, hymnuls) are exempt;
however. the South Carolina Supreme Court held in Thaver v. South Carolina Tex Commission. 307 SC 6,
413 S.E.2d. $10 (1992) that the exemption for religious publications was unconstitutional, Therefore, sales
of religious publications are subject to the sales and use tax, unless otherwise exempt under the law. For
more information, se¢ South Carolina Information Letter #92.8.
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12-36-2120( 10)(a)

12-36-2120(26)

12-36-2120(27)

12-36-2130(2)

Temporary
Proviso 117.40,
(Act No. 286
of 2014)

Meals or [ood used in furnishing meals to K-12 students in schools
(not for profit)

SC Regulution 117-303.5

Television, radio, and cable TV supplies, equipment. machinery,
and electricity

SC Regulation 117-323; South Carolina Private Letier Ruling #12-
1.
|

| .
Zoo plants an(li animals

Exhibition rertals for museums (charitable, eleemosynary, or
2
govermnental.lmuseums)‘3

Purchases of t;angible personal property during the State tiscal
year 2014-2015 for use in private primary and secondary schools,
including k’incllcrgarten and carly childhood cducation programs,
are exempt from the use tax if the school is exempt from income
taxes under Internal Revenue Code §501(¢)(3).*

General Public Good Exemptionsi

12-36-2120(10)(b)

12-36-2120(10)(c)

12-36-2120(10)(d)

Meals provided to elderly or disabled persons at home by nonprofit
organizations

Food sold to nonprofit organizations or food sold or donated by the
nonprofit organization to another nonprofit organization

Meals or foodstuffs prepared or packaged that are sold to public or
nonprofit organizations for congregate or in-home service to the
homeless or néed)' or disabled adults over 18 or individuals over
60. This exemption only applies to meals and foodstuffs eligible
for purchase under the USDA food stamp program.

Water sold by|public utilities and certain non-profit corporations

|

¥ This exemption only applies to the usc tax. If the transaction in question is a sales tax transaction, this
exemption does not apply. See SC Regulation 117-334 for information on when a transaction is a sales tax
transaction and. when it is a use tag transaction.

** This exemption only applics to the use tax. (f the transaction in question is a sales tax transaction, this

I
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12-36-2120(28) Medicine and prosthetic devices sold by prescriptilon; certain
diabetic supplies sold to diabetics under the written authorization
and direction of a physician; certain free samples 0fmed1cme and
certain medicine donated to hospitals; pmscnpuon medicine and
radiopharmaceuticals used in treating cancer or rheumalond
arthritis, including prescription medicines to relieve the effects of
treatment; prescription medicines used to prevent respiratory
syncytial virus; dlsposable medical supplies, suchlas bags. tubing,
needles, and syringes, dispensed by a pharmacist by prescription of
a licensed health care provider for the intruvcnoust admin.stration
of a prescription drug (only for treatment outside of a hospital,
skilled nursing facility, or ambulatory surgical treatment center);
and prescription medicine dispensed to Medicare Part A patients in
a nursing home. _ ;

Home Medical Systems. [nc. v. South Carolina Department of
Revenue, 677 SE2d 382 (2009); dssociated Medical Specialist, P.A
v. South Carolina Tax Commission, SC Ct. of App'. Unpublished
Op. No. 97-UP-447 (1997); Drummond v. State of South Carolina,
Court of Common Pleas, Case No. 02-CP-40-4651 (2010). SC
Regulation 117-332; SC Revenue Ruling #11-3; SC Revenue
Ruling #91-19; SC Revenue Ruling #90-1; SC Re»emle Ruling
#98-9, SC Private Letter Ruling #95-6. SC anate Revenue
Opinion #01-4; SC Private Letter Ruling #92-4; SC Private Letter
Ruling #05-1; SC Private Letter Ruling #93-5; SC\Private Lerter
Ruling #04-5; SC Private Letter Ruling #05-3; SC|Private Letter
Ruling #03-3; SC Private Letter Ruling #88-22; SC Private Letter
Ruling #92-4; SC Private Letter Ruling #92-8; SC|Private Revenue
Opinion #02-3

12-36-2120(33) Residential electricity and fuel i
SC Regulation 117-323; SC Revenue Ruling #89-5; SC Revenue
Ruling #92-4; SC Technical ddvice Memorandum ’#8 7-3; 8C
Private Letter Ruling #98-4; SC Private Lerter Rul]ing #59-12

|

12-36-2120(38) Hearing aids™ t

a " . - L I
12-36-2120(39) Concession sales by nonprofit organizations at festivals

I
i

a3 . . - . . 3 N = “ | .
** Hearing aids are defined in South Carolina Code §40-25-20(3) as “‘an acceptable wearxablc instrument or
device designated or oftered o aid or compensate for impaired human bearing and parts, attachments, or
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12-36-2120(41) Sales by nonp'rorl.t organizations

SC Revenue R‘;u/irzg #12-3: SC Revenue Ruling #09-8, SC Revenue
Procedire #03-6; SC Private Revenue Opinion #01-3

12-36-2120(47) Goods sold to|nonprofit hospitals that primanly treat children at no
cost to the pat{ent

12-36-2120(57) Annual sales tax holiday on the first Friday, Saturday, and Sunday
in August for personal use clothing, clothing accessories, [ootwear,
computers, printers, printer supplies, computer software, bath wash
cloths, blan}\ets bed spreads, bed linens, sheet sets, comforter sets,
bath towels, shower curtains, bath rugs, pillows, pillow cases, and
school suppheq

SC Revenue Ruling #10-7; SC Revenue Ruling #10-8

12-36-2120(63) Medicine and medical supplies, including diabetic supplies
and diabetic dldUIlObtlL and testing equipment, sold to a health care
clinic prowdm|° free medical and dental care to all patients

SC Revenue R;uling #11-3

12-36-2120(74) Durable medical equipment and related supplies as defined under
federal and state Medicare and Medicaid laws if (a) paid directly
by funds of South Carolina or the United States under the
Medicare and Medlcald programs, (b) state and federal law
prohibits the payment of the sales and use tax, and {c) the sale is by
a provider wrth a South Carolina retail license whose principal
place of business is in South Carolina. Effective January 1, 2013,
sales meeting the requirements of this exemption became fully
éxempt from both state and local sales and use taxes.”®

South Carolina Revenue Ruling #11-3

¢ Au uncodified provision of the legislation thar enacted this exemption in 2007 provided that the
exemption would be phased in by reducing the rate of tax based on revenue projections by the Board of
Economic Advisors. This uncodified provision was later amended in Act 32 0f 2011 to establish a new
phase in of the exemption as follows: The rate of tax imposed on the gross proceeds of sales of items
meeting the requirements of the exemption in Code Section 12-36-21 20(74) is five and one-haif percemt for
such sales from July 1, 2007. The rale of tax|imposed on the gross proceeds of sales of items meeting the
requirements of the exemption in Code Su.uon 12-36-2120(74) is thiree and one-half percent for such sales
from July 1, 2011. The rate of tax imposed on the gross proceeds of sales of ilems neeting the requircments
of the pxemptlon in Code Section 12-36-2120(74) is one and three-quarters percent for such sales from July
1, 2012, Effective January 1, 2013, the sa]es!tat exemption on the gross proceeds of sules of items meeting

tha reaniremsente Al Mndde Qartinn 1704 ”l’)f\l 7:v ie Frlly imedamantad [ acal valac and iwca tnvae
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2-36-2120(75) Unprepared food that lawfully may be purchased with United
States Department of Agriculture food coupons. Tlm exemption
does not apply to local taxes unless the local tax specxﬁcally
exempts the sale of such food }

SC Regulation [17-337; SC Revenue Ruling #G7-4
|

12-36-2120(77) This excmption is no longer valid.”’

12-36-2120(80) Injectable medications and injectable biologics, 50 long as the
medication or biologic is administered by or pursuant to the
supervision of a physician in an office which is under the -
supervision of a physician, or in a Center for Medicare or Medicaid
Services certified kidney dialysis facility. 28

SC Information Letter #14-4 ‘

Alternative Enerpy Exemptions

12-36-2120(71) Any device, equipment, or machinery that is (a) o;lxrated by
hydrogen or fuel cells, (b) used to generate, produce or distribute
hydrogen and designated specifically for hydrogen applications or
for fuel cell applications, and (c) used predommm{lly for the
manufacturing of] or rescarch and development involving
hydrogen or fuel cell technologies. ’

|

*71n 2008, the General Assembly enacted in South Carolina Code §12-36-2120(77) an unnual sales tax
holiday during October for certain cnergy efticient products. However the Supreme Court of South
Carolina held in The American Petrolewm Instituie and BP Products North America Iné v. South Carolina
Department of Revenue, et al,, 5.C., 677 S.E. 2d 16 (2009) that the act {Act No, 338 of ’008) was
um.on:,uluuonal Therefore, the exemption in South Carolina Code §12-36-2120(77) is »no longer valid.
¥ This L‘(emphon will be phased-in based on the annual general fund growth as deter rmned by the Board of -
economic Advisors (“"BEA™). If, beginning with the February 15 forecast, the BEA forecasts an annual
general fund revenue growth of at least 2%, then the exemption will be phased-in as follows:
e Phasc-in |: For sales made on or after July 1% of the first State fiscal year (July ||through June 30)
following a February 15" forecast meeting the 2% growth requirement, 50% of the gross proceeds of
sales are exempt. 1
» Phase-in 2: For sales made on or afier July 1™ of the next State fiscal year (July || through June 30),
100% of the gross proceeds of sales are exempt.
On February 19. 2014, the Board of Economic Advisars notified the Department that the requirements have
been mu to implecment th]s eumpnon Accordingly, for July 1, 2014 - June 30, 2015, 50% of the gross
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12-36-2120(72) Building material used to construct a new or renovated building in
a research district and machinery or equipment located in a
research distri;ct. The sales tax that would have been assessed must
be invested by the taxpayer in hydrogen or fuel cell machinery or
equipment located in the same research district within 24 months
of the cxcmpt’ purchase.

12-36-2110(B) Manufactured homes designated by the United States
aninonmcma’l Protection Agency and the United States
Department or Energy as meeting or exceeding each agency’s
eneroy efflmency requirements or designated as meeting or
|energy efhcxemy requirements under each agency’s
Energy Star prog1 am.”

B. Other Sales and Use fax Exemptions Authorized by the
General Assembly ,

In addition to the sales and use tax exemptions authorized by the General Assembly in
the sales and use tax law, ™ the Gencml Assembly has authorized sales and use tax
exemptions in other provisions of the South Carolina Code of Laws. While the code
sections authorizing these e\(empllons are listed above under the exemption for

“Transactions that are prohibited trom being taxed by U.S. or State Constitutional
provisions or federal or state law,” the following will provide additional details about
these exemptions.

Some of these exemption prov1310ns|exempt a specilfic transaction and some exempt a
specific entity. [n the case of an exemption provision involving a specific entity, each
statutory provision must be reviewed to determine if sales to the entity are exempt, sales
by the entity are exempt, or if both s%ﬂes to and sales by the entity are exempt. Please
note that the list of transactions that are prohibited from being taxed by state law is
not all-inclusive.

Caution: The exemptions below are briefly described. See the statute cited for the
specific exemption details. If a transaction does not squarely fall within the
requirements of an exemption statute and applicable regulations, the exemption
does not apply.

* This exemption is only valid for sales or purchases (rom July |, 2009 to fuly 1, 2019. Manufactured

hnmac nat maating ths anaray sfiniant ranitiremante Far thic svamntinan hit maeatine ather anarmy affisiant
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This exemption provides that a regional transportation authority shall not pay
any sales tax or use tax. In addition, it provides that a regional tmn:porlanon
authouty shall not pay any state or local ad valorem tax, income tax, fiel tax,
excise tax or any other usc taxes or taxes from which municipalities and
counties are exempt.”’

South Carolina Code §56-19-480 (Insurance Companies and Motor Vehicles)
This exemption provides that vehicles that have been declared a total loss and
are transferred to or from an insurance company in settlement of a claim are

~ . . 2 H
exempt from casual excise tax and sales and use taxes.”? i

South Carolina Code $§44-7-2120 (Regional Health Services Diséricts)

This exemption provides that the gross proceeds of the sale of ¢ any property
owned by a regional health services district and used in the construction and
equipment of any health care facilities for a district is exempt from the sales
taxes and all similar excise taxes. In addition, the exemption provmon states
that it is the intent of the General Assembly that a regional health services
district incur no tax liability to the State or any of its political subdivisions
except to the extent that sales and use taxes may be payable on;the purchases of
goods or equipment by the regional health services district.” 1

This provision also provides exemptions for other taxes. See the code section
for details. }

South Carolina Code §38-29-150 (South Carolina Life and Accident and Health
Insurance Guaranty Association) [

{
T'his provision exempts the South Carolina Life and Accident and Health
Insurance Guaranty Association from payment of all fees and all state. couaty,
and municipal taxes. ‘

i
South Carolina Code §38-31-130 (South Carol}ina Property and C»a'sualltv Insurance
Guaranty Association) l

This provision exempts the South Carolina Property and Casualty Tnsurance
Guaranty Association from payment of all taxcs levied by this lStatc or any of its
political subdivisions, except taxes levied on rcal or personal property.

|

A Sce 1985 Op. Atty. Gen. No. 85-120. p. 329.
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This provision provides that the income tax paid by banks™ is in licu of all other
taxes on banks, except the use tax, the deed recording fee, and taxes on real
property. The real propcrty of a bank is taxed in the place where it is located.

South Carolina Code §12-13-30 {Budding and Loan Associations) -
{

This pI'OVlalOH provides thd[ the income tax paid by building and loan
associations™ shall be in lieu of any and all other taxes on such associations,
except use taxes, deed recording fees, and taxes on real property. The real
property of any such association shall be taxed in the place where it may be
located, the same as the rez?l property of individuals.

South Carolina Code \\‘13-17-9|0 {(South Carolina Research Authority)

This provision states that the South Carolina Research Authority shall pay no
taxes or assessments incluqing, but not limited to, income tax, sales and use tax,
and property tax upon any of the property acquired by it or upon any of its
activities; except that the Sputh Carolina Research Authority is entitled to the
above-referenced sales and use tax exemption only in (1) transactions to obtain
tangible personal property for the authority's own usc or consumption, (2)
transactions related to authority contracts with governmental entities and
nonprofit entities, and (3) t'ransactions related to authority contracts with
private, for-profit cntities doing business in South Carolina, where these
contracts dv not place these entities in competition with other private, for-profit
entities doing business in S!outh Carolina.

{
South Carolina Code §§12-63-20 and 12-63-30 (Motion Picture Production

Comp anies"’)

This provision provides a sales and use tax exemption for all qualifying tangible
personal property used in connection with the South Carofina filming by a
“motion picture production company” that is approved by the South Carolina
Film Commission at the South Carolina Department of Parks, Recreation and
Tourism. '

For more details on this cx‘crllption, sce Chapter 19 of this publication.

|

* Chapter 11 of Title 12 of the South Carolina Code of Laws.
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M?axihlum Tax Items

A. General Information

The sales and use taxes are lmpoqed at the rate of 5% for the sale or lease of tangible
personal property subject to a mammum tax. Local taxes administered and collected by
the Department on behalf of local _]Ll[‘lSdlCthllS do not apply to the sale or lease of
tangible personal property subject toja maximum tax.

Maximum Tax Applies To: .
(A) A maximum tax of $300.00 is established for each sale” or lease’ of each:*

i

. : I .

m motor vehicle (“Low speed vehicles"” that meet the requirements of South
Carolina Code §§56-2-110 through 56-2-130 are subject to the $300 maximum
tax.);s

w motorcycle® (on-road or off—!road);

m recreational vehicles, including tent campers, travel trailers, park trailers, motor
homes and fifth wheels;

m boat’ (The sale of personal watercraﬁ such as a jet ski,®and a barge are each the
transfer of a “boat” subject to the $300 maximum tax.);

@ aircraft;

of being pulled only by a truck tractor; 0

m trailer or semitrailer capable
-

' The provisions of South Curolina Code § §12-36-1110 which increased the sales and use tax rate from 5%
e 6% effective June L, 2007 do not apply to‘the sale or lease of tangiblc personal property subject to the
maximum tax. !
* The maximum tax only applies for each sal"e made ufier lune 30, 1984,
? The maximum tax only applies [or each lease exccuted after August 31. 1985.
* South Carolina Code §12-36-2110(A).
> See the end of this “General Information” section for a definition of the term “motor vehicle.” Sce also
South Carolina Revenue Ruling #10-6.
‘: See the end of this “General Information” section for a definition of the term “motorcyele.”
" See South Carolina Revenue Ruling #08-7 and the discussion later in this chapter on boats for a complete
e‘(plamtlon

¥ South Carolina Revenue Ruling #04-10. )
? South Carolina Revenue Ruling £06-6. In addmon a barge that is pcrmnnemly affixed to a (1) dock, (2) the
ocean, lake or river bottom, or (3) any other real[y is not used as a “boat™ and is not entitled to the
xm\unum tax Lmder bouth Carolina Code 152 36-2110.

o~ e - . e = e .
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m fire safety education trailer; and

@ horse trailer. '

|
In order for the lease of any of the above items to qualify for the $300 maximum
tax, the lease must specifically state the term of, and remain in forde for, a period in
excess of 90 continuous days. In addition, the sales or use tax applies to each
renewal of the lease and the maximum tax for that renewal will only apply if (1) the
lease rencwal is in writing and (2) the lease renewal specifically states a term of,
and remains in force for, a period in excess of 90 continuous days. |

(B) A maximum tax of $300.00 is L%Lablishcd for the salc of cach muai‘cal instrument,
or each piece of oftice cquxpment * purchased by a religious orgaﬁlzatlon exenmpt
under Internal Revenue Code Section 501(c)(3). provided the musmal instrument or
office eqmpmenl must be located on church property and used culuswcly for the
organization’s exempt purpose. The religious organization must furnish to the seller
an affidavit on forms prescribed by the department. The affidavit must be retained
by the seller.

(C) A maximum tax is established for the sale of a manufactured homexl3 as defined in
South Carolina Code §40-29-20. The maximum tax applicable to the sale of a
manufactured home depends on whether or not the manufactured home meets
certain energy efficient reqmremems See the section in this chapter on
manufactured homes for details."

Maximum Tax Does Not Apply To:

The [ollowing are examples of tangible personal property the sale or lease of which are
not subjcct to the maximum tax:
i
tmxh,rs or semitrailers capable of being pulled by vehicles other than 2 truck
tractor;' -

|

@ pole trailers; .

Y In order for the maximum tax to apply to sclf propelled light construction equipment. the equipment must
be used in construction. Equipment purchased for maintenance or repair purposes does'not qualify for the
maximum tax and is subject to the state sales and use tax at a rate of 6%, plus any applicable local sales and
use taxes. See South Carolina Technical Advice Memorandun #89-13 and Form ST-403.

2 South Carolina Code § § 812-36-2110(C). I

3 South Carolina Code §12-36-2110(B).
'* Manufactured homes des:onmed by the United States Environmental Protection Auencv and the United

Stutes Department of Erergy as meeting or exceeding each agency’s energy etf‘cnencvjrequuemenls or
designated as meeting or exceeding the energy efficiency requiretnents under each agency’s Energy Star
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& self-propelled light construction equipment with compatible attachments with a net
engine horsepower that exceeds 160; and,
1

a all terrain vehicles, legend race cars,'’ golf carts and other items not meeting the
definition of a motor vehicle.

Sales or leases of these items are sublject to a state tax rate of 6%, plus any applicable
local sales and usc tax. Z
|
Detinitions |

For purposes of computing the maxllmum tax, South Carolina Code §56-3-20 provides
the following definitions of motor \lelc motorcycle, vebicle, trailer, semitrailer, pole
trailer, and tiuck tractor:
{
Motor Vehicle - Every vehiclewhich is self-propelled, except mopeds, and every
vehicle which is propelled by electric power obtained from overhead trolley wires,
but not operated upon rails.

Motorcyele ~ Every molorcycle having no more than two permanent functional
wheels in contact with the vround or trailer and having a saddle for the use of the
rider, but excluding a tractor.

Vehicle - Every device in, upon or by which any person or property is or may be
transported or drawn upon a highway, except devices moved by human power or
used exclusively upon stationa|ry rails or tracks.

Trailer - Every vehicle with orlwnthout motive power, other than a pole trailer,
designed for carrying persons or property and for being drawn by a motor vehicle
and so constructed that no partlot its weight rests upon the towing vehicle.

Semitrailer - Every vehicle w1lh or without motive power, other than a pole trailer,
designed for carrying persons or property and for being drawn by a motor vehicle
and so constructed that some part of its weight and that of its load rests upon or 1s
carried by another vehicle.

|
Pole Trailer - Every vehicle wilthout motive power designed to be drawn by another
vehicie and attached to the tm\}ing vehicle by means of a reach or pole or by being
boomed or otherwise secured to the towing vehicle and ordinarily used for
transporting long or irregularly shaped loads such as poles, pipes or structural
members capable, generally, of sustaining themselves as beams between the
supporting connections.
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the vehicle and load so drawn.
B. Specific Motor Vehicle Examples
The following outlines some specific examples of the application of the maximum tax to
motor vehicles. A motor vehicle is a self-propelled device which is auth([)rized for use on

the highways of South Carolina.'® ]

(A) Motor Vehicle and Specialized Attached Equipment |

Since the sales tax and use tax are “transaction taxes,” cach sale must be reviewed to
. . - - . . I
determine the application of the tax and the maximum tax provisions. For example:

One Transaction: If a truck and a garbage compactor are sold i in one transaction
as a single unit at the time of the sale (i.e., delivery), the tax due is the lesser of
5% of the gross proceeds of sale or $300. Iy Local sales and use taxes are not
applicable to this maximum tax transaction.

Multiple Transactions: If the truck and garbage compactor are sold in two
sepdratc transactions (i.e., two separate sales transactions or a sales transaction
in which the compactor 1s not connected to the truck at the tlme of the delivery),
then the tax due on the truck is the lesser of 5% of the gross proceeds of sale or
8300 (local sales and use taxes are not applicable to this maximum tax
transaction) and the tax due on the garbage compactor is 6% of the gross
proceeds of sale, plus any applicable local suales and use taxes., since the
garbage compactor in this transaction is not a part of a motor vehicle. 20

{B) Motor Veliicle Lease with an Option to Buy

Lease: If a motor vehicle lease contract that exceeds 90 continuous days®' allows
the lessee the option to purchase the motor vehicle at the end of thu lease, the
purchase of the motor vehicle is a separate transaction from the lealse Therefore, the
lease is a transaction subject to the sales and use tax based on the lesser of 3% of
the total lease payments plus other charges or $300.00. If the purchase option is
exercised by the lessee, the purchase is a separate transaction subjel&,t to, thc sales
and use tax based on the lesser of 5% of the purchase price or $300.00.*

|

|

¥ South Carolina Revenue Advisory Bulletin #00-03 and South Caralina Reveaue Ruling #10-6. See also
the definitions of “vehicle” and “motor vehicle™ in the “Geueral [nformation™ section o[ this chapter.

' South Carolina Technical Advice Memorandum #87-13.

2 See also dnomymous Company: v, South Careling Depariment of Reverue, 03-AL)- 17 0435-CC (2004).

e A 1iBL Fae tha carariosen bnu the lanes manet hs in writing rmrl ctate o term Af and remain in fares fior
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subject to the sales and use tax,based on the lesser ot 5% ol the gross proceeds of
the sale of the motor vehicle under the contract or $300.00.

(Cy Motor Vehicle [ease with an Option to Extend the Lease

If a motor vehicle lease contract that exceeds 90 continuous d"in allows the lessce
the option to extend the lease at the end of the original lease term, the extension of
the lease of the motor vehicle, if exercised, is a separate transaction.
Theretore, the original motor vehicle lease is a transaction subject to the sales and
use tax based on the lesser of 5% of the total lease payments plus other charges for
the original term of the lease or $300.00. The extended lease period, as a separate
transaction when exercised, is éubject to the sales and use tax based on the lesser of
5% of the total lease payments|plus other charges for the extended term of the lease
or $300.00 provided the extension is in writing and states a term of, and remains in
force for, a period in excess of 90 continuous days. If the extension does not meet
these requirements, the extension is subject to the sales and use tax at a rate of 6%
plus any applicable local sales and use taxes.

t

(D) Motor Vehicles Sold to Nonresidents™
1

. a5 - . .
The sales tax due on a sale to a‘ nonresident™ of a motor vehicle that is to be
registered and licensed in the nonresident purchaser’s state of residence, is as

follows:
|

|

1. The lesser of: .

(a) the sales tax which would be imposed on the sale in the purchaser’s state of
residence or

(b) the tax that would be imposed under Chapter 36 of the South Carolina Code
of Laws (the lesser of 5"’/0 of the gross proceeds of sale or $300).

I

= To qualify for the maximutn tax, the lease must be in writing und state u term of, und remain in force for,
a period in excess of 90 continuous days.

* South Carolina Code §12-36-930 and South Carolina Information Letter #14-2. Note: The provisions of:
this section also apply to trailers, semumtlers or pole trailers, however, the application of the provisions of
South Carclina Code §12-36-930 with respett Lo trailers, semitrailers, or pole trailers is not discussed in the
section since not all trailers, semitrailers, or pole railers are subject to the maximum tax. For details as to
vehicle that are or are not subject to the maxiimum tax. see the “General Information” section of this
Lhapter i

** South Carolina Code §12-36-2120(25) exempts sales of a motor vehicles (excluding trucks) ot
motorcycles, which are required to be hcensed to be used on the highways, sold to a resident of another
state, but who is located in South Carolina by reason of orders of the United States Armed Forces. This
exemption is allowed only if within ten days of the sale the vendor ts furnished a statement from a
commissioned officer of the Armed Forces of a higher rank than the purchaser certitying that the buyer is a

!
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credit (n his resident state tor sales tax paid to South carolina.

Note: Even though a credit will be allowed in the purchaser’s state of residence
for sales tax paid in South Carolina under this provision, a state or local tax may
still be due in the purchaser’s state of residence. This may be al result of a higher
state tax due in the purchaser’s state, a local tax due in the purchascr’s state, or
other provisions of the state tax law in the purchaser’s state of residence (e.2.,
credit provisions concerning state vs. local taxes). '

At the time of the sale, the scller must obtain from the purchaser a notarized
statement of the purchaser’s intent to licensc the vehicle in tlu,lpurchascr $ state
of residence within 10 dﬂys'6 South Carolina Form ST-385, “Affidavit for
Intent to License Motor Vehicle, Trailer, Semitrailer, or Pole Trailer Purchased
in South Carolina in Purchaser’s State of Residence” may be used. The seller
should retain a completed and notarized copy of Form ST~383| The purchaser
should give a copy to the appropriate agency (e.g., revenue department
department of motor vehicles) of the purchaser’s sLaLe of residence.

(E) Truck and Firefighting Equipment

Fire trucks are motor vehicles that qualify for the $300 maximum tax. In addition, a
specific provision of the law allows equipment provided, supphedl or installed on a
tirefighting velm.le to be included with the vehicle for purposes of calculating the
maxunum tax due.” This does not include individual firefighter’ siprolectlve
clothmg.

The following outlines the proper sales or use tax to be imposed pon sales of
trucks and fire fighting equipment:

L.

!J

%% of the truck’s

The sale of a fire truck alone is subject to tax in thc amount ot
sales price or $300, whichever is less.
:
Sales of fire fighting equipment such as ladders, hoses, fire e\tmgmshcrs
oxygen tanks, and axes (except for protective clothing) are part of the sale of the
truck (i.c. thc same nansactlon) if the cquxpmcnt is msta]lc,d prowdud or
supplie the time of the
sale of the vehicle.

*0 f the purchaser does not plan to license the vehicle in his state of residence or does not complete the
notarized statement, then the provisions of Scuth Carolina Code §12-36-930 are not applu.able and the sale
15 taxed as if the purchaser were a resident of South Carolina.

*? South Carolina Code §12-36-2120(E). See also South Carolina RevenuL Rulmg #08-10 and the "General

|
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supplied with the vehicle dnd included in the purchase price at the time of the
sale of the vehicle, the salc of the truck and the equipment (except for protcctive
clothing) is taxed as one tl?ﬂbﬂCthﬂ. The tax due is 5% of the combined sales
price of the truck and fire fighting equipment or $300, whichever is less.

The sule of protective clothing, whether or not installed, provided, or supplied
with the vehicle and mduded in the purchase rice at the time of the sale of the
vehicle, i1s subject to the tax at the rate of 6%, plus any applicable local sales
and use tax administered and collected by the Departmem of Revenue on behalf
of a local jurisdiction.

If the equipment is pot mstqlled provided, or supplied with the vehicle and
included in the purchase pmce at the time of the sale of the vehicle, the sale of
the truck and fire fighting equxpmmt are scparate and distinct transactions. The
{ax due on the sale of the truck is 5% of the sales price of the truck or $300,
whichever is less. The tax due on the sale of the firefighting equipment
(including protective clothing).is 6% of the sales price of the equipment, plus
any applicable local sales and use tax administered and collected by the
Department of Revenue on behalf of a local jurisdiction.

C. Boats, Boat Trailers a';nd Boat Motors

The following guidelines concern the]
boat trailers: "' ' 1

(U9 )

tax rates applicable to the sale of boats, motors, or

A boat sold alone is subjcct to the state sales and use tax at the lesser of 5% of
the gross proceeds from the sale or $300.

A motor sold alone is subject to the state sales and use tax at the rate of 6% of
the gross proceeds from thr;: sale.

i
A boat trailer sold alone is subject to the state sales and use tax at the rate of 6%
of the gross proceeds from|the sale.

A boat sold with a motor pennanently attached to it is subject to the state sales
and use tax at the lesser of 5% of the gross proceeds from the sale of the boat
and motor or $300.% !

* The 6% state lax due on the sale of the l'u%eﬁghting equipment and protective clothing became effective
June 1, 2007. Prior to June 1, 2007, the stale': tax due on the sale of the firefighting equipment and protective
L.IO[hl[lQ wius 5%.

*For purposes of this discussion, boat mulcrs do not include trailers which must be pulled by truck tractors
or bout trailers which are used by manufacturers to transport boats to dealerships.

3! Sputh Carolina Revenue Ruling #08-7.

32 A boat motor is considered permanently attached 10 a boat if it is (1) an inboard mator or (2) an outbaard
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salcs and use tax at the rate of 6% of the gross proceeds [rom the sale ot the
boat trailer. The boat is subject to the state sales and use tax at the lesser of 5%
of the gross proceeds from the sale of the boat or $300. l

6. A boat trailer sold in conjunction with the sale of a boat that has a permanently
attached motor is subject to the state sales and use tax at the rate of 6% of the
gross proceeds from the sale of the boat trailer. The boat with a permanently
attached motor is subject to the state sales and use tax at the les’s»r of 5% of the
gross procecds from the sale of the boat and motor or $300. (Note: If the price
of the boat trailer is not separatcly stated from the price of the boat and motor,
the boat trailer is subject to the state sales-and use tax at 6% of the fair market
value of the boat trailer. If the price of the boat trailer is separately stated from
the price of the boat and motor, the price breakdown must be reasonable and
supported by the records of the taxpayer, otherwise the trailer wnll be taxed at
6% of its fair market value.)

{

Note: All transactions listed above that are subject to the maximum tax éf $300 are not
subject to local sales and use taxes administered and collected by the South Carolina
Department of Revenue on behalf of local jurisdictions. All transactions |listed above that
are not subject to the maximum tax (and therefore taxed at 6% for state sjales and use tax
purposes) are subject to local sales and use taxes administered and collected by the South
Carolina Department of Revenue on behalf of local jurisdictions. l

D. Manufactured Homes |

Calculation of the Tax: The maximum tax on the sale of a nmnufacturedlhome)33 as

defined in South Carolina Code §40-29-20, the tax is calculated as follows:

(1) subtract trade-in allowance from the sales price;
(2) multiply the result from (1) by 65%;

(3) if the result from (2) is no greater than $6,000.00, multiply by 5% for the
amount of tax due;

(4) if the result from (2) is greater than $6,000.00, the tax due is $300.00 plus 2% of
the amount greater than $6,000.00. !

Exemption for Tax in Excess of $300: A manufactured home is exempt ii‘rom any tax in

excess of $300.00 that may be due as a result of the calculation in item (%t) above if it

meets these energy efficiency levels: storm or double pane glass windows, insulated or

storm doors. a minimum thermal resistance rating of the insulation only of R-11 for

walls, R-19 for floors, and R-30 for ceilings. |
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allowed and the exemption on tax due above $300.00 applies 1if the total heat loss does
not exceed that calculated using the levels of R-11 for walls, R-19 for floors, and R-30
for ceilings. The edition of the Amc:rican Society of Heating, Refrigerating, and Air
Conditioning Engineers Guide in effect at the time is the source for heat loss calculation.

Exemption for Entire Tax Due: Frmi\ July 1, 2009, to July [, 2019, a manufactured home
is exempt from any tax that may be due as a result of the calculation above if it has been
designated by the United States Environmental Protection Agency and the United States
Department of Energy as meeting or exceeding each agency’s energy saving efficiency
reqmremenl:, or has been deSIgmled as meeting or exceeding such requirements under
each agency’s ENERGY STAR program.

Records Requirements: The dealer selling the manufactured home must maintain records,
on forms provided by the State Energy Office, on each manufactured home sold that
meets the energy efficiency levels provided above. These records must be maintained for
three years and must be made dvallable for inspection upon request of the Department of
Consumer Affairs or the State Enercy Office.

Note: The maximum tax authorized does not apply to a single-family modular home
regulated pursnant to Chapter 43, Title 23.

Furniturc and Appliances Sold with the Home: Furniture and appliances are not
considered a part of a manufactured jor modular home, unless they are built-ins as noted
below. For example, televisions, counter appliances, sofas, chairs and tables, even though
sold with a home, are not a part of the home. Because these items are not a part of the
home, they are taxed separately trom the home at 6%, plus any applicable local sales and
use tax, of their sales price less any trade-in allowed. The amount upon which the tax is
calculated on furniture and apphanceb that are not built ius is the amount hsted in the
sales contract for these items or the retail fair market value of these itemns if the amounts
for these items are not listed in the contract or if the amounts listed in the contract do not
reasonably represent the retail fair m:arkel value of these items.*

Items such as disposals, built-in dishwashers, and built-in stoves are considered a part of
the home and are not taxed sepnrately from the home if installed at the time of the retail
sale of the home.”®

Heat Pumps, Air Conditioning Systems, Etc.: Heat pumps, air conditioning systems,
skirting, steps, decks, septic tanks, wells, and driveways built or installed after the home
is delivered to the construction site dre not considered a part of the delivered home and
are taxed separately from the home. iThe sale of these items to. or the purchase of these
items by, the person who will build or supply and install them is subject to the tax at a
rate of 6%, plus any applicable local sales and use tax.>®

Hgc Reuulatlon I 17 335, -1
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Religious Organizations
|

The sale of each musical instrument, or each piece of office equipment,]? purchased by a
religious organization exempt under Internal Revenue Code Section 301(c)(3) is subject
to a maximum tax of $300, provided the musical instrument or office eq?ipment is
located on church property and uscd exclusively for the organization’s exempt purpose.
The religious organization must fumish to the seller an affidavit on forms prescribed by
the department (Form ST-382). The affidavit must be retained by the sell]er.

|
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Accommodations

A. General Information

. . . |

Imposition: A 7% sales tax is 1mpos$:d upon the gross proceeds from the rentals or
charges for sleeping accommodations furnished at any place in which rooms, lodgings, or
sleeping accommodations of any kind are furnished, including but not limited to:

|

hotels |

motels

inns l
campgrounds (campground spaces)
tourist courls

lourist camps

condominiums

residences

In addition, local sales taxes administered and collected by the Department on behalf of
local jurisdictions are imposed upon|the gross proceeds from the rentals or charges for
sleeping accommodations.

The sales tax on accommodations d?es not apply to:

(1) the lease or rental of accommodations supplied to the same person for a period of
. el R
90 continuocus days;”

(2) the lease or rental of accommodations at a tacility consisting of less than six
sleeping rooms, contained on the same premises, which is used as the place of abode
of the owner or operator of such lfacilities; or

(3) the gross proceeds [rom reulzltl income wholly excluded [rom the gross income of
the tuxpayer pursuant to mten'lal!Revenue Code Section 280A(g). For this exemiption
to apply, the taxpayer must rent the dwelling unit for less than 15 days during the
taxable year and must use the d\\}elling unit as a residence (tor personal purposes) L4
days or more during the taxable yeur.j

' [n addition, local governments may impose}a locul accommodations tax of up to 3%. This is in addition

the statewicle sales and accommodations taxes and the local sales taxes administered and collected by the
Y . N | . .

Department (if applicable). This local aceommodations tax is collected by the local government

imposing the tax, not the Departinent of Revenue.
2 Qaurh Caenling Cade 817 240700 AY and RC Roculatinn 117,207 4
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accommodations, whether such person 1S the owner or a real estate agerit, listing service,
broker, online travel company, or similar entity handling the accommodations. The
person liable for the sales tax on accommodations must obtain a retail license and remit
the tax to the Department on a monthly basis. 1

However, persons furnishing accommodations to transients for one week or less in any
calendar quarter are not rnqmred to obtain a retail llcense but are required to remit the
tax annually by April 15" of the following calendar year. * In addition, persons who rent a
dwelling unit for less than 15 days during the taxable year and who also’ use the dwelling
unit as a residence (for personal purposes) for 14 davs or more during the taxable year are
not required to obtaiu a retail license. 5

The following examples illustrate the person liable for the sales tax on accommodations:

Owner Rents: Mr. Smith lives in Greenville, South Carolina and also owns a vacation
home in Hilton Head, South Carolina. He uscs the vacation home atlvarious times
throughout the year, but rents the vacation home on a weekly basis throughout the
summer (more than 14 days) and several other times throughout thelyear on a weekly
basis.”

Mr. Smith is required to (1) obtain a retail license and (2) remit the 7 Yo sales tax on
accommodations to the Department, plus the applicable local sales and use tax
administered and collected by the Department on behalf of Beaufort County, with
respect to the gross proceeds he reccives from the rental of his vacation home. The
tax must be remitted on a monthly basis.® ‘

Listing Service Rents: Mr. Smith hires XYZ Vacation Rental Company to rent his
Hilton Ikad South Carolina vacation home on a weekly basis thr oughout the
sumimer.’

XYZ Vacation Rental Company is required to (1) obtain a retail llccime and (2) remit
the 7% sales tax on accommodations to the Department, plus the apphcabk local
sales and use tax administered and collected by the Department on behalf of Beaufort
county, with respect to the gross proceeds XYZ Vacation Rental Company recewes
from the rental of the vacation home. The tax must be remitted on a monthly basis.®

|

J_ South Carolina Code §12-36-510(B)3). ’

* While it is possible for the same person to rent the vacation home for several consccutive weeks, in this
example, all rentals ure for less than 90 continuous days.

® See also Administrative Law Court decisions #07-ALJ-17-0407-CC (2009); #00- ALJI 17-0569-CC (2001)

und #96-ALJ-17-0380-CC (1997). |
" While it is possible for the same person to rent the vacation home for several consecutive weeks, in this

example, all rentals are for less than 90 continuous days. f
|
i
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Greenville, South Carolina and also owns a vacation home in Hilton Head, South
Carolina. He uses the vacation home throughout the year (more than 14 days), but he
only rents the vacation home onc weekend a vear during the Heritage Golf
Tournament. |

Mr. Smith is not required to obla‘in a retail license and is not liable for the 7% sales
tax on accommodations to the Department or any applicable local sales and use taxes
administered and collected by thc Department on behalf of Beaufort County, with
respect to the gross proceeds he 1;&u.1vca from the rental of his vacation home.

Listing Service Rents a Client’s Residence [or Less Than 15 Days during the Taxable
Year: Mr. Smith lives in Greenville, South Carolina and also owns a vacation home in
Hilton Head, South Carolina. He uses the vacation home throughout the year (more
than 14 days). Mr. Smith hires XY[ Vacation Rental Company to rent his Hilton
Head, South Carolina vacation homu for one weekend a year during the Heritage Golf
Tournament.

XYZ Vacation Rental Company|is required to (1) obtain a retail license and (2) remit
the 7% sales tax on accommodations to the Department, plus the applicable local
sales and use tax administered and collected by the Department on behalf of Beaufort
county, with respect to the grossgproceeds XYZ Vacation Rental Company reccives
from the rental of the vacation home.

1
Rentals to Transients at Residc‘nltidl Retirement Communities:” As an amenity to their
residents, ABC Residential Retirement Community sets aside a unit for short-term
rentals. Out-of-town family members and friends of the residents of the residential
retirement conununity may rent [he unit while visiting. Payment for this unit may be
made by the resident on behalf o‘f the visitor or by the visitor. The unit is rented on a
short-term basis. typically daily or weekly, but in some cases may be available to rent
for a month or morc.

i
ABC Residential Retirement Community is required to (1) obtain a retail license and
(2) remit the 7% sales tax on accommodations to the Department, plus the applicable
local sales and use tax ddmmxsteud and collected by the Department on behalf of the
local jurisdiction (e.g., county, n1m11c1pahry) with respect to the gross proceeds of
such nightly, weekly or monthly rentals to family and friends of homeowners, unless
the same unit is provided to the saime person for a period of nincty or more
continuous days.
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the nonprohit organization qualifies for the exemption under South Larolina Lode
§12-36-2120(41), rentals of acconunodations by the nonprofit org'lmzatxon will not
be subject to the sales tax. For a determination as to whether it quahﬁes for the
exemption in South Carolina Code §12-36-2120(4 1), a nonprofit orgdmzauon may
apply for the exemption using a Form ST-387. Nonprofit organizations that have
obtained the exemption certificate are not required to obtain a retail sa]es tax license.
See South Carolina Revenue Procedure #03-6 for more information concemmg the
sales tax exemption under South Carolina Code §12-36-2120(41). |

Online Travel Company (Hotel Intermediary). Through the Internet, potential hotel
guests can scarch for available hotel rooms at the website of ABC Online Travel
Company and make a reservation for a room at 4 hotel and location that best suits
their needs. ABC Online Travel Company will charge the cuatomer’s credit card for
the total reservation price at the time the reservation is booked. ABG Online Travel
Company has previously negotiated a price it will pay for the room to be used by the
guest. The guest will not pay any additional amount to the hotel for the room.
However, if the guest takes advantage of any additional services at the hotel, then the
guest must pay the charges for such services (if any) to the hotel, not the ABC Online
Travel Company. This method of doing business by ABC Onlme Travel Company is
generally referred to as the “merchant model.” |

ABC Online Travel Company is required to (1) obtain a retail hce.ls\I—“: and (2) remit
the 7% sales tax on accomumodations to the Department, plus the appllcable local
sales and use tax administered and collected by the Department on thdlf of the local

junisdiction imposing the local sales and use tax, with respect to the gross proceeds

ABC Online Travel Company receives trom the rental of the hotel room. ABC Online

Travel Company’s “gross proceeds” is the total amount it receives from its customer

with no deduction for any labor or service.

The tax must be remitted on a monthly basis. The hotel is liable for the tax on any
“additional guest charges” it charges the guest dircctly as well as thejtax on room
rental charges and “additional guest charges” it charges other guests who directly
reserves rooms with the hotel as opposed to an online travel compdny

Note: The South Carolina Supreme Court upheld the imposition}ofthe sales tax
on accommodations on an online travel company in the case of Travelscape LLC
v. South Carolina Departiment of Revenue, 705 SE2d 28, (2011).

. - N . . . 1 .
Notification Reqmrementsw The statute imposing the sales tax on accommodations
p

requires real estate agents, listing services, brokers or similar entities handlmo the
accommodations for an owner to notify the Department “if rental property previously
listed by them, is dropped from their listings.™"

|

1

|
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exemption.

accommodations for an owner ot a home, condominium unit, tuneshare unit or other
rental property and is remitting the 7% state sales tax on accommodations on the rental of
that property, then the real estate agent, broker, or similar listing service must notify the
Department if the owner decides to no longer list that rental property with them.

The notification should be sent to: |

South Carolina Department of Revenue
Sales Office Audit— Accommodations Notification Information
P.O.Box 125
Columbiz, South Carolina 29214

The notifications should include the [following information concerning each listing:

Name of the owner of the rental property,

Address of the owner of the rental property,

Address of the rental property, and

The date the rental property was dropped from the listings of the real estate
agent, broker, or similar listing service.

U9 -

The notification may be, but does not need to be, sent each time a listing 1s dropped. The
notification may be sent twice a vear — once, by July 31™ for all listings dropped from
January through June, and once, by January 31%, for all listings dropped from July
through December.

B. Transactions Not Sub!ject to the Sales Tax on
Accommodations

The following provides examples ofjtransactions that are not subject to the salcs tax on
accommodations as a result of (1) exclusions or exemptions provided in federal or state
law and (2) transactions that do not lall within the imposition of the sales tax on

accommodations. In addition, some e(ampleb of exclusions or exemptions also include
situations where the tax is apphcabh,I to demonstrate the limitations of the exclusion or

I
{
General Exclusions ‘

90 Day Rentals: The lease or 1ental of accommodations supphed to the same person
(same room, same person) for a penod of 90 continuous days.
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1ts owner tor less than 1> days during the taxaple year, provided the owner or tne
dwelling unit uses it as a residence (used for personal purposes) for 14 days or more
during the taxable yezar. 13 |

5 Sleeping Rooms or Less: The lease or rental of accommodations at a facility
consisting of less than six sleeping rooms, contained on the same prémxses which is
used as the place of abode of the owner or operator of such famlmes

For this exclusion to apply, the tacility must serve as the owner’s or operator’s

“place of abode™ during the same times at which the remaining sleeping rooms

are rented to transients and the rooms must not be rented to transients by a person

other than the owner or operator using the facility as his or her * place of abode.”"”
|

The following four examples'® illustrate the application of this exclusion for a

facility with 5 or less sleeping rooms:

Owner Present in Home: W owns a home with less than six sleeping rooms
and lives in the home throughout the year. He operates this home as a “bed
and breakfast” by renting the remaining sleeping rooms to vacationers on a
daily or weekly basis. W rents these rooms to vacationers himself and does
not employ the services of a real estate agent or broker.

The rentals by W of these rooms to vacationers qualify for the exception in the
statute; therefore, the rental charges paid to W by the vacationers are not
subject to the sales tax on accommodations.

Owner Not Present in Home: X owns a home with less than six sleeping
rooms and uses the home only for one or two weeks a year for tamily
vacations. She rents the homce to vacationers during the rest 0'f the year on a
weekly basis (more than 14 days). She rents it herself and docs not employ the
services of a real estate agent or broker. [

The rentals by X of the home to vacationers do not qualify for the exception 1n
the statute; therefore, the rental charges paid to X by the vacationers are
subject to the sales tax on accomumodations.

t

|

Use of Rental Agency: Y owns a home with less than six sleeping rooms and
lives in the home throughout the year. He operates this home‘] as a “bed and

breakfast™ by renting the remaining sleeping rooms to vacationers on a daily
or weekly basis. However, Y never rents these rooms to vacationers himself.

|

1 South Carolina Code §12-36-920(A)2). See also Internal Revenue Code Section 280A(g).
“ South Carolina Code §12-36-920(A).
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sleeping rooms tor him.

The renlals by the real L!*-s('ale agent of these rooms to vacationers for Y do
not qualify for the exception in the statute; therefore, the rental charges paid
to the real estate agent by the vacationers are subject to the sales tax on
accommodations with the real estate agent liable for the tax.

Both Reutal by Owner émd Rental Agency: Z owns a home with less than
six sleeping rooms and |lives in the home throughout the year. He operates
this home as a “bed cmd breakfast” by renting the remaining sleeping rooms
to vacationers on a dally or weekly basis. He cmploys the services of a real
estale agent who rents the remaining sleeping rooms for him. However,
sometimes Z rents thesc:% remaining rooms to vacationers himself.

The rentals by the real estate agent of these rooms to vacationers for Z do
rot qualify for the exception in the statute; therefore, the rental charges paid
to the real estate agent by the vacationers are subject to the sales tax on
accommodations with the real estate agent liable for the tax.

The occasional rentals by Z of these rooms to vacationers quality for the
exception in the statute; therefore, the rental charges paid to Z by the
vacationers are not subject to the sales tax on accommodations.

!

ll,

Federal Government Agencics

Charges for hotel and motel qc.commodatlons to-a federal employee on official
government business are exemptx from sales tax if the accommodations are purchased
directly by the federal Oovemment

! . . .
Therefore, the sales tax on accommodations in not applicable when:

1. The federal government 115 billed directly by the retailer;

|

b2

The federal employee pu§s by government check; o,

|
3. The federal employee pays by government credit card'® and the federal
government is billed dirc-:'ctly by the credit card company.

However, charges for hotel and mote] accommodations to a federal employee
on official government business are subject to the sales tax if the
accommodations are pmchased by the federal employee, even if the employce
is reimbursed for the charaes This includes transactions in which:

i So_ulh Carolina Code §12-36-2120(2), SC Regulation 117-307.6 and South Carolina Revenue Ruling
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I. lhe tederal employee pays by personal check; or,

2. The federal employee pays by credit card,"? is billed cllirectly by the
credit card company, and is reimbursed by the fecleralI government.

1

. . 9 g
American Red Cross®® |

The sale to the American Red Cross is exempt from sales tax if: ;
(1) the American Red Cross is billed directly for the Lransaction,}

. . - .
(2) the American Red Cross employee uses a credit card that is billed directly to
the American Red Cross, or
i
(3) the American Red Cross employee pays with an Amcrican Red Cross check.

The sale to the American Red Cross employee is subject to sales tax when the
employee pays for the charge and is reimbursed by the American 'Reid Cross.

Foreign Diplomats I

Sales to foreign officials are exempt trom the sales tax in accor d'mce with the type of
card 1ssued by, and the level of exemption authorized by, the Office ofForuLTn
Mission.?! The exemption is only valid for the person whose photo appears on the
card. Vendors may ask to see additional forms of identification, such as diplomatic
LD., or driver’s license. !

Federal Credit Unions™

The sale to the federal credit union is exempt from sales tax if: (1) the federal credit
union is billed directly for the transaction, (2) the federal credit union employee uses
a credit card that is billed directly to the federal credit union, or (3) the federal credit
union employee pays with a federal credit union check. The person bcmﬂ furnished
accommodations must be au employce of the federal credit union to come within this
exemption. For example, if the federal credit union employee works Ifor an
association that represents various federal credit unions and the asso‘ciation pays the
charges, then the accommodations are taxable since the association is not a federal

credit union. ;

g

¥ SC Revenue Ruling #09-1.
j‘f SC Revenue Ruling #09-2.



1821

i
employee pays for the charge and 1s reumbursed by the tcderal credit unon. In
addition, sales of accommodations to state credit unions are subject to the tax.
[

Charitable Childrens’ Hospital l

The lease or rental of accommudations to an employee of a charitable hospital
predominately serving children e:xempt from property taxes under South Carolina
Code §12-37-220, where care is provided without charge to the patient as provided in
South Carolina Code §12-36-2 12’0(47)23 is cxempt from the sales tax on
accommodations if: '

(1) the qualifying charitable l?ospital is billed directly for the transaction,

(2) the qualifying charitable hospital employee uses a credit card that is billed
directly to the hospital, or

(3) the nonprofit employee pays for the charge with the hospitals check.

. Y
Marina or Dry Boat Storage Space“‘

The rental of wet slips. by a marilna furnishing amenities such as electricity, water,
sewage, showers, and cable television, are not subject to the sales tax on
accommodations. The rentals of dry storage for boats arc not subject to the sales lax
on accommodations tax. .

Reserved Recreational Vehicle Space at a Raceway™

The rental of reserved recreational vehicle parking spaces at a motorsports raccway is
N i .
not subject to the sales tax on acconunodations.

Exchange of Accommodations |

The Department has held that accommodations provided under exchange agreements
are subject to the sales tax on accommodations®®. However, the General

Assembly subsequently enacted!an exemptions for “any...exchange of
accommodations in which the a¢commodations to be exchan ged are the primary
consideration."”’ '

':‘1‘ South Carolina Revenue Ruling #09-2.
4 gquth Carolina Technical Advice Memotandum #90-5.

RO

3 gguth Carolina Private Letter Ruling #93-2.
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¢
not subject to the sales tax on accommodations i the accommodations to be
exchanged is the primary consideration. If the accommodations to be exchanged is
not the primary consideration, the furnishing of the accommodations is subject to the
sales tax on accommodations, unless otherwise exempt.

C. Additional Guest Charges™ ;

A 6% sales tax is imposed upon “additional guest charges™ at places that furnish

accommodations to transients. In addition, local sales taxes ddlmmstered and collected by
the Department on behalf of local jurisdictions are imposed upon the gross proceeds from
the “additional guest charges.”

The term “additional guest charge” means an amount which is added to the guest's room
charge for the following services for the guest:

rOOm $ervice;
laundering and dry cleaning services; i

[
=

@ in-room movies;
m lelephone charges; and, l
]

rentals of meeting rooms. |

Charges for rooms, lodgings and accommodations are taxed at 7%, while other charges
for room service, laundering and dry cleaning services, in-room movies,jtelephone
services, and the rental of meeting rooms provided at the hotel, when over and above the
services customarily provided with the room, are taxed at 6% as an "additional guest
charge." However, if an "additional guest charge” would be taxed undcrlother provisions
of the sales and use tax law (Chapter 36 of Title 12), then such charges arc not taxed as
an "additional guest charge.”

As part of Act No.172 of 2014, the General Assembly specifically deleted (effective July
1, 2014) from the definition of “additional guest charges™ any charges for amenities,
entertainment, special items in promotional tourist packages, and other g,luest services.
Therefore, charges for these services are not subject o the sales tax as an “additional
guest charge.” In addition, if separately stated on the bill to a customer and optional,
these charges are not subject to the 7% sales tax imposed upon accommodations.

The burden of proof that a charge is an additional guest charge, and not part of the price
for the room, rests with the taxpayer. Failure to prove that a particular charge is for a
service that is over and above the services customartly provided with the room will
subject the charge to the 7% tax rate.
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Accommodations zind] Additional Guest Charges29

Telephone Charges

. Q.

A.

!\)
o

If a hotel charges $100.00 for a room. and that price includes the room and use
of the phone for local calls; what tax rate applies to the $100.00?

The $100.00 charge would|be subject to a tax rate of 7%. The usc of the phone
is a part of the services offered and provided with the room for the $100.00.

[f a hotel charges $80.00 per day for a room, and the customer is also charged
$5.00 per day for the av ailability of the phone for local calls, what tax rate
applies to each of the charges?

The $80.00 room charge dllid the $5.00 telephone charge are taxed at 7%. The
availability of a phone is a part of the services oftered and provided with a
room. The $5.00 is charged whether or not the guest uses the phone. Therefore,
it is not an additional guestitharoe when the charge is based on a per day rate.

If a hotel charges $80.00 per day for a room, and the customer is also charged
$1.00 per local phone call, what tax rate applies to cach of the charges?
l

The $80.00 room charge is‘taxed at 7%. Each $1.00 phone charge is taxed at
6%. The availability of a phone is a part of the services offered and provided
with a room; however, the use of the phone for a local call is over and above the
services cu;tomanly prov xded with the room. Guests expect to pay a charge tor

each local call made from the room phone. Therefore, the $1.00 is an addmonal
guest charge when the char ige is based on a per call basis. (See Commission
Decision #93-66.)

i
y .
If a hotel charges $80.00 for a room, and the customer is also charged $20.00
for various long distance calls made, what tax rate applies to each of the

charges?

The $80.00 room charge isjtaxed at 7%, while the remaining charges for the

long distance calls are taxed at 6% as additional guest charges. The Department,

in Decision #92-11 held that the charges for long distance telephone calls were
not otherwise taxed under Chapter 36 and were therefore taxable as additional
guest charges. (See also Co;mmission Decision #93-66

i
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If a hotel charges $100.00 for a room, and that price includes lﬁaid service, what
tax rate applies to the $100.00? 1

. . Lo .
The $100.00 charge would be subject to a tax rate of 7%. The 1,na1d serviccis a
service provided with the room and is, therefore, a part of the room charge that
is subject to the tax at 7%.

If a hotel charges $80.00 for a room, and the customer also must pay a
mandatory $20.00 charge for maid service, which may or may not be separately
stated, what tax rate applies to each of the (.hdlﬂeb7 i

The $80.00 room charge and the $20.00 maid service charge ur,'e laxed at 7%.
The maid service is part of the services provided with the room. The fact that it
may be separately charged does not make it a charge for a separate scrvice. In
this case the maid service is mandatory, and therefore, the dcmal charge for the
room is $100.00 which is taxed at 7%. (

If a rental agency charges $800.00 per week for a condornmmm unit, and the
customer also must pay a mandatory $50.00 charge for maid sérvice at the end
of the week, what tax rate applies to each of the charges? |

The $800.00 weckly unit charge and the $50.00 maid service cimrge are taxed at
7%. The maid service is part of the services provided with the umt The fact that
it may be separately charged does not make it a charge for a s«.p’xmte service.
The maid service is mandatory, and therefore, the actual charge for the unit is
$850.00, which is taxed at 7%

If a rental agency charges $800.00 per weck for a condommlum unit, and the
customer is required to leave the unit in a clean condition, what tax rate applies
to each of the charges if the customer has the option to have the rental agency
clean the unit at the end of the week for $50.007 , ;

The $800.00 weekly unit charge is taxed at 7% and the $50.00 optional maid

service charge is not subject to the sales tax. The $50.00 optxonal maid scrvice

is provided over and above the services provided with the umt,,but it is not an
“additional guest charge™ under the statute. The $50.00 is therefore not subject

to the tax.

If a rental agency charges $800.00 per week for a condommmm unit, a
mandatory $50.00 charge for maid service at the end of the weck, and the
customer has the option to reccive daily maid service for $20.00 a day, what tax
rate applies to each of the charges? I

|
|
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In-Room Movies

7%. The maid service is pa?rt of the services provided with the unit. The maid
service is mandatory, and therefore, the actual charge for the unit is $830.00,
which is taxed at 7%. The ‘K"O 00 optional maid service is provided over and
above the services prov 1ded with the unit, but it is not an “additional guest
charge” under the statute. The $20.00 is therefore not subject to the tax.

10. Q.

L1

Q.

A.

If a hotel charges $1¢0.00 for a room, and that price includes the in-room
movies at no extra charge, what tax rate applies to the $100.00?

The $100.00 charge would|be bllb_jf.‘Ct to a tax rate of 7%. The availability of in-
room movies is a part of the services offered and provided with the room for the
$100.00.

If a hotel charges 580.00 per day for a room, and the customer is also charged a
mandatory tee of $5.00 pet. day for in-room movies (whether or not the guest
waltches any movies), wlmt tax rate applies to each of the charges?

The $80.00 room charge and the mandatory $5.00 in-room movie charge are
taxed at 7%. The av allablhty of in-room movies is a part of the services offered
and provided with a room. iT he $5.00 is charged whether or not the guest
watches the movies. Therefore, it is not an additional guest charge when the
charge is based on a per day rate and the guest is charged whether or not the
movies ure watched. l

j
If a hotel charges $80.00 pet day for a room, and the customer is also charged
$7.00 for each in-room mayic he watched, what tax rate applies to each of the

|

charges? ’

The $80.00 room charge is|taxed at 7%. The $7.00 movie charge is taxed at 6%%.
The availability of in- room movies is a part of the services offered and provided
with a room; however, the charge for viewing a movie is over and above the
customary charge for the room. Guests expect to pay a charge for each movie
viewed. Therefore, the $7.00 is an additional guest charge when the charge is
based on a separate charge]for watching the movie. The tax on this additional
guest charge is the liability of the hotel. regardless of whether or not service is
being provided by a third party or the hotel itself. (See Conunission Decision
#95-26.)
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14.Q.

Linens

15.Q.

If a hotel charges $100.00 for a room, and that price includes ajcontinental
breakfast for the guest, what tax rate applies to the $100.00? |

The $100.00 charge is taxed at 7%. Since the continental brcaklfdst is provided

with the room, it is not an additional guest charge. (The withdrawal of the food

from the hotel's inventory is subject o the sales tax based on its fair market
value. See Code Section 12-36-90, Code Section 12-36-110 and Commission

Decision #93-66.)

If a hotcl charges $100.00 for a room, and also charges the oueISt a separately
stated $20.00 "club” fee, what tax rate applies o each of the Lhargt,s" (The
"club" fee, for that extra $20.00, provides the guest access to a buffet meal that
is not available to other guests.) x

The Department. in Decision #92-32, held that the separately stated charge of
$20.00 was not part of the charge for the room but a retail sale ofthc. meal to the
guest. Therefore, the charges are taxed as follows: 7% tax applles to the $100.00
charge for the room and 6% tax applies to the $20.00 charge for the meal. The
meal is not taxed as an additional guest charge under Code Sectlon 12-36-
920(B) since it is otherwise taxed at 6% under Chapter 36 - Code Section 12-
36-910. .

If a rental agency charges $800.00 per week for a condominium unit, and the
customer has the option to rent linens for $50.00 for the week, what tax rate
applies to each of the charges? %

|
The $800.00 weekly unit charge is taxed at 7%. The rental oflhc linens is
optional and not part of the services provided with the unit for the $800.00
charge. The $50.00 rental of the linens is not an additional qucst charge since
the rental charge for the linens is a sale of tangible personal propertv and is
otherwisc taxed at 6% under Chapter 36 - Code Section 12-36-910.
| |

1

16. Q.

(Golf and Other Tourist Packages ’

If 4 hotel has a "golf package" for $100.00 per night, and the customer is
entitled to a room at the hotel, one round of golf at a golf course at no extra

charge, and a meal at no extra charge. what tax rate applies? |
!
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tourist packages (See SC Revenue Ruling #88-2)", the $100 charge would be
subject o the 7% tax. excepl any portion forwarded to the golf course for
payment of the green fec and any:portion forwarded (o the restaurant for

payment of the meal. However, see the one exception in the "Note" in Example
#1. ‘

The following examples best explain this longstanding administrative policy:

I
Example #1: The hotel reccives $100 from the guest for the golf package. The
hotel pays the golf course $30 for the guest's green fee and pays the restaurant
$5 for the guest’s meal.

I
The hotel would be liable for the 7% tax on $65 (5100 - 835). The golf course
would be liable for the 5%|admissions tax on 530 and the restaurant would be
liable for 6% sales tax on the sale of the $3 meal. This calculation must be made
on a guest by guest basis. In other words, the 7% tax due will be detennined for
cach guest by multiplying 7% by the total charge for the package less the
portion forwarded to the golf course for payment of the green fee and the
portion forwarded to the restaurant for payment of the meal.

Note: If the hotel’s guest is unable to play golf that day ("No-Show ") (but stil
received the meal), and under terms of the golf package the guest will not be
required to pay the "green ifce portion" of the package, the hotel would be liable
for the 7% tax on the amount it received from the guest less the amount paid by
the hotel to the restaurant. [For example, if the hotel determined that the "green
fee portion” of the $100 package was $30 and required the guest to only pay
$70 for that day, then the hotel would be liable for the 7% tax on $65 and the
restaurant would be liable the 6% sales tax on the sale of meal.

If the hotel’s guest is unable to play golf that day ("No-Show") (but still
received the meal), and under terms of the golf package the guest must still pay
the hotel the full $100, the: hotel would be liable for the 7% tax on the
"accommodations portion” of the package. The golf course would not be liable
for the 5% admissions tax;since the guest did not play golf and the golf course
did not receive an admissions fee from the hotel. However, the hotel 1s not
liable for the 6% tax on the other portion of the $100 paid by the guest since it
does not represent an additional guest charge for the service of making the goil
arrangements that were oot used. This amount. however, must be equal to the
green fee that the hotel would have had to pay lo the golf course in order for the
entire charge not to be subject to the 7% tax. In other words, if the hotel would
have been required to pay{SBO had the guest played golf, then the $30 that

2y . . . . N .
This policy has been consistent since 1988 and did not change when the sales and use tax law under
Chapter 35 of Title 12 was recodified in 1991 as Chapter 36 of Title 12 or when Act No. 172 of 2014 was
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17. Q.

tax. As such, the hotel would be liable for the 7% tax on $65 and the restaurant
waould be lLiable for the 6% sales tax on the sale of the meal. The $30 that would
have becn, but was not, sent to the golf course is not subject to|either the sales
tax or the admissions tax. See Anonymous v. South Carolina Department of
Revenue, 97-ALJ-17-0263-CC (April 24, 1998); Anonymous v. South Carolina
Department of Revenue, 97-A1J-17-0379-CC (April 24, 1998) and Act No.
172 0f 2014,

|
Example #2: The hotel receives $100 from the guest for the golf package. The
hotel pays the restaurant 85 for the guest’s meal. The hotel has an agreement
with the golf course to pay the golf course $30 for the guest's green fee. When a
guest does play golf, the hotel pays the $30; however, the hotd will receive
money back from the golf course at a later date to help pay for the hotel's
advertisements of its golf packages.

|
The hotel would be liable for the 7% tax on 365 (S100 -($35). The golf course
would be liable for the 5% admissions tax on $30 and the restaurant would be
liable for the 6% sales tax on the sale of the meal. The fact that|the hotel will
receive a portion of the money back in the future does not affcct the taxation of
the charges. It is merely an expense of the golf course that is pmd to the hotel.

Notes: 1. To ensure the 7% tax is not circumvented by sending|most of the
package charge to the golf course and then Jater having a large portion of it
returned to the hotel as "advertising," the amount paid to the golf course and
returned to the hotel to pay for advertising must be reasonable and supported by
the books and records of both taxpayers. Otherwise, the Department will assess
taxes according to a rcasonable breakdown of room charges, green fees, and
meal charges.

2. Other tourist packages, such as tennis, honeymoon, and entertainment
packages, handled in a similar manner would be taxed in the manner described
above for golf packages.

3

! :

Bike Rentals |
|

If a hotel charges $100.00 per night for a room, and the customer has the option
to rent a bike to travel around the resort area for $10.00 a day. what tax rate
applies to each of the charges?

The $100.00 hotel charge is taxed at 7%. The rental of the bike‘is optional and
not part of the services provided with the room for the $100.00|charge. The
$10.00 is not an additional guest charge. However, the rental charge for the bike
is a sale of tangible personal property and is otherwise taxed at‘6% under

— .- |
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18. Q.

It a hote! charges $100.00 per night for a room, and the hotel allows the guest to
reserve a bike at no extra charge to travel around the resort, what tux rate
applics to the charge?

The $100.00 hotel charge is taxed at 7%. The availability of the bike is a part of

the services provided with the room for the $100.00 charge.

|

Newspupers |

19.Q.

20. Q.

Valet Parking

21.Q.

If a hotel charges $80.00 for a room, and the guest receives a newspaper that is

delivered to the guest's door in the morning, what tax rate applies to the charge?
|

The $80.00 room charge is|taxed at 7%

If a hotel charges $80.00 for a room, and the customer is charged $2.00 tor a
newspaper that is delivered at the guest's request, what tax rate applies to each
of the charges? -

The $80.00 room charge isjtaxed at 7%. The newspaper is not an additional
gucst charge since it is not one of the services speciﬁcally listed in the statute as
an “‘additional guest chan.e] » The newspaper that is provided for $2.00 1s the
sale of tangible personal propercy however, sales of ncwspapcrs are exempt
from the sales tax under Code Section 12-36-2 120(8).

If a hotel charges $80.00 for a room, and there 1s no additional charge 1o the
customer for valet parking, what tax rate applies to the charge?

The $80.00 room charge isjtaxed at 7%.

If a hotel charges $80.00 for a room, and the customer is afso charged $15.00
for valet parking, what tax ;ratc applies to each of the charges?

The $80.00 room charge isit‘x\ed at 7%, while the $15.00 charge for the valet
parking is not an dddluonul guest charge and is not subject to the 6% sales tax.

§
i

|

|

A . . . . . . .
Room service is generally considered a service provided to a guest that allows the guest to order tood or
drink that will be bought to the guest’s rnnn‘w As such, newspapers brought to a gnest’s room da not fall

]
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Meeting

24. Q.

o
_LJ\
L

26. Q.

$15.00 charge tor valet parking subject to the tax as an additional guest charge”

The $15.00 charge for valet parking is not subject to the sales tlix.
o

Rooms

If a hotel charges $80.00 for a guest room, and there is no additional charge to
the customer for the use of a meeting room, what tax rate applies to the charge?
The $80.00 guest room charge is taxed at 7%. !
If a hotel charges $80.00 for a guest rooin, and the customer is also charged
$35.00 for the use of a meeting room, what tax rate applies to each of the
charges?
The $80.00 guest room charge is taxed at 7%, while the $35.00'charge for the
meeting room, as an additional guest charge, is taxed at 6%. ‘

Is a $35.00 charge for the use of the meeting room by a person who is not a
guest at the hotel, subject to the tax as an additional guest charge?

The $35.00 charge for the meeting room is not subject to the sales tax. It is not
an additional guest charge since, in order to be taxable, the charge must be in
addition to a room rental charge. This charge is not in addition to another
charge. !

Note: If the meeting room is being rented by an organization that is conducting a
serninar, workshop, conference, or similar meeting at the hotel ;thu charge for
the meeting room is taxed at 6% as an additional guest charge 1f the organization
1s also renting guest rooms at the hotel for officers or members of the
organization, invited speakers, or others.

Room Refreshment Bar or Refrigerator

27.Q.

If a hotel charges $100.00 for 4 room, and the room contains a refreshment bar
so the guest may avail himself of alcoholic drinks, non- alcoholic drinks, or
snacks at no cxtra cost, what tax rate applies to the $100.00?

'«
The $100.00 room charge s taxed at 7%. I

If a hotel charges $80.00 for a room, and the room contains u lctreshment bar so
the guest may avall hxmsdfo[‘a\cohohc drml\s non-alcoholic drml\s or snacks

L T (DR} ) n
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30.Q.

31.Q.

The $80.00 room charge is }m\cd at 7%, while the charges for each item the
guest consumes from the leﬁeshmem bar is taxed at a rate of 6% as a sale of
tangible personal property under Code Section 12-36-910. These charges are not
additional guest charges since they are "otherwise taxed" under Chapter 36.

If a hotel charges $100.00 for a room, and that price includes the room and use
of the safe in the room, what tax rate applies to the 5100.00?

The $100.00 charge would|be subject to a tax rate of 7%. The use of the sufe is
a part of the services offered and provided with the room for the $100.00.

If a hote! charges $80.00 per day for a room, and the customer is also charged
$5.00 per day for the availability of the safe in the room, what tax rate applies to
each of the charges?

The $80.00 room charge and the $5.00 charge for the safe are taxed at 7%. The
availability of a safeis a part of the services offered and provided with a room.
The $5. OO is charged whether or not the guest uses the safe.

If a hotel charges $80.00 per day for a room, and the customer is also charged
$5.00 if the guest uses the safe in the room, what tax rate applies to each of the
charges?

The $80.00 room charge is, ta\ed at 7%. The $5.00 charge for actually using the
safe is not subject to the tax. The availability of a safe is a part of the services
offered and provided with the room; however, the use of the safe is over and
above the services customarlly provided with the room. In this case, guests
expect to pay a charge for use of the safe. Therefore, the $5.00 charge is not a
part of the room charge. It i is a charge for a service that is not an additional guest
charge under the statute, and therefore, not subject to the tax.

|

o _
Other Charzes (Pet Fees. Smoking Fces, Damage Fees. and Late Check-Out Fees)

32 Q.

If a hotel charges $100.00 for a room, and also charges an additional tee of 520
for having a pet in the room, what tax rate applies to each of the charges?

The $100.00 charge and the $20 charge are taxed at 7%. The pet fee is not a
charge for a service and it is also not an additional guest charge. Itisa
mandatory charge for having a pet in the room, and therefore, the actual charge
for the room is $120.
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smoking tobacco, what tax rate applics to cach of the charges? |

The $100.00 charge and the $20 charge are taxed at 7%. The m|10km«J room fee
is not a charge for a service and it is also not an additional cruesl charge. llis a
mandatory charge for a smoking room, and therefore, the auua] charge for the
room is $120. !

- ~ Wl .o
1f a hotel charges $100.00 for a room, and also charges an additional fee of $35
if a guest smokes cigarettes, cigars and other tobacco in a non- smokmg room,
what tax rate applies to each of the charges?

&
!

The $100.00 charge and the $35 charge are taxed at 7%. The fce for smoking in
a non-smoking room is not a charge for a service and it is also not an additional
guest charge. It is a mandatory charge for smoking in a non-smoking room, and
therefore, the actual charge for the room is $135.

If a hotel charges $100.00 for a room, and also charges an additional fee of $35
if a guest damages the room, what tax rate applies to each of the charges?

The $100.00 charge and the $35 charge arc taxed at 7%. The délllagc fee is not
a charge for a service and it is also not an additional guest charge. Itis a
mandatory charge for causing damage to the room, and therefore, the actual
charge for the room is $135. !
If a hotel charges $100.00 for a room, and also charges an addifional fee of 8§15
if a guest checks out late, past the specified time for check-out, what tax rate
applies to each of the charges?

The $100.00 charge and the $15 charge are taxed at 7%. The late check-out is
not a charge for a service and it is also not an additional guest charge. It1s a
mandatory charge for checking out past the specified time for check-out, and
therefore, the actual charge for the room is $115. i

Cancellations |

37.Q.

A.

If'a person reserves and pays for sleeping accommodations at alhotel, but does
not cancel the reservation or does not cancel the reservation by the prescribed
time sct by the hotel, is the charge for the accommodations retajned by the hotel
subject to the tax even though he will not use the sleeping accommodations?

While the sleeping accommodations were not used, the person had the right to
use such sleeping accommodations. Therefore, the sleeping accommodatlom
were "furnished" and the charge by the hotel for such siceping accommodations
iz snhiect to the tax. See Question #38 for information concemifm when
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E. Hurricane Insurance’
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the reservations are canceled by such person or by the hotel, is an administrative
fee or deposit charged or retained by the hotel as a result of the cancellation
subject to the tax?

A. An administrative fee or deposit retained or charged by a hotel when
reservations for sleeping accommodations are canceled is not subject to the
sales tax. See Anonymous v. South Carolina Department of Revenue, 97-ALJ-
17-0263-CC (April 24, 1998) and Anonymous v. South Carolina Department of
Revenue, 97-ALJ-17-0379CC (April 24, 1998).

Note: See Question #37 for, - information concerning when accommodations are
canceled or otherwise not used but a charge for the sleeping accommodations is
made or retained by the hOtLl Sece also Question #16, Example #1 Notc, for the
taxation of a tourist paclﬂge when sleeping accommodations are furnished but
the guest does not use a pornon of the package (i.e. the guest pays for a golf
package but does not play golt)

Persons offering sleeping dcconunod'nuons to transients will typically provide various
amenities and services for an addmoual fee. The charges for many such amenities and
services are discussed in SC Revenue Ruling #14-5.

Along the coast of South Carolina, n%lany persons furnishing accommodations offer
hurricane rental insurance. For a fee pmd to the person oftering slecping
accommodations, a guest may obmm hurricane rental insurance. This insurance will
protect the vacationer against a mandator} evacuation due to a hurricane. In most cases,
the charge for the hurricane rental i insurance is optional.

For example, if a vacationer has rented a home for one week beginning on a Saturday and
a mandatory evacuation order is 1ssued on Monday, then the insurance will cover the
vacationer for the time lost as a result of the evacuation order. In addition, the insurance
may also cover circumstances in which the vacationer is not even able to take occupancy
of the home and must forego the vacation because of the mandatory evacuation and
subsequent damage caused by a hurricane.

An optional charge for hurricane antal insurance, as described above, is not subject to
the sales tax. As an optional charge, it is not a part of the charge for the sleeping
accommodations under Code Section 12-36-920(A) and it is not an “additional guest
charge” under Code Section 12-36-920(B).
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slceping accommodations.

Note: Sleeping accommodations are “furnished™ it the vacationer takes occupancy, or has
the right to take occupancy, of a rental unit for any or all of the time prev1ouslv agreed to
when the reservations were made. If a mandatory evacuation order or humcanc causes
the complete cancellation of a person’s vacation because law enforcement will not allow
anyone to enter the area during the entire time originally reserved for thel vacation, or a
hurricane destroys the rental unit and the vacationer cannot take occupamy of the unit or
any replacement unit during the entire time originally reserved for the v.lc,atlon then the

sleeping accommodations were not “furnished” and the charges for the sleepmg
accommodations are not subject to the tax. In addition, charges for the optional or
mandatory hurricane rental insurance are not subject to the tax. ,

If the sleeping accommodations are furnished because the vacationer actually takes

occupancy, or has the right to take occupancy of a rental unit (but cllooses not to), for any
or all the time previously agreed to when the reservations were made, then the charges tor

the sleeping accommodations are subject to the tax. If the charges for the hurricane rental

insurance are mandatory, then such charges are part of the charge for the]

accommodations and subject to the tax. If charges for hurricane rental insurance are

optional, then such charges are not subject to the sales tax. |

i

F. Cancellations of Accommodations

[f a person reserves and pays for sleeping accommodations at a hotel, but does not cancel
the reservation or does not cancel the reservation by the prescribed time set by the hotel,
the charge for the accommeodations retained by the hotel is subject to the]tax even though
he will not use the sleeping accommodations. While the sleeping accommodations were
not used, the person had the right to use such sleeping accommodations. [Therefore, the
sleeping accommodations were “furnished™ and the charge by the hotel for such sleeping
accommodations is subject to the tax.

|
If a person mukes reservations with a hotel for sleeping accommodations, but the
reservations are canceled by such person or by the hotel, any administrative fee or deposit
charged or retained by the hotel as a result of the cancellation is not SUb_]ﬁI,Ct to the tax.

3
G. Purchases by Persons Furnishing Accommodations™

Purchases by hotels, motels, etc. of tangible personal property (e.g. bedsI sheets, pillows,
televisions, plastic cups, toilet paper, etc.) are retail purchases subject to la‘( Hotels,
motels, etc. use or consume such itremg in providing accommodations. They do not rent
or sell such items to their guests. They rent accommodations. |

|
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Local Szflles and Use Taxes

A. General Information l

The South Carolina Code of Laws aliows the imposition of various types of local sales
and usc taxes. Citizens of a county, depending upon the needs within the county, may
impose one or several local sales and use ta\es Municipal councils, or the citizens of a
municipality, may impose a sales and use tax' for tourism development if the
municipality is located in a county where revenue from state accommodations tax is at
least $14 million in a fiscal year.

The Department publishes a chart thh the various types of local sales and use taxes
collected by the Department and the |e\cmpnom allowed under cach tax. As of the date of
this document, South Carolina Intormation Letter #14-17 contains thc most recently
published information; updated information will be published in new- information letters
on the Department’s website (www.dor.se. gov) as warranted.

Most local taxes administered and collected by the Department of Revenue on behalf of
local jurisdictions are administered and collected on a county-wide basis. However, the
Catawba Tribal Sales and Use Tax is only imposed on the Catawba Indian Reservation
and the Tourism Development Fee is only imposed on a municipal-wide basis. The
criteria discussed in this publication,'unless otherwise indicated in legislation enacted by
the General Assembly, will also apply 1o any future sales and use taxes administered and
collected by the Department of Revenue on behalf of a jurisdiction on a county-wide,
municipal-wide or other basis as established by the General Assembly.

Please note that this advisory opinio:& only addresses the general local sales and use taxes
collected by the Department of Revenue on behalf of local jurisdictions (e.g., counties,
municipalities, school districts) and the tribal sales tax collgcted by the Department of
Revenue on behalf of the Calawba Indian tribal govemmenl‘ It does not address the
local taxes on sales of accommodauqns or on sales of prepared meals that are collected
directly by the counties. |

! This manicipal sales and use [ax is d(,llld”y a fee (Local Option Tourism Development Fee) imposed
under Acticle 9 of Chupter 10 of Tide 4. F OI‘purposn of simplicity, this fee will be referred to as a sales
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The following is a list of local sales and use taxes® that General Asmmbly has authorized
the Department of Revenue to administer and collect on behalf of local Jumdncuons that

may enact one or more of these local sales and use taxes. I
{

Local Option: The local option sales and use tax is authorized under South Carolina
Code §4-10-10 et. seq. This tax is a general sales and use tax on all sales)at retail (with a
few exceptions) taxable under the state sales and use tax. This tax is 1mposed to reduce
the property tax burden on persons in the counties that impose this type of local tax and is
collected by the Department of Revenue on behalf of these counties. |

Capital Projects: The local capital projects sales and use tax is authorized under South
Carolina Code §4-10-300 et. seq. This tax is a general sales and use tax én all sales at
retail (with a few exceptions) taxable under the state sales and use tax. This tax is
imposed specifically to defray the debt service on bonds issued for various capital
projects in the counties that impose this type of local tax and is collected|by the
Department of Revenue on behalf of these counties.

Transportation: The local transportation projects sales and use tax is authorized under
South Carolina Code §4-37-30 et. seq. This tax is a general sales and use tax on all sales
at retail (with a few exceptions) taxable under the state sales and use tax.|This lax is
imposed specifically to defray the debt service on bonds issued for vanou» transportation
projects in the counties that impose this type of local tax and are collected by the
Departinent of Revenue on behalf of these counties,

Personal Property Tax Relief: The personal property tax relicf sales and use tax is
authorized under South Carolina Code §4-10-540. et. seq. This tax is a géncral sales and
use tax on all sales at rerail (with a few exceptions) taxable under the stat'e sales and use
tax. This tax is imposed in lieu of the personal property tax imposed on prlvale passenger
motor vehicles, motorcycles, gem.ral aviation aircraft, boats, and boat motors The tax
may not exceed the lesser of 2% or the amount necessary to replace the property tax on
vehicles, motorcycles, general aviation aircrafi, boats, and boat motors in the most
recently completed fiscal year.

Local Property Tax Credits: The local option sales and use tax tor ]ocﬂ property tax
credits is authorized under South Carolina Code §4-10-720 et. seq. This ta‘( is a general
sales and use tax on all sales at retail (with a few exceptions) taxable under the state sales
and usc tax. This tax is imposed to provide a credit against property tax 1{nposed bya
political subdivision for all classcs of property subject to the property tawf and is collected
by the Department of Revenue on behalf of these counties.

* The General Assembly may authorize other local sales and use taxes in the future. Unlu.ss such legislation
states otherwise, any such new local sales and use tax will be administered and collecled in the same
manner as the taxes listed in this advisory opinion, In addition, the Catawba Indian Tribal Sales Tax is not u
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districts within a county may impose a 1% sales and use tax within the county for specific
education capital improvements for the school district for not more than 15 years.* The
tax is authorized under Code Section 4-10-410 et seq. and must be approved by
referendum open to all qualitied clec%mrs residing in the county. Pursuant to a
memorandum of agreement, a poition of the revenue may be shared with the area
commission (governing body of 4 technical college) or higher education board of trustees
{governing body of a public institutilon of higher leamning) or both, for specific education
capital improvements on the campus of the recipient located in the county listed in the
referendum. .

The General Assembly has established several criteria that make a county or school
district eligible to impose this tax. The county or school district must meet only one of
these criteria, established in Code Section 4-10-470, in order for the tax 1o be imposed
within the county. '

f ,
School District Taxes. The General Assembly has authorized certain school districts to
impose a sales and use tax within the county. These taxes are generally impaosed to pay
debt service on general obligation bonds and/or the cost of capital improvements.

As of the date of this publication, these school district taxes are being imposed at a rate of

by
1%

County Act Authorizing Tax

Cherokee Act No. 588 0f 1994°

Cheslerfield Act No. 441 0f 2000

Clarendon Act No..SSS 0f 2004 and Act No. 195 of 2005
Darlington Act No. 132 0f 2003

Dillon Act No. 137 of 2007

Jasper Act No, 146 of 2001

Lexington Act No. 378 of 2004 and Act No. 88 of 2011

Marlboro Act No. 204 of 2005

Tourism Development Tax: The llocal tourism development sales and use tax is
authorized under South Carolina Code §4-10-910 et. seq. This tax is a general sales and
use tax on all sales at retail (with a few exceptions) taxable under the state sales and use
tax and may only be imposed by a fnunicipality located in a county where revenue from
the state accommodations tax is at least $14 million in a fiscal year. This tax may be
imposed by an ordinance adopted By a two-thirds majority of the municipal council or by
approval by a majority of qualified|electors voting in a referendum authorized by a
majority of the municipal council. The tax is imposed specifically for tourism

4 Under one of the criteria for imposing this tax, the tax may not be imposed lor more than 10 years.
b . e . - . . N
5 See South Carolina Information Letter #14-17 for the date cach school district tax was {irst imposed.



