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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

‘Damon Brown, #357300, . . Docket No. 18-ALJ-04-0095-AP
S - S - Grievance No. KCI 0009-17 -
Appellant, '

Vs.
- , _ . ORDER"
South Carolina Department of Corrections,

Respondent.

| STATEMENT OF THE CASE - |

‘This matter is before the South Carolina Administrative Law Court (ALC or Court) pursnant
to a Notice of Appeal filed on March 12, 2018, by Damon Brown (Appellant), an inmate incarcerated
with the South Carolina Departmenf of Corrections (Departfnent). Appellant argues that the | _
Department miscalculated his release date. Upon careful consideration of the record on appeal, the
parties’ br1efs and a review of the appl1cable law, the Department s decision is affirmed.

BACKGROUND |

Appellant is ser;/ing two concurrent sentences for drug related offenses. On OetOber 3, 2013,

Appellant-was sentenced to fourteen years for Trafficking in Cocaine Base/Meth. 10 — v 28 grams, 2™

offense in violation of Sect1on 44-53- 375(C)(1)(b) the most SCI‘IOUS otfense and the offense which

. determines Appellant s parole eligibility. S.C. Code Ann. §44 53-375 (Supp. 2012). Appellant was’

. also sentenced on October 3 2013, to touneen years for Distribution of Cocaine, 2" offense, in
'v1olat10n of Section 44-53-370(b)(1). S.Cl Code Ann. § _44-53-370 (Supp. 2012).

On January 3,'20‘17, Appellant .ﬁled a >Step 1 grievance stating that the Department
incorrectly calculated his projected release ;iate thereby increasing the time he must serve on his |
- sentence. Appellant rnaintains that since hé' was sentenced to less than the mandatory sentence of
twenty-five years, he is- eligible for parole, extended work release, and supervised furlough.
~ Appellant’s Step 1 grievance was denied on the basis that Appellant’s violation of Section 44-53-375
was violent and thus, Appellant had to serve at least eighty-ﬁ,ve percent of his sentence. On

November 3, 2017, Appellant filed a Step 2 grievance which was denied for tlF?eie:sE

0CT 18 201
SC ADMIN. LAW COURT



ISSUE - : )
Whether the Department properly class1ﬁed Appellant asan offender who must serve ei ghty-
five percent of his sentence. o Lo _
STANDARD OF REVIEW -
The Court's Jurtsd1ct10n to hear this matter 1s derived from the decision of the South Carolina

Supreme Court in Al-Shabazz v. State 338S.C. 354,527 S.E.2d 742 (2000) The Court's appellate

Jurlsdlctlon in 1nmate appeals is limited to state created liberty interests typically involving: (1) cases
in which an mmate contends that prison 0fﬁcxals have erroneously calculated his sentence, sentence-
related credits, or custody status; and (2) cases in which an inmate has rece1ved punlshment ina
major d1SC1plmary hearing as a result of a serious rule violation. Id. |

When reviewing the Department’s decisions in inmate grievance matters, the court sits in an
appellate capacity. Id. at.377' 527 S.E.2d at.754; see also S.C. Code Ann, § 1-23-600(E) (directing
administrative law judges to. conduct appellate review in the same manner prescr1bed in Section 1-
23-380 of the South Carolina Code). Section 1-23- 380(5) states:

The court may not substitute its Judoment for the judgment of the agency as to the -
weight of the evidence on questions of fact. The court may affirm the decision of the
agency or remand the case for further proceedings. The court may reverse or modify
the decision if substantial rights of the appellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions are: :

(a)i in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(¢) made upon unlawful procedure

(d) affected by other error of law; _

(e) clearly erroneous in view of the reliable, probattve and substanttal

ev1dence on the whole record; or -

() arbltrary or capr1c1ous or characterlzed by abuse of dtscretlon or
- clearly unwarranted exercise of discretion.
S.C. Code Ann. § 1-23-380(5) (Supp 7017)

Consequently, an admlmstratwe law Judge may not substitute his judgment for that of an
. agency “as to the weight of the evidence on questlons,of fact.” S.C. Code Ann. § 1-23-380(5) (Supp.

2017). Furthermore, an administrative law Jjudge may not reverse or modify an agency’s decision
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unless the record reﬂeet’s that substant.ial 'rights‘ of the appellant have been prejudiced because the
decision is clearly erroneous inview of. the substantlal evidence, arbitrary or affected by an error of
law. S.C. Code Ann. § 1-23-380(5) (Supp 2017), see also Marietta Garage Inc v. S.C. Dep’t of
Pub. Safety, 337 S.C. 133 137,522 S.E.2d 605 607. (Ct App. 1999); S.C. Dep’t of Labor, Llcensmg
and Regulation v. Girgis, 332 S.C. 162, 166 503 S.E.2d 490, 492 (Ct. App. 1998)

“‘Substantial evidence’ is not a mere scintilla of evidence nor the evidence viewed bhndly
from one side of the case, but is ev1dence which, cons1dermg the Record as a whole, would allow
reasonable minds to reerch the conclusion that the administrative agency reached or _mus‘t have
reached in order to justify its action.” Lark v. Bi-Lo, 276 S.C. 130, 135, 276 S.E.2d 304, 306 (1981)
(quoting Law v. Richiand County Sch. Dist. No. 1, 270 S.C. 492, 495-96, 243 S.E.2d 192; 193

(1978)). Accordingly, the possibility of drawing two (2) inconsistent conclusions from the evidence
does not prevent an administrative agency’s finding from being supported by substantial evidence.

Grant v. S.C. Coastal Council, 319 S.C. 348,353,461 S.E.2d 388, 391 (1995).

o LAW/ANALYSIS _ _

On October 3, 2013, Appellant pled guilty and was sentenced to fourteen years for
Distribution of Cocaine, 2™ offense: in violation of Section 44-53-370(b)(1). Also, on October 3,
2013. Appellant pled'guilty' and Was sentenced to fourteen years for Trafticking in Cocaine
Base/Meth. 10 — 28 grams nd offense in violation of Sectlon 44 53- 375(C)(1)(b) The sentences
were ordered to run concurrently. | .

Absent any ambiguity in the senteneing sheet, the Court must presume ~thar' the sentencing

court’s sentence is correct. See Tanty. S.C. Dep’t of’Corr., 408S.C. 3‘34, 337, .759'S.E.'2d 398,399

(2014), reh’g denied (July 10, 2014) (“[T]he Department is generally confined to the face of the
sentencing sheets in determining the length of'a sentence . . . [unless] there is an ambiguity in the
»sentencmg sheets.”). Here, the sentencing sheets for Appellant’s’ October 3, 2013 convrctlons are
- unambiguous, and the Department was required to calculate Appellant’s sentence accordmg to those
sheets. ‘

Section 44-5_3-37‘5(C)(1)(b) provides that a person convicted of a second offense of

“trafficking in methamphetamine or cocaine base,” in a quantity of ten grams but less than twenty-



eight grams. is gullty of a: felony and must serve “a term of imprisonment of not less than ﬁve years

nor more than thirty" years 'no part of which may be suspended nor probation granted[.]” The offense |
is classified as a Class A felony under Sectlon 16-1- 90(A) S.C. Code Ann. § 16-1-90(Supp. 2017)
“[A] class A,B,or C felony or an offense exempt from classification” is a “no parole offense.” S.C.
Code Ann. § 24-13- lOO (2007) Regardmg no parole offenses Section 24-13- 150(A) sets forth the .
following:

(A) Notwithsta'nding any other provision of law, except in a case in which the -
death penalty or a term of life imprisonment is imposed, an inmate convicted ofa “no
parole offense” . . . is not eligible for early release, discharge; or commiunity
supervision.. . . until the inmate has served at least eighty-five percent of the actual
term of imprisonment imposed. This percentage must be calculated without the
application of earned work credits, education credits, or good conduct credits, and is

to be applied to the actual term of imprisonment imposed, not including any portion
of the sentence which has been suspended « .

(Emphas1s added) S.C. Code Ann § 24- 13 150(A) (Supp. 2017) Because Appellant s second
offense is a Class A felony, 1t isa“no parole defense generally requiring a service of eighty- ttve '
percent of the sentence. R _ |
On June 2,2010, the Omnibus Crime Reduction and Sentencmg Reform Act 0f2010 became'
effective. As the Court oprpeals discussed in Bolmv S.C.Dep’tofCorr.,415S.C.276, 781 S.E.
2d 914 (Ct. App. 2016), the Act did not amend the definition of a “no parole offense” but in its’

amendments to Section 44-53-375 (and -370), the legislature used the phrase, “Notwithstanding any
other provision of law,” signaling its intent to repeal Section 24-13-100 to the extent it conflicts with
amendments to Sections 44-53-375 and -370.” Bolin, 415 S.C. at 282, 781 S.E. 2d at 917. '
. The 2010 Omnihus Crime'Reduction and Sentencing Reform Act only amended Section 44-
54-375(B),; which relates to those convicted of drug distribution, manufacturing, and possess1on with
the intent to distribute charges The Act did not amend any of the other subsectlons of the statute
including the drug trattlckmg statutes contamed in Section 44-53-375(C). Thus neither Bolin nor the ‘
Act repeal Sectlon 24-13- lOO as it pertams to Appellant’s conviction for drug trafficking under
Section 44-54- 375(C)(l)(b) '
Appellant also argues that he is entltled to parole eligibility under Sectton 44-53- 375(F )

because he was not sentenced ‘to a mandatory term of 1mpr1sonment of twenty -five years, a

. 4



mandatory minimum term of imprisonment of ttventy-ﬁve years, or a mandatory minimum terrn‘of
imprisonment of not less than twenty-ﬁve years nor more than thirty years ”, The Court dlsagrees
“Asdiscussed above, Section.24- 13 150 requires an inmate convicted of a no- parole offense to serve
'a,t_least eighty-five percent of h1s-sentence before he is eligible for early release, dlscharge or
community supervision. Section 24-13-100 deﬁnes the term ¢ ‘no- parole offense,” in pertinent part, as

“aclass A, B, or C felony.” Whethera telony isa Class A, B, or C. felony depends on the maxrmum
sentence for the felony-—a Class A felony is a felony punishable by not more than thirty years S.C.
Code Ann. § 16- l 20 (2015) See also S.C. Code Ann. § 16-1-30 (7015) (“All cr1m1nal offenses
created by statute after July 1, 1993, must be classrﬁed according to the maximum term of |
| imprisonment prov1ded in the statute and pursuant to Sections 16-1-10 and l6 1- 20, except as
provided in Section 16-1- IO(D) ”}; S.C. Code Ann. § 16-1- lO(D)(Supp 2017) (llstmg offenses that
are exempt from cla551ﬁcat1on) It matters not that Appellant was only sentenced to serve fourteen
‘years, but rather, that the maximum allowable sentence for the type of crime and its felony
classification. Based on the foregoing, Appellant 1s properly clas51ﬁed as an e1ghty-t1ve percent
offender. _ » ‘

For the first time on appeal, Appellant argues that the application of Sections 24-1 3- 100 and
'24-13-150 as applied, violate the due process clause under the F ourteenth Amendment. This issue is
not preserved for appellate review. “It is axiomatic that an issue cannot be raised for the first time on
appeal but must have been raised to and ruled upon by the trial judge to be preserved for appellate
review.’ ’ State v. Rogers, 361 S.C. 178 183,603 S.E.2d 910, 912 (Ct. App. 2004) (quoting Wilder
~ Corp. v. W1lke 330S.C. 71, 76, 497 S.E. 2d 731,733 (1998). As Appellant failed to raise this issue

in his Step 1 or 2 grievances, the issue is not preserved for appellate rev1ew




| ORDER
_ IT IS THEREF ORE ORDERED that the South Carolina Department of Corrections’
~ decision s AF_F[RME.D. | | ' |
~ ANDITIS SO ORDERED.

N Bosdh D

~ Deborah Brobks Durden, Judge
S.C. Administrative Law Court

October _li, 2018

Columbia, South Carolina

o 'CERTIFICATE OF SERVICE

This is to cenfy that the uncersigred hes tn's data
sarved this order in the ancve srted acten upon af
rartas to this causa by dapesiting a copy haract,

in the Unitac Stries mail, postage paid: o in the interagsncy : m ey

Maif Sanvice, sgam ™8 party(ies) of their atomay(s), ‘ | : |
| | NCT 18 2018

I\; [
Judicial Law Clark . : 6
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; utmate-Brown Bamon 357300

B ThlS is in response to KCI 0009-17 Pertinent mformanon and documentatlon has

o been reviewed. Itis docurnented on your sentencing sheet, 51gned Dy the Judge,
7 that you- current conv1ct10n is classified as Violent. Also, you do have a

mandatory sentence requlrement of 11 years and 10 months and 24 days. Taking

" into account the above mentioned facts, that is why you do not have a parole
Tdate and’ do ot qualify for supervrsed furlough “or axtended Work Teléase.
_,_ However, you.are getting Earned Work Cred1ts Therefore, SCDC calculatlons of ,
- your. Sentence are correct.” SRR : : ‘

. Based on l:hlS 1nformatlon, your requested actlon is demed If not satrsfred w1th¢
-my response, see Step 5 below L : » »

wony ¢

Warden ngnature :

58

D accept the Warden s decnsion and consnder the matter clo d

do not accept the. Wardensdemsion and wnsh to appeal i » O
%V"\CV\ ﬁmLJr\ “IZ—“'( o | | M ///&//7

Grievant Signature; = - ‘_ » Date L IGC Slgnature S Date |

[i

"' lNSTRUCTIONS FOR COMPLETING STEP 1 GRIEVANCE FORM

An mformal resolutxon shall be attempted pnor to the fllmg of Step 1. |
| Complete each sectlon inits entlrety, wrltmg only in the space prowded for mmate use.

Onlyone(1)i lssue is to be addressed on each form ‘ -

_, Submit the completed form to the Instltutlonal Gnevance Coordmator wnthm flfteen (15) days ofan
“alleged mcxdent pohcy grtevances at any tlme Do not write in the space provided for the Warden s
response. L v 4

5. If you arenot sattsfxed w1th the Warden s dec1snon you may- appeal to the appropnate responsnble
official within ﬁve (5). days of your recelpt of the Warden s decnsnon vna the Instltuttonal Gnevance

\Coordmator L ST S o

'.e.ws\virﬂ
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-~RESPONSIBLE OFFICIAL’S DECISION AND REASON Co

IT'have rev1ewed your concern. In your griévance you stated that SC DC has mcorrectly calculated your release date You further stated that your convtctron
was under Section 44-53- 375(C) (2)and it conflicts with how- SCDC interprets the full reading of the statute: You finally stated that you are eligible for
. parole, work release and supervised furlough. The Warden responded to your concern on Step | Inmate Grievance Form 10-5 dated 10/25/ 17.Youwere 7/
 convicted for violating SC Code of Laws 44-53-370 (b) (D, Distribution- of Cocaine, "Second Offense and 44-53-375 (C) (1) (c), Traffcktng in Cocaine
_ Base/Meth.; Second Offense. You were sentenced on 10/3/2013 as a_ violent and serious offender to 14 years on each convictions to run concurrently
.. Predicated on these charges you are not ehgtble for supervrsed re-entry or the work program. Your interpretation of the above laws is incorrect.. Your - *
- projected release date is 8/24/2025 and your custody/securlty level is-1B-. lt you have further concerns regardmg your mcarcerated sentence please speak
) w1th your local classification caseworker toe . . . .

ate

t'_‘ ’, L,

'.Therefore your grtevance is demed

You may appeal thls decmon under the South Caroltna Adm1n1strat1ve Procedures Actto the South Carolina Admmtstrattve Law Céurt. In orderto appeal
you must complete the attached Notlce of Appeal Form (Form) and submtt it as- 1nstructed on the Form’ w1thm thirty (30) days of recetpt

%Df /] }/,;2//

“Sig afure R - [/ /Da/p

SR

The decision rendered by the respon'sible official exhausts the appeal process of the Inmate Grievance Pro-
“cedure. I hereby acknowledge recelpt of the offrcral s response and understand thls is. theAgency s fmal

. response to this matter. - .
_Qmm/\l)\sm 99!3 18 9 / %/Q

- Grievant, Stgnature' S Date é&C Slgnature L Date

(SEE REVERSE SlDE FOR INSTRUCT lONS) )

d?’, '.

" SCDC 10-5A (November 1997) L
. . - . i ! P
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R INSTRUCTI@NS F@R COMPLETtNG STEP 2 GRIEVANCE FORM

- ? g I Ji j‘ e C -,

Complete form i m 1ts entirety, wrltmg only’m t;he space provrded for mmate use.

2. State your spec1f1c reason for further appeal Dg rrot submrt any new issues for revnew V4] A L TAL , %,

3 “Submit this completed form with your orlgmal Step 1 attached, to the Instltutlonal Grlevance
_ Coordmator w1thm flve (5) days of your recelpt of the Warden’s decision. Do not wnte in the space

4, The dec%lon rendered by the responsrble offlcxal exhausts the appeal process of the SCDC Inmate
Grlevance Procedure ‘ o : v . S
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STATE OF SOUTH CAROLINA -
ADMINISTRATIVE LAW COURT

Damon Brown, #357300, oy Docket No.: 18-ALJ-04-0095-AP.
. ' S - ) - Grievance No.: KCI 9-17 '
Appellant, = - ) - - :
' : : ) RESPONDENT’S BRIEF
v. ol ) ,
_ S ) Honorable Deborah Brooks Durden.
"~ South Carolina'Department of‘Corrections, )
Respondent. )
. ‘ ).
STATEMENTOF THE CASE'

-

Thrs case 1s.before the Adm1n1strat1ve Law Court (“ALC”) pursuant to the appeal
‘ of Damon Brown (“Appellant”) an 1nmate 1ncarcerated ‘with the Department of ‘
Correctlons (“SCDC”) Appellant ﬁled a Step One Grlevance on January 3 2017
clalmlng his prOJected max out date was not bemg calculated properly This grievance
was 1nvest1gated and denied thn 1t was determrned that SCDC has properly calculated' .
. Appellant S sentence. Appellant filed a Step Two Grrevance on November 3, 2017 ThlS
_gnevance was s also 1nvest1gated and denled Appellant subsequently filed h1s Notice of
: Appeal Because Appellant s sentence has been properly calculated, the ﬁnal .

determrnatlon of the Department should be.afﬁrmed

J URISDICTION

The ALC ] Junsdlctlon to hear this matter is derlved ent1rely from the decrslon of
the South Carohna Supreme Court in Al—Shabcr: v. State, 338 S.C. 354, 527 S. E 2d 742
(2000) In MecNeil v South Carolzna Department of Correctlons 00-ALJ-04- 00336 AP
(September 5, 2001), the ALC interpreted the breadth of its Junsdrctron pursuant to Al-

Shabazz That dec1s1on holds that the ALC s appellate Jurlsdlctlon in inmate appeals is-



- lrmrted to two types of cases: (l) cases- rn Wthh an inmate contends that prlson ofﬁclals
have erroneously. calculated h1s sentence sentence .related cred1ts or custody status and -
) cases in which the SCDC has taken an 1nrnate 'S created llberty interest as punishment
1n a major d1s01p11nary hearmg 'Jurrsdrctron of the ALC was most recently addressed in
Sullzvan V. SCDC 3558.C. 437, 586 SE. 2d 124 (2003) |

In thrs case, appellant contends {that SCDC has 1ncorrectly calculated h1s sentence

Consequently, the ALC has Jurrsdrctron to hear hrs appeal

STANDARD OF REVIEW

A rev1ewmg court w1ll not drsturb ﬁndlngs of an admlmstratrve agency 1f 1ts, :

' ﬁndrngs are supported by substant1al evrdence on record as;a whole. Pearson v. JPS o

Converter & Industry Corp 327 S C 393 489 S.E.2d 219 (Ct App 1997). “Substantral
evidence” is evrdence Wthh consrderlng record -as a whole, Would allow a reasonable
mind to reach the conclus1on reached by the admrmstratrve agency. Hendley V. S C. State '
Budget & Control Bd., 325 S.C. 413 481 S.E.2d 159 (Ct. App 1996) The p0351b111ty of
drawrng two tnconsrstent conclusrons from the evrdence does’ not prevent an
' admmlstratlve agency s ﬁndrng from berng supported by substantial ev1dence Grant v.
S C Coastal Counczl 319 S.C. 348, 461 8. E 2d 388 ( 1995) Admlmstratrve agenmes are
.afforded wide latrtude in makrng decrslons -as shown ‘in the deferentral standard of 4
appellate review. Heater of Seabrook, Inc 12 Pubhc Svc Comm n of S.C, 332 S. C 20 g

{
. 503 S. E 2d 739 (l998) B



ARGUMEN T

I. APPELLANT HAS MISINTERPRETED BOLIN v S.C DEP’T OF CORR
AND S C. CODE ANN. § 44- 53- 375

In his Brief, Appellant 01tes to Bolm v. §.C. Dep't ofCozr 415 S.C."276, 282, 781

- S. E 2d 914 917 (Ct.. App. 2016), and argues that h1s conviction for drug trafﬁckmg isnot

an 85%, “no parole” offense. However as will be explamed below the Bolm case does
not apply to drug traftlckmg offenses and Appellant s trafﬁckmg offense quahﬁes as an
85%, no parole offense under the appl1cable law
On June 2, 2010 the Ommbus Cnme Reduction and Sentencmg Reform Act of
2010 went mto effect The Act amended portrons of S. C. Code Ann. § 44-53- 375(B) by
addlng the followmg language | |
Notw1thstand1ng any other provision of law, a person conv1cted and =
sentenced pursuant to this subsection for a first offense or second offense
may have the sentence suspended and probation granted, and is eligible for
- parole, supervised furlough, community supervision, work release, work

credits, education credits, and good conduct credits. In all other cases, the
. sentence must not. be suspended nor probatron granted.”

2010-Act No.273, §38

| 4-.In 2016 the South Carolma Court of Appeals stated in Bolzn v..8.C.-Dep't of Corr.
that the leglslature s use of the phrase “Notw1thstand1ng any other provrsron of law”
signaled its 1ntent10n to “repeal sectron 24 13-100 to the extent 1t conflicts with the
amended sections of 44-54-375 and 370 ”JBoZm v. S.C. Dept of Corr 415 S.C. 276 ’
'282 781 S E.2d 914,917 (Ct App 2016), reh’g denied (Feb. 24 2016) The court further
said that "‘w1thout this 1mpl1c1t repeal the amendments themselves would be
meaningless”. 1d. at 283 781 S.E. 2d at 917 However thrs “1mpllcrt repeal” of § 24-13-
NlOO is limited to. § 44-53- 375(B) Id at 286, 781 S.E.2d at 919 (“Based on the foregomg,

we hold that a second offense under sectlon 44—53—375(B) is no longer a no-parole



offense”). Therefore after Bolin, an 1nmate convrcted of certain drug offenses under §

44-53-375(B) is consrdered a non-85% offender and is elrgrble for parole. ThlS 1ncludes ‘
)

-~ an offender who:

manufactures dlstnbutes dispenses, dellvers purchases or otherwise
aids, abets, attempts, or consprres to manufacture, distribute, dispense,
deliver, or purchase, or possesses with intent to distribute, dlspense or
deliver methamphetamine or cocaine base in violation of the provisions of
Sectron 44-53-370. ~ ‘

S.C. Code Ann. § 44-54-375(B).

. bAgain, the 2010 O‘mnibus"Crimef'Re'duction and Sentencing Reform Act only
amended S. C Code Ann: § 44 54- 375(B) which relates to those convicted of drug
dlstrlbutlon, manufacturmg, and possessnon with 1ntent to distribute charges 1d.
(emphas1s added) The Act d1d not amend any of the other subsectrons of the statute
More specrﬁcally, the Act d1d not amend any portlons of the drug trafﬁckmg statutes
contained in S.C. Code § 44-53- 375(C) Therefore Bolin and the 2010 Omnibus Crrme
Reduct1on and Sentencmg Reform Act do not repeal § 24-13- lOO as it pertains - to

Appellant S conv1ct10n for drug trafﬁckmg under § 44- 54 375(C)(1)(b)

Il. APPELLANT’S SENTECE HAS BEEN CORRECLTY CALUCLATED BY
RESPONDENT o '

On October 3, 2013, Appellant yvas sente'nced to fourteen years for. Trafficking in
Cocaine Base/Meth under S.C. Code § 44- 53 375(C)( 1)(b). See Sentencrng Sheet '
Appellant argues his conviction is a non-85%, parole -eligible offense under Bolin; |

however, thrs is not correct As dlscussed above Bolin only apphes to drug dlstnbutlon
'manufactunng, and possessron with 1ntent to: drstnbute offenses under S.C. Code § 44-

$3-375(B). Ia’



Appellant’s sentence for Trafﬁckxng in Cocalne Base/Meth is a Class A felony

and the conv1ct10n of such carries “g term of imprisonment of not less than five years nor

more than thlrty years, no part of which may be suspended nor probation granted[ ]” By

definition, this meets the class1ﬁcat10n of a “no parole offense " See S.C. Code Ann §

24-13- 100 (“A ‘no parole offense means a class A, B, orC felony ) § 16-1- 30 (“All

“criminal offenses created by statute after July 1, 1993 must be classrﬁed accordmg to the

AN

max1mum term of i 1mprlsonment provrded in the statute and pursuant to Sections 16-1- 10

and 16-1-20.. .

N 16 1- 20(A)( 1) (“A person conv1cted of class1ﬁed offenses must be -

1mprlsoned as follows (l) for a Class A felony, ‘not more than- thlrty years ”)

- Accordmgly,

Appellant must serve at least 85% of his sentence S.C: Code Ann § 24-

13- 150(A)pr0V1des g - < -

Notw1thstand1ng any other provision of law, except in a case in whlch the -

' . death

penalty or a term of life imprisonment is imposed, an ‘inmate’

convicted of a “no parole offense” as defined in Section 24-13-100 and
sentenced to the custody of the Department of Corrections [...]1is not
el1g1ble for early release, discharge, or community supervision as provided

~.in Section 24-21-560, until the inmate has served  at.least elghty-five
. percent of the actual term of i 1mpr1sonment lmposed

(Empha51s added)

" The 85% mandator service requirement for a fourteen ear sentencc is eleven
_ y q Y

years, ten mopnths and twenty-four days. Appellant’s. sentence start date is October 3,

A e

2013. See Conviction. Summary Appellant S current prOJected max out date is August 24

2025, which is approx1mately eleven years ten months and twenty-four days after his

sentence start date [a’ Appellant has not carrled his burden to demonstrate SCDC is

; 1ncorrectly calculatmg his sentence



III. éONSTITUTIONAL ISSUE .NOT PRESERVED FOR REVIEW
NONETHELESS, APPELLANT IS NOT ELIGIBLE FOR PAROLE AND
THEREFORE HIS. DUE PROCESS RIGHTS -HAVE NOT BEEN
VIOLATED. '

Appellant argues that the apphcatlon off S C. Code Ann. § 24-13- 100 and 24- 13-
150 violate the due process clause under the Fourteenth Amendment However, these
issues are not preserved for appellate review because Appellant fa1led to raise them at his ‘ -
earhest opportumty |

In order for an issue to be preserved for appellate revrevv the issue must have
been: (l) ralsed to and ruled upon by the tr1al court; (2) raised by the appellant (3) ralsed_
_1n a timely manner; and (4) raised to the tnal court with sufﬁcrent specrﬁcrty State v.
A Rogers 361'S. C 178,183, 603 S E 2d 910 912-913 (Ct App 2004). When a perceived
.. €ITOT arises, the defendant must object at the ﬁrst opportumty to do so or the issue is
| Warved State V. Sullzvan 310 S C. 311, 314 426 S.E.2d 766, 768 (1993); see. State V.
Williams, 303 S.C: 410, 411, 401 S.E.2d 168 169 (1991) (“A defendant must ObJCCt at
‘rh1s ﬁrst opportunrty to ‘preserve an issue for- appellate revrew ”). “If a party fails to
: properly object the party is procedurally barred from raising the issue on appeal . State
V. Johnson 363 S.C. 53 58-59, 609 S. E 2d 520, 523 (2005). |

Here, Appellant did not raise the Fourteenth Amendment issue in his Step 1 or "
| Step 2 griévances. Therefore th1s issue 1s not preserved for appellate rev1ew

Nevertheless, Appellant is “not ehgrble for parole and therefore his due process

rights have not been vrolated under the due process clause of the Fourteenth Amendment



IV. RESPONDENT’S FINAL DECISION IS SUPPORTED.BY SUBSTANTIAL
EVIDENCE ‘ '

"The record concluswely establlshes that the “substantlal evrdence on the whole

record” supports the Department s ﬁnal agency decrsron Appellant has the burden of

provmg that the deCISIOI’l of the Department is clearly erroneous . or arbrtrary or

caprlcrous or an abuse of dlscretron See Porter v. Public Servzce Comm n, 333 S.C. 12

507 s. E.2d 328 (1998) Appellant has not met this burden and his clalm should be

dlsmrssed Wlth preJudlce
‘CONCLUSION
Appellant has not met h1s burden to demonstrate SCDC 18 1ncorrectly calculatrng

his sentence, and the Department S. calculatron is supported by substantial evrdence

- Therefore Respondent respectfully requests thrs Court dismiss thrs case with preJudrce.

Respectfully submitted, |

v%nsey Barrett L :

Staff Attorney

South Carolina Department of Correctrons
* 4444 Broad River Road

‘Columbia, South Carolina 29221 .

 (803)896-8508

Tuly 10, 2018 |
Columbia, South Carolma .
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' STATEMENT OF ISSUES ON APPEAL

I. THE ADMINISTRATIVE LAW COURT PROPERLY AFFIRMED:THE
DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT
FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE
WAS INCORRECT. '

"II. APPELLANT’S CONSTITUTIONAL ISSUE IS NOT PRESERVED FOR
APPELLATE REVIEW.



'STATEMENT OF THE CASE

This matter is cornes before the é‘oun pursnant to the ‘ap'peal of Damon Brown, an
. inmate incarcerated with‘the'Department of ,,Co’rrections. Appellant filed a Step One Grievance
onJ anUary 3,2017, clai'rning hlS projec'ted.rnax out ;(‘late;was notbeing calculated properly.
This grievance was 1nvest1gated and denred when it was determmed ‘that SCDC has properly
calculated Appellant s sentence. Appellant fileda Step Two Grievance on November 3, 2017.

This grlevance was also 1nvest1gated-and demed. Appellant'ﬂled a Not1ce of Appeal in the :
Admmrstranve Law Court on March 9,2018. Thereafter on October 18 201 8, the Honorable

Deborah Brooks Durden 1ssued -an order afﬁrmmg the decrsron of the Department of :

Corrections. This appeal follows.



STANDARD OF REVIEW

S. C Code Ann. § 1- 23 610(B) provrdes the apphcable standard of rev1ew
Thereview of the admlnlstratrve law judge’s order must be conﬁned to :
the record The reviewing tribunal may affirm the decision or remand
the case for, ‘further. proceedmgs or it may reverse or modify-the
decision if the substantrve rights of the petitioner have been prejudlced

~ because the ﬁndrng, conclusion, or dec151on is: :

(@) - in v1olat10n of con'strtutronal or statutory provisions;

(b) in 'excess;of the statutory authority of the agency;

(c)  made upon unlawful procedure;

(d) affected ‘by other error of law;"

(e) .. ‘clearly erroneous.. in- view of the rehable probatlve and
: substantial ev1dence on the whole record or

(D arbit'rary or capricious ‘Or_characteriz_ed by abuse of discretion or
‘ clearly unwarranted exercise of discretion.

- S.C. Code Ann. § 1 -23- 380(5)

‘ In an appeal ofa ﬁnal decrslon of an administrative aéency,‘ the standard of appellate
review is whether the ALC’s ﬁndmgs are supported by substant1a1 evrdence S.C. Code Ann. §

1-23- 610(B) | “Substantlal evidence” 1s ev1dence Wthh con51der1ng the record as a whole
would allow a reasonable mmd to reach the same conclusron that admlmstratwe agency .
reached Hendley va C. State Budget & Cdntrole 325 S C.413,481 S.E.2d 159 (Ct App ‘
1996) A rev1ew1ng court shall not. substltute its own ]udgment for that of the ALC as to

_ﬁndmgs of fact but it may reverse or mod1fy decisions that are controlled by errors of law or

that are clearly erro'neous in view of the substantlal evrdence on the record as a_‘wh'ole. M. -

.(‘.



ARGUMEN TS

L THE ADMINISTRATIVE LAW COURT PROPERLY AFFIRMED THE '
DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT
FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE

WAS INCORRECT :

In this case, the Admmlstratlve Law Court properly afﬁrmed the decision of the

Department of Correct1ons and Appellant has fa1led to show that the Department of
Corrections commltted any error wrth respect to the calculatron of his sentence -On October 3,
2013, Appellant was sentencmg to fourteen years for Trafﬁckmg in Cocame Base/ Meth’ lO -
28 grams, second offense in accordance w1th S C. Code § 44 53 375(c)(1)(b) See Sentencmg
Sheet for Indictment Number 2012- GS 08- 1108 Appellant was also sentenced to fourteen
years for Dlstrlbut1on of Cocame second offense pursuant to S.C. Code § 44-53- 370(b)(1) on
October, 3, 2013. See Sentencmg Sheet “for Indlctment Number 2012 GS 08-1107.

Appellant ] Trafﬁckmg conv1ct10n is his controllmg sentence for determmmg his maxout date
and non- el1g1b111ty for parole Appellant argues that Respondent is 1ncorrectly applymg S.C.

Code § 24- l3 100 to h1s sentence. See App. In1t1al Br1ef 2. Thxs is not correct. -

On J une 2, 2010 the Omnibus Crlme Reductlon and Sentencmg Reform Act of 2010
went. into effect The ‘Act amended port1ons of S C. Code § 44-53- 370 and § 44 53 375 by
adding the followmg language to certarn subsect1ons dealmg with manufacturmg/drstrlbutmn-.
level drug offenses:. ‘

Notwithstanding any’ other provision of law, a person convicted and sentenced

~ pursuant to this subsection for a first offense or-second offense may have the
. sentence suspended and probat1on granted, and is eligible for parole; supervised .-

furlough, community supervision, work release, work credits, education credits,

. and good conduct credits. Notwithstanding any other provision of law, a person

convicted and sentenced .pursuant to this subsection for a third or subsequent

offense in which. all prior offenseés were for possession of a controlled substance.
pursuant to. subsectlon (A) may have the sentence suspended and probatton



‘_ granted and is eligible for parole supervisedfurlough eommunity supervrsiOn B
work release, work credits, education credits, and good conduct.credits. In all
other cases, the sentence must not be suspended nor probation granted

“This language was not added to any of the subsectrons dealmg Wlth trafficking- level offenses
See S C. Code § 44 53- 370(e) and S C. Code § 44 53-375(C). - |

The case ofBolzn v. S C Dep’t ofCorr 415 S C. 276 282, 781 S E.2d 914,917 (Ct.

: App 2016) reh gdenzed (Feb 24,2016), held that the addrtlon of the above quoted language:
...to the manufacturmg/drstrrbutlon level subsectrons srgnaled the legrslature s intent to repeal
S..C. Code § 24-13-100 (the f‘85%.1aw”) to the e’;rtent it conflicted with the amended portions -
of S.C. Code § 44'-53'-370 and ‘-'3'{75; Aecordrn‘gly;,the ,Bovli_n court found that these specific:

: offenses yvere no longer to be consi‘dered to be 85%, “no-parole” offenses. Ho'wever, ‘since the

language discussed in Boltn.was not added to the trafﬁckmg subsections of the drug statutes,

.Bolzn has no apphcatron to convrctlons for trafﬁckmg See ALC Order p. 4 of 5.

Appellant s trafﬁckmg convretron falls under the 85% “no parole” statute because the
offenseisa Class A felony, whrch earrres amaxxmurn sentence of thrrty years See S C. Code

§ 44- 53 375(c)(1)(b) (statmg that.second offense traffrcklng in cocaine base/ meth, 10-28

grams carries a sentence of ﬁve to thrrty years) S.C. Code § 24-13-100 and - 150 (generally,

statrng that offenses carrymg twenty years or more are 85% no- parole offenses) and S.C. Code

§ l6-l-20(A)(1) (“A person convrcted of classified o’ffenses, must be 1mprrsoned as follows: -

(D) fora Class A felOny,"not more than thirty years.”); See also ALC Order, pp. 3-4 of 5. |

Appellant argues that the.follow'ing language contained in subsection F of S.C.Code § -

. 44-53- 375 requlres that he be elrglble for parole extended work release or supervrsed

| furlough

Sentences for violation of the provisions of subsections (C) or (E) may not be



N

suspended and probation may not - bé granted A person convicted. and

sentenced under subsection (C) or (E) to a mandatory term of i imprisonment of '

twenty-five years, a mandatory minimum term of i imprisonment of twenty-ﬁve, .
. years, or a mandatory mmimum term of imprisonment of not less than twenty- 1, ‘

five years nor more than thirty years is not eligible for parole, extended work '

release as provided in Section 24- 13 610, or supervrsed furlough as provrded in

Section 24-13-710. o : S ;

_Initially, this language has no. application to_Appellant’s conviction since he did not
receive a “mandatory” or “mandatory minimum” term of imprisonment of twenty,-fiye to thirty
4 yearsi More irnportantly, this.langua.g‘e (Which,‘ notably, was never mentioned or discussed in
ithe Bolzn case) does not repeal 1mphcrtly or otherwrse the 85% provrsrons as applied to-
‘Appellant s drug traffickmg offense See ALC Order p. 4 of 5. The above language became o
leffective on January 12 1995 See S C. Code § 44- -53- 375(f) (Supp 1995) At that tnne there
lwas no law requiring an 1nmate to serve an 85%, no- parole term SO the prov1sron prohibiting }
parole for certam serious drug traffickmg offenses h'ad meaning. However, subsequently, on
January l, l9_9'6,‘,the 85% “no-parole” statutes were enacted. See SC Code § 24-1 3-100' and o '
150 (Supp. l99§). These broader statutes‘requireSSA%, no-parole terms for a_ll sentences for
class A, B' orC felonies or tho’se exempt fr:'o‘m c1assiﬁcation but carrying a posvsiblel penalty of |
twenty years or more See S.C. Code § 24-13-100 and -150 (Supp 1996)

Additlonally, asa part of the J anuary 1, 1996 enactments S. C Code § 24 21 -560 vyas'
added,- which requires that all inrnates sentenced'for 85%, ‘.‘no parole” 'offenses must be'
released directly to a community supervision program under the supervision of the Department
of Probation‘ Parole and Pardon Serv1ces’ fora period not to ei(ceed two years See S. C Code
§24-21- 560(A) & (B) All of this subsequent legislation 1nclud1ng S C Code § 24-13- lOO §

e

24-13- 150 and § 24- 21 -560 - to the extent it conﬂicts with the language inS.C. Code § 44-53-

‘ , 375(f) supersedes 375(f) See eg Wzllzamsv Town oszlton Head[sland S.C. 3ll S.C. "



.I,
" 417,421,429 S.E. 2d 802 804 (1993) (m mstances where it is not possrble to harmonlze two
sections’ of a statute, a later leglslatron supersedes an earlier enactment), State v. Brbwn 317

S.C. 55, 58, 451 S.E.Zd‘,888, 891 (1994) (“More recent and ’specifrc legisﬂlation supe'rsedes
prior general law.‘”)..f - | | .

) Therefore, Appellant rnust be incarcerated-for at least éS% o.f his ‘senten’ce._ See SC
‘ Code Annl § 24-1 3-l 50_(A);} see also ALC 6rder, p. S of 5. Appellant’s senter\rce start date is
'October 3, 2.013. See Cbnvi.ction,lsummary prlntout from SCDC’s. Offender Management
System.- Eighty-five percent of ‘Appellant’-s’ fourteen year sentence is approxima‘tely. eleven
years, tenm,onth's, and tvventy-four days Appel’lant’s current proj ected maxout date isAugust
24, 2025.‘, whi.ch is apprdximately eleven years, ten mohths}, and twenty;tvvo days‘:from' his
sentence start date. Appellant has failed to show that the Department’s calculation is incorrect
~inany ‘w.ay.v Therefore, Respondent respectfully requests_ that the order of the Administrative
Law Judge beupheld. - |

L APPELLANT S CONSTITUTIONAL ISSUE IS NOT PRESERVED FOR
APPELLATE REVIEW |

Appellant argues that the appllcatronofS C. Code.§ 24- 13 100 and 24- l3 150 vrolate
the due process clause under the Fourteenth. Amendment However these issues vvere not
o preserved for the ALC to revrew and are not preserved for appellate revrew because Appellant
failed to raise them at hrs earhest opportunrty See ALC Order p 5of5. |

In order for an issue to be preserved for appellate review, the issue rnust have been (1)
raised to- and ruled upon by the trral court (2) raised by the appellant 3) rarsed 1n a t1mely

manner; and (4) ralsed to the tr1al court with sufficient specrfrcrty State v, Rogers 361 S. C

178, 183, 6Q3 S.E.2d‘910, 912-913 ‘(Ct: A_pp. 2004). When a percerved error‘ariSes,‘the



 defendant must object at the ﬁrst oppottunlty to do so or the 1ssue is waived. State v. Sullzvan |
310S.C. 311 314 426 S.E.2d 766 768 (1993) seeStatev Wzllzams 303 S.C. 410,411,401
- S.E. 2d 168 169 (1 991) (“A defendant must object at hlS first opportunity to preserve an issue
for appellate review.”). “Ifa party fails to properly object, the \party is procedurally barred
- from raising the ‘issue.on anpeal.”_ Stttte v, ‘.f]ohnsorn,‘ 363 SC 53,458-59‘, 609 S.E.2d 520, 5_2.3 ,
1(2005). / | | |
Here, Appellant diId not raise the Fourt'eenth ‘Ame'ndment ts'sne in hie Stet) 1 or Step 2
‘ | ' grie\tences. Therefore, this i)ssue i‘s‘ not preserved for appellete review. See ALC Order, p. 5 of

CONCLUSION

" For the foregoing reasons, the Court should affirm the Administrative Law Court’s
’l decision below.
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